“a 
, ! 


CJ Heheh Cc -8 |- L(&s5- 


ATHE 
MADRAS LAW: JOURNAL. 


2 _ Eprrorra din 
m T. R. bbe opin See RAMA SASTRI, EA: , BL, CLE. 
Rao Rawapur K, V. RISHNASWAMI ATYAR, B.A., BL 
be C. A. SESHAGIRI SASTRI, B.A., B.L. 
» 9. PANCHAPAGESA SASTRI, B.A., M.L. 
» R. NARAYANASWAMI IYER B.A., B.L. (Editor-in-charge). 


` * REPORTERS. ° 
Mr. H. J. UMRIGAR, B.A. (Oxon. ), BCL, Privy Council, 

» GANPAT RAT, B.A’, LL.B, Advocate, Federal Louri. i 
V. SUBRAMANIA AIYAR, B.A., B.L, High Court, 





. B. V. VISWANATHA AIYAR, M.A, BL. » EN 
» 9. V. VENUGOPALACHARI, BA, BL O POO Lu TA 
," K. CHANDRASEKHARA ATYAR, M.A., BI 5, " 

» K. SANKARANARAYANAN, B.A., B.L. E tae 


V. P. SARATHY, M.&., B.L. » 





[1945] II'M.L.J. 
Jduly—December. 


S UBLISH 
MR. R. TT CHAP I IYERj,n.A., B.L., 
* , Advocgte, S C ouri, Mylapore, Madras: . 





" e. 


We 
PRINTED AT THE Mapras LAw a PRESS, MyiQPoRt, 


[All Rights Reserve 
1945. , 


]- 


di It : " 
€ $ e l í a 
' " è 
J $ ° i 
j ' 
r e RN i z i 
: i 
Y. P e MEL 
Fx. (oc CONTENTS. jx o* 
' e " " $ 
* , ——: t . 
e. f Tr \ Dl i X 
| |* * — ARTIOLES. : ure 
e di * ss 
. PAGE. 
e The Bill further to amend The Madras Hindu Rell igious Endowments Act, 1926, by K. Bala- 
subramania Ayyar, ĦA., B.L., Madras 32 
The Bill to amend The Madras Hindu Religious Endowments. Act, by T. R. Yéfiataregna. 
Sastri, B.A., B.L., C.I:sE., Madras é-- ux 91 
Gotra and Pravara Nemes by R. S. Sankara Aiyar, Retired District and Sessions Judge — .. 4 
How the Madras High Gourt warks, by S. P. Thompson, Esq.; 5 e B. E., Ae S., fign 
High Court, Madras I5 
Law id Carriers by Land, Water and Air, by C Unnikanda Manus B A 7B. t ; Advocate ] 
dras . s. ‘39 
Madras Bill for Surcharge on Stamp Duty . e e 13 
On Demand Mortgage Bonds—Limitation, by M. Velayudhan Nayar, B.A., B.L., Alatur .. 27 
On Demand Mortgage Bonds—1 imitation, by T. E. Ramabadrachariar, Advocate, Madras.. 5I 
Pofessional Conduct and Advocacy $. e 
Promissory Notes by De facto Guardians, by C. A: Seshagiri Sastri, Advocate,. Madras. - 48 
Recent Retirements from the Berth 13 
Section 12, Indian Limitation Act and Appeals under the Letters Patent (Appellate Side), by 
R. S. Srinivasaghazya, Advocate, Madras 2 
+ y ° 
SUMMARY OF ENGLISH CASES. : 
Adeal Muhammad Eldabbah v. Attorney-General of Palestine, (1942) 2 AILE.R. 139 (P.C. ». 9 
dersdale v. Henden Laundry, Ltd., AS 1945) 1 AILE.R. 244 eae a) : 36 
as Alfred Foud, (1945) 1 AW.E.R. 28 8 (Ch.D.) d T 37 
Estoe, Ltd. v. Rysta, Ltd., (1949) A.C, 68 (ELL.) = 111945) 1 AILE.R. 34 35 
PA gciated PE Products, Ltd. v. Golder UEM . Inspectof of Taxes), ( 1944) 2 AILE.R. 
203 (G.A 9 
Attorney-General v. Lloyd's Bank, (1944) g All. E R. 157 (K.B. E ) Së 9 
Re Blake : Clutterbuck v. Br ord, (1945) 1 AILE.R. t an xs 85 
Brilliant v. Michaels, (1945) @t t AILE.R. 121 (Ch. D. ). 2 36 
Compton, In re: Powell v. C mpton® (1944) 1 Ch. 378 . ` 2 8 
Cowen v. Cowen, (1945) 2 AILE.R. 197 52 
Cricklewood Property and DWestment Trust, Ltd. v. Leighton's Invbsgquent ae La. 7 
(1945) A.G. 223 (H.L. : 98 
Cutler v. Wandsworth Stadium, Ltd., (1945) 1 AILE.R: 103 (C.A.) 6. 7 - $ 35 
D. and I. Caterers, Ltd. 8$. D'Ajou, (1945) 1 AILE.R. 563 (C*A.) — 1945 — he 38 
Danicar v. dnompeni (1944) 1 K.B. 654— (1944) 2 All.E.R. 151 w. , e 9 
Davies v. Collins, (1945) 1 AILE.R. 247 (C.A.) ® zm 37 
Dowd v. Boase and Co., Ltd., Myr t AILE. " o5 (1945) KB got (A9 ex 5I 
Re Dupree’s Trusts, (1944) 2 Al " II 
Ede (Inspector of Taxes) v. Wilson and am Lo ~ 1 R. 367° e 4 «à x97 
Hannah v. Peel, (1945) 2 AILE.R, 288 (K.B.D.) ecUUm 
Henderson Short v. PAPAE om EC Tec), (pods) 1. I AIRE.R. 391 (K.B.D.) - 37 
Hickman v. Peace, (ir. 2 ALLER. ° e @ 52 
Holman v, George Elliot and Co., bai Woes) : K. ad (G. A. y ? : of " 8 
Hopwood v. Muirson, (1945) PAILLE ? ^ ve 38 
Re Hurl Hobbs, (1944) 2 AILE.R. 261 EN wie 9 
Jane © Clark Ce y. oret an, (1944) 1 1 K. B. ii e j 38 





7 ^D 





B. O. Morris, TUE v. Perrot and Bolten, (19 5 1 All. b. R. eR qe . 
Norah Read v. J. Lyons and Co., Ltd., (1945) 1 AILE.R. 106 (C,À.) : e 36 
Norman v. Golder (Inspector of Taxes), (1945) 1 AILE.R, 352 (C.A.) p°’ -a 37° 
Office Clearing Services, Ltd. v. Westminster Office Cl g Aociatidn; (1944) 2 All. ER 
269 % we : 10 
= >“ o . €. 
* * * i 9 


r ° : get 

LÀ + e 1 i . e >” E id n 
: of, di 
. : l 
e 2° a á s 
a $ 
$ | f PAGE. 
R. v. Grant, (1944) 2 AILE.R. 311 (C.C.A.) .. 10 
R. v. Sorsky, (1944) 2 AILE.R. 333 (C.C.A.) t e. IO 
Reliance Permanent Building Society ». Harwood Stamper, (1944) 1 Ch.&62 ii 8 
Rex v. I. C. R. Haulage, Ltd., (1944) 1 K.B. 551 (CLA.) ° xm ~B 
Southgate Borough Council v. Watson, (¢944) 1 K.B. 541 (C.A.) es 8 
Spofforth and Prince v. Golder (Inspector of'axes), (1945) 1 AIL&€.R. 363 (K,B.D.) e 97 
Srinivasan g. Srinivasan, (1945) 2 AILE.R. 21 (P.D.À.) j s 52 
Trinidad P ae Operating Co., Id? v. Inland Revenue Qonfmissjoners, (1945) 1 All. © 
4 a . 9 . . d 9 e ee 

Re Warden oe Ltd., (1945) 1 AILE TR. 507 E.A.) =1945 Gh, 270 os 38 
In re Wood, S er and Co., Ltd., (1944) 1 Ch. 323 * o x» 7 
Young v. Bristol“Aeroplane Qo., Ltd., (1944) 2 AILE:R. 293 - ex 10 

se è e * 
ur e GENE AE , d 

. l * JOTTINGS AND GUTTINGS. ^ * 

Practice Note—?5th February, 1945 i l » 2 l "y 752 
. 0 e * 

' . bU E a - 
^ g- 
° "BOOK REVIEWS. P 


‘Labour and Factory Legislatioa 1n India, by H. M. Trivedé, n.sc., Barrister-at-Law, published 
by N. M. Trfpathi, Ltd., Bombay. Price Rs, 15 m 
Law of Hoarding and Profiteering, by Mohammud Daud, M.A., LL.B., Inspector (Hoarding 
and Profiteering Reevention), Lucknow, 1945. Distributors, The Universal Publishers, 
.  Ltd., Hazaatganj, Luckmow. Price (Retail) Rs. 5 - 12 
Rights of Women def the HindugLaw, by J. R. Gharpure, B.A., LL.B., F.R.S.A., publishie 


12 


by,the University of Bombay, 1943. Price Rs. 2-8-0 - «i 
The Transfer of Property Act, by Messrs. Chitaley and Annaji Rao, 2nd edition, 1945, pub- 
` lished by the All India Reporter, Nagpur, Vols. II and III, ae 11 
s i 2 i N 
À TT s 
o H * a e 
m © 
" : 
em = + e 
. 
© ° e 
ê © 7 
. l 
LÀ 
E t 
` uh P d AER l 
4 " . *. e rene ma PERPE PRA è " 
-7 ww. g i " 
o TS . 
+ - " 
. ia ew o e 
ui NS E ° 
.. ? i Ve E" ° 
. b e T 4 
* e . [4 > : e. 
i - x 
e . ^ a è 
* : p fc . ° 
e ma x 
( ` . JJ z 5 e 
. 9 " * , e 
= ° o s 
LÀ , . : 2 
$ e T A r è 
2@ « (9 





Ju | 2857 ; 
( - . * a 
b e 
. E . x: e. 
+ 
t 
^ M ‘ 
. NOTES OF INDIAN CASES. 
° NS f PAGE. 
Allahabad Bank, Ltd. v. Maharaj Kkhore. Khanna, LL.R. (1945) Alggó6.. — a4. 
Anant Lal v. Bibuti, (1944) LL. 29 Pat. 348 I 
Andhavarappu Ramamurti v. Kulamoni Chaudhury, (1944) I. BE x 23 Pat. 

446 «à 3 
Bhagwan Das v. Bittan, LLR. (1945) All. 148 V 19 
Bhagwat Shukul v. Mt. anor (1944) I.L.R. 23 Pat, 599 (F. BS Tu xs 7 
Collector of Meefut v. Hardian Singh, LL.R. (1945) All.e2og > Mx. 


In re East Bengal Sugar Mills, Ltd, I.L.R. (1944) 1 CaP «18 
Ekambareswaraswami Temple v. Provincial Government of Madras, ( 1945), 
1 M.L.J. 317 ; Venkata Kotayya Sastri v. Province of Madras, (1945) 2 


M. L ays 250 oe I5 
Emperor v. Bhagwat Sarup, I.L.R? CU All. 272° ^" 9 
Emperor v. Kesri Chand, I.L.R. (1945) All. 450 e5 = 22 
Janakiram Company v. Chunilal Shriram, I.L.R. (1944) Bom. 675 | .. - 8 
Kesar Chand v. [tam Chand, (1945) 2 M.E.J. 160 (P.G.) E p 
King v. King, LL.R. (1945) All. 620 . : 2s 24 
Mer Din v. Kultilak Ram, (1943) EL.R. 25 Lah. 24 &F.B.) $t. 9 
In re Muthu Nadar, (1945) 1 M.L.J. 180 n I4. 
Nandkumari Devi v. Bulkan Devi, (1944) I.L. K. 23 Pat. 508 - 4 
Prasad Chandra Banerji v. Emperor, I.L.R. (1944P 1 Cal. 113. æ i^ 9 
Radhey Shiam v. R. C. Bhattiya, I.L.R. (1944) All.e37 - I9 
Ram Gopal v. Govind Das, I.L.R. (1944) All. 397 T 27 
Secretary of State v. Krishna Rao, 1945) 2 M.L.J. 352 (P.C. ) P» 25 
Subbarami Reddi v. Ghehchuraghava Reddy, (1945) i M.L J. 151 .. 17, 
Subramanian v. Muthiah Chettiar, I.L.R. (1945) Mad. 638° I1 
Wamanlal Chhotalal yAThe Scindia Steam Navigation Cb., Lid., I, L. R. 

(1944) Bom. 247 — .e- I 7 


In the Goods of William Beechy, LL.R. (1944) All.229 Pe m HT 








> 
. 
- = x . . 


à e. 
L] 
"NOTES.OF RECENT CASES. 
í E. = PAGE 
Adi Sübbayya v. SubbaeSastri Es ii 
Arni Sri Vedapureswarar Temple v. Sundaresa Gurukkal ae 8 
udinarayanamuwthy, In re e s 16 
Ayisa Bivi Ammal v, Abdul Gani Rowther : 18 
Bagyalakshmi Amm al v. Bappu Aiyar : ° 9 
Bala Naragadu v. Chengafpa eè f $ * e. Mas. 10 
Betraya Chetty y. Kolandai e om 17 
. Bhupthiraju Ramaraju, In re E: . 5 
Chathu Nayar v. Janaki Amma* . 5 19 
Chenchuramayya, In re ' — Ag 
China Appalaroya v. Venkatasubba Rao i E s 28 
Chinna Obigadu, In re a _ @ i e 3 
Chunilal Sowear v. Srinivasa Rao ee EE 
Duraiswami Koundan, In re : 2s." D$ 
Foulkes v. Salem Non Couneil e 8 
Gangavva, In re ^ á : 8. 
Haridayal, In re e 4 
Gomathinayagam Pillai, In re zv. 2 
Jagadeesam Pillai v. Kuppammal _ e "e to ose 18 
Jainambukanni Ammal v. Ruthrapathi Pillai * s BL 
. Kandaswami Asari, In re í .. 16 
Koyakutty v. Kunhali . 12 
Labbai alias Sheik Abdul Khadar, In re ° gr 10 
Labhar alias Sheck Abdul Sadin, In re | € 6 
Lakshmiah, In ré ^ 19 
Linga, In re 2 
^. Mahabub Sahib v. Sisidkeswaraswimi Temple . 3 
Makkileri Koppiriehi v.gUppoonni Thattati Kunhi Raman 9 
Marideyya, In re 20 
Meenakshi Amma v. Province of Madras T 
. Mohammad Hussain fficial Receiver, West Godavari “is. d 
Moidin Kutti v. Narayana Unni Moopil Nayar a c? Bod 
Muhammadu Mamodéna Lubhai v. Ramanatha Pillai i om 2... 17 
Mulla Madina Saheb v. The Province of Madras, ete.” 12 
Nallakumaran Pillai v. Badra Kaliamman Koil at Sholavahdan ° 9 
Official Receiver, Vizagapatim v. Suryanarayana . 19 
Palaniehami Nadar v. dicor eneral of India in Coyneil repieseni- 
ed by the Manager, S. I. Ry. : r U 9 
Paparao v. Polinaidu "S xum eg n. 9 
. Pitehamma v. Rosamma " ° 20$ 5 
Poliah v. Muniswami‘ Chetty e. 5 
President, Hindy Heng cus Endowment Board, Madrase v. * Srinivasa. s 
: Iyengar 2 ° oh ° ee al 
Publie Prosecutor, Madras 4. Panawar. Rao e an 18 
Publie Prosecutor, Madras v. Venkatanarayang T eoo a 
Punna Lal v, Kasturchand Ramji e. * èe.. dl 
Ramachandra Rao, In re E e* - c. *15 
. Ramakrishna Doss, In re | : * xus od 
Ramanujam Pillai v. Ramaswami Pillai pl x J. œ 26 


Ramappa, In re 

Ramaswami. Padayachi v. Vaidygnatha Aiyar 
Ramayya v. Nagapotha Rao 

Ranganayaki Ammal v. Chellaanrgal 
Rangaraju, In re 

Rukmingmmaev. Anantha Padmatnabhaswami ` 
Sarhanthaka Nadar v. James . °» 
Sankarar? Nambiar v. Kottayam Bank i 
Satyanarayana, In re 

SatyanarayanaeRaju v. Rama Raju: » 


Shanmugasundaram Pillai ev. Muthukumaraswami Pillai.. 


Sivapuram Sfi Sivagurunathaswami Koil Trustees 


Iyengar » 
Srinivåsachærytlu v. Vepkatavaradacharywlu 
Sriramamurthi v. Sanygsi Raju 


Subramania Chettiar v. „The Collector of Coimbatore 


Suranna v. Sgmanna *' 


.Valia Anjulhathi Thamburatti v. Kalathingal Ummaeha Kutty. Timma yis 


Valliainmal Ámmal v. Ramaswami Naidu- 
Valmiganathan, Im re * 

S. S. Vasan, In re ee 
Venkanna v. Kotayya 
Venkatachala Pillai v. aona Naidu 


. Venkata Narapu Reddi v. Chinna Konda Reddi ` 


* Venkatappayya v. Butchayya 
Venkatarama Mohandas v. Kondia 
Venkatasubbá Rao v. Bhgj angayya ° 
Vij ayatifnga, In re e c 
Viraraghava Ayyangar, In ree 
Viswanatha Iyer v. Sankaranarayana Iyer 
Yanadamma v. Wenkateswarult 

Yenadi v. Ramalakshmanamma 


e 
$ 7 š 
a 9. x 
® e 
e = 
= 
. 
* 6 
* 
* . e 2 
b 
.? UL. = k 
Ki e j e i Sl 
. e 
* 
. 
e e 2 * 
. de + z e a 
* * *. 
e 
t- P * 
4 . . 
e * ud 
x e PY 
a * * * 
+ 


ve Sarangapani ' 


INDEX'OF REGENT CASES. ` 


* 
. 


ARBITRATION ACT (X OF 1940), S. . 338-— Application under, , pray- 
* ing that ag award should be ‘set aside— Court-fee" Darvable 
Rep. 586 ... 
CHILD MARRIAGE RESTRAINT ACT (XIX OF 1929) —Attqmpt 
to perform a child m*rriage— Remedy „to restrain the marriage e 
is by asking, for injunction and not prosecutiof— There can be 
no offence under the Act before the '"marriabe is actually 
solemnised e uL N.R. 
CIVIL PROCEDURE CODE (V OF 1908), S. 13 (b)—Foreign «one 
on basis of pre-agreed eompr omise without any contrqyersy—H 
one on merits and conclusive , 
0—————8. 4[—Dispute between doxdelindutiec A peal Mare : 
à tainability Rep. 967 ... 
— ————8B. 47-Scope—Mortgage decree—Purehaser of one of the 
mortgaged properties -taking an assignment of the deeree—Exe- 
cution of deeree—Plea of pro tanto discharge of the deeree—Not 
open in execution proceedings—Equities to be adjusted only in . 
separate suit for contribution e° -e Rep. 544 


— — $8. 48 (2) (a)—Time limit fox execution*~Plea of fraud to - 


escape the bar—If ean be raised for first tinfe in appeal REP. 564 .. 


S. 80—Notice, under—Error in description of subj egt-matter 
of suit—Effect e "Rep. 387 


aS, 92-—Charity whether true beneficiary or entitled only to 
a charge for its performance—Test—-Property endowed and 
temple situate in Rritish India and income te be applied abroad 
—Suit under S. 92? Code of Civil Procedure (V of 1908), in res- 
pect of such properties—Jurisdiction of British Indian Court... 

O. 9, r. 9—Scope—Suit on behalf of minor dismissed—-Gross 

negligence of the guardian—Hifect on bar under e 9, te 9, 2 
fresh suit for same relief ° 

— — ——— Q. 21 rr. 48 and 49--Scope—Person. agerieved M order rites 
—Remedy oft—Revision—Maintainability—R. ~49—N ob sopa 
cable to case of dissolved partnership - 


O. 33, r. 5 (df)—Question as to age of pauper petitioner tor 
deciding whether suit was barred by eee aa ieee of Court 
to hear evidence and decide’ ° 


————0. 41, rr. 27 (e) (as ded in’ Madras) and 59 /bpellaje 
Court—Summorting and examining erson as Coyrt witnesst—Pro- 
per procedyre—Necessity tą specify and record on ite proceedings , 
the points og which* sych® evidenge xas to be confined befęre the 
examinatéon took place 


— — O0. 41-A (Madras) rr, 1 and 2—Provision for prodüttione, of 
printed*copies of judgmént—If mandatory—Power ,0f Céurt $o 





of judgment appealed against ° : EP 


dispense with production of requisite p of Car Pacha j 


PAGE 


15 


11 
15 


21 


21 


14 


¢ * . . e e i er 1 | 
m l : s E SR 3 
: 4 ? | . 
Pag 
COMPANIES ACT (VII OF 1918) S. 285—Proceedjngs . under, 
- against direetors—Death ofe one of the during the a a ` 
Proceedings cannot be continued against heirs i 5. 
COURT-FEES AOT (VII OF 1880), S. 7 (iv) (A3—8Suit op mortgage 
averping that certain earlier ¿mortgages and salgs were ‘nominal 
. and not binding on the plaisitifi—Court-fee under S. 7 (iv) (A) on 
the basis of relief for canceYlation of the earlier documents—lIf , 
essential © è Rep. 582 .. . 18. 
S. ft; Plaintiff becoming owner of properties under a settle- `° ^. | 
ment deetl" executed by his fatheg— lenants in occupfition of | 
various portions of the property under tenancies created by settlore 
refusing, or neglecting to attorn to plaintiff—Single suit against 
alle of them for possegsion, mesne pypfits and ejectment—Suit 
comprises a number of subj eets" though similar 1n nasure and 


eourt-fee on aggregate value must be paid E Rep. 571 .. 17: 
COURT-FEES ACT (VII OF 1870, as amended by Madras Act V of | 
1922), Seh. II, Art. 1—Applieability -15 


CRIMINAL PROCEDURE CODE (V OF 1898), S. 102—Constable 
searching- house after pursuing inte it a person who had just 
eontmitted a murder—ff* bound to search himself and persons ° 

* . gÜing into the house with him Rep. 249 ... 3 

— — —$8. 196-A-—Conspiraey to export gold from British India in 

° contravention of r. 90-B of the Defence of India Rules-—Prose- 
cution for—-Does not require sanction under S. 196-A, ‘Criminal 


Procedure Code Rep. 285 ... 6 
————-$. 342—Questidhing accused tinder—Proper procedure: ` 

7 . Rer. 455 ... - 13 

| inen 397— Seope— Person. already under detention in a certi- . 

fied school—Qonviction—Second detention —Commerseemen'te T . 16 


— — —— &. 569 —Oonvietione for offence under S. 409, Penal Code 
(XLV of 1860)—Case cannot be dealt with under S, 562 of the 
Criminal Procedure Code Rep. 975 .. 18 

CRIMINAL TRIAL—Riotiug and causing hurt durifg the course ` 
of rioting— Separate sentenees—Legality— Sentences if ean run 


consecutively » ae 
Sentence—-Principles: to be observed in imposing when thers 
are alternative sentences for an offence e Rep. 547... 14 
DEED Sarjkoru doeument— Nature. of—Morteage or lea$e— Test. |. 22 


DEFENCE OF INDIA RULES (1939)—Notifleation under. issued on 
20th Aprif, 1943: prohibiting transport of chilligs from any' place 
in the Madras Province to any place outside the province without 
permit.—Transport from enclave villages of Travancore State to 
Travancore proper through ‘Magras territory-*-lf transport from 
. Madras—Roag through Madras’ territory maintained by Tran- 
vancore Stdte—If Madras territory : 4 
DRUG ‘CONTROL ORDER (1943) e$ 9 (a) (before amendment of 
. 19-5-1944)—Sale ef Allenbury’s feeding hottle in violation of— 
°° Doubt as te, whether “Feeders Allenbury” fütant*the bottle only 
* ` or whether it included te teat and valve-—Right of accused to 
*.  benefittof « e 16 
: EVIDENOS ACT (I OF 487 2j S. 80—Seope—*Charge of unde l 
Statement of one of the accused that he buried the knife with 
.ewhich the murder was commited by. other two accused in order 
© to*conceal evidence, of murdg—lIs a confession of an offence 
| ' 


: ~ 3.9 e e l e 
bd 
^ 


L 


| BVIDENCE ACT (I OF 1872)—Comd. ^ `- e 


punishable undeg S. 201, Penal Code— Cannot. be ined against. the 
: other. accused. on the- harga of muras under A de cur ee B 


a " 
{ NEE 114 Possession. of olen pr opesty* m a born deaf and. . 


«. 7. dumb person--Impossibility of making hin understand what he was, 
- -''** asked and absence of ahy’ attempt to. find if he could’ give an 
K explanation—Inferenee under S; 114, -Evidence Act, as, to theft, 
by “him cannot be dawa .. . REP, 407 .. 
e *-HINDU LAW Suecession—Daneing viri Female -heir inheritiye ios 
— [lakes an absolute and not. a limited estate, . 


i ' HINDU &ELIGIOUS ENDOWMENTS. ACT (H. OF 1927), S. 88 (2) - 


—Application under to, set aside or modify -a decision- of the..Beard 


N } —Nature of—Liümitatión Act (JX of 1908), S. 19 (2)—A ppfieabi- 
o' lity—Time taken for obtaining copy of_Boaytl’s Aecision—Can_ be. 
EE excluded in computing limitation for such. application coe oe 


‘HOARDING , AND _PROFITRERING. -PREVENTION . QRDI. E 


j NANCE (XXXV OF 1943) S. 6 (1)—Proseeution of retail 
dealer for offence under— Cost of production of the aréicle con- 


any objection at the trial on that, ground antl basis favour able 
to accused at eost to him adopted — Convietion. if to be, inter- 
& fered with on appeal « 

Ua ] M. ‘6 (2) (5) (8) Constrüetion —Sale priee with 20 per cent. 
^ over Gost price—Freight charges cannot be ineluded 


"^c7 


4 J INAMS—Devadasi service’ inam — Enfranchisément — - Effect”: -5 TE 


ag . - amounts to ‘resumption and Tebrant—Madras' -Mindu ‘Religious, 
"y Endowments Aet (II of 1927), S. 44-A ~ 


« INDIAN SOLDIERS LITIGATION ACT (IV OF 1925) and ‘Amend: o 


* ment Ordinance (XIV of 1942), S. 6 (ii—Indian Soldier not 

party tó litigation but materially concerned’ in outcome of the 

4 .proceeding—Cdllector’s - certificate ‘cannot lave any” efféet-—The 

Court ‘itself must decide as to the interest or otherwise of the 
soldier- before staying proceedings gc E NLR: 

LAND ACQUISITION -ACT (I: OF -1894), S.- 18—:Reference ‘ads 


€ under—Power of Court to -go into question: whethef réference 


DS was made within period of limitation: |: "^ > Rep. 559- 
^ LIMITATION ACT -(LX. OF 1908), S. 20 (as amended by Act XVI of 
1942)—Does not operate retrospectively -> . Bp. 650 .... 


j a —— ——Art. 31—Swit, against railway for. compensation for loss Saa . 


i, goods consigned - for transit—-Starting point of limétation aan 

V^ Art.: 61—Next friend of lunatic incurring expenses 
i for reducing the lunat%e’s estate to possession— Wife of’ nd 
appointed | manager of his estate*-Subsequent -removal:of yext 


friend —Limitation—Startin oint Xd 


\ MADRAS AGRICULTURASTS’ IUNLIER ACT (IV OF iss), S, 19 . 


—Compromise deerees—Sealing down—Principle?. Ree. 185 

MADRAS ABKARI ACT (TeOF ^ 886) S. 56-B--Mere openi 
depot ae h8urs petmstted - by literfee. without effecting sa 
Tf offen | 


i; MADRAS DEBT. CONCILIATJON. ACT (XI OF 1936), 8. 10" A 


—Statemént of debts not filed—Discharge -of ‘debts eunder—ti# 
any specific order necessary—S: 19—Bay of ud ou n 
, R | -¢ Rep, 517 $5 

1945*-TI—F ^ a . 


* 
bad Ld 


E friend and substitution o& the wife and_another.as next friend— .. 
3 Claim for reeovery of expensés ineürre un the suit ‘by a next ` 


* 4 e. 


cerned—Failure of prosecution to prove— Effeet*—Absenee | of | m 


17 


“MADRAS DEBT CONCILIATION AUT (XI OF 1936)—Conid. 
— — —$.. 10. (3)—“‘Civil’ Court” before which creditor’ whose debt . - 


è G " .* 


* has been declared discharged under S. 10 (1) may file application. 
for revival of his debt—Should be one håving pecuniary as well 


as no jurisdiction ds egards the debt sought to be revived 
Rf». 204 





a 2f (1)—Application*£ór execution of decee—Limitation—. _ 


Period -occupied by proceedings before Debt Conciliation Board .. 


which-sultimately dismissed the applicatione fgr conciliation— *: - 


—Right"of decree-holder to exclude T Rx». 402 
MADRAS. DISTRICT MUNICIPALITIES ACT (V OF. 1920), S. 81 
(4) (b)-* Assessment to property tax—Person ownin js m d 
waram”e rights in agricultural land—Liability of. 2 
MADRAS: HSSENTIAL ARTICLES- RESTRICTED ACQUISITION ” 
ORDER, 1943, S. 8° (1)—Coming into force of order.ire a muni-- 
~ eipality—Bringing , into Municipality of -padédy purchased - be- _ 
' fore the erder. came into. toroo and kept"in a village near by—If 
offence. . - REP. 089 
MADRAS ESTATES LAND ACT (I OF 1908)—Padugai land—If 
"ryoti land’—Suit for recovery of» possession of.sueh land from 


the purchaser from thé "esse of the plantain crops standing on .- 


such land-«Jurisdietion of Civil Court - ‘Rep. 380 
as amended by Act (XVIII of 1986), S.'3 (10) and S. inl 
Private land—Test—Oceupancy rights— When available ^ '.. 
MADRAS GAMING ACT (III OF 1930), S. 6—Seope and dicus 
Instruments of gaming' and persons found in the place searched 
by «poliee; under a" warrant—Ngture' of evidence—Absence of' 
evidence that such house yas. used for deriving’ profit—Convic- ` 
tion— Sustainability - e Rer. 921 


^ 





MADRAS MOT@R VEHICLES RULES—R. 220—"Leitering"—Qist — 
BS a 


of: offence—W. aiting before hotel to pick up Dassengers—Offehoe 
` REP: 


MADRAS PUBLIC HEALTH ACT (III QF 1939), S. 142 and Ori- 
minal Procedure Code (V of 1898), S. 197 — Prosefution of Health 
Officer of Munieipality for beating and abusing in the coursé of 
his duties. the  maistri of scavengers—Sanction—Necessity | 

Rep. 


546 999 6. 


MALABAR COMPENSATION FOR TENANTS IMPROVEMENTS 


AC ,OF .1900)—Deerte for redemption of ‘kanom—Purchase - 


by ‘another in sale im execution of decree against the holder of re- 
demption” dgcree—Execution by such purchaser —Objection:- to : 


validity: of sale of “decree—Sustainabikity—M&dras Civi] Rules © 


of Puactice, r. 178—Seope—Deposit of kanom amount and value 


of improvemen: oe condition precedent to execution—Futire .- 
er 


e rent till surren of possessig¢n—Right 'to— Set off against value 
* gf improvements—Permissibility—Civil sfrocedure -Code (V` of - 
$908), O.. 20, r. 12—If abrogateg by Malabar Conipensation for 


. ‘Tenants Improveniehts ‘Act 


— 8s. évand S4-Improvements by tenants?’ Set *off. against dnd: 


ges for waste committed by sub-tenant$—Prineiples Rep, 881 ©... i 


` + MALABAR, THNAN CY ACT «(XIV OF 1930)—Meleharth authoris- 
ing melcharthdar fo:*take action against ‘tenants and to obtain - 


15 


15 b 


j 49 


- possefsien: of the land upon, redemption—If takes away jenmi’s 7. 


\° right*to sue ‘in -ejectment, ofp for redemption of kudikanam 
. e . bs aes è a 
.e te d 
e " L4 € 
^ è P s 


WN 


[5 : 7 
* , 


“MALABAR TENANCY ACT (xiv. OF. 1930)— Conid. 





pu! ‘enants’ right to offer to purchase “the ‘ter 471 * 
[Ib ae 
MINORS—Guardian opposing compromise--SCourt taking the view that ` 
l terms of the proposed, compromise willebe beneficial to theeminor 
e -—Court has no jurisdietion to pass order" in terms of the compro. 
mise 
MORTGAGE DEED-eConstruetion—Othi— Clause Gag dM US - 
uy 8: O¢GaraCa@maeab’.—‘Pay the amotnre-and | 
*  redeem"— Asnounts to a personal covenant eto pay. the , thi E 
amount enabling the mortgagee to bring a suit.for sale 
NEWSPRINT. ‘CONTROL JEDE (1941), Cl. 3 (6) and ‘Defence 
of India Rules (1989)? R. 81 (4)—Use. of paper other’ than 
newsprint for production of annual iE t s à weekly—How 
far an offence ° Rep, 128 '. 


INDIAN PENAL CODE (XLV* OF 1860), 8 S. 120-B-" Conspiracy to 


do an illegal aet which is a crime— Mere agreement wil be an -* 


offence without any aet done in pursuance of the agreement . 
———— S8. 323. and „Madras. District Municjpalities Act (V e 


of 1920, S. 359—Charge of obstruction to municipal e 


* servant in the discharge of his duty and also of causing hurt to 
him—Conviction for beth offences—Propriety Rep. 541 , 
—_—-§. 477-A—Offence of falsification of accounts—Gist~ of —~ 
Necessity to prove that the book, paper or valuable security con- 
cerned was in the possession of Ae employer gs 
. PRACTICE—First appeal—Confirming judgment—Proper form ...° . 
—-————Order on preliminary issue that suit i» bad for  misjoinder 
and direction for trial of other issues as the next stage—Sueceed- 
* ing judge hqw far bound by that order s 
PROVINCIAL INSOLVENCY ACT (V OF 1920)? S. 4—Senpe— 
Complieated questions of title—Jurisdiction to go into 
———-S, 20—Interim receiver appointed under—Power to maintain 
suit to recover poss@ssion of property, of insolvents which has 
pos into the hands of third party—Insolveney Court Tf ean con- 
er 


— — —$. 53—Partition. between Hindu insolvent and sons attacked 
as sham, eolourable and not ‘intended to be given effect to, *but to » 
be kept as a secret weapon against the creditors —Representai ves 

' Suit by creditors attacking the partition—Nature of relief ee 

be given 2 

S. 79—-Madras Hight Court? Rules under—R. 21 (8) Amen. 

ment of 29th February, 1944—If retrospective 

IPUBLIC WAY—Newly erecté mosque on i&—Agreement, p time of 
erecting mosque by all the then Muham$nadan residents dẹ. the 
village not to objeet to proce by Hindus with music oppo- ° 
site the moomi enemas eommumity how farebound—Penal 

. Code (XLV of 1860), S. 296—Gist of offence under Reb, 200 Á. 

REGISTRATION "act (Xj p OF 1908,. AS AMENDED IN 1959), 

5. S. 17 (2) (Award of arbitrators—When ae under er ° 







—Test "e 22 4 
RELIGIOUS ENDOWMENT-—Person who has m abting as trustee * . . 
for thirty-five years without challenge—If, de fdoto trustee df. ° 
| trustee de son tort—Suit by him for m. of property p tem- . 
ple—Maintainability TE i mos 39 


+ 
tes, e a 


“$8.33 and 2 (3)— Suit for ‘eviction "of tenants from kudiyirup-. ^ . 


17 


19 


' encumbrances—Is a term of contract—Oral evidence fo show that 
purchase was subject to any  eneuürmbrafiee——Not  ádmissible— 


Evidence Aet (I of 187 2), B. $2—Damages for breach 9: Pon 


—Measure.of  - 


SUCCESSION CETIFICATE-*Crant of Eod fEntiles - holder i 


onlys to sue for a debt and not to'assign the debt 


TORT—Matjgious prosecution and malicious house-gearch—Damages f u 


—Exemplarye damages—If ean be awarded . ..,. Ree. 461 ... 
TRANSFER, "OF PROPERTY. ACT (IV OF 1882, S. 3%—Hindu 
widow's elaim to maintenance—Absence of any. eharge. ereated for 
mgintentnee— Widow, cannot ‘enforce claim. against the alienee ... 


———— $8. *100— Charge, abrogght a anto being by a decree of Court—If. 


one brought into existeneg by-“operation of law” .. Rep, 388. ... 


TRUST—Temple—Decyee passed agaist a esented. bs de -facto . 


trustee—Tf binds temple .. . -Rep.- 399 


WORKMEN'S COMPENSATION ACT (VIII OF 1923); Ss. 19 (2) - 


- and-12 (2)—Prineipal paying compensation claiming: right- to in- 
domnuty HO eontraetgr, Jurisdietton of S Court Rep. One i 





+v 


| 
: l 


& 


11 


21 


. PAGE © 
SALE OF LAND—Express covenant for title and for freedom from ad | 


A a 


į 
LL.R. (1945) MAD. 


» 

Q3 

"T 
t 


ee 


« COMPARATIVE TABLE. 
. — [1945] ° 


9 
ISR. (1945) MAD. 


a “Ms. J 
DOS LS. 
= 3 1 197 e 461 * = 
= » I 199 464 = 
= € °°: 269 468 . z= 
= 33 I 201 ‘476 d 
= us 1 288 482 ¢ = 
= = 1 368 401 om 
e we x 1 285 500 t 
= » ol 361 521. e == 
= is I 281 . 52 um 
= >> 2 49 zy ý e D 
— 33 2 102 = 
= » 92 T sae e TI 
= » 2 85 541 es 
= E I '341 549 = 
= 2 I 303 553 =. 
= » 1 337 558 e = 
= » 1 340 562 : = 
= J3 1 " 5649 == 
= 3 2 3 5 sa 
= i 2 I4I 568 x: 
= » @ 164 571 = 
= » 2 178 578 um 
= » I gig 584 = 
= $3 I 489 586 xt 
= » I ggr 590 man 
= 33 ju e. oe a mm 
= 39 59 kas 
xz: 2) 2 56 606 as 
= $55 I 35 610 ome 
= 53 2 4 618 Wu 
= 85, 2 67 623 e 
Ta $5 % IOI 625 xd ud 
= » 2 150 628 mcm 
=, » I 515 631 == 
= - 2 317 € 634 e uu 
= ,. ! 326 á e = 
= $5 ; 2 + 
= 5» 2 65 674 zm 
= 35 2 74 079 = 
m ». 2 92 4 t 
= » 2 146 693 , e. 
= » 2 66 697. = 
= 8 ,, 2 152 710 exa 
= (1945) 1 174 714 ° = 
= 1944) 2 393 720 =a 
= n88.. 3 ° 2 
= 3 2 2 72 eum 
i m 2 295, 735. E= 
zm 22 2 28 . a742 ;, 8 F 
= sy z PER ° ress * T 
m » 2 930394 CX $479 C =$ 
= » 2 IBI e 775 e. 7 
= » 2 384 777. TW 
w (1945) 1 155 ° 70r. , = 
=e @ 35 er * I4. bd 784 a 
= (1944) 2 35, ue = 
m 05 ë zum 
= : 2 , 262 803° . = 
= »5 2 36d &16 Y 9 
= s 2 231 891 °°. = 
= (1945) 2 27 : 
. uS AMPIA ONE rep ET rm ‘ e 
* f 
" e : 


a 
3 


2. w’ 
ww 
LI 

e 


allallolialialisll. diodiellaliel olia ete Me MN NL LM A 


Lv] 
12 
_ 
P 


Md e 
\ ? n i 
‘ . 
2. ! i COMPARATIVE TABLE. > A : 
` . . 
| (1945) 1 M.L.J. 58 LAW WEEKLY. 1945 M.W.N. I.L.R. (1945) MAD. 
I = 8 x! = ^ == —- 
"S = 87 (1) ei ar G) € EVE 
3 = . 5j—O12 or e Es 
é m 57— 616 = a = t — 
m <a = 1944--709, , = 590 
$ o. n 9094 Q. T eG 558 
. T ® = 4. o = — 
s = 39 . € 353 * = = s 
17 . m 7 2 : = 389 
20 % = $9 a pL 6 E 541 * 
"NN 87 (3) = 179 = — 
24 (F.C) = | = 92 zog x e 
3o (F.C. = — za" 135 = nem 
31 F.C. = 274 m= * YIO o= — ® 
“35 (F.C. T e 273 == 1193 = = 
37 = : 2i (29 = a 162 n) = 623 
3 = A 39. 162 (2) = 634 
39 è = — zz 195 A = ras 
-"-AA SE =. us E = 
. 47 = 25 = Bo = 468 
50 = 303 ' = 8 = 720 
53 = e. 21 zu 97 = 628 
* et pes IO (I Edd 164 9 - 6 
(o8 zc Ww 7D oW" ol Ww 
e 7 34 == 155 = os m 
37. z LEM = 1944—748. = 726 
à ‘ = 22 = 118 -— 586 
6 = 24. == m = 568 
= 91 zm 282 = — 
-E = qa = 1944—1726 = 553 
2s = * ea -" a) e 566 
69 = 360 a 156 = 539 
79 = 43 = o 132 . = 571 
Lo: o f $47 
; = = 171 e = 710 
Ohio) - 4 = $09 o 
86 (P.C) = 57" m E = 9 
91 (P.C.) = ee == e. a $^ O S es 
t P.C.) = — . = 33 6 = SAMT 
o : z=% 2 pa — 
we 2 I "€ I * 
13 = Q = "of = e 
` A ° =e 54 = . 85 = 610 
I49  , = 35 = ‘157 = 549 
PEE SE ES - o fe "C 74 
pa um bs = se = 385 
158 =e . t e = M. A = — 
* 261 e =* 37 = *  gog x. * a 
* 16; "o Pk 282 ^". zm A "ENO = iua 
e — mE mn == 
š 165 ^ = " FT e = 7 e PEA 674 
EI ae e 7 3 = 306 : == pean 
I! = .9 m! © od?5 =o — i 
3 e * .* sg” 
| ^. = “56 5s ow 1 =æ 772 
T1 LL 37 Z m6 Ile PB 
= ] = = 1 
199 e = 9° I — ot f e des 
EE: ts 5g 2 MU OF. 
>. 080 = .* 50 = 60) = - 
: s = " = 181 . = 529 
3. , me I = '" 185 (3) - Es 
e 9 : 4 s H 
8 Y e " 


(1945) 1 M.L.J. 


nu 


se 


on 


e 


* 


PEER ER REE EERE NDE Pe um gucoguggdg ggg dug dug odd gu d dg $e dug cu uu gg ug mtu d 


58 LAW WEEKLY. 


II9 


R 


*? 
NM 
D 
c 


co 
P 
. 


dd p Ug NU i EINEN HUE HUE HG RU IR P HU UH UR UR dd HR d sp d uod m gd 


B 
pud 


160 " 


1945, M.W.N. 


4 


COMPARATIVE TABLE. 


151 


Eg ngog gn m uguguduugdgdggmguggudgdgggg ge ngu ngu 


ae 
© 
e 
LJ 
ee : 


Heed det d uud 


e 
Te 


SIEI 


Ll} thee 


LIITE 


LLR. (1945) MAD. 


tbe 


Miei * 


IC 
eno 
eco m 

e : . 


gg! 


o | 
wi 


LEE IIgliiglll 


- 
ite] 
e 


> o 


(1945) 1 M.L.J. 
331 - 
332 

© 334- 
336 
337 
338 


hoi ug gm d nd 


ggf gd ennai Irnrspsucsspcrhrspggg4guuugugcunducuurusqui BE 


ll | de lul t 1 d Lol 


COMPARATIVE TABLE. e 


58 LAW WEEKLY. 1945 M.W.N. 
297 p = 328 
32 (2) = 357 
142 4 = 186 
302 = 233 (1) 
173 4 = 210 , 
—- e = 333e 
199 = 258 ) 
— & T 349 6 
219 ^". .— Ee 
292 (2) = 337 
308 = 346 42) è 
214. = 260 
221 - 275 
«300 = = 
188 = 236 
== = 146 
e - 428 la) 
‘Bl e = 4 428 (2 
uo 5 °F 
* XI. = 88 , 
e 321 = e 352 
= = 346 (1) 
=< = 381 j 
at = 377 
e 246 = 383 
abies =% 316 
ON 4 = i 262 
= = 247 
193 = 268 
179 = 225 
281 = 532 
251 = 188 
217 = e. 271 
® 244 (1) = * 361 (1) - 
247 n 315 
195» = 378 ~ 
278 = 343 
315 = 538 e 
229 = — 
289 = 765; 
— = : 248 
0244 (2) = 342 o 
240 p = ' 817 
285 = 730 (2) 
245 = 319 
= e e 471 
186 = 238 
527 = 272 
> 258 = 261 
223 = 329 
* 2i = 347 
262 = ” 361. (24 
266 = 458 
>. —— = ë 283 
a48 e t= 349 
204 « = 220 
a = aA 266 , 
s I41 e — 212 . 
260 = 276 
. 289 = "em , 
200 e o, .242 
241 ES . 340 
236 = — 
e @ e 
a i : e 
te 


I.L.R. (1945) 
— 
= 

= — 
= 
Lc 
= 
= 
= 
— 
— 
= 
— 
— 
= 
— 
= 
= 
— 
= 
= e 
— 
= 
e — 
= 
— 
= 
— 
e 
— 
— 
— 
= 
= 
= 
— 
== 
— 
= 
— 
= 
— 
— 
= 
= 
— 
= 
—— 
— 
= 
— 
— 
= 
qum: 
= 
— 
—_— 
t .— 
— 
p 
= 
— 
— 
e 
= 
i 
= 
— 
— 
— 
= 
- 

, 
pea 
= e 
mec 
= 


LÀ : 
MAD . 
— 
5 e 
i cm 
-— 
*. 
arn 
A 
—— 
79 . 
—— 
. - 
—e 
—— 
. . 
didi 
fe 
mol 
— 
- e 
——. 
. 
—— 
LÀ 
— 
— 
e 
— 
-— 
— 
— J 
. 
—— 
—— 
^ —À 
"7 e 
—— 
m 
— M 
— 
— ^ 
S r 
597 e: 
— * 
. 
— 
—— 
— e 
€ 
—— 
r 
e. 
— 
-— 
—— 
— 
— 
- 
— 
— 
—À 
— 
— 
4 
—i 
r, 3 è 
— 
. 
—— 
— 
— i 
— 
, 
— 
— 
* ` 
RRA 
— 
L 
— 


ü 945) 2 M.L.J. 


e g. 


58 LAW WEEKLY 


Wu 


Ilo y det i 


e 
4| 


-* 


fos HW N HN Pu HN d UH D NA UH dH EIrgwummmummumuumumumumJmtugumuumumummununanfumnuumm 


oo 
> 
P 


C2 C2 
N O3 
-I02 


E 


ep 
+ 


dq el EHO HN un ddd dl 


ud mug uu rg gg uu ui 


COMPARATIVE TABLE. 


1945 M.W.N. 


427 e 


"ig uucgu fug ggg mug ou mg m gu 8 d dg m ud m mug mg 


Charen ead eae 


LL.R.1945 MAD. 


. 


we lL PrP ddl 


o 


LLEDETEEBEEEZEEEEFEL TS 


NESSEZUBMEHSECRESESERS 


Ji , [' 


e^ . 
| ISl 
o 


JEMAFRSEDEENI 


(1945) 2 M.L.]. 
204. 


l3 
el 
Qə 
3 


1g gm mug ug ggg ahaa 


I 

c» 

c 
e 


297 k 


YUM POA vel mmi | dug EH gg du d GN UI 


GN m deu m 1.0 deu, WU 


COMPARATIVE TABLE. 


58 LAW WEEKLY. 


534^ (2) 


— 


| RU S Ud d m mel m RR qm t du dg g um mg mm mm m gm gut 


EU RN GG Hm d E mm gm mum mug mag ug 


1945 M.W.N. 


204 
509 


PUD DD ADEN HOU g Nen d d u*u n n 


LL.R. (1945) MAD. 


Ae p POS ESSI PEE patted 


E d E pr p IET E Em ES] 


co 


^j 


a 
(1945) 2 M.L.J. 
425 


427 


517 
519 (P.C 
521 
522 
525 
531 


(P.C.) 


) 


e 


Euafu ca uud ud d 


Egg gy ggg cg geug gg ggg gg eae 11 Lid PII 


€ 


HOMPARATIVE TABLE. 


58 LAW WEEKLY. 1945 M.W.N. 
561 = 684. 
568 = e 695 
575 = 93 
57 = m 
= 249 
Finn = € 793 
582 ze 698 

x 8 62 = j 
592 = 86 66 
504 id 700 
* 586 = 730 (1) 
581 é 714 
E = Z 
613 = 420 
587 = 704 « 
* 628 "EE ME ee 
605 um $07 . 
. 603 x °724. œ 
e 601 =z 712 
— * == 46 ^" 
604. == — 
625 == 722 (2) 
610 is 4706 A 
650 = 735 
— = we 
e621 = -— 
652 == 725 
596 == 738 
619 == -775 (1) 
— eT = 5902 e 
642 =è — 
644 sie e. 
rum nz 49 
632 = 754 
* 631 e 764" ; 
6 HA Imm 771 M 
640 (2e = 77% 
640 (1) == —— 
612 = ° 707 
598 == 709 (2) 
37 (2) = 771 (2) 
E x 
47 es 55 
641 * . ex 769 
=, = 783- (2) 
643 em 74 * 
= = . 7172 
«- "EG 775 (2) 
638 = uB. 
62 > xm 2 761 
— Ñ M p 
po Z% I œ 
oe gaa 880 
461 e = 610 
b m . oo gr 
— cz = S. 
e . 
5 25 
* 


+ 


“IHE UM RUM EEE EMU ot hee 


* 


e bnadugu*g 


LLR. 


ETE 


(1945) MAD. 


— 


—— 


728 
749 


VEEEELEULCETEITDULEERECLEEEEEST 134 


HEHEDELPITIEDBERIS 


ec 


. A » d* s 


Ce 


Mel 
e 


© 
e 
= 


mms 
A 
a 


ü n g P NW Ng mod gH P d UU d d d od d 


"29g 9g: pd Hu HEU EH d Dg du HH dH NU D NH GU H HG ud gH d d d Wd d my dem y i 


COMPARATIVE TABLE, 


M 


M.L.J. 


(1944) 2 348 
(1945) 1 12 


33 


- 
jÍ 
qi non n N o o | bei i d MEL e 


` 
Me 
9 


wu 
" 


‘a 


e 
we 
ee ee ee el e eC t e n P eet et ee ee re n à d Rl IH n eH E ale 


Pu 


(B. 


l'unguggg t dd d HH LH OU HO HU D HH gd d 


gqu]guiumumaq ug 


* 


ee dH MN 


- 


Se 


U2 

Q 
o 
7 


7 
401 (P.C) ° 


1945—11$-2 


Eg d Hd Hd Ha Tu HR FU NR QU HN HON NU LH DU UN D HN HUN HU HU HH HH HR UU dH d UH f n gd d ^l HOM Uda dug 


~ 


(1945) 
e 


* 


33 
33 


* COMPARATIVE' TABLE. 


M.L.J. 
I 414 


Kg BOR OR OR B DHMH EON M B ON BON ER NE p ROM OB s Ro S Ro I m pm Fo mi m i a 
^o - 
ped 
~J 


. e 
DH PHY BOR BOR ROM HN NPN SY HHH 
m 
-I 
c 
f 


58 L.W. (s 0 MLJ. 


e 411 == (1945) 2 187 
413 oat » 2 228 
4&6 T » 2 217 
418 = 4, 2 24 
?? mm > 2 182 
427 eu $2 2 IQI 
A29 asa ^» 2 235 
431 m 2 2 237 
432 id "t E 2 499 
433 m 5 2 744 
434. ma » Bs 220 
437 v e ae 2 207 
438 soa 30 2 224 
441 : = 3e 2 122 
443 ee 32 2 69 
446 m 5.2 So 
451 * zm g;9 2 299 
^454. $ * 2 TR 32 231 
457 * e = » 2 305 
459 ni 5» € 255 
461 9 = 29 2 253 
462 == » 2 318 
469 Tt 3? 2 263 
E- 25:8 
472 e » 

474 (J e a a3 2 26 
476 = „ 2 266, 
478 = e; 2 3132 
479 zu » 2 303 
481 cx) E Py 362 
482 = » 2 194 
485 ca 2 2 223 
486 m 233 % 2 307 
491 . mm 5 2.249 
492 ee » 2 239. 
406, = » 2 250 
500 = 99 2 352 
504 ins 3? 2 367 
509 bs zs e, 2 IOO 
517 e == » 2 366 
518 = » 2 37! 
520 =a s 8 303 
522 = 23 rt 2 
523 (P.C:.) = 
527 € » I 441 
529 = » 2 2 
531 = 9 2 3 4 
592 . == » 2 38 
534 $9 = 4, 2 387 
S) DRR 
550 - ee 35 T 2 "309 
551 a >» @ 2 399 
552 e = %, 2 403 
554 oot 33 2 412 
556 - » .2.422 
558 ay ,» 2 409 
$& eae 
T 22 ` 

365 (1) A000 2go 
565 (2 = » « 2 All 
566 e = 5 2 416 
568 S e, 2 42% 
570. * ". we, 22408 
571 = » 2.237 
573 x mE - 4 * ors 
574 MEE Oa 
9b ttc y ate 
57 == 2» ^e. 
591 = a 9 > ? 456 
582 rd 33 2 44? è 

* ıı i * E 
e * 
e + 


620 


1945 M.W:N. 


P 
m 
e 


e 
ve] 

~ 
© 


HU a el A Jes.u Gu d d uu D d RT TH HO d D RN gu d m ug yu uui 


— 
e 

Me 

È 
N 


tu 
v 


ua 
uw 


A 
= 
E 

ela MEMMIUS. JEN Dwe M 


^ 
ri 
E: 
Cl 
wee el. 


ws 


po toe Ne a 


1945 M.W.N. 


118 
120 
I2I 
122 
123 
125 
127 
190 
192 
134 
135 


@ 
$ 137 





Dg ggg boda 


& i I NN d 


Eg ug gu Pu gg d DH HUN HR UU NN UH HN HN UU D HN GU Hn ug gH mg 


ML.J. 
(1945) 2 :504 


35 


M. 


(1945) 


33 


t 


) vx . 
M EMEN ETE E M 
t E =- 2 a . 


PA c HA A RIS JO on R8 0n nm DB 
a 


479 


* 


NI 


Egg ug d wi 


EUR UH NH UH OH AU Du ud du gugug duum mm 


e 


Ed 9 d d i funnumutum 


(1945) 1 
33 I 
33 I 
ET X 
a3 . 


Je 
. 


we 
w 
d 





MiL.J. - 
337 
238- 








e 
OD 
1945 M.W.N. MAL: 
334 = (1945) 1 284 
. 336 = 23 I 209s 
337 = »-1 34 
340 = » 1 479 
@ 342 Tem » 1 425 
343 cmm 2 Y 414 
846 (1) = ©, 1 379 
, 349 (3 = » 1) 350 
347 = 2» I 447 
349 = se I 460 
352 = 9% I! 378 
353 —* e$, I I2 
SM] = » 2 II 
= ^ 1! 332 
= 23 i 300 
= >” $02 
= » OT 404 
z » å I 449 
— 5.7? 40 
= » 2 I09 
= «4, 2 144 
= » 1 383 
= $5 1 406 
= » 1 380 
= » 1 385 — 
` = 270 P 
405 F TO 
406 ' LE ; 62 
410 » 2 '89 
413 D » ° 2 188 j 
415 = » 2 120 
417 m LE 2 87 
418 = » 2 9% 
419 = ;; 2€ 117 
421 = » 2 80 
49 23 » 2 II 
427 . = » 2 ^88 
428 (1) e acu QE ag 
428 (2) =  ,. 1 369 
430 == » 2 68 
A31 = » 2 125 
433 = >» 2 189 
494 * = » 2 128 
435 = » - Ll. 187 
438 = » «8! 172 
439 = » 2 207 
440 ES » %& Igo 
441 = 23 2 155 
445 e79* » F 365 
440. T » 2 138 
449 me o8 2 a7 
450 = y 2 1:22 
453 t= es 2, IR 
454 S 39 2 93 
450 T re 2 98 
458 QU » Y 45 
e 402 o= se 2 118 
p 464 e c= e v 2 .96 e " 
e 465 ` ‘= 0%, 2 Ddo 
468 = u — 7 60, 
470 = » 2 86. 
471 e= e > l, 486 ` 
473 » e .*2 e$ 140 ' 
474 — 3$ 1 267. g 
475 m^ 3 b 263 . 
470° = *»5 €. 2 a 
490 " = 5 » 7 
483 "€. 5, S$ 
494 = 93 ~ 2 158 y" s 
485 E 2 2 177 
488 2 = s 9 202 
* s $% "n 


t 
+ 


COMPARATIVE TABLE, ° ae 2 
1945 M.W.N. M.L.J. 1945 M.W.N. M.L.J. 
489 = (1945) 2 135. 662 = (1945) 2 381 
490 =  » 2 193 „664 e= 3, 2 4d 
"491 = 99 2 152 6 = » 2 399 
492 = » 2 49 666 » =  , 2 380 
502 = » 2 ISI. 666 (2) = » 2 383 
504 — LE 2 204 667 : V. 23 2 449 
505 " m 99 2 228 671 * $ = 39 2 422 
e 508 = » 2 188 673° * 2 » 2 384 
509 ə m 29 7 205e 675 = = »? 2 255. 
5II = » 2 297 677 = » 2 A418 
513 : = » 2 197 680 * * = » 2 214 
515 "Pu » 2 194 683 = » 2 416 
517 . = » 3 220 684 = e» 2 425 
520 = » 2 231 685 = »; 2 400 
523 = co» 3 223 687 e= >» 2*409 
525 e 2 » 2 1600 688 = 53 2 Ą4II 
532 e = » ° I 397 i 689 e = 9 2 414 
534 = »e 5217 * 691 = » 2 408 
536 m v 2 $14 692 (1) dia 99 2 407 
: 538 . = 35 I 417 692 (2) . = > 2 429 
541 = $ 2 160 695 = » 2 427 
545 = "E 2 305 697 = 23 2 468 
546 — 35 2 325 698 = 2 2 442 
556 = e 5 249 700 = » 2 458 
557 =F 3» 2 235 702 = ‘93 2 439 
559 s 99 & 130 704, = » 2 463 
poo (1) j = 29 S 362 706 P 33 2 482 . 
560 (2) (P.C... = 707 =  » 2 .542 
564 = (1945) 9 356 709 (1$ = 5 2 374 
569 o = 7» 2 200 709 (2) =  » 2 544 
571 = 25 2 295 712 = 33 2 471 
573 e » 2:967 713 = 9 2 405 
577 . = 2» 2 269 714 = » 2 456 
578 | = »e 2 239 e 722 (1) = » c2 410 
582 = » 2 264 722 (2) = » 2 479 
594 = » 2 263 724 = » 2 469 
585 zu 2» 2 318 725 ° d 22 2 508 
592 = 5» 2 519 730 b = » 2 455 ° 
594 *— » 2 i4 730 (2 * = 5,5 1 428 
596 (P.C.) m °.. 732 5» 2 547 
6o01 (1945) 2 3I2 735 E 2 2 4904. s 
602 = » 2 127 737 = » 2 478 
603 = » .4 250 e 738 r = » 2 519 
606 = 5 2 245 740 = o» 2 58! ` 
6ro (P.C.) =., » 2 578 743 = » 2 408 
613 — 2 253 745 = » I 472 
614 = » 2 307 748 = » 2 565 
618 = » 2 266. 749 = » 2 504 
620 i » 2 259 758 = » 2 153 
623 o L5 yy 2 224 754 = » 2 535 
626 . = » 2 393 755 °= » 2 550 
632 =  » 2 263 758 = 5, 2 464 
633 =e » 2 349 761, = 4, 2 567 
634 (P.C ) iios ®© .. 764, e x 33 2 536 
636 = (1945) 2 366 ° 765 e = » I 42g 
637 E" = 9 2 352 766 uam 33 2 5I7 
641 — 54 ,,,2 208 768 o = » 2 538 
646 = è 55 2» 371 s ° 769 os 29 2 553 
648 ig Se e. 2308-8 ! 470 =  » 2 539 
*.650 =e T 2 412 p 7I o) = 29 2 537 
*651 ° = » 2 389 771 (2)* = » 2 546 
- 654 „=, 5 2 388 772 = » 2 557 
655 (1) = » 2 851 "7 Vo — e ,, 2 556 
655 (2) es —* 5, * 387 775 Q)* oo =F 5 2 515 
656 = » 2 375 775 (2) x e» 2 559 
661 i = sy. 2,257 
e 
> "E . . 
ta 2 
e 
e" e " ° 
e e e e * 
e © 


» 


MADRAS. LAW JOURNAL.” 


e 


* 





Hoo. (ul eger s [1945 








e’ 
-a9. 


: vx a E 
` s PROFESSIONAL CONDUCT. AND-ADVOCAGY*, ° 
This book grew out of à course of Lectures. delivered to epprentices-at-law 


` under the auspices of the Bar Council in the year 1940. Though the'main scheme 


of’ the Lectures has been retained, this second édition of the book has been 
thoroughly revised and substantially enlarged.. In its present zorm-the book is 
certain to become a classic on the subject at-ledst goefar as India is concerned. 
Mr. Krishnaswami Aiyar, the learned author, has been one of the leading 
members of the Madras Bar. Further, he has lived among the"giants and he 
belongs to a generation of oufstanding personalities‘at-the-Madras Bag. Conse- 
quently, though he has drawn largely and rightly from ‘well-known books relating: 
to the British Bar and its traditions, he has also extensively drawn from his own 
experience and intimate knowledge of the world of the law with its trinity,—the 


* 


e 


client, the Advocate and the Judge. “The book impresses in a very convincing: | 


and interesting way on the reader, whether he be. gn Apprentice or an Advocate 


newly enrolled or even an Advocate of some years’ standing, the high standards 


whith have to be maintained by members of the Legal Profession. “The great 
value of the book lies in its psactical approach to the comcrete questions which are ' 
boundeto arise in the daily life of an Advocate. It is often forgotten that virtue 
consists:in a bundle of negatives. It is not sufficient to tell the novice to keep up 
high standards. It should be made Clear to him whaf he ought not to do more 
than what he ought to do. This book does that in an eminent degree in its succes- ' 
sive chapters dealing with professional life in its different aspects, e.g., meeting 
clients, preparation of a case, -conduct in Court, duty to the profession, to the 
Court, to the client, to the opponent and to the State. If one locks up the index 
to the book (which by the way is &xceptionally informing) dhe will discover &he 
staggering number of thihgs which the lawyer should not do. e — 
In*spite of protestations now and then from a few leaders, it must be con- 
fessed that generally the high mature of the calling of a lawyer is hot adequately 
realised. It is high time that lawyérs recognised that it is their duty to be the, 
"custodians of civilisation” and to take their part in the political and “public life 


of the country. as well as in theeadministrftion ,pf' justite. This topic is; 


prominently dealt with in two Chapters (I and XVIII). - ' = e bx 
The author does not content hirhself with being merely admonitosy. He hes. 


very helpful suggestions to make to the Bar às wellas to the Bench. AppendixI , 


to the book entitled 8 The Judge" i very thoughtful and useful, There is,a great 


deal to be. said in *fa*our of+the learned &uthor's comment on.thé' increasing ` 


tendency in Courfto be content with the citation of a decided «ase for mere 


' precedent without any. attempt to examine its underlying principles; + e 
robs —e— Mad ry e * D 


*Lectures delivered by Rao Bahadur K. V. Krishngswami Ajyar to the appwefttices at* 


law at the instánoe of the. Madras ‘Bar Coyncil, Znd Edition, 1945,- Publishets; The* 
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Likewise, his observations on some of the problems facing the future of the 
lawyer consequent on overcrowding and competition (Chapter XVIII) gre well 
worth examination at the hands of the Bar Council and of the leaders of the 
profession. _ It is not possible to agree with Sif Maurice Gwyer when he appears 
to suggest in his foreword thateugeful purpose will be served if the standards of 
« law examination are raised further. The truth is fiot that lewyers at present are 
ill-equipped faut there is not enough work fos &fe ever increasing number „of 
Advocates year by year. (Qn this subject the remarks and suggestions made by 
the learned author are far more direct and helpful. The idea of partnerships 
among lawYers in particular merits serious consideration. 


The authpr i$ quite alive to the fact*that in the future, more,or less immediate, 
the lawyer sands in need. ôf equipment ‘not only in matters strictly legalistic but 
also in other branches of knowledge. Likewise he foresees the opportunities 
which,the lawyer is likely to have to extend his sphere of activity by taking part 
in the proceedings before tht mumérous adnfinistrative and quasi-judicial tribunals 
which are bound to corse itito*existence. The: following extract from one of the ° 
addresses ‘at the recent proceedings of the Ganadidn Bar Association is worth 
pondering: © x | 
“Upon any view, realistic or liberal, the Bar must recognize that both forthe —^ 
practice of law arid fog leadership in citizenship in the new world the profession 
must be educated more widely and mére deeply. Thus far the profession in 
« Cangda has exercised its controlling influence largely in the direction of a veca- 
tional training with constant emphasis on the “practical” subjects and with little 
patience for historical, comparative or cultural subjects. Such an attitude and 
such an education simply will not do, in a day when government is intervening 
in all spheres of human relations, and when new ideas of the function of law are 
emerging. Ft will not do for a day when the workaday lawyer's narrow round *, 
Is giving way to activities requiring knowletlge of social, scientific and economic  * 
forcés. Still less will it do for the lawyer called, as so many are, to the aid and 
direction of great movements. A ' ve 
“The compjexity and diversity of the matters now jnvolved in the discharge 
of a lawyer's duties are sugh as to require that he have the widest possible under- 
standing of all phases of social life and the utmost catholfcity of interests. . ." 
The printing and get up of the book are superb. Every one will endorse 
Sir Maurice in saying that*this is “a book which shouMl be in the hands of every 
law student and yqung practitione*; and many older practitioners would derive 
much benefit from studying its pages". i 
: P. V. Rajamannar. 


SECTION 12, .NDIAN LIMITATION Act AND, APPEALS UNDER THE LETTERS | 
vii Patent, (APPELLATE SIDE). ¢ 
By MP 
C RS. Srimvasacharya, Advocate, Madras. l 4 og 
Does section 12 of the Limitatign Att apply to appeals under the Letters 
Patent, faken from the Appellate Side of the High Court? The answer has been 
given in the negative by*all the dndian High Courts which have dealt with the 
* tatter except, Madras which has given only age decision in the matter and has, in 
that deeision, gives the answer in the affirmative. Jt is submitted, with respect, 
that the view of the other High Courts is clearly correct. D 
3 The relevant ptovisions of law are only two. Rule 51 of the Appellate Side 
.  .Rules (Madras) provides a period pf 30 Gays «for appeal. Order XLI-B 
(Madras) of the Civil Procedure Code, declares in rule 1 thag it "shall not be 
* , necessary to file’. . . cdpies of the judgment and decree". In passing, the 
strikingscontrast afforded by the rule on the Original Side with rgspect to appeals 
.  therefromawmay be referred to, Order 27, rule 1 (O.S. Rules). 
* Frot very early times, the High Courts with rules similar to the Madras rule 


have consistently, been holding that section 12 of the Limitation Act or its corres- 
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ponding provision cannot be appliéd to such appeals. The earliest case is from 
Allahabad and of the year 1880; a Bench of four Judges considered the matter to 


be so plain that, whilg giving the negative answer, they considered it unnecessary . 


to give any reasons. Fazal Mukhammad v. Phul Kuar®. This decision was applied 
in Naubat Ram v. Haram Das? and followed in Dyal Singh v. Budha Singh’, 
Fatteh Muhammad v. Chothu, Ram*, Jog Dhin %. Hussain’, and Mukund Mahto 
v. Niranjan C hakravarty®. y 


-e The contrary view is €o be found in a décision of Madras of 1923. The 
decision, appears to have been given ex-parte 5nd does not appear to håve been 
fully reported, short notes of the decision, alone, being available.” Two reasons 
are given for the decision: (1) the: langyage ‘of clause 44 of the Madras Letters 
Patent; (2) the+ amendment of sction, 20 of the Limitation Act fnade in 1922, 
making certain sections of the Act of which section 12i is one e to cases 
provided for by “special or local law”. . 

With respect, the first of the reasons. sven does not have much’ force; 
clause 44 of the Letters Patent has been, throughdut,, Substantially in its extant 
form and no one had ever thought, that its presencé could affect the position, one 
way or the other. The second*ground looks more flausible, gut, is equally, 
unacceptable. It has been considered by the Patna High Court in the 1934 case 
referred to supra, where the dictum of Cunliffe J., of- , Rangoon, occurring at 
p. 395 of Ganny v. Russall®, has been followed and in tå óg Dhian v. Hussain’, 
which followed the Patna ruling, As observed bye Cunliffé, J., the term “‘special , 
law” can be properly applied only to provisions enacted by i ede auth rity,” 
and rules framed by High Gourts under the Letters Patent can hardly, s" 
doing violence to language, be said to attract section 29 of the Limitation Act. Cf. 
description j in Hailsham of the grant of Letters Patent as a matter of "the Kings | 
Grace", ` (Vol. 24, Para. 529). — 

The point requires little elaboratton, but, nevertheless, may be. briefly con- 
sidered. There are two possible points Gf view. One and, perhaps, the easier. 
is to regard rule 51 as enacting a “condition précedent”, absolute and exacting 
in sts incidence as was held i in relation to sec. 9 (1) of the Provincial. Insolvency 
Act:—Chenchuramana V. Agunachalam?, and, mot as prescribing a “period of 
limitgtion” liable to be affected by other provisions of the Act. `. 

But, a better and more satisfactory method of approach is to express con- 
currence with the view long adumbr&ted in India thatethe provisions of the Limi- 
tation Act do not, proprio vigore, apply to periods of limitation other than those 
provided for in the First. Schedule of the Limitation Act itself. It is in that 
view, that so early as in the year 1876, the ‘Bombay High Court refused to apply 
that Act to the case before it which was a claim made by an Attorney of the 
Court, the matter having been provided for; not by the. Act,ebut,*by Rules of the 
Court. This was in Abba Haji Ismail v. Abba Thdra^, it was followed in Wadia 
Gandhy & Co. v. Pugushotam Sivji4, and Lakhimani Dassi v. Dunjendra Nath 
Mukerjee™, the Allahabad High.Court refused to apply sectién 3 of the, Limita- 
tion Act to an appeal filed under theeLetters Patent, buf, filed beyond the period 
mentioned in the appropriate rule, Baijnath v. Dulari H ajjam?*, Andsin *the same 
year, the Judicial Committee, while Hu e segtion 12.0f thé Act to an Original 
Side Appeal of the Rangoon „High Cott, Observed" thas the case of, 
Fazal Muhammad v. Phul Kuat, was different, becatyse fhe case avas 
one provided | for by a *rule under .the Letters Patent and*mot by any 





L (1879) LL.R. a Al. FB). '. 8 (1930) 8 Rang. 380 at ‘be 
Z (1886) IL RQ9 AIL is at n (FB). 9. (1935) I.L.R. 58 Mad. x (E.B? i: 
3. (1921) I.L.R. 2 . 40. (1878 TLR. 1 Boms 253. 
A ALR. ogi Lak 237. - 1L. (1907) LL.R. 32 Bom» 1. ^e 
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Article: as was the case before them by thé Limitation Act. The inevitable 
inference follows, viz., that the provisions of the Indian Limitation Act ‘apply 
only to cases provided for by that Act, itself, and not to cages provided for, else- 
where, e.g., by rules under the. Letters Patent. It is in the same view that the 
Madras High Court has framed. special rules applying section 5 of the Limitation 
Act to cases falling under Ordef 9, rule 13, and is proposing.a similar application ` 
to cases coming under Order 41, rule 21 of the Code, . — * pua. 

¿e It has only to be added that the 16 Lah. cdse*and thé Patna case referred 
to supra were later than the'amendtnent of section 29 of the Limitation Act made 
- in 1922 and,clearly decided that that amendment ins nos way affected the "position 

established inFazg! Muhammad v. Phul,Kuar. l 

-© The point arose pointedly, -in Madras, in a' recent appeal under the Lettets 
Patent, but, was, unfortunately, left undécided.: It is hoped-that ‘when, the point 
next arises, Madras would fall into line with*the other High -Courts.- — 
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R. S. Sankara Aiyar, Retired District and Sessions Judge. 
^. The Draft Hindu Code settion 5 (f), says that Gotra and Pravara have th 
same meaning as in the Hingu Law. It ts commonly understood that Gotra name 
«gives the name of' the original parent, or male founder of the family. Pravera 
names are.similarly understood to be the names of illustrious descendents. When 
a.man announces „himself. before a Guru, he says’ “I am of such gotra with 

* such and sfich pravara and I am. called by such and such name". wis DURS 
On the surface it looks very simple and free from possibility of confusion. 
But when thé details regarding Gotra origin and Pravara names are examined, a 
most baffling situation is found.” The «patter is here presented on the.basis. of the 
authority -followed in South Inglia, the. Vaidyanatha Deekshitheeyam. ' ; 


In practice it assumes that all families of whatever.subcaste professing the .° 
same gotra,.mmst: be agnati® descendants of a first father bearing the gotra 
name. In other words it*is taken- for granted that*no-twa or more individuals 
eyer existed with the same name, so far as gotra rishis and pravara rishi$ are 
concerned.. : z ' s c S" 

‘The provision in the clause apout same. gotra; or same pravara seems to 
grant. that same gotra can have different pravaras, and, same pravara relate to 

. different gotras. As a fact such is the case in a few instances as will be shown 
later on. But the main questions are (1) “Were -there not.many, gotra rishis 
and pravara rishis with the same name" .(2) if there were, then: are we justified in 
declaring two families which are otherwise unconnected, ta be agnates: on the sole 
ground that 'both families claim-as their gotra rishi, the same name. - (3) If such 
an assumptién is wnfounded.then is there justification fot keeping in force by 
legislative authority wlfat is demonstrated to be * purely fanciful prohibition. 
(4) Shaulq- not the: Legislature detlare that sagotra and samana pravara 
marriages shall notsbe invalid so long as the partjes are not gotraja sapindas? 

.* We are generally assuming ajd acting às if the name of a gotra, rishi indi- 
cafes only one hugian being. Inf other words we assume that so far ‘as gotras 
are concerned, no two or more gotra rishis bearing *the same name ever existed. 

¢ It i& on this footing that the Bezwada Trilinga Orthodox Sabha resolved that 

° prohibition ,e£ sagotra marriages. is suppested , by Us eugenic principle 
discouraging consanguine marriages. Coa ee Eu m 
a It is said*thft a pravara rjshi is a very distinguised descendant.of the gotra 
rishi. Brohibition of alljance where both gotra and pravara-names are identical 
. . may beefgunded ôn the assumption of an original common ancestor; But, the 
prohibitions are sought to be imposed even where the gotras are differént with a 
Rn a x 2 Š ’ e 
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a . common prvata, and where the gotras are the same and the pravaras are 
different. Some suggest that the gotra name indicates the guru, whom the 
originab ancestor sought and at whose feet He learnt. This view seems also to 
assume that the gotra name indicates only one individual and that there were no 
guru asramas where the guru had the same name, Another view is that there 
are many rishis of the same names and we mast*go only to samana pravara and 
samana gotra for extlusion., Even this assumes that as to the samana pravara ° 
rishis there was no duplication or triplication of common namfs. When we 
investigate the matter more closely, we find it difficult to find any reasonable basis 
for any "of these prohibitions The only prohibition that can be sustained is the 
marriage of sagotra consanguine (pithru-varga-) sapindas who observe mutual 
déath pollution. All other prohibitions how current, seem to bé earbitrary and 
without any foundation i in reason. í 


According to Vaidyanatha Deekshitheeyam gotras are distributed into five 
main groups:—(a) Eka-Risfi Pravaga; (b) ‘Dwi-Rishi Pravara; (x) J'riy&-Rishi 
Pravara; (d) Pamcha-Rishi Pravara and (e) Sapta-Rishi Pravara (having as 
pravara rishis only one, or wo, or three, or five, or seven names). - 


In each group there are main heads called: .gotra "prajapaths. Each such 
Prajapathi is the source of one or more gotras. The gotra prajapathy name is 
not always single. The same name or names appear in, morb than one of the 
main groups, t.e., pravara rishi groups* The same name or names also, appear 
inemany of the Praj apathy groups. The same nime or names also appegr ine 
pravara rishi names. . 


e 
Single Pravara Rishi Group: i d s 
1. BRIGU PnAJAPATHY :— 
Gotras Pravaras 
Mithrayu . 1 9 


Ce af eese vt AU 


Yadhryaswa ad . 


* 
EI a 
` " 


Rowshtyayana - 
Sapindina 
"^ Sunaka 7 e. 
* - Gathsamada fe 


. Yagnapathy 
IL YasrsmrA PRAJAPATHY: — 
Gotra Pravara 


: Vythalakavi j Vasishta 


Gatsamada or Sownaka. 
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The names Sunaka and Gatsamada appear as gotra names in both ‘one 
Rishi Pravara and Two Rishi Pravara under Brigu Prajapathy. Sunaka also 
appears as Pravara Rishi for 4, 5,°6, of one Rishi Pravara, Gatsamada eppears 
also as Pravara Rishi in 4, 5, 6.0f one Rishi Pravara and 1, 2, 3 of two Rishi 
Pravara under Brigu Prajapathy. In the two Rishi Pravara, the Gotra Praja- 
pathy "Viswamithra" appears® a$&so as Pravara Rishi in all ten Gotras under 
Viswamithra Prajapathy. The other name is “Ashtaka” for Nos. 1, 2, 3 and 
the Gotra narhe for the remaining seven. Similar “duplication will be noticed ein 
others also. From the forégoing*alone it is obvious that among Pravara Rishis, 
many persogs had identical names. The assumption new made that the name by 
itself proves? degcent from one common ancestor is shown to be absolutely 
unfounded. *^ á i à URS 
Three Rishi Pravaras.—In this Group the Gotra Prajapathy names are in 
some cases giany. Some names come in more than one Prajapathy group. As 
the grtat anajérity of gotras are in this majn group' the names of the gotras ‘are 
not now given. The n&mes* of gotra prajapathys with the number of gotras 
coming under that prajapathy are alone given. The same will be the case also 
with the Five Rishi maif group.: ° 


Prajapathy No. of Gothras 
Angiras m x ` 26 ` 
Attri ° i 16: 
Bfigu, » . 28 
Es e Vasishta 13 i 
Viswamithfa 30 
Bharadwaj-Angiras ° : 
. Angiras Gowthama 15 
Gowthama, Angiras, Vamadeva 8 ' 
Vasishta, Angiras 4 
Brigu V4swamithra : 1 
Kasyapa Marichi a " uL 10 
Vasishta, Athri, Agasthya 4 13 
Vasishta, Kasyapa, Angiras e 2 
Bharadwaja, Viswamithra, Brigu, Angiras . . 2 . 
FrvE RismrPmRAvARA GRoUP:— ° "m 
Prajapathy * Nos of Groups s 
Brigu 11 
Angiras, Gowthama o a 1 
Gowthama, Angiras . d e 3 
Bharadwaja Angiras e 7 
Bharadwaja Viswamithra, Brigu, Angiras 1 
SEVEN RISHI PRAVARA GRouP— ' 
Prajupathy No. of Groups. 
Agasthya œ " e 
* Brigu, Viswamithra ° e 1 


In some «groups of gotras, there are alternative pravara groups. An 
instance would have beea already noticed in gotras*4, 5, 6, of Brigu Prajapathy 
in one Rishi Pravara main. Examples may be taken from the three Rishi 
Pravara Group. In the Three Rishi Pravaga under ‘Angiras-Gowthama 
Prajapathy, the Gotta Vamageva has the chéice of any one of the three groups 
‘of thraya Rishis. They are (1) Angiras-Vamadeva-Gowthama; (2) Angiras 
Vamadeta-Barhaduktha; and (3) Angiras-Gowthama-Vamadeva. _ E ' 

S In the three. Pgavata Group. under Goutama-Angiras Prajapathy the three 
°° Gotras (4) Gargah, ,(ii) Sambharayana and Tia Sakeenaya, have the choice of 
* any set of four  Three-Rishi Gfodps:—(1) *Angirah-Sainya-Gargah, (2), 
*. Angiras-Gargah, Sainya, (3) Bharadwaja-Garga-Sainya, and (4) Angiras- 
*Taithiregà-Kapibhuva. , These ‘three Gotras will really be gotras with Samana 
` Pravara,ebut if each selects a different one of the four, they will appear to be 

* diferent (otras with different Pravaras. | 2 

: E. '. y . 
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An analysis of the Pravara Names shows that some names are.common to 
many Gotras. For instance "Angiras" appeazs as Pravara Rishi in sixty-seven 
Gotras"of Three-RisMi Pravara Group and in twelve Gotras of the Five-Rishi 
Pravara Group. “Bhargava” appears as Pravara Rishi in 3 gotras of Two- 
Rishi Pravara, 30 gotras of Three-Rishi Prayara and 10 Gotras of Five-Rishi 
Pravara. “Viswamithra” appears im 45 Gotras. "Gowthama" appears in 26 
Gotras. “Vasishta” appear jn 19; "Agasthya" in 17; “Chyavana in 17 
Gotras; “Bharadwaja” in 16; and so on. . j 


In Bharadwaja~-Angitas Prajapathy Group of Three Rishi Prayara, Kapila 
Gotra has Viswamithra as one of the Pravara Rishis. Again under Vishwa- 
mathra Prajapathy in the Three Rishi Prajapathy Group under Gotra Chaka- . 
varnayana, Angiras and Ashtaka appeartas Pravara Rishis. These games Visva- 
mithra, Angiras, Ashtaka, among the Pravra Rishis must certainly be different 
individuals from those ofe the same name appearimg as Gotrg '"Prajapathies, 
Gotra Rishis, or Pravara Rishis. - ” 0° a i 

From the above, it is crystal clear that one “cannot justly infer,a common 
ancestry from the gotra and pravara names being the same. : 

Suggested Rules—(i) Marriages between Sa-gotras, and or, or Samana 
Pravaras, are valid, provided the parties are not within seven degrees in direct 
lineal male ascent from a common male ancestor. The dégrees are to be counted 
from and including either party upwards to the angestor for seven generations. 

K Marriages between parties within the seven degrees qs in clausd (1) = 
are void. . 


Note:—No special mention need be made as to “Sacramental marriages” at ° 
all. The rule covers both such and Registered Marriages. 

The following amendments may be suggested :— i 

Explanation —(1) An adoption fror another Gotra breaks the continuity 


~~ 


of consanguinity. . 
e (2) Adoption into’a different Gotra will not evade the bar of consangui- 
nity within seven degree?. : ° 


I lusiration.—(Y) Of three brothers A, B, C, B dnd C have great-grandsons. 
A's grandson has no son and adopts a son D from a different Gotra. A daughter 
or son of D may marry a,son or daughter in the line pf B and C. 


(2) In the above illustration (1) B’s great-grandson is given in adoption 
in a different Gotra. The adopted son's son or daughter cannot marry a 
daughter or son in his natural family. 


(3) A's grandson adopts a brother of B's great-grandson That adopted 
son's son or daughter cannot tarry a daughter or son im thé line of, B pr C. 
Consanguine relationship is not broken by the adoption. : 


«--— ~<a 
€ 
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SUMMARY OF ENGLISH CASES. ' 


In re Woop, Skinner & do., Lro., (1944) 1°Ch. 323. . l| 

Company— Winding up-—Payment o? provision for payment of debts and. preference share capital —Distri- 
bution of remaining assets—Preference and pir pk shares Rights ee : : à 

A clause in the memorandum of association of a confpany after providing fow*the division of the" 
capital of the company into preference and ordinary shares conferred a right to a fixed tumulative 
dividend of 6 per cent. per annum on the capital pai up on the preference shares and to rank both- 
as regards dividends apd capital in priority to the ordinary shares. At the date of voluntary liqui" e 
dation of the company djvidends were c&iiderably in arrears. Ona construction of the memorandum 
of association, Abc eO ss ds: é . 

Held, tbat the preference shareholders, had there been any surplus afigr repaying capital on œ 
. both preference and ordinary shares would be entitled to participate pari passu with «be ordin j 
shareholders in tha distribution of the surplus assets, The words “ rank in priority to the ordghary shares ^^. 
are intended to cover winding up so far as capital is concerned but go far as*dividends arg concerned 
it refers to dividends in the strict sense of the word, i.e., while the cémpany is a going çoncern. In ° 


the context of this case, the word “ dividends ” is tot exchangeable with arrears of dividend. 


e *? . * 
t i e, 
e " , : 


THE. MADRAS LAW JOURNAL. | e [1945 


* 


.. „RELING PERMANENT Burpmwo Soarzry v. Haroon STAMPER; (1944) Y Gh. 362:^^ u 2" 

s go Societies Act (1939), section I0-—['ower of sale—Exercise of—Duty to realise best price—Fiduciary 
tabtitty, "n ‘ e E x ^ ME 
.. A mortgagee exercising his power of sale, of course, sells primarily for his own benefit. If the 
mortgagee exercises his power of sale bona fide for the purpose of.realising his débt and without col - 


Jusion with the purchaser, the Court will npt interfere even though the sale be very disadvantageous, 
unless the price is so low as in itself to be evidence of fraud. “A mortgagee exercising his power of 
sale is not (except as to the balance of the purchase money aftes agsale) a trustee for the mortgagor 


evey if 
society 


the mortgage is in the form of a trust for sale. But*th$ obligation which lies on a building ' 


Ingrtgagee selling under its* power ef sale is similar to that of a fiduciary vendor. Section 10 


of the Building Societies Act (1939) was intended to add the building society mortgagee to the class 


^ 


of persons who»are counted as fiduciary vendors. A fiduciary“venfior must. not think of himself at 
all. He is acting for,the benefit of others. He ust use reasonable diligence in the manner of the 
sale and it is his dtuty to obtain the best consideration in money that can reasonably be obtaintd. 
A building society mortgagee may however consult its own convenience as regards the time of sale. 
Their is no dutf on the society to “ nurse” the property. Having mage up its mind to realise its 
` security it is exactly in the same position as that of a trustee vendor under. an obligation to effect a 
sale at once. The society has a*wide discretion regarding the mide of sale, i.c., the mortgagee may 


sell the 


propéfty either as a whgle érgin lot’, by public“auction or by private contract, subject to such 


conditions respecting title or evidence» of title, or other matter, as he thinks fit, with power to vary 
any contract for sale, to buy in or rescind contracts and so forthe Lastly the society like any other 
mortgagee is not answerable fer any involuntary loss happening in or about the exercise or execution 
of the power of sdle. E" i 


COMPTON, In re : "Powzar. v. Compron, (1944) 1 ‘Ch. 378. 
Will .—Bequest for trust for educaiiog of descendants of three named persons—Valid charitable bequest. 


Í te 


trust for education of the descendants of three families (including twenty-eight descend&nts 


b 


at the time of the téstator's death) is wide enough to constitute a valid educational trust. Even as a 
gift in trust for poor relations it is a valid charitable gift, : : 


i ^ 


SOUTHGATE BoRouGH COUNOIL v, WarsoN, (1944): 1 K.B. 541 (C.A.). : 


Rent Restrictions Act—Protection under— Not available to refugees accommodated in house requisitio 
under emergency powers and payingfrent for it. > l 
A«ompetent authority who has requisitioned a house under the emergency powers has no power 


under the Defence Regulations to cr 


ea tenancy, turning himself into a landlord and turning into 


a tenant the person who was put into possession of the house because he had lost possession of his own 


house by enemy actign. Such a persoft cannot resist a claim for possession by the authority by assert- - 


ing the 


right of a * Zenant? to remaig in possession under the Rent Restrictions Act. 
j ' * 


Rex v. I. C. R. HAULAGE, LTD., AND OTHERS. (1944) 1 K.B. 551 (C. A). 
Company— Conspiracy to defraud—Company df can be indicted, ` 


E 


limited company. ean be indicted for a conspiracy to defraud. ` Where in any particular case 


there is evidence to go to the jury that the criminal act of an agent including his state of mind, inten- 
tion, knowledge or belief is the act of the company and; in cases where the presiding judge so rules, 
whether the jury are satisfied that it has been proved, must depend on the nature of the charge, the 


relative position of the offiger or agent and the other relevant facts and. circumstances of the case. — 
* . * - z 


| 
a EE EE e 


“we JAMes Crakk (Brus Marerars), Lro. v. Carters (Mercuants), Lrp., (1944) 1 K.B. 566. 
Arbitration—*ward—€rror of -law— When award can be set aside or remitted for reconsideration. 
Where parties choose to g to arbitration—and more especially where they arbitrate before a 


lay arbitrator and agree to accept his decision, artd' they do not ask fer a case to be stated on a point - 
of law which arfses during th 


e arbitration—as they are entitled to do—they cannot complain if they 


get something which mayenot appear to them to be justi: unlefs they substantiate the very stringent 
ggpunds on which an, award can be etmitted; or set aside for error of law appearing on the face of it. 
The facts stated in*she award must be takef as they stand'and no inferences or suspicions as to facts 


in the 


minel of the Cour? are sufficient to confer jurisdiction to seé aside or remit the award for an 
E : 


error of law based on such factse 


. e . e 


i * oe * j 
Horma v. €xbnGz Exuior & Co., Lro., (agm) x K.B. 5o& (A). e e. ; , 


Practice- Writ— Discretion of Court to extend time for servie—R. $, C., Order 64, Pule 7. A 
* e. There isa discretion in the Court ‘under Order 64, rule 7 to enlarge the time fixed for the validity 
.Of a writ urfler Order 8, fulest of the Rules of the Supreme Court. = , 
` e [Fhe Goyst of Appeal-in Batiersly v. Anglo American Oil Co., (1944) 2 AILE.R. 387 (C.A.), refused . 
tosefollow this decision and the conflict is left to be determined by the House of Lords. ] - o 
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DANZIGAK 7. THOMPSON AND OTHERS, (1944) 1 K.B. 654 : (1944) 2 AILE.R. 151. 


Landlord and tenant— Written agreement for letting—" Tenant” can lead oral evidence that he was agent 
‘or nominee of another. 6 jue et age 


Evidence that a person described as a tenant in a written agreement for letting is only an agent 
‘or nominee of another is admissible. "The description “tenant” does not negative agéncy. It 
means the person ‘‘ who by this contgact becomes liable te tRe obligations and entitled to the rights 
which this contract allots 9o the tenant ” and such a description is not inconsistent with a person so 
- desgribed’ being an agent. ee r , á irs 
; ` e  \e . é a 
6 


MAITLAND 7. Rat Specx ang Hifwrrr, (1944) 1 K.B. 689 (C.A.) : (1944) 2 AILR.R. 272. 
e Tort—Nuisance—Accident to lorry by collision with amnibus owing to rear light of lerry geing out—Obsiruc- 
< D e 


tion to highway— Liability. . £ 

Ifa person sustained amaccident for which he is in no way responsible, the time may come when 
failure to take some appropriate steps on his part will render him liable for maintaining a nuisance 
to the highway. But it cannot be sad that a nuisance is created ipso facio and immediately if an acci- 
dent causes an obstruction. A person using # highway ig entitied toguse it in a reasorfAble manner 
and to expect other people to do the same, but accidents on the highway happen even when both 
parties have been reasonable and meither has misused the highway. If damage arises in those cir- 
cumstances the person injured must put upwith it. Ware v. Garston Haulage Go., (1944) I K.B. 30, 


a - distinguished. 


ADEAL MUHAMMAD ELDABBAH ð. ATTORNEY-GENERAL OF PALESTINE, € 1942) 2 AILE.R. 139 (P.C.) 


Criminal trial— Witnesses named in indictment—Discretion of prosgci@ing counsel to examine or note—Practice 
. of teitdering such witnesses for cross-examination. s * " 


The prosecutor has 2 discretion as to what witnesses should be called for the prosecution and the 
Court will not interfere’ with the exercise of that discretion, unless perhaps, it can be shown that the 
. prosecutor has been influenced by some oblique motive. If the prisoner called such Witnesses, the ° 
witnesses should be considered his own. It should however be a general practice of prosecuting 
counsel, if théy find no sufficient reason to the contrary, to tender such witnesses for cross-examination. 
If need be, the Court has the right of its own mation to call upon persons to give evidence. 


- 


; ——— ——— . : : š e 
^ i ^ @ * 
* — ,ATTORNEY-GENERAL v. Lrovo's BANK, (1944) 2 AILE.R. 157 (K.B.D.). 
Income-tax. Act (1918), sectidh. 30— Penalties for making false riurns— Scope. e 
Though.the false statements of*the assessee’s total income did xot in fact give rise to any larger | 
deducfions than would have been the case if he made a true return of his total income, that fact affords 


, no defence to a liability to the penalty prescribed under section 30 of the Income-tax Act, namely, 
to forfeit the sum of £20 and treble the tax taxable in respect of all the sources of his income. 


in , . P 


í e T» E» à 
- AssocrATeD INSULATION Propvucrs, Lro. v. GorpER (H. M. IwsPEGTOR or Taxes), (1944) 2 
AILE.R. 203 (C.A.). 


`  Income-tax—Dividend declared by foreign corporations but payable after four years with interest-—Assessability 
of shareholders—Appropriate period. - m ` .— * a. oer 
@ = ` 
Ifa resolution provided" for a distribution by way of dividend not of money but ofgmoney's 

the income-tax due in respegt of it would be not on the money figure of interest payable on each share, 
but on the market value of the certificate (of indebtedness issued by the company f@r such dividend 
made payable with interest four yeas thereafter) on the date of their €listributiot multiplied “by the 
number of shares held. But whewe the reality of the transaction is the declaration of a money dividend 
payable not presently, but only on a future date (four years after) then it follows. that. &ll the due date 
arrived and payment was in fact recéived by the sharehglder no income c4n be said to have arisen 


from the possession of foreign shares. M to : ô 
* a 7 ^ e «9. . * 
(1944) 1 AILE.R. 533, affirmed. - we oe 
] ; = . ‘ey. 9 
` Re Hunr-Hosss, 6944) 2 AILE.R 26% (C.A.). e 5; US qug, geo 


Local Government—Borough Councile—Disallowance by auditor of additional ShaymieMs do. d' contractor — 
Appeal—Contractor concerned not a “ person aggrieved” who has a right to appeal. MUTA OR 
. _ Where the district auditor had disallowed certain additional payments to a contracto» as contrary, * 
to law and surchaxged them to the countillors responsible for the decision, the contracto® cannot be . 
said to-be a person aggrieved within the meaning of section. 229 (1), Local*Government Act, 1933; 

, and therefore he has no.right. of appeal, .... .: 9. ene Eo etj s - 
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ome: emery those same goods to S’s customers. That agreement was carried out. 
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OFFICE CLEANING SERVICES, LTD. v. WESTMINSTER Orrice CLEANING ASSOCIATION, (1944) 2 . 
Al. E.R. 269. - 


Trade name—Passing off—" Office Cleaning Services " and “ Office Clagning Association" -5-Descriptive 
names and sufficiently- distinctive. : J 

Where the words “ office cleaning," which are descriptive, have been incorporated by the plain” 
tiffs in their name “ Office Cleaning Serwices ” and there hasbeen no deliberate intention to deceive 
on the part of the defendants in the assumption of the trading style of '* @ffice Cleaning Association,” 
unless the plainjiffs can establish a monopoly of the use of thagt Words on the ground that they have 
aequired a secondary or subsidiary meaning they cannot obtáin such a monopoly by reason of the. 
fact that there is some risk of cfnfusion Sif those words are used by another. In the absence of any 
fraudulent intention, a small differentiation is sufficient to defegt thg plaintiffs! claim. e difference 
between the Words “ services " and “ Association " is sufficient to distinguish the defendants’ business 
from the plaintifs” who cannot therefore restrain the use of the name by the defendants. e 

: .* à - , : 

e LI Ai . 


YOUNG v. BRISTOL AEROPLANE Co., Lro., (1944) 2 AILE.R. 293. 


Precedsgis—Court of A peal-—Boynd byeprevious decieions of itself and of Courts of co-ordinate jurisdiction 
—Full Court of Appeal at difsion Éouri —Powers. 


NE . , 

A full Court of the Court of Appeal has no greater powers&han any division of the Court. The 
Court of Appeal is bound te follow previous decisions of its own as well as those of Courts of co-ordi- 
nate jurisdictioh. The only exceptions to this rule are: (1) The Court is entitled and bound to 
decide which of two conflicting decisions of its own it will follow. (#) The Court is bound to refuse 
to follow a decision ef its own which though not expressly overruled, cannot in its opinion stand with 
a decision of the House of Lords. (iii) The Cougt is not bound to follow a decision of its own if it is 
satisfied that the decision was noè given per curiam. : » 

e 
© 





R. v. GRANT, (1944) 2 AILE.R. 311 (C.G.A.). 
e A 
Criminal trial—Evidence of one prisoner against another— When admissible, 


It is not competent to call as prosecution witnesses other prisoners who are themselves jointly 
charged with the same offence ; in any event it is most undesirable. It is quite contrary to the spirit | 
in which the criminal law of the country is administered. - In the case of an indictment of two or more 
perséns one prisoner may give evidence for thé Crown against a co-prisoner, (1) where a nolle 
jrosequ: has been entered ; (2) wher® a verdict ‘of acquittal has been given: or (3) when though 


- jointly indicted he is not being tried with the prisoner against whóm he gives evidence. ° 
e I i gom m a a i 
l a i . * 
R. v. Sorsky, (1944) 2 AILE.R. 333 (C. C. A). ` j E" 


Controlled goods—Limitation of Supplies Order (1940)—Agreement to sell to quota holder and then under- 
taking to sell the goods as agent of that quota holder—Contfevention of the*order—Conspiracy to'contravene terms 
of order-—Charge of —Mens rea— If necessary. , 


A company contrBlled by B dealt in clothing and similar material. During 1940 much 
of their stock was destroyed by enemy action with the result that they were left with no stock of goods, 
but by virtue of their trading in the standard period, they had the right to deal in goods and the 
company owned the quota for such goods. $ who owned a similar business held large stocks of goods 
but Jacked the necessary quota to enable his concern to fell to its unregistered customers as it desired. 
B and:$ met and agreed that 5 slfould sell to B the controlled goods*and should.sell as the agent 


1 In this way controlled 
goods were in fact-supplied to unregistered persons in excess of B's quofa. . 


Held, (x) B wès the supplier of the goods under the agreerfient and was guilty of a contravention 


. of the limitation of supplies order. (2) Absenae of mens rea was no defence to a charge of conspiracy 
to contravene the terms of the order. DUET 





e et 


e o, MARSH 7. COMMISSTONER oF POLICE AND ANOTHER, (1944) 2 AILE.R. 392 (C.A.). © 
s Innkeeper s lien-—Ring handed to innkeeper q; security for bill—How far subject to the lien. 


dakes jewellery to the hotel or abtains if when: be arrives there or.acquires it during his residence there 
^e GRE A yt mE P l 
á e e. s "X se 
* " e 
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» and takes it to the hotel there is no more reason why the lien of an innkeeper should not attach to 
that property than to the clothes which the guest takes wigh him. 


(1944) 1 AILE.R. 16r TfK.B.D.) : (1944) 1 K.B.D. gg, reversed. 
i .* 


Re Dupree’s Trusts, (1944) 2 AILE.R. 443 (Ch.D.9. ° "X 
. Charitable gift—Gift fo? promoging a chess tournament for boys under 21 years of age ggsident in a name 
* e. 


"Cilye—Educational value and validity. ? . 

A donor wished to promote a chess tournament for the encouragemént of chess playing, to be 
competed Yor annually by boys gr yaung men under the age of 21 years resident in the city of Ports- - 
mouth, and to provide for prizes to be awarded in connection with the tournament arid in furtherance 
of those wishes he transferred to trustees shares repfesenting a sum of £5,000°th@ Jncome of which 
was to be utilised for the purpose. ‘The prizes were not to be paid in cash but were to be provided 
by the trustees for the benefit of the winners, as they might think fit, for the advancement in life of 
such winners. bd s i : 

_ Held, the nature of the game ofthess is such as to encourage the qualities of foresight, coticentra- 
tion, memory and ingenuity. The game is essentially one whicf possesses an educational value and 
e the benefit being confined to a well-defined area there is a goog charitable trust. 
5 l 
6 . 


2 BOOK REVIEWS. 


o 


RicHrs or WOMEN. UNDER TRE HiNpu Law, by J. R. GHARPURE, B.A, LLB, F. R.S.A,, 
published by the University of Bombay, 1943. Price Rs. 2-50? * 


B. 2 

Writers like J. S. Mill and H. S. Maine, have stated that the elevatien or debasement 
of women is the surest test and the most correct measure of the civilisation of a people or 
an age, Tennyson expressed much the same idea in the language of poesy when he said: e 


"Woman's cause is man's; they rise or fall 
: » Together, dwarfed or godlike, bound or free”, 


+. The sentiment is embodied most felicitously and altogetlfer in a higher plane in the 
picturesque statement of Manu: . s 


iN ~ w ~ 
5 T9 Aa Wege «Hed qb aay: 
. 
The ideal had however f&verywhere to experience the Impact of hard fnd concrete facts 
of actual life. And in the procegs it suffered. The biological*differences in the constitution 
of the sexes together with the ordering of society the world over on lines where physical 
strength and force formed the ultimate sanction have led to distinctions being made in regard 
to rights and duties, to the, disadvantageeof women. In the present book, which contains 
the first Sir Lallubhai A. Shah Lectures arranged by the University of Bombay and deli- 
vered by Professor Gharpure, an outline is given of the vicissitudes avhich women’s status 
has undergone among Hindus through the succeeding ages, from the Vedic times to the 
present day, through the period of the Sutras, Smritis and Commentaries. The position 
of woman as daughter, wife and mother are carefully examined and a correct picture 
of the development of their rights giyen. Certain views of the author such as that there 
is no reason why a spinster cannot adopt, or that the probibition of sagotra marri&ges*was 
an innovation of the post*Vedic period, etc, may be debatable. The statememt on Pe 
that marriages where they are of an anuloma character are certainly valid has at least in 
Madras not been accepted, see Subbaramayya v. Venkatasubbamma, (1941) f M.L.]J. 724. 
In a book published under sufh high auspices one would wish tha: typographical errors 
could have been altogether awoided. The publieation is a valuable and welcgme addition 
to the literature relating to women's rights.  . l i : 
a e e 6 = e 
" e * so + " 
Tue TRANSFER OF Property Act, bq Messrs. Chitáley and Annaji Rao, 2nd edition, 1845. 
Published by the All India Reporter, Ltd., Nagpur, Vols. II and IIT. ° e 


: 
The second volume deals with sections 54 to 104 and the third with sections 105 te 137 ?, 
of the Transfer of Property Act. hd law stated is as on-the Ist September, 41044, and 
the Ist December, 1944 re&pectively in the two’ vdlumes. Along with the firs? volume they 
constitute an almos? complete case-book,on the subject. The'comments pn the sections are ° 
arranged under appropriate: headings and are generali} helpful. One or tw® sugges- e ° 
tions may however be made. The need for note 25 citing two decisions of thee Bombay 
High Court and in that form under section 60 is not easily discernible? in view of,notes 27 
and 28 to section 69. The conflict of judicial opinion*in regard to the questidh whether. 
where a first mortgagee of two items of, property, one of which is the subject of a segond 
è ' d & 
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mortgage as well, releases the item not covered by the second mortgage, the second mortgagee 
can claim marshalling, disclosed by the decisions in’ A. T. R. 1938 Madras 503 on the one 
hand'and I.L.R. 34 All. 606 and A.I.R. 1931 All. 625 on the other might have been appro- 
priately adverted to at one place, while as it-is, the first decision is cited under note 10 to 
section 56, the second under note 43 to section 60 and the third under note 19 to section 82. 
In regard to citations it looks as ifeit (jas become the settled policy of the A.I.R. publications 


, to give only the A.I.R. references always, the I.L.R. réferences ip regard to cases reported 
' therein and references to provincial journals only if the decisions are not found reported 


ebewhere. Notwithstanding these, it may easily be conceded that the busy practitionerewill . 


always “and the present-publication exfremely useful and convenient. : 


. nh i a RAN s e c 


PEE . € - 
LABOUR Asp HAcronv LEGISLATION IN INDIA, by H. M. Trivedi, sc, Barrister-at-Law, 
: 


-Published by N. M. Tripathi, Ltd; Bombay, Price Rs. 15. 


When Odiver Twist askéd for more the beadle stood aghast at the temerity of the Poor 
House inmate. Ruskin's "bag-barons" expressed similar wonderraent when the “rag-barons”, 
the fgctory. frorkers demanded better conditions. It has ever been the same. The.whirlgig 


` of time hewever brings on its, revenges. The tyvo great wars of this century have brought 


home as nothing else .has *lon&* that labour must receive fair-play if it is to be kept fully 
mobilised gnd at an efficidht level? It would make no difference whatever whether industries 
are to be nationalised or gontinued under private enferpris& Soviet Russia may have lessons 
to afford in this matter. ‘Better standard of living for the workers, minimum wages, limita- 


tions. of hours of work, housing facilities, maternity benefit, old age insurance, protection 


against sickness aad unemployment, compensation for injuries sustained in the course of 
employment, employmen® of women and’ children, sweated labour, these and other cognate 


'problegis will have to be tagkled with imaination and courage. Employment of women 


underground contrary to the'sffirit of international undertakings was recently brought to 
light by interpellations in the’ Legislature. ' Post-war planning is being seriously takén on 
hand in England and America, and the Beveridge Report has set a wholesome and useful 
ideal before the country in regard to the problem of social security. Government's handling 
of labour reform in the past has not revealed much vision nor provoked any enthusiasm. 


` Manv of the recommendations of the Whitley Commissicn have been shelved. In this state 


of affairs it would certainly be helpful to know ‘what little has been done in the past and 


how much more remains tg be achieved in the future by way of labour and factory reform. 


It is hére that the present publication assumes great value. The book is laid in four parts. 
The" first two deal with pre-war legislatioh—the Acts of the Government of India and the 
Government of Bombay till Ist September, 1939. The last two parts contain what may be 
called “war-time labour and factory legislation” consisting df Acts:and Ordinances promul- 
gated after Ist September, 1939. *'The rules issued under the warious Acts as well as impor- 
tant notifications are also giwen. The Introduction indicates briefly the main features of the 


‘Beveridge plan and contains an interesting discussion of the problem of social legislation as 


it affects our country. It is easy to endorse the words of Dr. Ambedkar in his Foreword 
that the book will prove very useful to. all those who are in any way connected with lab^ur 
administration of factories, mines, railways, etc. as well af to the members of the legal 
profession. We cordially welcome the ptiblication. 
Law OF HoARDING AND PROFITEERING, by Mohammud Daud, M.A., LLB., Inspector 
(Hoarding and Profiteering Prevention), Lucknow, 1945, Retail Price Rs. 5; Distributors, 
The Universal Fuibliskers, Ltd., Hazratganj, Luckngw.. E 

Hoarding and profiteering are twin evils resulting from abnprmal economic conditions, 


"emm have coftributed to the growth of what is familiarly known as the "black-market". To 


€ 
9... on e* - * +e, 
LAM 


ensure an eqyitable „distribution of essential articles and to mahe them available at basic 
rates, the Hoanding and, Profiteering Ordinance nf 1943, was promulgated. Experience 
acquired in working its provisions has brought to light various loopholes which. have to be- 
covered before the measure could protluce beneficent »esults or successfully worked 
Amendments to the Ordinance have been from time to time made for this purpose and quite 
a large number of nétjficatións, ordere and insfrugtions have also been issued by the Central 


e *Government. Tke present voltffhe is wtended to serve as “a sort of propaganda book", One- 


ofsits chief méfits ig “that it accumul&teseand presents all the copies of amended as well as 
ur*amended notifications thereby enabling'one to know the daw in regard to the matter as it 
stood at any particular peint of time. The notifications issued so recently as March also 
find a place. The aufhor has given short explanatgry notes to ‘each section of the Ordinance 
which comings rom ene concerned with its adminiffation is bound to be valuable, parti- 
ciflarly to lay people. With greater care, typographical mistakes? of which there are plenty, 
could have bgen reduced. The Advocate-General of India is mefftioned on p. 13 as 
D. N. Mitra. This is evidently‘a mistake for Sir Brojendra Lal Mitter. Again on p. 17 


“Pallocly’ ought to be Pollock”... Notwithstanding these and similar mjstakes the book is 


sure to prove useful"to all. , : 
E M i Busco 2B > 4" 
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* RECENT RETIREMENTS FROM THE BENCH. ` 
Within a few days of each other, Mr. Justice King and Mr. Jussite Mockett 2 
havt retired from the High Court Bench. ‘Both had a fairly long teure of office 
having served as Judges for more than à decade. As’ Judges they typified two. 
different types of traininfg with corresponding differences in outlook and approach. 
The former, as a member of the Indian Civil Service, came to the Berch with an 
intimate knowledge of the conditions of life of the poople of this Presidescy, their 
r ; l “a 
customs and usages, and the revenue and land laws applicable to them. His 
approach to the questions comfhg up for adjudication before him was to sotne extent 
influenced by this factor. He would like to have the broad ‘facts of.a ease always ; 
* the details were not to be overstressed. Nor was he for indulging in excursus 
into the history of the law or its evolution where he felt thé factseo be clear or as 
not affording scope for elaborate legal arguments or-Citation of authorities. ' There’ 
was something wistful in the learned Judge’s reinark,"in the course óf his*reply , - 
to the reference made by the Advocate-General, that not having practised at the 
Bar he had not the advantages resulting from such training. During the earlier 
years, Mr. Justice King was always suave, patient and courteous-evenewhere he’ e- 
might feel an argument to be prolix, In later days, probably due to poor health, 
* . there was noticeable occasionally a touch of impatience. But justice never suffered. 
Quick to grasp thé facts of a case however heavy the cage might be, the learned 
Judge had the gift of marshalling the facts and delivering even long judgments 
altogether ex tempore without à pause and scarcely wieh any reference to his notes. 
* Mr, Justice Mockett went to the Bench directly from the Bar. He had first- 
hand knowledge of the conditiqns of the Bar and of thé hard work whttch its members 
had te put in often with inadequate remuneration. Ht was therefore genuinely 
sympathetic towards them. He was a very conscientious Judge and conscious 
of his limitations. He was patient and thorough and anxious to make sure of'evety 
step before he proceeded to the next arid wapted to have all the facts of a case 
before arriving at conclusions. He was comparatively slow bat was steady. As 
was aptly remarked : “ He realised the great truth that each case was important - 
to the parties in the case." , Both Mr. Justice King and Mr. Justice Mockett were, 
associated with humanitarian activifies in the city prominently, the former with the 
Y. M. C. A. and the latter with the S. P. C. A. in particular. The public of Madras 
wil miss these figures for a long time.. — | D 


MADRAS BILL F@R SURCHARGE ON STAMP "DUTY. . 
` A taxing statute is always obnoxious to*the tax-payer, but looked at from any 

point of view the proposal of the Madras Government to levy a.surcharge on stamp 
duty is not justified. . The object of the bill is sfhted gg follows”: “The cost of the 
administration. of: municipalities and*local bodie$ has of late increased considerably « 
and their present resources are found totally inadequate" Locabbodies also-reqtjre 
considerable additional funds for schemes fof post-war.:development.”’ , The, pro- 
posed levy is confintd to instrumegts of sale, gift and mortgage with possession of F, 
immoveable properties. and theerate of surcharge is sought to be fixed,in*the first . 
instance at Rup&es. Two. per cent. on the amount of the consideration, the value 
of the property or.the amount secured by the mortg4ge.as the case nay be. The, °° 
maximum rate provided in the bill is Rupees Five per cents on such valuf. 

` The propriety of the proposed levy may be examined*fyom two ends,*slfat of the — 
tax-payer and that of the Government. It is well known that. properties Consisting 
of lands are largély owned in this Province by way of small holdings, and the peasant- 
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proprietor or petty landlord is frequently put to the necessity of effecting mortgages * 


with possession thereof, and oftentjmes the period fixed for redemption is confined 
to a few years. Voluntary transfers again are on the incfease by reason of frag- 
mentation of holdings which is largely due to the rales ofpartition. Inthosecasesthe in- 
crease in stamp duty will undoubtedly workagreathardship. Itis no consolation to the 
tax-payer to be told thathe will.get in return certain advantages in the schemes of 
post-war reconstruction, as such advantages from his yew point are uncertain, and he 


will be justified in asking the Government if there ar not other sources of revenue, or . 


at any rate why persons who directly benefit by such schemes when takey on hand 


should not be made to pay therefor. e s 2 
One of the several defects in the Devolution Act has proved to be the transfer 
of subjects sttch as court-fees and stamp duty to the Provincial Governments. Not 


only have the scales of duty in the several Provinces become widely different, but 
most of the. Provincial Governments have taken to those sources of revenue with 
something the provetbial greed of the, money-Render. . It is well known that 
the scale of court-fees ane stamp duty prevailing in Madras is the highest prevailing 
in India today, and it‘is needless to say that the sqales of duty prevailing in this 
country is far higher: than those prevalent ineEngland or America. At least the 
increased levy òf court-fees might professedly be justified on the ground that it is 
intended as a check on the growth of vexatious litigation. But the policy of the 
State regarding transfers of immoveable properties is that they should move about 
freely.. It may be remembezed that by thé recent Act XVI of 1943, the Madras Gov- 
ernment has made the stamp duty twice in some cases and one and a half times in ether 
cases of what it was previously, and with the proposed levy the executant of a sale 
deed will be paying Rupees Five where before 1943 he was paying Rupees one and 
annas eight. It may well be asked. why he should be surcharged like this when 
in an enlightened and at the same time a deficit Province such'as Bengal, the Govern- 
ment has been carrying on with the old scale of stamp duty, namely, Rupee one and 
annas eight only per cent. : 

“Is there anything to justify the measure on grounds of state policy? In this 
connection certain matters are worth considering. In,the first place, the measure. 
is brought in by an interim Government at a time whey the popular Government 
is not functioning, and it therefore violates the rule “‘ No representation, no taxation." 
Secondly, no attempt is made to show that the Government is unable to place a 
small portion of its existing resources at the disposal of the local bodies. The levy 
of the sales tax and the proposed levy of agrieultural inceme-tax, not to speak of the 
healthy financial position of the Prowincial Government, should be enough to place 


the local bodies in funds for any scheme of reconstruction they may have on hand. ` 


The taking over of public utility and transport concerns by those bodies should be 
considered a better mode of improving their finance than the proposed levy. And 
in respect of big capital schemes the proper oeurse is to encourage a scheme of 
limited borrowing by local bodies and not to increase taxation all round. -Nor 


——" the proposed levy be justified as an anti-inflationary measure. If the prices 


.* 


of immovealele properties have recently gone up the stamp duty payable in respect 
of them is also proportidnately larger. "TIL KE 

In the statement of objects the mtasuré is sought*to be justified by reference 
to the fact that the Corporation of Madras is naw levying a surcharge .on such 
jransfers. But gne important distifiction between conditions in the City and in the 
mofussil is that in the City equitable mortgagts by deposit of title deeds form a 
common feature, afd in those cases no stamp duty is payable. It is not necessary 
to discuss here why such*transactions Should not be recognised also in the mofussil 


** by having the ldw suitably amended, and why leadholders shéuld not haye the 


benefit thereof'after tationalising the mode of issuing title deeds" to immoveable pro- 
perties. «1t is sufficient to say that conditions n the mofussil befag different it 1s 


* «unsafe to*iraw on the city analogy. In fact the recent enhancementofthejgeneral 


stam: Su) in the* Province may be a good ground for taking away the 


surchargtehevy in the City. It is submitted that the proposed bill is not called for - 


in the présent circumstances. At any rate, it is hoped that the bill will not become 
law till thapopulay legislature has had an opportunity to pronounce i$s opinion about 
the proposed measure. . ’ ————À => B 
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HOW THE MADRAS HIGH COURT*WORES.&*  . 
. - . ; e i . © 


°° e 
e n i Ep X . BY | 2*7, s . 
S. P. Tuompson, Eso., O.B.E., &C.S., REGISTRAR, Hron CouRT, MADRAS. 
a - I must first explain briefly the structure of the High Court. It is. divided 


vertically into a civil and a criminal side. Horizontally it is djvided into the Original. 
Side and the Appellate Side. For those who are unfamiliar with legal phrageology 
I myst explain that the Original Side deals with the*actual trial of cases in which © 
evidence is recorded and the first decision is given. Thus the High Court consists 
of four sections. The first deals with the Original Side civil work. Anyone in.the 
City of Madras wishing to file a suit for over Rs. 5,000 starts his action òn tht Original. 
Side of the High Court and the trial of the suit takes place before one of the Judges 

_, doing Original Side work. (The City Civil Court deals with suits up to Rs. 5,000). 

*.. The second section of the High Court deals with the Original Side criminal work, 
which consists of the Sessions cases committed for trial in the High Court after a 
preliminary enquiry by one of the Presidency Magistrates. The third section. 

"attends to the Appellate Sidt criminal work which includes the hearing of Referred: 
Trials (i.e., cases in which Sessions Judges in the mofussal have passed sentences 
of death, which have to be confirmed by a Bench of two Judges in the High Court) 
and the hearing of criminal appeals from the judgments of Sessions Judges and 
magistrates. Since 1943 there have glso been appealg from the decisions at- the 
High Court Sessions. The fourth section of the High Court is by far the largest and 
deals with the civil appellate work which includes Original Side Appeals from the 
decisions of the Judges sitting on the Original Side of the High Court, City Civil: 
Court Appeals, First Appeals from judgments in suits for over Rs. 5,000 tried by 
District Judges and Subordinate Judges in the mofussal, Secopd Appeals from the- 
judgments given by Digtrict Judges and Subordinate Judges 1n appeals héard' by 
them from the decisions in suits heard mostly by District Munsiffs, Letters Patcr ose 
Appeals, which are possible in certain cases from the decisions of a judge of the 
High Court sitting alone, and Givil Revision Petitions which can be*filed by parties 
against certain decisions given by mofussalejudges in cases where no appeal lies. 
(My description of these various, classes of cases is given in general terms and is’not™ 

a 


intended to be either comprehensive er quite extict). a> 


+ 7 "à 

The first point to be: emphasised in connectton with the atlminfstration of the, 
High Court—and, indeed, in tonnection with the administration of justice through- 
out the province—is that the Chief Justice is the head of the judiciary and.res- >» 
ponsible to no one txcept Hjs MageSty the King-Emperor, though,.ef course, his 
powers, duties and responsibilities are defined'and limited by law. It's the Chief 
Justice who decidés which Judges shall sit together and deal with she warioys classes — . ° 
of cases. Judges are.after all human and certain Judges work well together and M 
i A à iai tiM LLL LLL NL TT TC ETA ea 
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form a balanced Bench for, say, First Appeals or Referred Trials. For the last 
five years two Judges—one a European member of the I. C. S. and the other an 
Indian lawyer—have been sitting together. They have heen a most successful: 
combination for dealing with the many legal apd practical problems which have 
arisen out of- the Madras Agriculturists Relief Act. There are some Judges who 
have specialised in criminal wotk® They are suitable for sitting on the Referred. 
Trial Bench, “Other Judges by reason of their temperament@r previous experience 
atethe Bar are suitable for dealing with the Origieal Side work which involves 
the hearing of evidence and controlling the examination of witnesses. Thus it is 
clear that the smooth and efficient disposal of the judicial work of the Hifh Court 
depends to a large extent on the wisdom.of the Chief Justice in choosing the Judges 
most suitable {ôr each class of work. Incidentally, it is the Chief Justice who advises 
His Excellengy the Governor-with-regard*to-the men to be recommended from the 
services or the legal profession to His Majesty for appointmertt as High Court Judges. 
A good lawyeg will not necessarily be a good Judgesand. itis not always the most 
senior District Judge whe iste môst suitable for appointment to the High. Court. 
In this respect also the Ghief Jastice must be a good Judge of character and ability. 


e È e 

. However, the Chief Justice cannot personally attend to all the details of the 
High Court work or even decide all the important cases. Therefore while the 
Chief Justice is ulfimatgly responsible for.the general policy adopted in the adminis- 
tration,of justice, he acts in consultation ewith the other Judges and delegates some 
* of lys functions not only to tem but also to the Officers of the High Court. «For 
example, in coanection with allotment of the cases to the Judges, while the Chief 
Justice settles every week what is called:the weekly ‘sittings list, which sets out the 
class of wdrk which each Judge will attend to during the following week; it is left to ` 
the Deputy Registrar under the directions of the Registrar to decide which parti- . 
cular cases will be posted each day before each Bench. "E 


E e l e . 

dn the same way the administrative work has to be delegated by the Chief 

justice to various Judges, though the Chief Justice deals with all important matters 
himself. One of the senior Judges, usually a member ðf the I.C.S., deals withthe’ 

posting, transfe? and'promotion of District Munsiffs *and Subordinate Judges, 

but no orders with régard to Subordinate Judges and no recommenda- 

tions to Government with regard to District Judges are made without. the 

specific approval of the Chief Justice. Indeed the selection of District Munsiffs 

for promotion'as Subordinate Judges and of Subordinate Judges for promotion 

as District Judges is made only aftér the Chief Justice has consulted all the Judges 

at a Judges’ meeting. One of the Judges acts as the Chief Justice’s Chancellor 

of the Exchequer and is in charge of finance which involves the distribution of 

the money allotted by Government for expenditure on the administration of justice. 

It if patt of his work to'see ghat the staff of the mufassal Courts, particularly the 
""m-eerlishmert for serving processes and making certified copies, is neither excessive 
nor insufficient. This Judge also sanctions proposals by Disttict Judges for spending 

money on item? of expenditure, such as advertisements in newspapers, which Dis- 

trict Judges are not empowered by Government to incus. Another Judge considers 
proposals for the esjablishment of additional Courts to disposé of arrears of work 

which accumulate from time, to titme in some Courts. Then there is a Judgé who 

* supervises the. york of the OfficialgReceivers who: deal with the property ` of insol- 

vegts in.the mofuss&l. Other judges are in charge of such subjects as the inspection 

of the Subordinate Counts and the District Munsiffs’ Courts by the District Judges, 

.* the amendment of the rules which govern Court, procedure aed the conditions of 
« Seryice of the Officer’ and staff of the mofussal-Courts,.-alleged pxbfessional misconduct ` 
by Advacates and Pleaders, the appeals filed by clerks who haveebeen- punished or 
* e overlooked fo promotion by ‘District Judges and so forth. All these subjects are 
dealt wh by means ef files which are circulated to the Judges by the Registrar 
. in the same way as a Seoretary jo Government circulates files to an Adviser or a 
Minister” Certain files, for example those dealing with professional misconduct, 
E a2 * j » . . 
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are circulated to two ôï even three Judges, of whom the Chief Justice himself may 
be one. Normally the decision of the individual Judge or committee of Judges 
dealingewith the file g@es out as the decision of the High Court but the Chief Justice 
himself sees all the important fileseand it is one'of the duties ofithe Registrar to see 
that no general principle is laid down and no important question of policy decided 
without the Chief Justice's approval being obtafned. i LU 


- e Further the twenty-five "Bistricts in.the Province are distributtd among ghe 
Judges for supervising the judicial work in those districts. The periodicak returns 
showing*the civil and crimina] work disposéd of in a district, which are submitted 
by. the District Judges and the District Magistrates to the High Court, are placed 
before the Judges in charge of the districf concerned. Thus it is pôssible- for the 
Judge in charge of a district to watch whether cases aré being disposed of promptly 
or whether arrears are accumulating which call for the appointment of more Judges 
or Magistrates in that -distrigt. -The Judge in charge of a district reads all the 
judgments in Sessions cases from tlfit district. Æl Second Appealstand Civil 
Revision Petitions from a district are placed before the judge in charge of that 
district for admission, that is*to say, for decision whether they should bt dismissed 
forthwith or whether notice should be sent to the other side arid the matter-heard 
on its merits. This enables the Judges to watch the quality of the judicial work 


. of the District Judges, Subordinate Judges and District MunsMfs in the districts 


in their charge. This is important whea the Judges meet—akout once a year— 
to decide which Subordinate Judges and District Munsiffs are fit for proniofion. - 
Obviously all the Judges cannot watch the work of all the 26 District Judges, 37 
Subordinate Judges and 141°District Munsiffs in the Presidency. It is by this 
distribution of the districts among the Judges for supervision that the very necessary * 
detailed scrutiny of the work of the mofussal courts by the High Court is achieved. | 


The Chief Justice and the Judges cannot do their judicial and administrative 
work without the assistance of a large staff, divided into appropriate departments, 
to prepare the papers for them so that the judicial and administrative decisions 
of the High Court can be arrived at and issued promptly. The staff of the High 
Court consists of seven Gazetted officers, over -300 ministerial officers and clerks 
and more than 200 peons anti menials. s 


The Registrar is the chief Gazetted Officer and the other officers, except the 
Master and Ọfficial Referee, who have special judicial functions, are his assistants 
and act in his name. ` It is the Registrar’s duty to supervise all the departments 
of the High Court and see-that the administrative machine ¢s working properly. 
He is the officer who receives directions from the Chief Justice and the Judges 
and it is his duty to see that those directions are carried out. In Army language 
he is the High Court's Adjutant angl he occupies in the High Court pffice the position 
which the Chief Secresary occupies in the Secretariat. When I went to the High 
Court, one of the Judges told me that the Registrar was the ears, eyfs and mouth «mee =- 
of the High Court. He has to listen to anyone with a grievance oma suggestion, 
look into all the details of thé High Qourt work and speak as the Voice of the High 
Court in communicating vith Government and the mofussal Courts. I might add | 
that he is also the nose of the High Court: He must smell eut any malpractices, 
grievances, dissatisfaction or inefficiency in the High Kourt itself or in the mofussal. 
From this it will be seen that the Registrar really has what are commonly called 


multifarious duties. * - : e 


. E. . ; 

There are however certain defjnite duties assigned to the Registrar.. Perhaps 9. 
the most importants—and certainly one of the most responsible—of-hig duties is the , 
control of the High Court funds. . First of all there is the money allotted in ' the ; 
Government Budget to the High "Court for expenditure on tht administration of .° 
justice in the High Court and &n the mofussal Courts. Proposals. ares made, to 
Government for the allotment of money for various puxposes, Such as the purchase 
of books, the repair of furniture, the payment of menial$ and. other items of office 
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expenditure. When the Budget has been settled by Government, the money on . 


these various items has to be distributed to the various Courts according to their 
needs. Usually the money provided is not as much as is askÉd for and som? Courts 


have to be told to postpone for ahother year their proposals, say, for enlarging the . 


room occupied by the local Bar Association. The Registrar has to go into all these 
questions and with regard to the money appropriated to the High Court for its own 
use, the Registrar has to see that it is-wisely spent, and that the Budget estimate 
is hot exceeded. This is a matter for which the Régistrar as head of the officé is 
primarily responsible and in this respect he-does not take orders from thg Judges, 
though the Budget estimate sent to Government and the distribution of the Budget 
allotments toe the High Court and the mofussal Courts is sanctioned by the Judge 


in charge of “finance. ° iat 
bi . 


j | Apart from the public money allotted by Governmeht for expenditure on 
the adminjstration of justice, there are large funds im the hands of the Registrar 
which are not public menies, but belong to litigants. and private parties. Over 


these funds the Government has no control and thgy are held by.the Imperial. 


Bank.in the name of the Registrar. They ameunt to about fourteen lakhs in cash 
and thirty-three lakhs in securities. They are kept in three accounts, the Civil 
Courts deposits Oxjginal Side, the Civil Courts deposits Appellate Side and the Suitors’ 
Fund account. . The fist two largely consist of money deposited in the High Court 
to satisfy decrees which have been passed’ or are expected to be passed and of cash 
andesecurities deposited by parties who have appealed to the Privy Councile as 
security for the*costs in the appeal to the Privy Council. Money is constantly 
being paid in and out of these accounts, All this is supervised personally by the 
Registrar, Who is the only person who can operate.on these accounts. The third 
account, the Suitors’ Fund account, consists of money whose ownership is -not in 
dispute, but’ which cannot be paid out because the beneficiaries are minors or for 
some other similar reason? As far as possible the money in this account is invested. 
Judicial orders are passed by fhe Judges with regard to the payment into, the 
payment out of and the investment of money in these accounts and it is the duty 
of the Registrar,to see that the orders of the Court are correctly carried out. He 
is the only officer who can sign cheques and he persoually initials the ledgers and 
day books prepared by the clerks in the Account Department for all transactions 
on these accounts. l i 
Br ts ; : e e e : ; 
"Another important branch of the Registrar's work may be described as the 
work .of Secretary to the Judicial Department. In the same, way as Secretaries 
to Government issue the orders of Government and carry on ‘correspondence on 
behalf of Government the Registrar issues the oxders of the High Court and corres- 
ponds with Government, the mofussal courts, efc., on behalf of the High ‘Court. 
This secretarial work is done By what is called. the Administrative Department of 
the High Court, which works. directly under the Registrar, who is assisted in the 
issue of routifle letters, such as reminders by the Asgistant Registrar, The Secre- 
tariat method of files maintained on the Tottenham system with personal registers, 


: periodicab registers and so forth is followed in. the High Court. . Almost all the 


files which go to the Judges are seen py the Registrarewho may merely initial them, 
make a note on them ‘or sencéthem.back for re-writing on different lines. Among 
the 4mportant S&bjegts on which files are circulated to the Judges are the posting 
of Jadicial Officers, the amendment of gules, professionaf misconduct, Bills circulated 


< for the opinion of the: Hón'ble Judges by the Legislative Department, the district 
administration, reporjs and budget proposals. a .— k -> ` 


o * 


Talking tq, people, passing the accounts, end minuting on files take up the 


` greater patt of the Registrar's day. Such time asiis left is spent in attending to the 
ordinary foutine wowk Which arises in a large office. Weekly reports are submitted- 


to*the RégiStrar on the out-turn ef the clerks engaged on preparing cases for the 
Govegnment Press who print the records tn all important cases heard by the High 
^ -b ó e : 
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Court. 'The quality of the translation work of the acting Translators has to be 
examined and the unsatisfactory men weeded out. The Registrar is in control 
of the Establishment, nd grants leave to the clerks and transfers them from one , 
department to another. He makes the promotions except in the higher categories 
and: with regard to those he makes recommendations to the Chief Justice. He also 
takes disciplinary action, if necessary, against the'clerks, The High Court clerks 

* are recruited by the Registrar and not by the Public Service Commission. In 
connection with the Court work the Registrar obtains the orders of the Chief Justice 
with regard to the sittings list and the posting of important cases. He aħots the 
briefs to the Advocates in the Referred Trial panel who defend persons who do not 
engage a lawyer to appear for them when their cases come up for configmation of the 
sentence of death passed on them by the mofussal Sessions Judges. *He sanctions 
the fees payable to these Advocates. He is responsible for keeping theebooks in the 
High Court Library up to date. In connection with the enrolment of Advocates, 
he has to see that the candid4tes are qualified and that they sign the roll of*Advo- 

e cates in the Chief Justice’s Court. The Registrar is ao Monorary Secretary of the 
Law Reporting Council whigh supervises the publication *of the Madras Series of 
the Indian Law Reports. e : - œ Él s 

* . *, The. chief assistant of the. Registrar is the Deputy Registrar. His work is 
largely of a judicial character and he does much of the wark which the Registrar 
did before the High Court grew as large &s it is to-day with sixteen Judges., He is 
coneerned only with the Appellate Side. When appedl petitions are presented which e 
are defective in some respect—for example, the names of the parties are not correct 
or the court-fee paid is insufficient —the Appeal Examiners note on the petitions 
what the defects are and the Deputy Registrar looks into the papers antl signs the 
endorsements returning the petitions. If the appeal petitions are in order the 


7° Deputy Registrar. admits them and directs the issue of notice to'the respondents, 


« 
s. except that in Second Appeals and Civil’Revision Petitions the papers are cigculated 
to the Judge in charge of the district concerned and the Judge decides whether to 

e admit these cases forthwith or whether to have thêm posted in Court for hearing 
the’ Advocate for the appellant or revision petitioner on the question whether the 
cases should be admitted or dismissed without the issue of notice to"the respondents. 
Abou 2,000 Second Appeals and nearly as many Civil Revision Petitions are filed 
every year and a considerable amount of judicial time is saved by having them 
dealt with by the Judges im the first instance as these gases can only succeed if the 
lower Courts have gone wrong on a point of law or have acted without jurisdiction. 
The Deputy Registrar also holds Court two or three times a Week and deals with 
miscellaneous petitions for further time to point out portions of the record which 
parties wish to-have printed, for.further time to pay bills for printing charges, for 
appointment of guardians vad litem of minors; for the additiop of he names of the 
legal representatives of deceased appellants and so forth. These are routine" judicial 


matters on which it is unnecessary that the Judges should spend tlfeir time. If ~e» 


any matter is contested the Deputy Registrar has it posted before the appropriate 
Judge in Court. The Deputy*Registrgr is also in direct control of the Bench ‘Clerks 
Department. After the Jfdges have prohounced judgment in Gourt,a formal 
judgment and a decree setting out the Court's decision are drawn up in the Bench 
Clerks Department. These are scrütinized by the JDeputy Registrar and signed 
by him. The Deputy Registrar arfanges the daily lists of cases to be heard by,the* 
Judges under the supervision*of the Registrar in accordance with the weekly sitfings 
list On the administrative side the Deputy Registrar Mas statements submitted 
to him so that he can see that these“are no delays in the Bench Clerks Department $. 
in the preparation of decrees and in the Netice Section in thé issüe*of notices to 
respondents in appeals. He also helps the Registrar in supervising the Accounts 
Section,—for example "by checking up the items included in the contirfgent_ bills* ° 
put up.to the Registrar for signature and by having the vouchers canceled. By 
reason of his close contact with the Appeal Examiners'Sectiom, the Béath Clerks 
Department, the Notice Section and the Posting Section he is able to give good 
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advice to the Registrar about the fitness of the clerks in those sections for promotion , 


and so forth. He makes the appointments of peons and other menial servants 
and they are'under his disciplinary control. E * 


The only other Gazetted Officer on the Appellate Side is the Assistant Registrar, 
who is usually a junior officer.» lriefly, his work is to help the Registrar and the 
Deputy Registrar in the less important judicial and administrative matters on the 
Appellate Side. He submits routine papers, such ås mofussal Sessions judgments 
and judgments for reporting, to the Judges for their perusal and remarks. He passes 
the draft orders in simple cases, e.g., the addition pf legal representatives and the 
appointmerfte of guardians. He signs the decrees and. formal judgments in cases 
where the appeals are dismissed. He Also holds Court two or three times a week 
and deals with.simple miscellaneous petitions for short extensions of time, for pointing 
out portions of the record to be printed or for paying printing bills. One of his 


- most importent dutiesi is dealing with the correspondepce received inthe High Court. 


The '* tappal Clerk," as he is ealled, sits in bis room opening the letters and sefiding 
them to the. proper. departments. "He also checks the accounts of the remittances 
to the bank before they áre taken to the Registrar fer signature. He.attends to 
routine correspondence'such as the issue of reminders and calling for further infor- 
mation before files are submitted tothe Registrar. The quarterly returns from the 
districts showing *the criminal and civil cases instituted, disposed of and pending 
and the notes of the District Judges’ inspections of the Courts in their districts are 
put up'by him to the Judges concerned unless, of course there is some special feature 
in the returns oy the inspection notes which calls for the Registrar’s personal atten- 
tion. He is also in charge of the cone and sees «o the issue of it to the various 
departments. 


The other four ‘Gazetted Officers of the High Court work on the Original Side. 
Of these the Master, who ranks next to the Registrar, and the Official Referee do 
only judicial work. "The* Master is the Deputy of the Original Side Judges and does 
much of the preliminary and-youtine judicial work that would- otherwise occupy 


give some examples. He passes the decrees in cases where the defendant has “not 
obtained. leave to defend. , He settles the issues in contested cases. He disposes of 


. contested applications for execution and for the payment out of moriey deposited in 


Court in satisfaction of decrees. . He passes orders on applications for leave to sue 
as a pauper, and is the Taxing Officer of the Court. *On the Insolvency Side he 
passes adjudication orders in petitions presented by the-debtors themselves, passes 
protection orders, "issues "warrants against defaulting ‘insolvents on applications 
made by the Official Assignee and deals with applications by'creditors for unclaimed 
dividends. ‘The Master has the power to refer to the. Judge concerned any matter 
which ke considers x proper. that the Judge should decide. Any party affected 
by an order of the Master cari have the matter referred to fhe Judge. 


The Offcial Referee is a, Commissioner of the Court... When a decree has been 
passed by a Judge sitting*on the Original Side in a suit for partition or for accounts, 
which requires to be worked out in dethil before- the di$pute between the parties is 


finally settled, the matter; is referred to the Official Referee, who after taking 


, evidence makes a report do the Court. The Judge then passes final orders 
"jn the matter. * «The Official Referee does not give judicial decisions on legal questions 
bué goes into the fatts after the Judge has decided the tights of the parties in general 
in order to save the Judges from spending a lot of time over petty details. The 


© Official Referee’ also holds gales of property if exccutjon of Bees passed on the 


* 


Original "Side of the High Court. . 


e Thesothef two Officers of she High inert are iie First and Second Assistant : 


Registras. They are in charge of the Original SMe of the Court and do no Appellate 
Side works The senior of the two, the First Assistant Registrar, is also the clerk 
of the Crown, which means.that he is in.charge of the Original Side criminal work 
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much of the Judges’ time. -It is not possible to enumesate all his duties, but I wills l 
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and the trial of Sessions cases in the High Court. Every year he prepares the Jury 


` list on receipt of a report from the Sheriff. He issues to the Sheriff the precept 


signed ly the Chief Justice to summon the requisite number of jurors for the next 
Sessions. He sits in Court during the trial of Sessions cases, reads out the charges 
to the accused and records their pleas. The First and. Second Assistant Registrars 
divide the civil work on the Original Side betweeff them. The First Assistant Regis- 


. trar settles the daily cause ljst, attends to account matters and is in control of the 


Original Side Establishment. ‘On the judicial side he passes orders on uncontested 
Execution Petitions, settles sale proclamations, has charge of the taxation work 
and undertakes the public examination of insolvents. The Second Assistant Regis- 
trar is in charge of the Original Side record room, signs decrees, sale proclamations, 


- and so forth and on the judicial side he has the respqnsible work df passing the 


accounts of guardians, receivers, trustees* and Official Liquidators and of testing 
security offered to the Court. 


Now that I have dealt with the w8rk which the Jutiges do and the duties which 


* are assigned to the Officers of the Court, I will explain how the High Coyrt office is 


organised. On the Original'Side here is the office of the Clerk of the Crown, 
which attends to the preparation and publication of the jury list and to other work 
in connection with the trial of Sessions cases in the High Court., Attached to the 
Original Side there is also the Interpreters’ office. This » in charge of a Chief 
Interpreter who is responsiblé for séeing tltat the Interpreters are sent to the.Courts 
whege they are required. The Chief Interpreter knows both Tamil and Telagu, 
as do the two junior Interpreters. ‘There is a Gujarathi Interpreter for use in cases 
filed by Marwaris on their accounts which are kept in Gujarathi. There is also a 
Hindustani Interpreter. All the Interpreters are appointed as Commissioners for 
_ Oaths by the Chief Justice and when they are not in Court they spend much of the 


s. day explaining affidavits to parties and getting them to swear to them. Almost 
+. every petition filed in the High Court ‘is supported by &n affidavit in which the 


e 


facts as alleged by the petitioner are set out The other side usually files a counter- 
affidavit, to which the petitioner often files a reply affidavit. "Therefore it is 
greatly to the convenience cf the litigants to have iy the High Court office persons 
before whom affidavits can besworn. The Interpreters do this work. The Master 
andthe Official Referee have attached to them clerks who attend to their Court 
work and these form part of the Original Side office. 


+ . . à 

Apart from these small excrescences, the Original Side office consists of two 
parts, the Original Side proper and the Insolvency Office. Tħe latter is naturally 
the smaller and is in charge of a- Manager. „As the name implies, this office deals 
with all the work arising out of insolvency petitions filed by bankrupts or their 
creditors. Its work is comparatively simple and consists of keeping eegisters showing 
what has happened ine the insolvency petitions and of taking proper care of the 
records in insolvency petitions. It has its own separate record room. * 
The Original Side office*proper js in charge of a Manager. * Here again the 
main work is keeping registers which show*clearly and accurately the ,various pro- 
ceedings taken on the Original Side. ‘The Court work is in the hands of two Original 
Side Bench Clerks who are recruited direct from fhe Baz, Thepreparation of decrees 


and orders is attended to by the Ofiginal Side Decree Clerk who renks as a Bench" 


Clerk, The custody and preservation of records are the responsibility of the Original 


vx 


Side Record-keeper. Plaints, written statefnents, issue$ judgments and decrees , 


are kept permanertly, but thereat a number of other papers whjch after some 
years have no real Value and these have to be destroyed. To simplify the destruc- 
tion work it is @ecessary to maintain an index of the papers in each catSe. This 


a” 


index is opened as soon as the case is filed and each paper added to the record ' 


is numbered and indexed as it isadded. When the case* is ever the p@perg” are 


divided intothree parts, according to the length ef time for which ‘the * have tobe * 


preserved, Then in the course of time they are destroyed, - : 
e . s $e. 
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The Appellate Side is divided into a number of departments and sections Whose 


work has to be co-ordinated by skilful supervision on the part of the heads of sections 
and thé Officers in charge of them. The main division of the Appellate Side is 
between the Administrative Department and the Judicial Department. Each of 
these is in charge of a Sub-Assistant Registrar, the highest non-gazetted post in.the 
High Court Service. To put it & briefly as possible, the Judicial Department is 
concerned with the daily work of the Appellate Side Judges sitting in the High Court 
while the Administrative Department is concerned wtth the administration of justice 
in genéral, both in the High Coutt and in the mofussal. -> 


The Administrative Department consists of four sections—the Accoúnts, Cortes- 
pondence, Sfatisfics and Budget Sectidns. - They are each in charge -of a Head 
Clerk, though the head of the Accounts Section is called the Head Accountant. 
The Accounts Section deals with the monetary transactions -of the High Court, 
including the payment of salaries. Until recently only the Suitors’ Fund Account 
was audited by-the Examjnea ef Local Fund Accounts, but now. the other important 


+ 
"à 


accounts are audited by the Accountant-General and the minor accounts are exa- e 


mined evety summer vacation by one-of the Vacatiore Officers. 


The work of the other. three sections is broadly described by their designations, 
but. in actual praetice it is not possible to keep the sections in watertight compart- 
ments, They form the'Secretariat of the High Court. The Correspondence Section 
includés amongst its subjects,¢he posting and promotion of „Judicial Officers, the 
améndment of rules, and most correspondence.ofa general nature with Government 
and the lower Courts. To this section is also attached the High Court Librarian. 
e Incidentally, there are two clerks employed in the High Court Library solely on the 

work of keeping the copies of the Acts of the Central.and Provincial Legislatures 
up to date. -.As the amendments of. the Acts are received itis the duty of these 
clerks to. carry out the cogrections in the capies of the Acts.kept in the Library and 
the Courts and note the, numbers of the amending Acts in the margin.. .It is only 
by this means that the Judges ere able to see at a glance not only how the statute 
law stands at present, but how it stood on any.date in the past. The Librarian is ° 
of course .resposmsible also. for Seeing the new editions of important law books are 
purchased. as soon as theyeare published. . . SS ut ote a bone Y 


dno m me. OX LÀ 
The Statistics Section deals mainly with the returns submitted quarterly and 
annually by the mofussa ]ciVil and criminal Courts with regard.to the number of 
cases instituted, disppsed of and pending. From these figures it can be seen ` whether 
any.Court is falling into arrears and needs relief and whether any. officer is not doing 
a proper amount of work. Annual reports on the administration of civil and, criminal 
justice are submitted to the Government and these are prepared in this section. 
It also deals with the enrolment of Advocates 4nd allegations of professional mis- 
' conduct by Advocates and mofussal pleaders. .One clerk iff the section attends to 
the distribution of stationery among the departments of the,High Court and sends 
the consolidated» indent for stationery required by tke lower. Courts to the Super- 
intendent of Stationery. All these subjects involve a certain amount of corres- 
pondence bat the letters are drafted by the section itself and not by the Correspon- 
dence.Section. At the end of every year this section also prepares the index of the 
effles disposed ofeduing the yéar. dn.consequepce it attends. to matters connected 
with the Admitiistrative Record Room of the High Court, in which are kept the 
disposed of files. These files are arranged and docketted in accordance with the 
^. Tottenham system asd marked for permanent retention or for destruction after one; 
five or. fifteerr syearse gts >. DOR I us : P wx 


— °° The*Budggt section deals with the finances of the Judicial Department. In 
' "addition jo the preparation of the budget estimates and the control of the expenditure 
of the l&wer Courts, this section deals with proposals for establishing additional 
* Courts afid’with. the expertditureeof money by the High Court, It also attends to 
the letting of the Law Chambers in the High Court Buildings to Advocates. ` 
m . n 


: e e 
s e 
e 
* € 


- 


| | / 
Ii]. . «9 THE MADRAS LAW JOURNAL, - 2$ 


- . Attached'to the Administrative Department and under the general super- 
vision pf the Sub-Assistant Registrar of that Department is the Current Section, 
,Which does the typing and despatch work of the whole High Court, though some 
typists are attached to the Original Side for the sake of convenience. ‘This section 
makes the fair copies of the letjers sent out by tae High Court and of the judgments 
and decrees pronoumced by the Judges. It then seesto their signature by the ` 
‘proper officer and to their despatch. In the case of appellate judgmehts and orders 
this section has to obtain from what is calledethe Vernacular Record Room the 
original records which have been sent.up to the High Court by the lower Courts 
‘and return them to the proper Courts. The Current Section, of course, receives 
these bundles of records already tied up 5nd is merely responsible for seeing that 
they are despatched along with the orders of the High Court in appegl. ' 


- The best way-to describe the work of the Judicial Department is to explain what 
happens to the papers in a case fromethe time the Advocate presents the appeal in 
the High Court until the'case is finally disposed of» Aftergin Advocate has received - 
instructions from a-party who is dissatisfied. with a decision of a lower. Court, he 
prepares an appeal memorandum setting out the grounds for appealing. He then 
presents the appeal memorandum with court-fee stamps of the proper value affixed 
at the Appeal Examiners’ Section in the High Court. With the appeal memorandum 
he has to file as many copies of it as thereare respondents in the appeal, copies of the 
judgment and decree of the lower Court, a form setting out the names and dddresses e 
of the respondents who have to receive notice-of the appeal and a, receipt from the 
.Head Accountant of'the High Court to show that he has paid a sum, which varies 
according to the class of case, for having the essential papers printed» ‘The form 
giving particulars of the respondents has to have court-fee stamps affixed to it-to 
meet the process fees prescribed for serving notice of the appeal on the other side. 
The Appeal Examiners receive these papers, number the bundle with automatic 
numbering stamp and enter the particulars of the papers received in a register 
against the number with which the bundlé wassstamped on receipt. The next 
step is to examine the papers carefully to see whether they are in order—whether, 
for example, the court-f&e payable has been correctly calculated if accordance with 
the Court-Fees Act, whethér all the papers which slfould accompany the appeal 
memorandum have.been filed, whether the. particulars of the respondents are 
sufficiently clear for notiges to be served. on -them and so forth. This examination 
work is very important and is done by Appeal Examiners who are almost invariably 
` graduates inlaw. Ifthere are any defects or omissions in the papers filed, the Appeal 
"Examiners note these on the appeal memorandum and the Deputy - Registrar 
returns all the papers to the Advocate concerned for re-presentation-within a certain ~ 
number of days.” When the Appeal Examiners are satisfied that everything is in 
order, the case is formally taken on file and given asnumber.’ The paperg are then 
sent to the filing section, where there are separate clerks for attending to each class 
of cases, Every day*a list of appeals filed is put up on the noticg-board. The 
filing ‘clerks enter particulars .of these cases in a register which "eventually shows 
the whole history of.the case including the«esult and the Judges who disposed of it. 


` The next stage is the adfnission of the appeal. For this purpose the papers 
are sent to the Deputy Registrar who either admits thé appeal or has it posted befote 
Court or if it is a Second Appeal or Civil Revision Petition eirculates the -papers . 
for orders to the Judge in charge of the-district concerned. After the admission 
of the appeal, the papers are sent to,the Notice Section for the issue of notices-to the e, 
respondents. ‘The -filing cherks flso call fop the original reeords *tqm*the lower , 
Courts, Itisthg duty of the filing clerks to watch whether these records arg received. 
On receipt the records go to the Vernacular Record Room whefe they are checked .° 
to see if they are complete according to the index of papers.in the case. Wherefore 
the filing clerks go daily to the Vernacular Record Room to sée, what sgqords# have 
been received the previous day. If recqrds have not been received wxhin three 
weeks after they have been called for, à reminder goes to the lower Court, . - If they 
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are still not received after/a further two weeks, a second reminder: i is. issued. Af 
after a further two weeks the.records have not ar rrived a denfi-officialletter*s. sent 
to the Judge presiding over the lower Court calling his personal. attention to’ the 
delay. ‘These reminders are issued by the filing clerks. 


Meantime the notice clerks are attending to tht service of notices on | the res- 
pondents. These notices are sent to the ‘mofussal Courts for service through thgir 
process-servers. If however the respondents live in the City of Madras the notices 
are sent to the Sheriff of Madras for service through his bailiffs. If a respondent 
cannot be found the notice is returned to the High Court unserved and every day 
a list of unserygd notices is put up on. the High Court notice-board with the reasgn 
for non-servict of the notice. The-Advocaté for the appellant then_has to file'a 
fresh notice avith a further process fee within 15 days. The dates on which the 
respondents gre served are noted in the filing clerk’s register and when all the res- 
pondent] in a case have Degn Served it is said to be" * ready in notice.’ 


' The next stage is the préparation of the record for the- Court. In most cases 
the record ts printed, but in recent years there have betn 16 Judges working and the 
Government Press has not been able tö print the cases as quickly as 16 Judges 
dispose of them. ‘Therefore in small cases the parties are encouraged to Supply 


the Court with typtd copies of the record, but that is not the normal procedure. 


Moreover, to save paper, printing in what is called Privy Council form has been 
given ùp in the big cases. Fornferly in cases where the value of the subject-matter in 
dispüte was over, Rs. 10,000 printing was always done in Privy Council form in case 
there was an appeal to His Majesty in Council. Thisinvolved very careful printing 


"work and galley proofs and form proofs were sent to the High Court for proof reading 
in the Privy Council Section ‘of the Translation and Printing Department... More- 


over 55 extra copies were printed for use by the Privy Council. It was found that 


‘quite a number of these cases never went t@ the Privy Council and for the-duration 
-of the war no cases are being printed im Privy Council form until an appeal to the . 
‘Privy Council is actually filede Such careful printing in Privy Council form is 
of course necessary because the original records are not sent to London. In-the 


High Court the*original records are available for k in case there is any 


Not the entire record ‘is printed. In most cases the parties only want some of 
the oral evidence and a selection of the documents filed*in the lower Court to be 


printed for the use of the. Judges in the High Gourt. The judgment of the lower: 


Court is filed with? the memorandum of appeal. It is compulsory to print the 


plaint and written statement filed in the lower Court so that the Judges can know 


what the pleadings of the parties were. When the records have been received 
from the lower Gourtsthe Advocates appearing for the parties are called upon’ to 
point out the > portions of the récord which they want transldted and printed. For 
this purpose*the records are sent to the Translation and Printing Department. 
When the portions required have been pointed out, the .billing clerks estimate as 
accurately as possible whZt the.cost of translating and printing them will-‘amount to. 
If this exceeds the deposit paid by the appellant in the” first instance at the time 
of filing the appeal, he is required to pay the furtlter sum due. ‘The respondent 
has-of course to point*out amy portion of the record on which he rélies and which 
the appellant has not asked to be printed and "he is given a bill for printing that 
portion. The bills Lees to be paid yithin 25 days; though the | parties can for 
good reasons get an qxtellsion of time to pay the bills by filing petitions before the 


** Deputy Registrar- but this costs them certain fees?” The parties are'entitled to one 


free. copy of *he portions which they ask to be pristted, but they,tiave to pay: ‘for 
extra coptes ang fos copies of the portions pointed out by the other side. > ~ 


Whea the portions to be printed have been peinted out those parts of the second 


which aré ip English are sent to the Press Copyists" Section for typed copies to be 


made. ese copies are*sent.to the’Press and not the original documents, which 
after opine are sent hack to the Vernacular Récord Room. ThesPress Copyists? 
L4 e uil 
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Section is part of-the Translation and. Printing Department and is in charge of a 
Superintendent. : The 8Press' Copyists providé their own typewriters and are paid 
on a piece work basis. Itis remarkable how mugh they can type in a day.” Their 


‘copies are compared by Readers and ‘Examiners who are’ usually junior clerks. 


Those portions of the record which are not in English are sent to the Translators 


for translation into English., At the present time nearly forty, Translators in ‘Tamil, 
‘Telugu, Malayalam and Kansrese are employed in the High Court. There are 


two Superintendents of Translators to distribute the work and check the translations. 


When the copies have been made by the Press Copyists and the*translatións 


“by the Translators, these are sent. tò the Press Clerks. It is their dupy to seé that ` 


all the records which the parties require to be translatefl and printed are included 


in the bundle which they then arrange and index and send to the Government 


Press. ` In actual. practice the process of preparing the papeis for the press is not'só 


. simple. Advocates frequently fail to point out the peyéions they want piinted and 


fail to pay the printing.bills in time. Parties die and legal representatives have 
to be.added and they in their*turn have to be given an opportunity of having the 


record printed, 


"'* When however, the record has been completely printed and ab the parties to the 


case have been served with notices, the case is.ready. A list of ready cases is put 


‘up on the notice-board daily and parties then purchase the printed papers. * When 


first"appeals have been on the ready board for 14 days and other cases for 7 dys, 
they. are added to.,.what is: called the rough list. From the cases in the rough list 
the fair list of cases to be heard the following day is selected by the Deputy, Registrar. 
The rough lists and the daily cause lists are maintained by the Chief Posting Clerk: 


=z As soon as cases are put into. the ready list, the Vernacular Record Keeper 


* checks the original records to see that they are complete 4nd in order. When the 
daily cause-list is made up the Vernacula? Record Keeper has to send the redords 
.eto. the Bench Clerks Department'so that they can be taken to the Court for reference 


by'the Advocates and Jugges if necessary. - The cases taken from the rough list 

are usually the oldest cases of their class, though some cases are taken up out of turn 

because it is necessary’ to expedite the hearing of them. The cases for hearing the 

next day are selected only in the afternoon when the Deputy Registrar has seen how 

far thé Judges have. proceeded with the: cases already» posted before them. -It is 

therefore essential that the Vernacular Record Keeper should have the original 

records ready to send to the Courts without delay. ‘The daily c@use lists are printed 

every afternoon bysa section of the Government Press working in the High Court - 
Buildings, and these lists are distributed by contractors the same evening to the 

Advocates—about 400 of them—*who subscribe for them. e By ethis means, the 
Advocates know which ef their cases M^ us taken up the following day. | 


| At the actual hearing of the cases in Court, the Bench Clerks have custody of 
the papers—the printed paper? and thg original records. ‘Phey arrange to have the 
law reports ready for the Judges’ reference. * They are responsible for the law books 
kept-in the almirahs in the Counts allotted to them. Judgments are always pro- 
nounced in open Court—usually as sobn as the arguments on beth sides are finished, 


The judgments are taken down by fhort-hand writers, who form aesection of the’ 


High Court office and. work "under the supervision of a Manger. If a Judge 
reserves judgment a short-hand writer goes to°the Judge’s Rouse to take down the 


judgment and after ft has been tramscribed the judgment is read bý the Judge in ** . 


Court. The result ofeach casesis noted by tite Bench Clerk in the daily cawse. ° 


list. 2 * * * «¢ 
e 


.. The next stage is the preparation of the formal judgment and decree. $ This is i 


done in the Bench Clerks Department which is ip charge of a Managers Some 
Bench Clerks work in-the Courts while others attend to the work of preparing the 


decrees on the basis of the judgments. There are also clerks who are calle] drafters 
j e 
e * x : 
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‘to attend to the easier cases and do routine work.. At the time or putting up the 


formal judgment and decree to the Deputy Registrar for his signature, the Bench 


‘Clerk has to note on it whether an extra copy ef the judgment should be typed for 


the Law Reporters. This is always done in important'or unusual cases. There 
is the Government publication? the Indian Law Reports, Madras Series, which is 
in charge of the Editor assisted by three Reporters, who Work in the High Court, 
bet not under the Registrar. There are also non-efficial publications such asthe 
Madras Law Journal. Béfore ahy judgment is- reported. in any of these publi- 


cations the.permission of the Judges concerned is obtained.. 


.... When the formal judgment and flecree have been approved by the Deputy 
Registrar or Assistant Registrar, copies are made in the Current Section and sent 


to the lower Courts with the original records from the Vernacular Record Room. 


The printed papers, with.the original judgment signed by the Judges and the draft 
formal jutigment and’ degree, ere sent to the English Record Room where they are 


‘retained for future reference.» It is from the,English Record Room that the High 


‘Court Judgments are obtained for granting copies to the parties. ‘These are certified 
copies made on copy stamp papers by what is called the Stamp Copyists Department. 


The procedure which I have described applies to civil appeals. The procedure 
in criminal cases heafd on the Appellate Side of the High Court is similar but 
simpler and all:the work; except the translation and copying is done in a special 
section called the ‘criminal section. ~’ l i i e ` 


It has not been possible, even in a lecture of this length- to enter into all the 
‘details of the administration of the High Court or to explain how all the interesting 
administrative problems, such .as the co-ordination of the work of the various 
sections, are solved so that unnecessary delays may be avoided. As the present 
Chief Justice, the Hon’bk Sir Lionel Leacht; emphasised in a recent speech, “ Justice 
delayed is often Justice denied." It ig easy in an office of the size and complexity 
of the High Court for delays*to occur without any particular person being really, 


to blame, but if that watchword is always kept in mind and common sense is applied, .. 


to each problefh as it arises there is no reason why the 2dministration of Justice in 
the.High Court should not proceed smoothly and efficiently In fact, if I may be 
allowed to make what is possibly a dangerous generalisation, all problems of public 
administration can be solved without much difficulty, merely by the application 
of common sense. : That at any rate has been my experience in the High Court. 
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ON DEMAND MORTGAGE BONDS—LIMITATION 


BY. l a. 


M. VELAYUDHAN NAYAR) B.A., B.L., ALATUR.' SP 

°A recent Full Bench decision, Venkilaswami Chetty v. Ramalingam}, lays dbwn * 
that when a mortgage bond provides that the mortgage money shall be payable 
“on demand’ the money becomes payable at once and limitation starts from the , 


"date-of the bond and not from the date of demand by the mortgagee for the amount. 


«+. 5. It is submitted that the Full Bench decision is opposed to the Privy Council 

*, decision in Nilkanth Balwant Natu v4 Vidya Narasinh Bharati Swami?, where the 
point directly fell to-be decided. The action in’ the Privy Council case was for 
recovery of the mortgage amount by sale of the mortgaged properties.. The mort- 

* gages sued on were executed between the years 1840 and 1844. Under the mort- 

gages it was agreed to pay interest on the mortgage amount at tle rate of twelve 
annas per cent. per mensem, ‘and for the repayment of the debt four inam villages 
' of thé mortgagor were mortgaged and the total revenue of the four villages were 
assigned in mortgage to the mortgagee. - The- deed contained certain clauses as to 
management of the mortgaged^properties. It was found that the mortgagee or his 
successor-in-interest actually went into possession of the mortgaged properties 
and received the rents and profits therefrom. It was established, however, that 
after 1859, the mortgagee did not collect the rent of the mortgaged properties. 
The mortgagors contended that the suit was barred by limitation. It was argued 
on their, behalf that the cause of action arose in’ 1859 or 1868, when the pfaizsttiffs’ 
predecessors ceased to E in possession?of the mortgaged properties, that the Limi 
tation Act No. XIV of 1859 was then in'force and that by reason of section 1 (16) 
the suit was out of time in as much as it should have been lroüght Within the period 
of six years from the time the.cause of &ction arose. “Reliance was also placed upon 
Article 132 of the Limitation Act of 1871 which is in terms similar to’ Article 132 
of the Limitation Act of 1908. TheePrivy Covncil rejetted tHe plea of limitation 
raised by the mortgagor-defendantseaand the platntiff was given a dgcree for sale of* 
the mortgaged properties. The Privy Council observed as foMows : . = 
"Yn the first place the plaintiffs or their predecessors were not bofind by the terms of the mort- 
gage to enter into possession of the mor ged properties and to apply the rents and profits towafds the e^t 


. payment of the debt, though they *had the power todp so ; and the mere «act tifdtjhe*mortgagee , 
permitted the mortgggor to receive thé rents and profits in and from 1860 did not give rise to a cduse 





of action," ^ . b uve ... © iw 5 é E . 
ee. <3 "E ee. Fe A 
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“In the second place” their Lordships observe—and this seems to bethe ratio decidendi 
of the decision : 


a 
“ there was no specific time fixed for the repayment ofthe debt, and thtir Lordships are Sf opinion 
on the facts of this case, that the money did not become dye and the cause of action did not arise 
until demand for the payment of the mortgage debt was made by the mortgagees and it was refused 
by the mortgagor. Their Lordships’ attantion has not been drawn to any evidence of any such 
e demand and refusal prior to the institution of the suit and the filing of the writteir statement by 
the defendants. „Consequently they are of opinion that the suit isenot b&rred by limitation.” 


It fs clegr that the mortgage bonds jn the Privy Council case were on-demand bonds. 
There was no demand and refusal prior to suit and .in the. view which the Privy 
Council tool&, no question of limitation could possibly. arise. Evidently the Privy 
Council treated the suit itself as a demand for the mortgage money. ~ ` : 


This Privy Council decision seems te be directly in point. It looks as if this 
important pronouncement of the Privy Council was “not brought to the notice of 
the learned $udges of the Full Bench. |. 2: e (1 
... The decision of the Privy’ Council in. Nilkanth .Balwant-Natu-y.-.Vidya_Narasinh 
Bharati Swqmi}, is in conSonance with the law as stated by the Madras High Court 
in Swami Rao v. Official Assignee, Madras*. In the latter case- it was held that the 
words “‘ on demand” or words of similar import when they occur in a mortgage 
bond should be yinderstood as making-a demand necessary for the mortgage 
money to become payable and that time runs from the date of the demand. 
The Full Bench distinguish this case as*not being one dealing .witha plea of 

> limitation, and as one dealing merely with the effect of a plea based on Order 2, 


rule 2, Civil, Prbcedure Code. The Court was'no doubt dealing with a plea in ' 


bar of Order 2, rule 2, but as.the learned referring Judges: :Wadsworth. and 
Patanjali Sastri, JJ., observe, the point turned on whether.the principal amount 
had ‘become due’ when the prior suit for interest alone was filed and the -deci- 
‘sion is directly in point. The mortgage bond contained a covenant for payment 
of interest ‘by the 5th of evtry month' besides ptoviding that the principal and interest 
shall be .paid whenever ‘demanded. ^ The learned Judges .(Coutts-Trotter and 
Krishnan, JJ.) held. that a demand was necessary before the, mortgage . money * 
became payable, and no demand having been made befpre the institution -of"the 
prior suit, Order 2, rule 3 did not apply. The following observations of Justice 
Krishnan are apposite: MES aud EP cT e 


c f [t is quite clear that here we have two independent, covenants and it leaves it open to the 
mortgagee to call in his mortgag® money whenever he likes or to ]tave it under mortgage with the 
mortgagors, but the right to get interest everyymonth is specifically provided for and requires no demand 
‘whatever, for interest 1s payable independently of demand on the 5th of every month ^; . >. '. | NO 
«demand was necessary to bring a suit for interest." : LOU - =- 
The learned Judges held that-on the date of filing the first suit for interest alone 
the principal argount of the mortgage money had not become due, the mortgagee 
not having exercised his option of calling itin. ^" > ADEL IE E 
~ The learned Judges of the’ Full Bench refer to. two dacisions—Kamalambal v: 
Purushotham Naidu?,. and Balasubramania Cheity v. Manicka Chetty+—apparently as 
Supporting their view. The former is pot very helpful., - The learned Chief Justice 
assumed, that being an on-demand bond, limitation began to run from the date of 
the execution of the/mortgage bond. Apparently the point was not disputed or 
ehàllenged by the plaintifftmortgagee and the judgment contains no discussion. 
The argument urges on behalf of the defendant was only that because the. mortgage 
document contained a provision for giving three months’ notice for exercising the 
se, power of sale ag previded in section 69, sub-clause 2 of the "[ransfer of Property 
" Act, the cause.of action arose only on the expir$*6f the three months of giving the 
requisite nofice, His Lordship took the viéw that the provision regarding the giving 
e 
-1. (1980) 59 Te LR SLA g4: 208.75 77 70 0700700 070000 mmm 
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-of notice before exercising the right of sale did not.create‘a condition. precedent «at 
` "all to the claim for money, but merely referred to the exercise of the power of, sale 
which the mortgagee hàs. The-money: must be claimed within the period of limita- 
‘tion which according to His Lordship’ commences drom.the date of. the bond, but the 
ower of sale isnot to be exercised until the statutory-notice is given and.there has 
Deen a default to ĉomiply with it. The decision "n *Balasubramania: Ghetty.v. Manicka 
Gheity* far from supporting the view taken by-the Full Bench lays down that limita- 
-tion in the case of a mortgage dócument where the provision is to pay the amounten 
demand commences only from the date of demand* In that case, the plaintiff sought a 
personal decreé for Rs. 16,000 «against his mortgagors.' The covenant jn the mort- 
"gage deed was to pay the mortgage amount on demand. : The mortgage deed was 
dated 23-10-1925. The mortgagee made a demand fqr the amount by a notice 
on 4th August, 1933. The suit was filed*on 14-8-1933. It was held that the suit 
was not barred by limitation, as limitation commenced only from the date of demand. 


. : -. @ ‘ a ie : ty . s 

. The Privy Council decision in Lata Din v. *Mt.'Gulag Kunwar?, to Which refe- 

e rence is madé by the Full Bench does not seem to*be relevant or helpful in con- 
sidering the.point in question. The mortgage bond in that case was not an on- 

. demand bönd. In that case the principal money was payable at the end of six 
years, but there was.a clause which empowered the mortgagee tó claim the principal 
and interest before the expiration of the stipulated period,in dtfault of payment 
of interest annually. No interest was eves paid under the mortgage and the mort- 


gagee brought a suit to enforce his security within 1% years from the expiry ofthe ¢ 


stipulated period (six years), but more than 12 years from the default in the payment 
ofinterest. It was held that the provision-in question was inserted in the mortgage 
deed for the benefit of the mortgagee and gave him an option either to enforce his 
security at once on default by thé mortgagor in the-payment of interest or to wait 
, for the full term of the mortgage. Ifthe mortgagee did not exercise the option the 


*. money secured would become due onby*at the end of theestipulated period. 


The decision of the Madras High Court in Secsetary of State v. Radhika Prasad? 

eis very instructive in regard to understanding the correct import of the words “‘ on 

demand ° when used im mortgage bonds and other documents. ‘The learned 
Chief Justice observed as folfows : e 


* 
b coe to the law of England when money is payable on demand and nothing further is 
said it is payable at once and yithout démand ; and time under the Statute of Limitation begins to 
run at once, The most common instances of the application of that principle are of money lent 
repayable on demand or at request andy promissory nÓtes payable on demand (Norton v. Ellam).* 
It is worth noticing that the principle of the English Common Law has been heid not to apply to 
cases in the moffussil— Tarinee Parsad v. Pran Kishen Banerji”. However, the principle is,in terms 
applied by articles 59 and 73 of the Indian Limitation Act to cases of money lent and bills of exchange 
and promissory notes payable on demand. But it is not extended to any other case.” 


; ° e e 
The action in the case in Secretary of State v. Radhika Prasad?, was based on a promis- 
sory note payable on demand ; nevertheless their Lordships held that Article 73 of 
the Limitation Act was not applicable to the case, because the so-called promissory 
note was not a promissory note withjn the definition of'the Limitation Act and 
therefore the amount did nbt become due until after demand and the suit was not 
barred by limitation. ° ; 


$ e 3 


+ s * 
The Indian Legislature has applied the tedhnical'or common']aw meaning of 
the words “ on demand ” (forthwith, immediately) only to theetwo classes of cases 
mentioned in Articles 59 and 73 of the Limitation Act. Ineall other cases, whenever 


money is payable op demand, itjs payable only on demand ;*in other words, the e% 


words ‘‘ on demand % aye nôt mere words, but constitute an ithportthni term of the 
contract and a demand should be,made before the liability arises ànd limitation 
* o 
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would commence only from the date of demand. Cf. the starting point mentioned 


in column 3 of Articles 59, 60 and 73 of the-Limitation Act. . It will be observed ` 


that in all these three articles, the’ words “ on demand ” oécur. Article gg relates 
to suits for recovery of money lent under an agreement that it shall be payable 
on demand. , Article 73 relates to suits on bills of exchange or promissory notes 


‘payable on demand. Article 6@ relates to suits for money deposited: under an 


agreement that it shall be payable on demand including meney in the hands of his 
banker so payable. It will be observed that although money is payable only on 
demant under the terms of the ¢ontract, the starting point of limitation in cases 
falling under Articles 59 and 73 is the date of the loan or the bill or promfssory note 
as the case miay.be, while the starting pointin cases falling under Article 60 i is only 
the date of detnand and not the date of the deposit or loan. .' = 4 


: Under*the Limisüon Act of 1859, the starting point ç of limitation M suits for 
dh recovery of money lent was the date when the-debt * became-due.’ It-was held 
in sorfie cases Which arose “under. that Act mu where fhoney was payable on demand, 
the technical meaning Of tie, "words ‘ mand ” in the English Law did not 
‘apply to the mofussil ir? India and that an actuàl demand was necessary before the 
debt could be said to become due: - Tarinee -Parsad v. Pran Kishen Banerji}, The 
Limitation Act of 1871, gave effect to this ‘view by. providing both in article 58 
(present-article 39) and in article 72 (present article 73) that limitation begins 


 from.the'date of demand. - But the Act of 1877 adopted in. articles 59 and 73 


(corresponding to articles 59 end 73 of fhe Act of 1908) the technical or common 
law tneaning of the words “ on demand ” (forthwith, immediately) when*used 
with reference to debts and it was provided that time began to run under these 
articles from the date of the loan or the bill or promissory note. 


It is submitted that the Full Bench decision i a re-consideration, 
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THE BILL TO AMEND THE MADRAS HINDU RELIGIOUS -ENDOW- 
| . MENTS ACT. . | 


This Bill has not ünnaturally evoked great opposition from allquarters. Apart 
from the objections to the Bill on the merits, it is a serious objection to the Bil] 
that it is intended to be passed by a legislative machinery not intended to be used 
for 9rdinary legislation, much less to a legislation of*this character. Popular legis- 
lature is about to be convoked and it will soon be functioning. ‘Fhe amendments 
proposed to be enacted are süch that only a people's legislature, fully conversant 
with the functions which these institutions perform and the social putposes they 
fulfil, can deal with satisfactorily. ‘There is no immediate need or urgency to bring 
the proposed amendments into force, before the legislature meets after the forth- 
coming elections. z ° ‘ , 


It is, in my opinion, an initial mistake to have included mutts and temples 
inethe same legislation. ‘They are wholly unlike in their nature and constitution, 
notwithstanding that they may be said to serve same or similar purposes. There 
is little in common between the head of a mutt and the tfustee of a temple. Brought 
together in one Act, and conceived, as they are, as alike in their nature. and purposes, 
successive amendments age made so as completely to assimilate them and then 
we wake up to the initial mistake and its consequences. "This, as any one can see, 
is exactly parallel to the other error of dealing with zemindasis and inams in the 
same Act and the slow process of amending legislation assimilating them and 
showing up the disastrous consequences of the initial error. 


Executive action needs judicial check. Its availability will lfeep the executive 
within the law. Recefit experience has shown that the existence of wrils of certiorari 
makes extensive resort to them unnecessary. If questions such as have had to go to 
the High Court in the past age to be withdrawn from it, there musé bé other equally 
efficient machinery to deal with those questions. Appeals to departments of govern- 
ment willnotdo. Ifthe idea is that these matters should be dealt withebya tribunal 
consisting of Hindus only, either a,bench of she High Cours consisting of Hindu 
Judges or a special tribunal of quality should be constituted’ before the jurisdicti$g 
of the ordinary courts is taken away. As far as I can see ateprefÉnt, retentidn of 
the jurisdiction of the ordinary courts may still be necessary for nlany purposes. 


I will not now say, more than aat it may require careful examination by a populare 


legislature. . ° 
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THE BILL FURTHER TO AMEND THE MADRAS HINDU 
E RELIGIOUS ENDOWMENTS ACT, 1926. i 
: BY : 
' K. BALASUBRAHMANIA-AYYAR, BA., B.L. 


; a a i e 
» It is proposed to pass this Bill as an Act in exercise of the powers given*to 
the Governor under section 93 of the Government of India Act. Under clause (4) 
of the said section, any law.made by him in the exereise of that power shall, subject . 
to the terms thereof, continue to have, effect until two years have elapsed from 
the.-date..on.*which -the -proclamation ceases to have. effect...Now, the.Genetal 
Elections wid] be held soon and populaf Ministries will begin to function early 
in thé course of next year and the section 93 administration will necessarily ceasé. 
It is indeed,” very strange*that it is now proposed te enact a temporary measure 
like’ this which containseprómisiords" of a very ‘controversial ‘nature "and: proposes 
changes.of, a far-reachittg chafacter, altering in some respects some of the main 
priniciplés upon which the original legislation welating to Hindu Religious Endow- 
ments was passed. The Legislative Assembly has been formally dissolved and the 
whole country is busy with the coming electionis with a view to elect fresh members 
for constituting the new Legislative Assembly. When the public mind is engrossed 
with the-elections, it is unjust and improper to propose the enactment of a measure 
* at this juncture which deals with a subject eminently fitted to be dealt with enly 
‘after :a deep comisideration of the views of the representatives of public opinion 
and after a thorough discussion and examination of the changes involved in the 
proposed measure by the elected representatives of the people truly reflecting 
public opinion on a matter of vital concern to them. Even the time allotted for 
eliciting public opinion is very short. The new Bill has not been translated into:. * 
the vermaculars. : s i e S isis 


* + 
: "A pérusal of the Bill will eonvince any one that the changes proposed in the | 
Bill arë of a vital and far-reaching character and are calculated to evoke the strong ` 
criticism of the public. “The report of the Venkataramana*Rao Committee appoint- 
ed for investigating the’ clfanges that may be necessary has not been published 
and the public are not in a position to know the reasons which call for the introduc- 
tion of these amendments to the Act. . Last year when Act V of 1944 was passed, 
it was stated to be a non-contentious measure and some proposals relating to audit 
which were likely ‘so evoke controversy were dropped. The cardinal principle 
of the: original Act’ was to deal with’ Mutts and excepted Temples in a manner 
quite different from other religious endowments. They were dealt with therefore 
under a separate chapter, Chapter VI. This difference was made by the Legis- 
lature ohly on account of a due regard to the nature and purpose of Mutts and 
excepted Temples. Mutts in Southern India are religious foundations established 
for thé preservation and promotion of the tenets and branches bf the various religious 
persuasions of the Hindu Community. They weré founded by great teachers 
"known as Acharyas who were also founders of'those creeds of the Hindu Community 
‘such as the ‘Advaita. System,.the Vaishnavite System consisting’ of the two. sects: 
"Vadagalai and Therlgalai, the Madhva System and the-Saiva Siddhanta System 
“and Saivaite faigh, The Heads of these Mutts mre generally ascetics who are men 
-of geat piety, and lfarning and who command reverence from the members of the 
. ‘particular - sects. to which they belong and also from the general Hindu public. 
*e'They ‘have numerous disciplies among the membggs of the secte who owe spiritual 
- allegiance to«hém: ‘The law relating «o these Mutts has beenlearly laid down-by 
important decisions of the.Privy Council and,the High Courtstin India. The 
* heads of these’ Mutts are not frwstees in the strict sense of the Indian Trusts Act 
but they have large, beneficial interest in the incóme of the properties of the Mutt 
¢ and in theefferings given to-them by their numerous disciples out of religious motives 
or spiritual allegiance to them. In the deeision of the Madras High Court reported 
, e. 


* 
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in LL.R. 27 Madras, 435, two very eminent Judges Sir S. 'Subrahmania Ayyár 
and.Sir V. oe Ayyangar who were, fully conversant with the religious 
usages df the Hindu Community: observed as follows : :. un ic nene ups 


SUBRAHMANIA Ayyar, J.—“ The Swamis were not mere employees or subordi- 
nates-in the Institution, but heads thereof, whose duty it was to promote. learning 
and further the interests of,religion ; such heads, moreover, as ascejics. not prone 
to- be affected by motives incident to wordly life, requiring less restraint in dlealihg 
with the property than ordinary men. It followed therefore that the law gave them 
over what remained of the ineome after defraying the established charges of the 
institutions, a full power of disposition, while in respect-of the corpug'it treated the 
individuals composing the line of succession as in. the position of ten&nts for. life.” 


‘Sm V. BnuasguvAMeÁYYANGAR, J.—" A large part of theincome derived from 
the endowments of the Mutt gs well as from the money offerings of its tlisciples and 
followers—which offerings as a rule are very. eonsitigrakle—is at the disposal of 
the head of the Mutt for the time being, which he is expeoted to spend, at his will 
and pleasure, on objects of religious charity and in the ericouragementand promotion 
of religious learning. His obligation to devote the surplus Income to such religious 
and charitable objects is one in the nature only of an impérfect or moral obligation 
resting in his conscience and regulated only by the force of public opinion and 
he is in no way, whether as a trustee or otherwise, accountable for itin law.. ~; 
- N^ es X è- * 5 i oa 

This decision was approved by the Judicial Committee in tbe judgment of 
a Shaw reported in LL.R. 45 Madras 565, in which His Lordship observes as 
follows : .. / ne i l EE ; s 


a * 


~ 


** The position of dharmakartha is not that of a shebait of a religious institution, 
‘or of the head of a mutt. These functionaries have a much - higher right with 
larger power of disposal and administration, and they have a personal Interest 
.of a beneficial character . . ... . In the very lgarned judgments delivered’ in 
Vidyapurna Tirtha Swami v. Vidyanidhi Thirtha Swami}, the distinction between those 
functionaries is explained.?’ ilh: e CPC Ae. 


In the case of tho excepted Temples also, the original Act had due regard to 
the fact that these Temples were practically founded by princes and noblemen 
and zamindars and other gch men and their management continued in the family 
of the original founders. In many cases of these excepted Temples the endowed 
properties are much less in proportion to the amounts contrilfuted.from time. to 
time by the hereditary trustees themselves. "Therefore it is that the original- Act 
‘contented itself with the enactment of a general provision that:the head of a Mutt 
or the Trustees of an excepted Temple should submit a tudget showing the probable 


receipts and disbursemegts and a statement of the annual réceipts and expenditure 
.of.the previous year. The Act gave power to the Board to settle a.stheme only 


in cases of mismanagerhent or spending or alienating the properties fr improper 
purposes or when there was à public, demand: for such? a scheme. The new 
Amendment Bill, in utter véolation of the principles of law enunciated, above, on 
the other hand, proposes to intrqgluce provisions for a regular dajly control of these 


Mutts by the Board or the Assistant. Cómmissionéts, as dhe case*may be, by a systeme 


of concurrent audits, annual audits*and audits «at shorter intervals "by a staff, of 
auditors appointed and contrelled by the Board. i e 


.9 
It is further progosed to give power to the Board to appoint Executive Officers 0% 


who will share with ¢he, heatls 0 these Mutts all the ‘powers "entrusted fo them, 
power to surcharge the heads of the Mutts or the Trustees of excepted Temples 


on the basis of the audit reports without the safeguard of a scrutüty bye Courts, «" 
. * + 


. e 
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the only.appeal against the decision of :he Board being to the Provincial Govern- 
ment 7.e,, from one.executive head to a superior executive head and also to appoint 
interim heads of Mutts pending a scheme. Power is also8given to the Board to 
make suggestions in regard to various items in the budget of these Mutts and the 
surplus. Though the Bill mentions suggestions, one can very well imagine that 
these coming from a body which’ has assumed so much control over these Mutts 
and excepted, Temples can only be regarded as directionsewhich must be strictly 
obeyed by the head of the Mutt or the trustee for ear otherwise of disfavour and 
other consequences. These bills fetter unduly the absolute powers of disposal 


and discrettan of the heads of Mutts and impose gelling restraints on their dignity - 


and status. «The restraint sought to he imposed on the powers and discretion 
of the heads of these Mutje is fundamentally opposed to the very spirit of these 
religious fowtndations and will greatly hamper their usefulness in the promotion and 
propagation of the religious tenets of the sect for which'these Mutts have been 
founded. e In*fact, they are seduced to the positio of subordinates of the Board 
and subject to their strict Supervision. The Hindu community cannot, without 
its religious sentiment being severly affected, acquiesce in giving to the Board 
such a position of preeminence over all theseeheads of Mutts. 


It will be clear from the resume that I have given of some of the provisions 


that the amendnfents proposed are of far-reaching character likely to evoke strong 
public criticism and deeply affecting ghe sentiment of the Hindu community. 


I am not suggesting that the administration of the Mutts in all cases has not been 


sometimes open to criticism or there have not been cases of mismanagement, but 
there is ample remedy under the present Religiqus Endowments Act itself for 
rectifying*such mismanagements. ‘The changes proposed are quite out of proportion 
to the needs of this object.. On the other hand, they may prove harmful to the 
interests of these foundations and willimpair the reverence with which the heads 
of the .Mutts are held bs the Hindu Community. As has been remarked by that 


emfnent Judge, the late Justice Subrahmania Ayyar, in I.L.R. 27, Madras, 435, ° 


“ even now the heads of someof these Mutts enjoy the esteem of the community and 
continue to serve more or less the purpose intended". But, it may be said 
without fear off contradiction or exaggeration that the heads of some of these Mutts 
of the present day are pefsoris of great austerity, leafning and nobility of character 
and command the reverence and spiritual allegiance of millions of the Hindu 
Community. E" ; "LL 

The Bill further discloses an unjustified distrust of the jurisdiction of the Civil 
‘Courts and substifutes ‘ applications’ for suits in many cases and debars appeals 
to Civil Courts and makes the orders of the Board final. To entrust the Executive 
with judicial functions without subjecting them to the scrutiny of Civil Courts is 
opposed to thé primciples of jurisprudence of all civilized countries. 


It is hoped, therfore, that His Excellency will be pléased not to take the res- 
ponsibility gor passing such a measure which contravenes the just and sound princi- 


ples of law arfd legislation and is in violation of,the religious sentiments of the 
Hindu Community and will drop the Bitl altogether. 


. 9 ' e @ 
a -0 
e E 
* 
. "9 . e 
= e 
x * 
e. + 
» e . 
e 
Ld ^. e e ec e 
. ° a e e 
- roy = z . . a 
* i 
. e 
* . e: °, ~ 
F m . 
e i à 
e š e LÀ 
é e * - 
. e, "s m T wc - — ——— a e 
i * 
` 1 | x ET] oU - 
e LM A P . 1 ^ 
e 
a®@ 
* è e 
e 
e. 


* 


~e P 


- 4 
€ i . " 
e. 
- ° , 
Tf}: 
moO E Soe 


Q0, THEMADRAS LAW: JOURNAL. 35. 


SUMMARY OF ENGLISH CASES ~- 


Re Brae, Chorrersudk v. BRADFORD, (1945) 1 AI'E.R. 1. hi Hi 


- Solicitor’s lien—Order for “ costs ? in favowr of client against opposite party—* Costs ” is properly recovered 
through instrumentality of the solicitor who is entitled to a charging order over the “‘ costs." et 


throwgh his instrumentality. ; , e. 
Dallow v. Gerrold, 14 Q.B.D. 543, relied on. * Higgs v. Higgs, Yog L.J. P. 44—150 L.T. 516, 
overruled. . i . l . ; 


No distinction can be suggested batween an order for costs in an originating summgn?for construing 
a will and any other order for costs. e EC : . 
- e M e 


e : ' . 
TRINIDAD LAKE ASPHALT OPERATING €o,, Lrp. v. INLAND Revegve COMMISSIONERS, (1945) 
I AILE.R. 9 (P.Q.) * . "M be ` í i 
Income-tax—Company—Dividend paid to foreign company by cancellation of credit due to such foreign company 
—]Jf ** transmission of income—Liability to tax—Trinidad.and Tobago Income-tax Ordinance.(1940), section 30, 


Where a company situate within the territori&l jurisdiction of a colony sets off the djvidend 
payable by it to a foreign company holding shares in it against*the cost of goods supplied to that 
foreign company the transaction involves the “ transmission ” of the dividends tg the non-resident 
share-holder company by the resident sompany with the consequence that it becomes liable as statu= 
tory agent of the foreign company for the amount of the income-tax. . 


. Anuisroa Lrp. v. RvsrA, LTD., AND ANOTHER, 1945 A.Ci..68 (H.L.) — (1945) 1 All. E.R. 34. 


Trade Marks—‘ Rysta " and “ Aristoc * —Rasemblaze in sound — Trage mark in respect of repairs to 
stockings not of own manufacture—l1f can be registered — Tyade Marks Act, 1938. x us 


.. The appellants carried on business as manufacturers of andelealers in, women’s stockings, They 
adopted the invented word ** Aristec ” as a trade mark in.the year 1923 and sold silk stockings of their 
manufacture throughout the United Kingdom. They were registered proprietors of some 24. regis- 
tered trade marks consisting of the werd “ Aristoc " alone or having that word as the most important 
and prominent feature. The respondents carried on business since 1529, but they neither made nor 
sold any stockings. They were the owners of an undisclosed process for effecting invisible repairs 
to ladies' stockings by catching uw the broken threads which caused ladders therein, and this they 
called “ the ** Rysta ? process. 1938, the respondents filed their application to register the word 
** Rysta ” as a trade mark in respect of “stockings and resweaving repairs effected thereto”, the mark 
being used by them, e 

Held, (1) the word “ Rysta? was likely to cause confusion having regard to the existence of the 
appellants’ trade mark “ Aristoc ” which it so nearly resembled ; (2) the use of the mark both on 
stockings intended to be manufactured as well as those repaired by the respondent will cause con- 
fusion and deception ; (3) a registrable trade mark must be an indicationef origin of the goods or 
their character or quality. Fhe repair of stockings does not conftitute a b connection in the course 
of trade ” and a trade mark merely to indicate that stockings have been repaired by the person claiming 
registration of the trade mafk, cannot be accepted for registration. Š i 

- s * 
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Currier v. WawpswonRTH STADIUM, Lrp., (1945) 1 AILE.R. 103 (C.A.). e. uu 

Undertaking in lieu of injunction — Variationg—Procedure Jør obtaining. .* g 
.. - The Court does not vary an undertaking given by a lifigant. "If a litigant has given an under-* e 
taking and desires to be released from that undertaking the application shquld Be an application 
for release supported by evidence showing why the litigant should be released from the undertaking 
which he has given. "Where an undertaking was given until the ; trap of the action or further 
order, an order of th® court is necemgr? before the giver of tne undertaking*could be released. 
Litigants are, not ordered "we give these, undertakings ; shey choose'to give *them,’ "age ‘an appli- 
cation to have an wndertaking already given varied is wholly wrong in form. In an appli- 
cation to release a litigant from the undertaking given by him, „it is not enough qerely ‘fo rely on 
the fact of effluxion of time since the delivery of the statement of claim, nor is it enough “fo rely on 
‘the fact that the Court of Appeal in another action has taken the view that ay injunction granted in 
that action (similar to the undertaking) was granted in too wide terms. fe °’ 
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Noran Reap v. J. Lyons & Go., LID., (1945) 1 AILE.R, 106 (G.A;). ; 
Tort—Factory manufacturing high explosives—Bursting of shell—Injury ło employee— Liability. 
The manufacturer of explosives, which he knows tobe dangerous¥is under a dutyeto take a 


‘high degree of care, but if he fulfilled that duty, -he would not. be liable tò any person using his 


premises for the conséquences of an accidental explosion." The doctrine of strict liability laid down in 
Rylands v. Fletcher, (L.R. 3 Ch: 390) bas po application to accidents incidental to the process of manu- 
facture occurring-to persons. present on.the premises whether as'servants or as invitees or licensees. 
(American and English principles compared and fully discussed). . (1644) 2 AILE.R. 98, reversed. 
i Bee Cn ~ w + . EU es, Ge = "T ie e - = ER -< oe wx us ki mm 
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BRILLIANT v. MICHAELS, ( 1945) 1, AHER. 121 (Ch.D.). A es 

^  Lease—Puyment of advance for rent and cost of decoration of* premises, tenancy agreement 


" . " i 
lo. be executed 


: dn dué course ang Pi stn to be taken when premiges became vacant—Agreement if enforceable—Rent agreed o 
— T. x LÀ 


higher than standard rent—Hiject ‘ - : i 

In retugi for an advance"made -by B the*plaintiff the defendant gave a receipt as follows : 
* Received of B .. . . .thesum of £ 5 deposit on flat no definite date for possession. £ 70 to be 
paid for decowation on completion of work at the rate of £ 3-55. P asd week payable monthly in adyance. 
‘Rent to bg worked out aco ee monthly ‘payments. “Agréement to be signed: by above tenant 
for three years. Agreement § 2-35, and stamp duty five shillings, ` Deposit to be returned if required.” 
When the premises became*vacant*the defendant refused to let it to the plaintiff. In an action by 
the plaintiff for specific performance the defence raised was (1) that there was no firm contract ever 


made; (2) that if there Was any agreement such agrtement was not enforceable. at law or equity 


` by reason of the absence of any date or any sufficiently ascertained date for the commencement of 


_the proposed term; and (3) that there was no sufficient memorandum in 


writing of the alleged 
contract to satisfy the Law of Property Act (1925), section 40. |... Es y d s 

.. Held, (x) that there was no final and bindieg contract of tenancy; there was only a contract to 
make a contract : (2) Assuming that there was a contract, a ‘contract for a lease is enfogceable 
notwithstanding that the commencement of the term may be expressed by reference to the happening 
f a contingency Which is at the time uncertain provided that, at the time that the contract is sought 
to be enforced, the event has occurred and the contingency has happened. (3) If two parties agree 
that one is*to pay and the other is to receive a rent in excess of the so-called standard rent neither 
that part of the bargain nor the whole contract is thereby rendered illegal. The fact is that in so far 
as the rent.inserted or. agreed upon is in excess of the standard rent the excess is not recoverable at 


+ 
* ta 


the agreement. C 
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t. ; it ox .9. , * oo opm : : ` K 
; . Manoo.PnopucrioNs, LTD. v.’ PAGOLA AND OTHERS, (1945)e1 AILE.R. 155 (K.B.D.). s 
Practice —HInjunction—Contract of personal service ——Enforcement—Resirictive covenants—Breach of—Procf 


¿hat damage will result not essential for grant of injunction restraining breach. 


The defendants entered into a contract with the plaintiff company; (theatrical producers) ewhereby 
* during the engagement or any time prior" in the company's theatrical productions át- Oxford for 
the particular season, they wo not appear ‘fin any other entegainment . . . , without the 
written-consent of the company.” The defendants having'contracted to appear for another theatrical 
producer at Manchester for the relevant seafoni the plaintiff company asked for aminjunction restraining 
the defendants from committing breach of the covenants. 2M IM 
'-+ Held, (1) Though the words in the covenant “or any time prior? were unnecessarily wide 
‘and unenforceable they were severable from the rest of the -covenant which was valid. ..(2) It is not 
essential for the plaintiff to prove that damage will result by breach of the restrictive covenant and 
the*deféudants can be festrained py injunction.- (3) The- injunction would not have the effect of 
compelling tbe defendants to perform their positive obligations. * v 


bid ad 
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Jones v. Love, (1945)e1. AIL.E.R. 194 (K.B.D.). e f 
Agent—-Agreement to pay commission on intragucing®* a purchaser—j(gent when entitled to commission. 


Whefe person chooses to say ** My commission will be payable on my introducing a purchaser ” 
he must be construed fis saying ** My co ssion will be payable only when some one I introduce 


ehas purchased.” ` Unless the pegspn introduced has gbt so far as to signing a binding contract of 


meruit in'the absence of a stipulation to pay reasonable remuneration for the service. 
. s ae 5 $ a - D NS x - 


p 


purcliase and: sale” the agent is not-entitd to the commission. Nor has he a claim on quantum 


^ wu CUN n NE 
ALDERSLADE Y. HENDEN LAUNDRY, LTD., (1945), @AILE.R. .244 (@.A.). 
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- s Contract-*Bailment-—-Laundry—Clause in cOntract limiting liability for losttbr damaged article to 20 times 
the laundasing charge-—Applicability to loss of article by negligence—Duties- of launderer. E ace 
_.s The terms *ipon which a laundry .company accepted its customers’ goods included a -clause 
ME amount allowed for lost or damaged artiéles is 20 times the charge made for launder» 
ing.’ The gompany telied on this clause for the purpose of limiting its liability to the plaintiff in 


_ respect of certain hand-kerchiefs whiclf he had sent to be laundered but which^were not returned to 


him, The plaintiff contended that the clause was not applicable so as to exclude loss by. negligence 
.* ý e + 
e a. 2 m 
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law. It may not be right to grant a decree for specific performance with such a term as to rent in * 
; ‘ ` ` . ec; -- * . ! . 9- ^ we , * o z - "te 
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in the absence of clear words referring to nelgligence as the. loss OERA may be due to mere . 
va of contract. 


- Helé, the clause does. LT to protect the laundry i in E of liability for negligence which must 


be dsuned to be the cause.of these hand-kerchiefs having disappeared. , The obligation of the laundry 
‘is in addition to launder to take reasonable care of the articles before and after washing. 


—À 9 a 
Daves v. COLLINS, 8945) 1 AILE.R. 247 (C.A.)." 


e Contracts—Personal contract with dier and cleaner —Clause limiting liability for loss fo 10 times, the hargas 
—Article sent to a sub-contractor and lost—-Liability. E 


The respondent entrusted somesuniform to the appellant in order to have it cleaned and some 
small repairs done upon it, One of the conditions was :—'* Whilst every care is exercised in cleaning 
and dyeing garments, all orders are accepted at 8wner’s risk entirely and we arf unable to hold 
ourselves responsible for damage, shrinkage, colour or defects devélpped in necessary handling.. The 
proprietor’s liability for loss is limited to an amount not exceeding 10 times the cost of cleaning,” 
The appellant farmed out tHe contract to a sub-contractor and the uniform was lost and not returned. 


Held, in the circumstances of tke case the appellant must be construed to have undgrtalen to do 
the work on his own premises by his own servants and exéludes ahy sight or. his part to get the work 
done by a sub-contractor. ‘The lossin the case would not be covered bysthe limitation clause. ve 

] d ‘SS 
' Re ALFRED Foun, (1945) 1 AILE.R. 288 (Ch.D.). D 
Will—Construction—Bequest of residuary estate among voluntary hospitals" Disffensary ? is not a hospital. 


The residuary estate was directed to be held,in trust for division equally among the voluntary 
hospitals of Birmingham and. Solihall. On a summons by a diapensary to include it as a pártidpant 
in the trust. 


Held, * * Hospital " signifies a bujlding where inpatients are received anc a '* ie a Ad which 
gives occasional medical or surgical aid cannot be called a poeple 


~- ' 
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NoRMAN 7. GOLDER (Insezcron OF F TAXES) [s ( 1045) 1 All, E.R. 352 (C. A). 


Income-T ax— Medical expenses—Assessee noteeritled to deductions for, as money , laid out Jorepurboses of 
the profession or vocation. . 


It is quite impossible to argue that a doctor's bills represfnt money wholly dd exclusively laid 
out for the purposes of the trades profession, employment or vocation of the patient. They are laid 
out'in part for the advantage and benefit of the tax-payer as 4 living human beng in the same way 
as for food or clothes. Nor can the tax-payer claim deduction fog such expenses as wear and tear 
which refers only to plant or machinery and not to human beings. 


SPoRFORTH AND Prince v. GOLDER (INSPECTOR OF TAXES), (1945) I All. E. R. 363 (K.B.D.), 


Income-Tax—Firm of chartered accountants—Costs of defending partner in criminal proceedings—Deduction 
against profits not permissible. : 


Costs incurred in defending one of the partners of a firm of chartered accountants against 
criminal proceedings are not deductible from the profits of the firm as they could not be said to have 


been wholly and exclusively laid out or ewpended for the purposes of the fism's profession, e e 


: e 
Epe (INSPECTOR OF Taxes) v. WILSON AND ConNWILL, (1945) 1 AILE.R. 367. e 


Income-Tax—Shares allotted to fompahy officials as -bonus’ at par dalue—Shares not saleable without 
directors’ - permission—Difference between par value*and market value— Liability to tax as gain From office, 


The assessees who were compan officers were allotted bonus shares a$ par value subject to the 
condition that they should not sell ‘them without obtaining the | érmissiga’ of the directors. 


. Held, that the difference between theepar value of the shares. and their- masket value mus be’ 
treated as-gain or pon arising from the office and as such was assessable to, income-tax. 
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Henpenson Snor? y. Molgnow MansbecroR OF Taxes), (i945) I All. E'R.. * 891 (K. B. D 


Income-T ax —Fee paid% $ employment agency Sor obtaining employment—Not: deductible from , emoliment a 
‘money ** wholly exclusibelj and necessarily ”. spent in the: ‘performance, of the employment. e M 


^' Money expended inorder to obtain ‘employment cannot be said to be spent in “thie Performance 
of the duties attached to the employment.and cannot pr deducted, romethe. cx of the 


employment for purposes of assessment to incomie-tax. nm " 020 w 
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‘Horwoop v. Muirson, -(1945)-1 AILE.R..453 (G.A). ..---- - sii. d DILE 
Slander—Statement about testimonial given by solicitor in personal capacitg—Not ‘actionable per se:- 
=- _ A prospective tenant took a reference from H, a solicitor to the landlord. The landlord who 
had some ill-feeling towards H said: “You have got one [that is a reference] from that pimp H. 


It is quite worthless. His very calling as a solicitor makes him write-whatever suits his client-best. 
Damn it, he would sue his grandmother for 7s. 6d." In an action by the solicitor for slander, 


Held, that the statement was a slander on the solicitor as a man grid , not in the way of his 
e 9 


profession and i&'was therefore not actionable fer se. e! x 
p : = j ; e 


ii ° . Z 7 EA ES : ‘ divi 1 
Re WARDEN AND Horcuxiss, LTD., (1945) 1 All.E.R. 5q7 (C.A.)=1945 Ch. 270.* 
Company— Meeting—-Service of notice on members with registered addresses in Africa-~—~Not essential— Validity 
of resolution patsed “in the meeting. . . Ln 
Uthwait, J. in (1945) x AlLIR. 268, held thay the Companies Act leavesit to a company to frame 
its articles of #sociation as it thinks proper and any inconvenience resulting from the provisions as 
„to service of notices contained in particular articles are of the company's ówn making. ‘The compariy 
cannot disregard ghe provision for service of notice on all the members on the ground of futility or 
inconveniente in serving menmbera With registered addresses in Africa. A meeting without service 
of notice on such members isnot duly convened and a resolution passed in such meeting cannot be 
confirmed by the Court. But the Court of appeal reversed the dgcision holding that service of notice 
on share-holders resident outside the United Kingdom was not essential and that the resolution was 
validly passed. The law aslaid down in Inre Union Hill Silver Co., Ltd., (1870) 22 L.T.. 400, which 
has been acted upon ought not to be upset. $ i V ME f i 
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D. & I. CATERERS, LTD. v. D'Ajou, (1945) 4 AILE.R. 563 (C.A.)— 1945 K.B. 964. 


* " Defamation—Slander—Imputation *igainst limited company in the way of its business—Actionable without 
proof of special damage—No plea of justification—Cross-examination of plaintiff as to previous convictions-^ When 
permissible—Imputation of criminal offence—Company if can sue for slander. _ 
Whether or not a limited company without proof of actual damage can sue for a defamatory 
spoken word imputing.the commission of a criminal offence for which, if it were a natural person, 
it could be sentenced to a term of imprisonment, there is no doubt that a slander of a company in the 
way of its business is actionable without proof of special damage. A plaintiff in a.defamation action’ 
can be cross-examined as to credit. But when thgre is no plea of justification and the defendant 
gave"notite of intention to call evidence in mitigatioh of damages it is not open to the defence to. 
give évidence or cross-examine the plaintiff as tf previous convictions for other offences to get in facts 
in mitigation of damages. v owl? 
7 . 
` . 


B. O. Morris, LTD. v. PERROT? AND BOLTON, (1945) 1 AILE.R.*567 (C.A.). i 
Res Fudicata—Fudgment against one defendant without satisfaction—How far bar to fresh action against 


others. 

Excepting in the case of a joigt contract or relation of principal and agent, if the causes of action 
are different, a judgment without satisfaction against one defendant is no bar to an action against 
other persons liable, and this is so even -if*the plaintiff deliberately refrains from proceeding to 
execution on the first judgment.’ The test is not whether the subject matter of the contract is the same 
in both actions but whether the cause of action is identical in both. But the plaintiff cannot have 
double satisfaction and the decree in the second action may provide that the plaintiff isnot to recover 


‘more than the claim in all. i 
a e + .9 . * 
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CaickLEW*OD Property AND INVESTMENT Trust, Lro. v. LriGHrON'S INVESTMENT Trust, 
Lro., (1945) A,C. 221 (H.L.). fu. 7 TE. 
Lease—Frustratton—How far discharges the contract of lease. e _ l Day 
The lessees under a building lease for 99, years? from 25th. March, -1936,. resisted a claim for 
rent on tHe ground of impossibility of building created by the restrictions imposed on work of 
that character and on dcquisitipn of materials imposed by valid orders under the Defence Regul- 
ations. , e s i = - " = ` . . a ^" 
T e field, the orders requiring a suspension of building® are not sufficient to strike at: the -root of 
thee agreement, Frustfation where it exists does not work ‘guspension "but brings the’ whole 
arrangement to an inevitable, end forthwith.e Having regard to the fact that the lease had more 
*, than go years to rup and that the length of the pie aa caused by emergency measures must 
presumably be a.small fraction of the whole. term, the intem@ptiog cannot bt regarded as determin- 
ing*he lease. "Accordingly the lessees liability for rent continued uninters#pted. 
Per V&count Symon, L.C. and Lord Wright :—The proposition that a ease can never be 
* edetermined® by events equivalent to frustration goes too far and cannot be accepted as an abstract 
propositiog. . es ce (UTE Bo RT 
`a Per Lord Russell of Killoweg and Logd Goddard i The doctrine ` of. frustration can never apply 
to determine a lease. TN MEN S er em pom 
* 
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LAW OF CARRIERS BY LAND,"WA'PER. AND AIR:* *: 
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-C. UNNIKANDA MENON, 8.4., B.L.; ADVOCATE, MADRAS;  .. ^" 
i 1 * a E ` ° : E n ^. 
Introduction. - . ° &- i 
The law of carriers by land,-water amd air is more or less ‘governed by the 
law of ‘‘ common carriers." RE l ° 


* Carriers’? are of two kinds. They may be private carriers carrying goods 
of particular persons and on occasions and, -not of all, indiscriminately ; though 
they might invite all, they might reserve the right to accept or reject. But even 
they are bound to take reasonable care of the goods entrusted, but not liable if the 
owner contributes to their loss or damage or keeps them under his control or if the 
loss arises from the misconduct or want of çare of the owner. Public carriérs hold 
themselves out as willing to carry for. remuneration all-and sundry and their goods 

‘indiscriminately, carrying on the work not as a casual occcupation but as a public 
business, provided the passengers and goods are in fit state and prowded the accom- 


4 


modation is sufficient., The Imdian Carriers Act of 1865 defines a carrier as a person ' 


engaged in a special business of transporting property for hire for all persons in- 
discriminately. It does not matter if he holds out to undertake a special voyage : 

` The India General Navigation Go. v. Dekhare Tea Go.*  H$ might profess to carry only 
small parcels or goods ofone description, or onl¥ to certain places. There might be 
gratuitous carriers. But if they do it.a$ a business and carry indiscriminately they 
are common carriers. They are also bound to use the same amount of reasonable 
care. The real test is, “ has he the right to reject any passenger or goods for no 
sufficient cause ” ; if he has, he is nôt a common carrigr. A cammen carriercaanot 
restrict his liability or that of his servants by. any condition. See Pgek v. North 
Straffordshire Ry. Go.” Again there are carriers for reward who may not be common 
carriers but bailees under secéions 151 and 152 of the Indian Contract Act. By 
'* Carriers " is meant, in thjs article “common carriers." 

The originofthe “Law of common carriers" is attributed by Denman, J., 
to Roman'Law (See Nugent v. Smith®)» But Cockburn, C.J., in the Court ‘of Appeal 
dissents-from this view and traces it&o the Englifh Common Law (Nygent v. Smith)? 
with which Holmes, G.J., gf the Supreme Court of the United States agrees. 
Vide, -Holmes’ Common Law, Lecture V.* *- 


There are common carriers &y *land, water and air the "ast of which eame e? 


into prominence afte the Great War of 1914-18. Among cafriers by land there 
are carriers by ortlinary roads such as owners of horses, pack horges, stage scoaches, 


= Lectures delivered undef the auspices of the Madras Bar Council. . | 
e. 


rt. (1923) 93 L.J.P.C, 108, - a 3 3. (1875) 1G.P.D. 19. ^ -9e "e 
2. (1863) ro H.L.G. 473 and“5ır. ^o. 4. (1876) LO.É.D. 423, A.G. . 
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hackney carriages, buses and cars; there are tramways and Railways, propelled 


by electric and steam power. Among carriers by water, ghere are inland and 
coastal steamers and steamers sailing over distant seas, babes, flats, lighéers and 
also even boatsmen, carrying goods for hire.for all indiscriminately. Among 
carriers by air, may be included, airships, aeroplanes; balloons and gliders, etc. 
The liability of the commofi Carrier at common law for goods and luggage 
is that of an insurer of goods entrusted with him excgpt when the loss or damage 
isecaused by the act of God or King's enemies. But when goods or luggage are 
under his*control, then he will not be liable as an insurer if the goods or luggage 


are lost thrqugh passenger’s neglect. And when they are in the passenger’s actual | 


control such gs a watch,.etc., the carrier will be-liable only if the loss is caused by 
his neglect. "Ín the case ofa passenger, the.carrier is bound only to take ordin&ry 
care for the passenger's safety, and is liable for negligence. i 
-~- As-regards the -common -cárriers-of -goods by land. and’ by water it is 
settled law (Caggs v. Bernatd!) that they are liable as insurers of goods and are under 
an absolute liability-for kess'br damage to goods entrusted to their care for carriage 
unless sáved by the old*common law exceptions such as the act of God or King's 
enémies, eic. There are certain statutory exemptions of recent date. Before dealing 
with.those common law and statutory exceptions it is necessary.to consider whether 
the carriers by ajr such as aeroplanes, airships and dirigibles are common carriers 
in the legal sense. .* a E 

- The principles underlying the law of carriage should be the same in and over 
whatever element the traffic is. But for some doubt cast on the position in a récent 
decision in Asldn v. Imperial Airways Ltd.,? the same principles of the law of carriage 
for land and water would have been considered as applicable to carriage by air. 
In that case the Imperial Airways, Ltd., were held not to be a common carrier. 
The case was decided on the special facts that the company never held out as a 
common carrier ; and the decision turned,on the special terms of the contract. -In 
that case an owner of twò bars of'gold entrusted them to an air transport company, 


' the"Imperial Airways, Ltd., fpr transit. from Bagdad to London. At some stage 


of the journey when the gold was transhipped from a land machine to a sea plane,» 
it disappeared., The company had excluded their liability by two clauses, “one 
to the effect that they reserved the right to reject amy goods as they liked, thereby 
indicating that they are not following the profession of a common carrier, and -the 
second clause provided that all goods were subject to a general transport condition 
for air freight service whiclf were received by or in the Custody of Messrs. Imperial 
Airways, Ltd., (who were not common carriers) or of their agents for carriage or 
otherwise. It is clear therefore that the Imperial Airways Ltd., purported to.act 
only as a private carrier, and as a private carrier their liability is only for negligence 
which could be got rid of by a clause in the consignment note that the company 
accepted freight atethe consignor’s risk. "This decision does not lay down any 
general rule, Further, the learned Judge observed that thére was no reason why a 
man who carried goods by a machine that travelled through the air should not be a 
common cafrier if he acted as a common carries Thus itfollows that in the 
absence of any statutory provision the principles of common law applicable to a 
commor carrier will be applied by Courts to cases arising from carriage by air 


transport. 


. * e i 
9. - Lhe liability. ôf a eommon carrier whether it is by land, water or air must 


be.deemed tó *be that of an insurer, subject to the limitations imposed upon it by 
cdmmon law and statute. The earlier common law exception to the liability of 
comgnon.carriey was loss caused by act of God and King’s enemies. | 

“Act of. God," may be taken to be Bh aceident due to natural causes, 
without human intervention and not preventible by human forgsight. . To be an 


, act of God, the aecident should, be independertt of human action and could not be 


avoidedeor guarded against ;. if it could have been foreseen, it could not have been 
— RÀ M MáM——— MM ett M € ii NUH € —— —— nA 
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` prevented such as Vehosing or forces of nature such as floods, etc. It need not 


have been extraordingry or violent. 


, » j . 
Tht term ‘King’s enemies" means and includes armed Forces ofa `~ 


foreign power at war with the King. This does not include rioters and robbers 
on land but includes pirates and robbers on high seas as pirates and: robbers are 
considered as enemies of all nations. A carrier is bound to avoid acts of King's 
enemies but he ceases to be liable if he attempts to avoid, though hg might fail. 


e e + 
Inherent defect or vice in the thing earried—no matter whether the 
thing carried is goods or animgl—is another common law exception. The carrier 
is bound to exercise such care as the nature of the thing demands, unless*he is misled 
bythe consignor not giving him due notice 4s to the defective nature of the goods or 
animals carried, Further, the loss or damage should not DX traceable to the consignor. 


. Another equally °important common law exception is the defective 
packing through the fault ofethe consignor and of whith defective ‘packing the 
carrier had no notice. If the carrier has noticé.of hE defective packing or if the 
carrier does anything to make the consignor believe that*the packing is safe. and 
sufficient, the carrier cannot claimethe benefit of the exemption. 


The above exception may be considered as- applicable: to carriers 


"by land, water and air. But there is another exemption which ie peculiar only to 


the carriers by water namely the right to jettison to save a ship and'rest of the cargo 
from imminent and impending danger. | . : 4 
“These common law exceptions from liability are not available to a éommon 
carrier if he has been negligent or if he has deviated or if the vehicle is not * fit? for 
the purpose. ue D 
. .As regards deviation, in a leading case Thorley Lid. v. Orchis Steamship Co.,1 
deviation was held to alter the character of the voyage so that a shipowner guilty 
of it cannot be held to have performed his part of the bil of lading contract and 
cannot claim the benefit of the stipulation contained in the bill of lading although 


„no damage was caused by deviation. In the.case of afcarrier of passengers deviating, 


the carrier is liable only if he is negligent. To find out the ordinary commercial 
route the Court will considtr parol evidence on the point. , Frenkel v.* MacAndrews and 


Co.? . è 

As to the implied warranty of fitness of the vehicle or conveyance 
by water, at common law there is an absolute warranty of the seaworthiness of the 
carrying vessel. ‘The Shipowners’ liability ise absolute even for defects not dis- 
coverable by careful examination. In the United States of America the same 
stringent rule of liability is imposed on the carriers by sea. To be ‘Seaworthy,’ 
the ship should be fit in design and structure to encounter ordinary perils of the 


voyage and the ship and her equipment must be suitable fom the safe carnage of 


‘such goods. In voyage by stages it should be seaWorthy at successive voyages, 


and in voyages by time-charter at the commencement of the voyage. The sea- 
worthiness must exist both at the time of loading and at the time of sailing but there 
is no implied warranty of continuous “‘ $eaworthiness." Inf Barrett v. London General 
Insurance Go.,? it was held that not only tht shipowners should do tbeie best to 
make their ship fit but that theship should really be fit., " 


Regarding the fitness of vehicle of à carrer by land, thee law remains®. 


uncertain and the decisions are conflicting. .In'an earlier. English tase -there- is’ a 
dictum, that the proprietor of a coach, not ina roadworthy condition, was to be 
held liable for the consequences in the same way as a ship-owner furnishing a vessel 
not seaworthy. But in Readkead 9° Midland Ry. Co.,* itewas held that+the common 
carriers by land do nov undertake the warranty of fitness of their vehic es., In this 


case the plaintiff sought damages for*injuries by an accident.causetl by the breaking , .* 


of the tyre of a wheel of a railway carriage. It was contended for the plaimiff that 
AQ A—E——————————OE A en E 
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the owners of the carriage are bound to keep it in a roadwhrthy condition. The 
. Court did not uphold the contention, with Blackburn, J., disgenting at p. 383, ‘‘ But 
~- first it is extremely doubtful whether such warranty can be pFedicated to exést in the 
contract of the common carrier of goods." Hig obligation is to carry. and deliver 
the goods in safety whatever happens. In the words of Lord Holt, “ he is bound 
to answer for the goods at all ca . Again the law charges the person thus entrus- 
ted to carry. goods against all events but ‘acts of God amd of the enemies of the 
King, and this broad obligation renders it unnecessary to import into the contract 
‘a special warranty of roadworthiness of the vehicle for if the goods are safely 
carried and, re-delivered it would be immaterial whether the carriage was road- 
worthy or ngot, And if the goods are lgst and damaged the. carrier is liable on his 
broad obligation to be ansyerable.' at all events’; and it is unnecessary to inquire : 
how that loss or damage arose." To put Shortly, the argument is that as the common 
. carriér by road is an insurer he is liable for the loss at all events. Ifthe act of God 
or Kimg’g enemies occasion the loss, the commonecarrier is absolutely immune, 
In either case whether lmbfè or immune, there is no need to consider whether the 
carriage is road worthy tr not. This argument ignores the fact that the common 
law exceptions such as,acts of God, King's enemies, etc., are available only when 
the roadworthiness of the carriage is established. In Barrett v. London General 
Insurance Co., Lid,,* the view is taken that there is an implied warranty of road- 
worthiness in a motor car. But the Privy Council ini Trickett v. Queensland Insurance 
Go., Lid.,? felt unable to follow that view. | n k i 
* Regarding the carriers by air, there is no direct case as to the implied 
warranty of aifworthiness by a carrier by air. Aslan v. Imperial Airways Litd.,3 
. contains an observation that the Judge ought not to import into the contract 
of carriage by air such a warranty of fitness as was warranted into a contract 
of carriage by a ship and that a carrier by air is bound only to exercise 
reasonable skill in providing a reasonably safe machine; But the correctness 
of thif observation nfay be questioned * in view of the fact that the case 
was decided on special facfs namely, that -Messrs. Imperial Airways, Ltd., 
were not holding themselves -out to carry the googs of all and sundry which. 
is the usual indication of the business of a common „carrier which fact” ¢om- 
pelled the Court to hold,that that company was net a common carrier. At the 
same time the Judge expressed his opinion that there was no reason why a person 
who carried goods by a carriage through air should not be a common carrier if he 
acted as a common carrief. If this view is correct arfd if the argument that the 
principles underlying the law of carriage in'and over whatever element should be 
the same is sound, it follows that the same warranty of fitness is implied. in the carriage 
by air. This conclusion seems to gain support from the fact that section 9 of the 
Air Nagivation Act of 1920 (10 and 11, Geo., 5, c. 80) which makes the position 
‘of the owner ofan aircraft even more burdenseme than that of an insurer for any 
- damage caused by an aircraft to a person or to his property on the surface by any 
person or article falling from it, etc., for which only the plea of contributory negligence 
on the part Of the injured could be set up by the cayrier-—v:de also Articles 2 and: 3 
of the Rome Convention of 1938. ` M | 
. To*the above common law exceptions to the lfability of a common carrier 
may be added the’ exemption crgated by statutes There is nothing in common 
law to preven’ a cOmmozcarrig: from making a special contract to control or 
culrtail his liability,from that of am insurer. : "m E 
* Among carriers by land, l.e., among mail contráctors, stage-coach proprietors 
e. or other common «arriers a custom arose to post notices in their offices to the 
effect that unless the owner of the goods paid a’c@fier an additj8nal sum as insurance 
fet in the Case of particular goods, the carrier is fiot resposftible for their loss. If 
rae knowledge ofethat notice to the consignor is proved, he is bound bythe notice. 
Great difficulty and inconvenience were caused, to the consignor on account of the 
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. insufficiency of this nofice. Further, articles "of. great valué were sent by the cons 

signors in small parcel& and the carriers without knowing their contents were not 

able to take proper care'of them and were put to great risks and loss. So the Carriers 

Act of 1830 (1 Will. IV, c. 68), was passed—zide the corresponding Indian Carriers 

Act III of 1865. The Carriers Act of 1830 enacted that in the case of articles above 

£ 10 in value (which was subsequently raised to £ 25) the nature and 5 
value of the articles should he declared to the carrier at the time of delivery and 
tha? an increased rate, charged for such articles, should ‘be paid. *'The articles 
mentioned in the list required particular care ard they should be contained in a 
parcel or package. If articles whose value is above £ 10 were mixed with articles 
whose value is less than £ 10, and the valug of the former not declared, then, in 
cast of damage or loss, no damage as regards the former could* be claimed 
but only that of the latter. If articles of ‘value below £ 10 is'an accessory to the . 
undeclared articles above £ 10 in value, then the value of neither.could be recovered 

in case of loss. In case of loss 6f declared articles, both their value and the increased 
charge had to be paid back by the carrier to the owffer.e Even if the loss of the 
declared articles were temporary, the Act applied but'not*when there was only a 
temporary delay. But ifthe injury te the undeclared articlearose from the felonious 

act of a servant of the carrier, ihe act gave the carrier no protection. 


It has te be noted that the Carrier’s Act of 1830, was passed before Railways 
existed and the Act was not worded in terms to include them. But within the 
phrases “ other. public conveyances by land for hire’, and “ other carriers "* in the 
Cartiers Act of 1830, they were included when questions relating to them cfme 
before Courts. The Carriers Act of 1830 did not prevent a carriér from limiting 
his liability even for gross negligence by entering into a special contgact. The . 
harshness and the injustice of this state of law caused great stir when the case of 
Carr v. The Lancashire and Yorskhire Ry., Co.,* was decided. To remove the injustice 
. caused by the non-liability of the carrjeg even for gross negligence where he enters 
into special contract with the consignor, the Railway and Canal Traffic Act'of 1854 
was. passed. PN e 
Section 2 of the Railway and Canal Traffic Act of 1854 provided that all Rail- 
way companies should afford reasonable facilities ‘for the receiving, forwarding 
and delivering of traffic. Traffic ‘includes passengers And their luggage,. goods, 
animdls and other things carried by any Railway company. Railway com- 
panies cannot refuse to caryy goods which they have facilities of carrying, but they 
are not obliged to carry any goods as common carriers. Section 7 of this Act 
renders a Railway Company liable for loss or Injury of goods caused by neglect or 
default of the Railway Company or its servants notwithstanding any notice to 
the contrary. The loss or injury must be caused by neglect or default of the company, 
or its servants. ‘The default of the servant must be in the nature uf negligence and 
within the scope of seryant's authority. "The liability of the "Conpany in the ‘ase 
of certain animals islimited to certain definite sums unless their higher value’ is 
declared by the consignor. The conditions in a contract exonerating the carrier 
must be perfectly just and re&sonable. In the case of existence 8f different rates 
for carriage, a fair alternative to choosébetween the lower uninsured and the higher 
insured rate had to be given. Further, the exonerating conditions should Be embodied 
in writing signed by the consignor or his agent. ° The onts of ‘proving misconduct 
of the Railway Company is on the plaintiff. Ustder the older form% of consignment» 
note, a Railway Company was liable for loss, damage or del&y. But under'jhe 
forms in use under the Act, although goods wert sent at the awner’s risk the Company 
accept liability for e non-delivery ofeany goods though they Are addressed to the ef ' . 
consignee, for pilfer&ge.froih package and for misdellvery when goeds are not . 
delivered withinea particular number of days though the, goods are properly, . 
addressed. The Railway and Canal Traffic Act does not affect Conflitions relatinge °° 





to matters after end of transit or fonditions relieving the Company afterghanding . Mun 
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over the goods to another Carrier. Under the Act to make the Company liable, 
notice that they are intended for the market should be gifen. Complaints as to 
damage to goods should be given promptly to avoid the*disappearance of facts 
to be investigated. A Railway Company under the Act is not bound to carry dange- 
rous goods unless their nature is distinctly marked outside of the package. If 
the Railway Company does nét ‘know of their dangerous nature, the consignor is 
liable for the injury. If dangerous goods are carrigd,at G@ompany’s risk without 
the Company knowing their dangerous condition, the Company is liable for logs or 
damage to-the owners of other goods and the Company can recover it from the con- 
signor. If such goods are carried at owner's risk, preperly the Company is not lia- 
ble, but owners gf other goods may have a right of action against the consignor. And 
such consignor who did nag apprise the Railway Company of the dangerous cofidi- - 
tion, of theegoods would Be liable in damages for personal injury caused by such: 
dangerous pas ta a servant of the Company. Ifa company suspected a package 
. to contain dangeorus goéds it can require the reopening of it and examine the 
contents. It is for the C&mpar’y to decide what goods are dangerous. The 
Railway „and Canal *Traffi& Act requires Railway Companies to give facilities i 
for through traffic on their lines and those o$other Companies. If the receiving 
company contracts with the consignor to carry goods allthe way and accordingly 
receive the gdodg, the receiving company is liable for the whole transit, unless the 
receiving company is exempted by any contract. A Railway Company can make 
any contract regarding goods. after handing them over to another carrier 
> company and such contract is’ not void.on the ground of being unjust and unreason- 
able. In throwgh contracts of carriage, the second company seem to act as the 
agent of the receiving company. If the receiving! company contracts not to be 
: liable aftet handing over goods to the second carrying company, then the receiving 
company acts as an agent of the second: carrying company which in turn becomes 
liable as common carrier. But in any case if the loss occurs by the negligence of 
the secend company or Ms servants, the latter company is liable. i ~ 
" “In India also the Commpn law Of England regulated. the responsibility of 
common carriers at the time of the passing of the Carpiers Act of 1865. Itis stille 
in force.in Indig and is unaffected by sections 151 and 152 of the Indian Contract 
Act and they areinsurersand not mere bailees: M. Kant Shaw v. I. G.Steam Naviga- 
tion Co. The Carriers Act does not apply to carriers by sea : Bombay Steam Navigation 
Co., Lid. v. Vasudev Babu Rao?. Corréspondingto section 7of the Railway and Canal 
Traffic Act of 1854, sectior* 6 of th Indian Carriers Aĉt provides for limiting the 
liabilty of a carrier by a special contwact by the owner of the goods or his authorised 
agent. The rights"and duties of à common carrier in England which governs 
the rights and duties of a common carrier in India are recognised by the Carriers 
Act III of 1865. The liability of common carriers is not within theIndian Contract 
Act, notwithstanding some general expressiens in the Chapter on bailments. 
But thé Railway Acts of 1878°and 1890 reduce the liabilityeof carriers by Railway 
to that .of "bailees under sections 151 and 152 of the Indian Contract Act: 
Irawady Flotifla Qo. v. Bhagavan Das’. : ; 


In the case of carriers by’ wajer, tertain exgeptions to common law 
liability ás 4n insurer were created by statute. 


. By section 502 of the Mefchant Shipping Act of 1894 the shipowner 
*was made not [able for loss or ddinage caused by fire in a ship without his fault 
or privity. He is Also freed from liability for robbery or embezzlement of gold, 
silver, diamonds, watches, jewels or precious stones if their value were not declared 

. ` Se at the time of sh*tpment and a higher freight is oj paid. . ' 
e de By sect$on 1 of the Merchant Shipping Act of 1900, thigfimitation of liability 
: e was extended to 4ll cases, without the owner's actual fault or privity, of loss or 
" ' *damage fo property or right ofeany kind! whether on land.or water, or whether 
©, (BH LLOR. ro Cal. 166 (F.Bà. ^" —— 3. (1891) L.R, 18 LA. rer: LL.R. 18 Cal 

= ‘te LL.R. 52 Bom. 37. © .: "4 620 (P.G;). is : s 
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fixed’ or moveable byfreason of improper navigation. Section 2 of the Act 
extended this immunily to owners of any. dock or canal or. harbour. 


Thee provisions of the limitation of Shipowners’ liability under Merchant 
Shipping Acts apply to loss of goods in transit*under a contract which- was in 
part for carriage by land; and by section 12 qf the Railway Act of 1871 this 
benefit is extended to Railway Companies who. are under contract to carry . 
persons and who procufe sh»ppars to carry in their vessels. Š 


* By section 1 of the Maritime Conventions Act of 1941 when one vessel is injuréd 
by the default of two or morg vessels, liability is proportionate to default. If 


the degree of default is not ascertainable, then the liability is equale«tvhen loss or - 


pergonal injury to a person on board is caused by the default of oagrying vessel 
and another. The liability is joint and several. x 

By section 7 of thesRailway and Canal Traffic Act of 1854 the liability is 
limited to a definite sum in the case of horse, cattle, sheep, etc., unless their, value 
is declared. lj co fe. — Topa 

By the application of Carriage of Goods by Sea Act, 1934, 14 and 15 Geo. V, c. 
22, to cases, to which this Aet applies, certain standard causes with irreducible 
liability were introduced in all bills of lading. This Act'does not apply to live 
animals, deck cargo, coasting trade etc. Under the Act the carrier is bound to 


. supply seaworthy ships well equipped. He is bound to carefully léad, handle, stow, 


= 


keep and carry. But he can contract himself out of liability from the effects of un- 
seawprthiness (provided he takes due diligience to guard against it), of excepted «™ 
perils mentioned in Article IV (2) of the Act, and of deviation, for saving or 
attempting to save life and preperty. Section 6 of the Carriers Act preserves to * 
the carrier the right to destroy damaged goods under sections 446 to 450 of the œ 
Merchant Shipping Act of 1894. 


In India as regards the statutory exemption from liability of a carrier by 


sea, the law is the same as in Enghaftd and the Indan Merchant Shipping 


Act of 1923 and the Indian Carriage of Goeds by Sea Act XXVI of 1925 limit in 
the same way the liability of a common.carrier by'sea. 


*Before enumerating jhe nature of exemptions» created by.statute regarding 
carriers by air, it is necessary «o refer in brief to the relevant portion of the history 
of theeaerial transport. The sovereignty of States, though in theory was claimed 
usque ad celum, was in: practice confined only: to the surface of the Earth and to a 
reasonable height above it? But when man began to fake to air in aircraft more 
frequently, the problem for consideration as to the exercise of actual right ofsove- 
reignty over the surface arose. Two: divergent views prevailed among jurists, 
one was that the air surface should be free to all above a particular height over the 
surface and the other was that the whole column of air and the space over the surface 


- belonged to the State below. In foro a Conference was hele at Paris which.did 


not come to any final coficlusion as the British delegates wanted exclusive sovereignty 
in the air space over itg territories and as the German delegates stood for absolute 
freedom for all in air, above 3 particular altitude. "s 


In England to protect,the public*from danger the Aerial Navigation Act of 
1911 (1 and 2, Geo. V, c. 4) was passed empowering the Secretary of State td prohibit 
flight over particular areas. Thè Aerial Navigation Act of 1913 {2 and-3 Geo., V, c. 
22) empowered the Secretary of State to inclugle within his powers purposes of. 
defence of the realm. By order in Council, the entry into the United Kingdém 
was limited to certain strips of coast and it epecified certain compulsory landing 
grounds. In 1914, during the Great War, the flight of the aircraft ever the United 77 
Kingdom was limited except vitta 3 miles of a recognised aférodrófng. The ex-  , 
perience of the Ggeat War of 1914 to 1918 reinforced the view of State's right over 
the air usque ad celum. Holland, . Denmark, Switzerland, regarded the passage of , -* 
belligerant aircraft as a non-neutrel act. In 1917 a Civil Aerial Transpdftt Com- 
mittee was appointed which recommended the adopjion of usque ad celum teary while 
at the same time the Committee recognised the commercial advantage of. uninter- 
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rupted flight of aircraft and emphasised the desirability offa liberal admission of 


“wee 


After the Treaty of Versailles 1919, the Paris International Convehtion for 
the regulation of aerial navigation of 1919 ttok place between the victorious 
powers. By articles of the Convention of Paris, of 1919,-every contracting state 
has complete and exclusive sovereignty over the ‘air space above its territory. 
The territomy of a State shall be understood as.mcludintg the national territory 
both that of the mother country,and of the colonies and the territorial waters 
adjacent thereto. By article 2, each contracting party undertakes im time of 
peace to 4«cord. freedom of innocent passage above its territory to. the air 
craft of the ether contracting states. By article 15, every aircraft of a contracting 
State has a right to cross fhe air.space of another State without landing. In this 
case it shall follow the route fixed by the State over which the flight takes place. 
This-right is subject to the duty to land if ordered for reasons of general safety.. 


To give effect to the arNéles ðf the International Convention of Paris, 1919,-the 
Navigation Act of 1920 (10 &' 11, Geo. 5, ch. 80) was passed. It not only adopted 
the provisions of the Paris Convention of 1919 but it* made further provision for the 
control and regulation of aviation. Further amendments were made to it by the 
Air Navigation Act of 1936 (26 Geo. 5. & 1 Ewd. 8, c. 44). 

-We may now turn'to consider the statutory exemption. from liability of the 
ownereof an aircraft and clagsify them under two heads (1) His liability to surface 
ddfnage; (2) His liability to goods and passengers in the aircraft. The *Civil 
Aerial Transport Committee was appointed in or ajout 1917 to consider means for 
the develppment and regulation of aviation. It appointed a special Committee. 
The most important of its recommendations, adopted by the main Committee 


` were that (1) No action for trespass should lie except for material damage to person 


or property whether caused by flight; asgent or landing or the fall of objects from 


an airdraft and (2) that the obligation on the air-men in an action for trespass | 


should be absolute, negligeng not being a necessary element in his liability and 
“ unavoidable accident" no defence. The Parliament incorporated these recom» 
mendations when the Air Navigation Act of 1920 was passed, section 9 of which, 
as unaltered but amended by Air Navigation Act of 1936, enacted: “ No action 
shall lie in respect of trespass or in respect of nuisance.by reason only of the flight 
of the aircraft over any property at a height above the ground, which having 
regard to wind, weather, afd all the circumstance of the case is reasonable, or the 
ordinary incidents of such flight, so‘long as the provisions of this Act and any. Order 
made thereunder are duly complied with ; but where material damage or loss is 
caused by an aircraft in flight taking off or landing or by any person in any.such 
aircraft, to any person or property on land or water, damages shall be recoverable 
from the owner of the aircraft in respect of sifch damage o» loss without proof of 


negligence gr intention or other cause of action as though tHe same had been caused: 


by its wilful act, neglect or default, except when the damage or loss was caused by 
or contributed éo by the negligence of the person byswhom the same was suffered.” 
Thus the liability of the owner for the daneage so caused is an absolute one unless 
the personesuffering the damage is guilty of contributory negligence. LO 


` It is quite -possible thatthe damage suffered by a person by any person or 


“thing falling from the aircraft to'be out of all proportion to the ability of the owner 


topay. The Romte Convention of 1933 was the offspring” of an attempt to unify 
private aerial law and &lso to unify*rights relating to damage‘caused by aircraft. 
Gortel Committee in their report of 1934 supported the adoption of their schemes 


for aircrafteengaged in international flying in the United Kyagdom. 


. e : 

_ But the Rorhe Convention while limiting the liability of the operator of the 
aircraftebetween 6,0a,000 francs and 21,000$000 at the rate of 250 francs for 
gach kilpgramme Of the weight of the aircraft for such surface damage insisted on a 


simultaneous furnishing’ of the security jn the shape of a deposit of money .or bank 
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. guaranteé by. the owger of the aircraft equivalent to an- amount not less than the 
amount of that limited liability so that compénsation.to the injured might be assured 
vide artfcles 8 and 15 of the Rome Convention. . E 4 Tg i 
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Accordingly the Air Navigation Act of 1939, which was.enacted to give effect 

to the Rome Convention, limited -by section 15 the liability of the owner of the , 

* ‘air craft in accordanc€ with the provisions of the second schedule tq this Act, i.e., 
between £ 1,000 and £ 25,006 and if the weight .of air craft exceeds 10,009 Ibs*at 
the rateof £ r for each pound of aircraft fulfy loaded. Section 16 of this Act 
ensured that a person shall not fly an aircraft unless there is in force jm relation to ° 
the flying of an aircraft by that person a policy of insurance by, an authorised 
insurer or a security given by an authorised giver of securities for the amount of 
that limited liability. , D ^os 


Next we turn to thé liability of the owner to the godds, luggageand passengers 
in the aircraft. From what is narrated above it is evidemt that the Paris Conven- 
tion of 1919 led to the enactment of the Air Navigation Actof 1920 dealing with the 
liability of the owner of the aircraft for surface damage. The Rome Convention 
of 1933 led to the enactment of the Air Navigation Act, 1936, which limited the 
liability of the owner of the aircraft, but led to the creationof a cqncomitant obliga- 
tion in him to insure against or take security for any surface damage. The Warsaw 
Convention of 1929 was held to unify tht rules relating to International Carriage 
by *air. To give effect to the Warsaw Convention of 1929 the Carriage byeAir 
Act of 1932 was passed which adopted the rules of the Warsaw Convention. 
Section 4 of the Act expressl¥ gave power to His Majesty in Council to apply 
these rules to internal carriage by air in the United Kingdom. Until tlfis power is 
exercised, the law of “ common carriers " under the common law must apply. But 
an assóciation of the Chief Navigation Companies: called the International Air 

".'Traffic Association was formed with £ts"headquarters at *Hague. It has adopted 
certain general conditions of carriage of passengers, luggage and goods which 
«conditions are largely based on Warsaw Rules and all. air navigation com- 

parties agreed to adopt these forms in all contracts of carriage- whether internal 
or international. If we closely analyse the provisjons of thé Warsaw Con- 
ventignand the Carfiage by Air Act of 1932 and the conditions of carriage of 
the International Air Traffic Association, it will be evident that there is much in 
common between those conditions and the law of. common carriers in the English 
common law which fact draws us to the conclusion that except in certain matters 
the Carriage by Air Act of 1932 and the International Air Traffic Association Com- 
panies drew their inspiration from the law of “ common carriers" that obtained 


in England. . 


a. s e. . e ` 

As regards.the liability of a carrier by air to passengers and luggage or goods 
in the aircraft, articles 17 to 21 of schedule I to the Carriage by Air Att, 1932-and 
the corresponding Article 20 of the International Air Traffic Association provide 
that in the event of damage caused by death or the wounding of a ‘passenger by an 
accident on board the aircraft, or in the course of embarking or disembarking, the 
carrier is liable for damage sustained unless the carrier proves that he has taken 
all measures to avoid the damage of that it-w&s imppSsible-for him to avoid thg 
damage and that in the event of damage caused by loss or delay in the luggage or* 
goods, the carrier is liable unless he proves negligence in the pYlotage, handling or 
navigation of the aircraft or unless he proves tRat he-has taken all necessary measures | 
or that it was impossible for hime take such measures to avoid thé damage of that e. ] 


$ e 


the injured person was guilty of contributory negligence. $ : . 
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_ Such liability of the Carrier by air is limited, by Articles 22 acid 28 of Schedule Ie +” - `~ 
* to the Air Navigation Act of 1932*and by Article 2 of the International Afr Traffic 
' Association, to 125,000 francs for each passenger and to.a sum of 250%francs per  , 
kilogramme in the carriage of registered luggage and of goods unless the consignor 
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has, made, at the time when the package was handed over tp the carrier a special . 
declaration of the value at delivery and has paid a supplengentary sum if the case 
so requires. In that case the carrier will be liable to pay a Sum not exceeding. the 
declared sum, unless he proves that that the sum is greater than the actual value e 
to the consignor at delivery. As xegards the objects of which the passenger. takes: 
-charge himself the liability of the carrier.is limited to 5,000 francs per passenger. 

By Article 43 pf the Schedule! to the Act, ariy provision tending to relieve the carrier ° 
frem liability or to. fix a lower limit than that which 4s laid ‘down in this ‘convention 
shall be null and void but the ndi of such pum does not. involve the nullity 

e of the whole, contract..  . aA M 


In India shéré is no provision limiting the liability. of the owner of à an airejaft 
for surface damage caused By the fall of any person or-thing from-an airéraft corres- 
ponding to Sections 15 and 16 of the Air Navigation Act of 1936 - but- regarding 
the liability eof its owner for damage caused to the passengers, luggage or goods, 
the same rules* were made applicable to limi the liability by the Indian’ Carriage 
by Air Act 20 of 1934 tọ which the same first schedule of the English Carriage by e 
Air Act of 1932 was incorporated (vide Rules 17 to 21 as to the liability ofthe carrier 
and rules 22 and'23 afto the limit of such liability, `i in Schedule. I of the: taian. 
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PRÓMISSORY NOTES BY DE ard GUARDIAN S. 
: ° . BY 


C. A.’ SESHAGIRI SASTRI, ADVOGATE, Maoa 


i Ti has been held in she recent decision of the Full Bench of the Madras High Y 
Coust in Mynent Pundarikakshayya v. Kondamudi Sriramulu* that a de facto. guardian 
of a Hindu minor has no power to execute a promissory note in any circumstances, 

‘so as to bind the minor’s estate. — "LL : 


This decision is likely to affect a large number of transactions and it 
may not be inappropriate to examine its- basis. At tHe outset, it must be 
noticed that the execution of promissory notes is the-ordinary- mode of creating 
an indebtedness in this coutitry:and they are not strictly looked upon as merely 
commercial securities used only :ameng businessmen. Of-courseé, when there are 
special rules applic&ble-to promissory. notes by -reason -of their- being negotiable 
instruments, they should not-be overlooked in dealing with such instruments. | 
Again, the person who is compendiously called a de facto guardian is not generally 
a stranger meddéing evith the assets of a minorebut, a close relation of the minor 
like a maternal or paternal urfcle or the natural father of am adopted son who has 
the interests of the minor at heart and consequently manages the estate of the 
minor: - It is*not usual i in this country to resort tothe provisions of the Guardian 
and Wards Act for the abpointment of a guardian unless there is-a quarrel among 
the members of the minor s family or there is a scramble for managing his'properties. 


: In this discussich, we dre only éoncerned with the. powers of a de facto, guardian. 

under the. Hindu Law and not those of a deefacto guardian of a Mubhammadan. 

minpr. It has beet held by the Privy Council in Imambandi v. Mutsaddi? that a 

de facto guardian unde» the Muhammadan Law has no power to alienate the 

j 7*5 e minos immoveable* properties under any oirgẹmstances, although a ‘different 
e view had been takén on an examination of the, original gexts of the Muham- 


. s: madan Lew by a bench of the Madras High, Court of which a Muhammadan 
we ` Jurist and Judge Was a member.» See Ayderman Kutti v. Syed Ali? >> 
ETC qe eee eo om . 
' E (194 s MLJ. 375 (EB). LL.R. 45 Cal, 878 (P:C.). 
- {ror 3) 35 M.L.J J. 422 : L.R. 45 1A. 78:* 3. (1912) 23 M.L.J. 214 : LL. 37 Mai: [$us 
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. . . Coming to the Hilidu Law, the foundation of the law on the subject rests on 
the well-known passag& at pages 412 and 413 ef the leading case in Hunooman 
Persaud Panday v. Mussumat Babooee Munraj Koonwaree*, ‘here, their Lordships 

e have laid down that the absence of the de jure title*in the guardian does not detract 
from the powers of a manager to charge the mjpor’s properties in proper cases. 
Though the case itself was one of 4 mortgage by the guardian, the same rule has been 

* since applied to cases Óf sales end other forms of alienation of minor’s properties 
and “also to cases of simple contracts made by guardians binding minor's general 
assets. - That this rule established by the decision in Hunooman Persaud Panday v. 
. Mussumat Babooee Munraj Koonwêree! should not in.any way be interfergd with was 
pointed out when dealing with the question ef the liability of a minor;sestate on a 
simple contract entered into by his guardian on his behalfby Sir Lionel*Leach, C J. 
and K.S. Krishnaswami Aiyangar,J.,in Annamalai Chetty v. Muthuswami Maniagaran? 
following the Full Bench decision in Ramajogayya v: Jagannadan?. The rule laid down 
in Hunooman Persaud Panday v. Mussumat Babooee Munraj, K oðnwareet has been, applied 

e not merely to the case of a de jure or a defacto guardian of & mênot, but-also to all cases 
of qualified owners under the Hjndu Law and managers such*as a Hindu widow, the 
manager of a joint family, shebaits wlfether de facto or de jure and the manager of a 
, lunatic’s estate. It has also been recognised that there is no distinction between the 


" powers of a de jure and a de facto guardian in regard to a. minor'$ properties and- 


that a de jure guardian has no greater powers has been laid down following the 


enunciation of the law by the Privy Courncilin the leading case of Huneoman’ 


Persai. See Seetharamanna v. Appiah4,  Ramaswami v. Kasinatha® and Mukkamdta 
_ Hanumayamma v. Kasineni Lakshwgideoamma®. oe. 


If as pointed above, the powers of a de Jacto guardian are the same as hoig ofa 

de jure guardian; it remains to see whether a minor’s estate can: be made liable on a 
Kaio note made by a de jure guardan provided, of ourse, that the note is 
executed by him qua guardian excluding his personal liability and for purposes 
binding on the minor’s estate. The question came up*for consideration by a Bench 
of the Madras High Court in Swaminatha Odayar v. Natesa Iyer? and one of the learned 
Judges held that though as*debt, it may be binding on the minor, a*minor’s estate 
cannot be made liableeon the" promissory note. Then, the question came on a 
reference before a Full Bench in Satyanarayana v. Mallayya8, where the previous 
case-law was reviewed ; and it was decided by the Eull Bench overruling the 
observations in Swaminatha Odayar v. Natesa Iyer’ that a minor’s estate will be 
liable on a promissory note executed by a de jure ‘guardian. No doubt, it has since 
been held that surrounding circumstances should not be looked. into for deciding 
in what capacity a promissory note has been executed. See Sivagurunatha Pillai v. 
Padmavathi Ammal? where the obsepvations to the contrary in Satyanarayana V. 
Mallayya? i.e., that surrounding circumstances can be gone into for deciding in? what 
capacity the note was executed by the person executing it, have been’ disapproved. 
But, this does not affect the correctness of the Full Bench decision i in Satygnarayana v. 
Mallayya* that the estate of a fhinor can be made liable om a properly executed 
promissory note of his guardian representing the minor’s estate for a necessary 
purpose, That a minor’s estate can be rendered liable on his guardian’s pro- 
missory note has since been subsequently followed. , See Seefharamayya Garu v. 


Sathiah.19 If so, it would seem to follove that a prorflissory 1 note executed by a de factg x 


. . *. 
— ————— —————$9—— = 
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* 
guardian, provided of course it is executed in such a form denis the personal - . 


liability of the guardian and is etpressed to be executed Wy the de-facto guardian 
in-the capacity of such a guardian will-equally be binding on the minór's-estate 
if it is for a binding purpose, because a de-fact8 guardians powers are no less than 
those of a natural guardian-as laid down by the decisions referred to above. - It may 
be mentioned in this connection that there is no provision of the-Negotiable Instru- 


ments Act which prohibits a guardian whether deefacto or de jure from executing a -° 


promissory note on behalf of his ward. So, the circumstance that it is a negotiable 
instrument would not seem to go against its.validity as a negotiable imstrument. 
Again, tha@a Hindu minor is bound by the simple covenant.by his de facto guardian 
for a bindigg purpose has been held*by a bench of the Madras High Courtin 
Sudarsana Rao v. Dalayya!. a vos Ae 5 tmt ru 
^^ [t now remains to notiče that there is an observation of Ramesam, J., when 
delivering the judgmeng of the Full Bench in Satyanarayana v. Mallayya® to the 


effect that SwaminathaeOdayar v. Natesa Iyer$, could be supported on the ground e 


that the promissory note in the latter case was by a*de facto guardian, This obser- 
vation was purely obiter as the case before the Bull Bench was a case of a. de jure 


guardian and the question about the validity of a promissory note by a de facto . 


guardian was not considered -by their Lordships and the cases from Hunooman 
Persaud’s case* identifying the position ef a de facto guardian with that of a de jure 
guardian were not consideret] by the learned Judges. Again, there is the degision 
of a single Judge in Vembu Iver v. Subbiah Pillai*. Judged from the report, the only 
points considered by the learned Judge was whetherethe natural father of an adopted 
boy is his lawful guardian and whether a promissory note executed by him was 
binding on the minor and the decisions referred: to above about the power of a 


de facto guardian were apparently not referred to before him.: There is also iy 


decisiqn of another single Judge in Mea Pillai v. Subramania Udayar®, . which 
seems to. sound the other way, tha€ a promissory note.executed by a de. facto 

guardian may under prop@r circumstances be binding on the minor’s estate. 

The decision of. the Bombay High Court in Nagindds Gokuldas.v. Bhimrao" Damu”, 

referred to in the Full Bench decision under notice dées not give full effect to the 

observations of the Privy Gouncil.in Hunooman Persaud Panday v. Mussumat Babooee 

Munraj Koonwaree* identifying the powers of .a.de facto guatdian with thdse of a 
legal guardian and the abeve remarks would seem to apply equally to the Bombay 

decision. o = MR er gu A "a 
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The result of the present Full Bench decision would be that for a binding 
purpose the de facto guardian of a Hindu minor can sell.away his properties or. 
mortgage or charge the same and also createesimple contract debts, but cannot 


execute a promissory note binding on the minor. ^. -e ' 0 
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AN T. E. Runs tap Apjvocam, MADRAS. 


A doubt has been, raised regarding the coriÉctness of the Full Bench decision 
in | Venkiteswamy Chettyw. Rgmalingam.* The source of'doubt is indicated to be the 
decision of the judicial comühittee in Nilkanth Balwant Natu v. Vidya arash 
Bharatiswami.? An examination of that case *would*show that the assumption 
made in'the critical note? that it was an “ Oir demand" mortgage bond that 
was under consideration there is not .Justiged by’ the report of that case. No text 
. waiter or authority has read this case in the manner. in. "which the cfitic wishes to 
read it. i e 


Coming to our own province Perianna Goundan V ` Muthwira Goundan* has not 
been overruled so far by any competent. authority. It i$ a direct case on thé point 
and a decision of a bench which has held the ficÍd Ħl “this date. Seetharama 
Aiyar v. Muniswami  Mudaliar? which is the.only case ‘exhaustively reviewing the 
case-law rests content with concessfon of counsel, as it cannot overrule Perianna 
Goundan v. Muthuvira Goundan.*- ; 


The real diffculty in understanding and- reconciling the ĉases is raised by 
Lasa Din v. Gulab Kunwar,’ Every mortgage is a security for a loan so that in r 
such contract there is a contract of loan and a security... So far as contracts of 
are toncerned the starting point must be ascertained: by a reference, to one or ot 
of the articles from 57 to.80 of the Limitation Act. Article 132 gives no indication 
but refers us back to. those articles for ascertaining the starting point. Examining 
these articles one finds that Article 60 alone provides for a case where demand and 
its date start the running of time and unless the decisions which hold the date of 
demand as starting the limitation. are, aésimilated into this article it will be difficult 
to explain them on any legal or rational hasis. | . . 


- The only method of reconciliation.i is to start with the accepted principle that 
a term in a secured loan i$ intended for the benefit of the mortgagee as much as 
for a mortgagor, for the fhortgagee is as'anxious to havg a safe investment for the 
‘term. So consideredethe loan is in the nature of a “deposit” during the term. 
The fight to demand the deposit during the term-depends upon the happening 
of a contingency viz,, the breach of a covenant. : This is the only logical way of 
understanding Lasa Din v. Gulab Kunwar. — Cedet Questio the decision: is a just one 
and it must be maintained on et and rai à * 


E SUMMARY. OF’ ENGLISH CASES. 


j . 

Daum v, Boase & Co., DrD., (1945) 1 AlLE.R. 605: (1945) 1 K. B. 301 (C.A.). 

Master and Saroiak -Reshondint superior—Applicability—Negligence of. servant driving®vehicle hired to 
another—Accident caused to another servant—Liability—Hirer, or regular employer— Test. » 

Where a workman who has caused an accident to a fellow-workmarwas drivifig a vehicle belong- 
ing to his master, of which he was in sole charge and, which he alone-was allowed to drive, it is not 
easy to establish that the hirer ofthe vehicle with the driver was his “ superior " at the time of the 
accident. Who was the superior at tbe time of the accident must depend ity each case on the facts 
of that case, and no case can be said to govern another Unless thg facts are similar in all respects, 
One test in cases of a vehicle lent with its service to a hireffis “ In the doing of tlie negligent act yas . 
the workman exercising the discretion given him by his general employer, orewas he obeying or dis- 
charging a specific order of the party for whom, upon his employer's direction, he was using the 
vehicle or other instrument ?" Where the accident to a Tellow-worker tfkes glace due to the negligent 
driving of the vehicle, te driver must lg deemed to be exercising a discretion vfsted in him By his 
regular employer when he was sent out with the vehicle—and he made a fnistake* with which the 
hirers had nothing to do. "MAccordinglt the meer employers and not the hirers were liable for the 
negligence, E" 
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SRINIVASAN v. SRINIVASAN, (1945) 2 AILE.R. 21 (P.D.A.). 


Divorce—Hindu already having “a Hindu Wife going through a form of margfoge: with an English woman 
in Englaud—English marriage a nullity—Polygamous marriages—Recognition in English law. e 

Courts in England will not refuse to recognise a marriage between two Hindus, notwithstanding 
its potentially polygamous character. The suggestion in the standard text books that the only kind 
of marriage which English Law reco is one which is essentially the voluntary union for lite, of 
one man with one woman, to the exclusion of all others is wrong. Accordingly where an English 
woman who has been married by a Hindu who had already a Windu wife living prays for a decree 
that her rgarriage was null and void, the Court will recognise as a fact the Hindu marriage and decl&re’ 
the English marriage a nullity. e " a ` 

[Followed in Baindail v, Baindail, (1945) 2 All.E.R. 374 (P..A.), where it was further held that 
it was immaterfd whether the husband was domiciled m British India or in England.] 

e, >’ : . -— 9. ————— ` . 

Cowen v. Cowen, (1945) 2 AILE.R. 197. RE A. 

Divorce—EHigsband persisting in use of contraceptives and resorting to coitus interruptus in spite of wife 
wishing to have a child—Right to dissolution of marriage on ground of non-consuttmation. 

Where a hfsband persists im using contraceptives and resogs to coitus interruptus in spite of the 
fact that the wife who consented go theeuse of conéraceptives had withdrawn such consent and 
wished to have a child, the wiff is entitled to a dissolution: of the marriage on the ground of non-con-: 
summation, Sexual intercoufse cannot be said to be complete when a husband deliberately discon- 
tinues the act of intercourse before it has reached its natural¢ermindtion-or when he- artificially prevents 
that natural termination, which is the passage of the male seed into the body of the woman, A 
marriage cannot be held to have been consummated by an act so performed that one of the principal, 
if not the principal end, of marriage is intentionally frustrated. | Her consent for. appropriate reasons 
at the earlier period to such imperfect intercourse will not be a bar to her right to relief. 


* 
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— dUicKMAN v. PrACEY, (1945) 2 SILER. 215: (H.L.).- i 


o 


Evidence—Death in common calamity—Presumption of survivorship—Law of Property Act (1925) , section 184. 


Per Lord Macmillan, Lord Porter and Lord Simonds (Viscount Simon and Lord Wright, dissenting) — Where 
two persons perish in a common calamity and there is no evidence asto who died first. itis necessarily 


. left uncertain whether they died consecutively or simultaneously, although the circumstances may 


point with high probability to their not having died at the same moment, In such cases the death 
shall be presumed to have occurred in the order of seniority and the younger shall be deemed to have 
survived the elder. (1944) 1 QI. E.R. 81 (C.A.), reversed. vs s 


HawwAH v. Pee, (1945) 2 AllE.R. 288 *'(K.B.D.). 


4 


house—Person entitled to the brooch, 


x d 

H, a lance corporal, was stationed in a requisitioned house which was used as a sick bay. Ina. 
wall crevice H found a brooch of considerable value which he haded over,to the police and obtained | 
a receipt. The freehold of the house had been conveyed to the owner only recently just twe years 
before the finding of the brooch, The true owner of the brooch was never found. H claimed the 
brooch as the finder and as such having a good title against all the world save only the true owner. 
The owner of the house on the other hand glaimed the brooch as the free-holder on whose property 
the brooch was found. » The free-holder had never been in actual possession of the house. 

Held, the place in which a lost article is found does not constitute any exception to the general 
rule of law, that the finder is entitled to it as-against all-persons except the owner. A man does not 


. necessarily possess a thing which is lying unattached on the surface of his land even though the thing ` 


is riot possessed by some one else. Accordingly H, the finder, is entitled to the brooch as the finder. 
* e ; ENCORE 


E | — JOTTINGS AND CUTTINGS. * 
. PRACTICE NOTE*—15th Feb. 1945. * 
Appeal to Prioy Council—Gonstitutional questions between Federal@and Provincial Governments—Costs, 


Where the judgment of the Board dismissing af appeal by ghe Governor-General in Council 
from a detreé of the Federal Court of India and upholding the validity of the sales tax legislation 
passed by the legislature of the respondent the Province of Madeas, was silent as to costs, their lordships 
en an application y the’ respondent for fhe costs of the appeal, directed that the judgment would 

"n 


* stand as delivered, 


During the cours@of the argument on the application Lord, Russell of Killowen drew attention 
to the usual practice of making no order as go costs in appeals from Canada involving constitutional 
questions between,the Dominion and a Province, and referred to Attorney-General for Manitoba v. 


** Attorney-General for Canada, (1925) A.C. 561 at 569, whtrae® was said: œ 


« ‘In acc@érdance with the usual practice there will be no,costs." e 4 . 
The position in India was not strictly the same as in Canada, said his Lerdship, but was very 


*. ẹ analogous; it was Between Government in the Provistce and Government in the centre, and he 


thought that the same practice would probably prevail, apti it would: be followed in the present case 


_ (GovernorGegeral in Ceuncil v. Province of Madras,! ante, p. 91). [L.R. 72 LA. 175.] 


r 


* Present: Lord Russell of Killowen, Lord Porter, Lord Simonds and Sir Madhavan Nair. 
: . 6 + I. (1945) I M.L.]. 225, "E" 
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Finder of lost article—Right as against all except true owner—Brooch found by occupier in requisitioned | 
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NOTES OF INDIAN CASES. . ME CS 
ANANT LAL v. Boipputi, (1944) LL.R. 23 Pat. 348. l 


Baffling, albeit simple, is the term 'agriculturist. Its precise legal connotation 
assumes great importance in assessing the ‘scope of the exemption from attachment — 
and eale contained in section 60 (1) (c), Civil Procedure Code and from vestig 
in bankruptcy under section 28 (5): of the Provincial Insolvency *Act or under 
section 52 (b) of the Presidency Towns Insolvency Act. The Civil Procedure 
Code does not define the term. -The dictionary meanings vary from a husbandman, 
a farmer, to any person employed in the art or science of agriculture. According 

.to Murray’s Dictionary an agriculturist is a professed:cultivator of land, a farmer 
“or husbandman. The term has been the subject of discussion in a large number 
of decisions indicating wide diversity of approach gnd thought. A liberal infer- 
' . pretation has been favoured in some cases. Typical of these is the decision in 
Gurbaksh Singh v. Lal Ghand Darshan Lal, whese it was obsegved that there 
seems to be no justification fer holding that for purposes of section 60 the term 
excludes a large landowner or one who does. not depend solely or mainly on culti- 
vation for his livelihood. A contrary view is found in decisions like. 
Muthuvenkatarama Reddiay v. Official Receiver of Sowtih Arcot. In that case it 
. was held that a large landed proprietor, even though his sole income is from land, : 
is not an agriculturist within the meaning of section 60. That the word ought to 
be understood in its popular sense has been suggested in a number of rulings. In 
Bachan Singh v. Bhika Singh?, it was held that for purposes of section 60 (1) (c) 
an ‘agriculturist’ is one “belonging to the class of persons whomre ordinarily. desig- 
nated as agriculturistf". Likewise in Ashmatulla Sircar v. Pag Mahmud 
Chowdhury’, it was pointed out by the Calcutta High Court that section 60 (1) (c) 
protects only the “common agsiculturists such as live in the county"? that is, the 
raiyats who till the field and, whose maie source of livelihood is cultivation. 


Another line of cases has laid down that in the context of the respective statu- 
_tory provisions the term ‘agriculturist’ should tfe interpfeted iñ its strictest sense, 
only, a tiller of the soil in that sole character, See Jiwan Bhaga ¥, Hira Bhaijgs, * 
Muhammad Akbar. v. Harbans Singh, Sant Ram v. Buta Khaw. , : 


It is generally agreed that an ‘a riculturist’ is one nof in mame merely but in — «s» 
fact, Bute Shah v. Guran Ditta? tis also clear that the matter will have to be j 
° a 


+ 
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decided with reference to the facts of each particular casef Tests have been sug- 
gested not all of which admit of being reconciled. In some cases it has been laid 
down that unless a person has pérsonally engaged himself in agriculture he will . 
not be an agriculturist for purp@pes of section 60. In Nihal Singh v. Siri Ram* - 

it is stated: “The juxtaposition of the word ‘agficulturist” along with the word _ 
‘artisan’ in clause (b) implies a person who occupigs kimsé{f in tilling the soil and .-« 
Whose livelihood depends upon jhe tilling of the'soil. 'Agriculturist meats a 
person who personally engages himself in the occupation of tilling the soil”. In 
Rubine v. Balwantrai Ramnarayan Trivid??, it is remarked that an “agriculturist 

is one whe.ofdinarily engages himself personally in agricultural labours. In 
Habibul Razzaq v. Shiam Bahadur’, it is, pointed out that for purposes of sectioft 60 

a man is “an agriculturist who engages in the cultivatiqn of land, that 1s, who 
ploughs the land, sows the crop and attends to it; and that the cultivation of land 

by hiredelabdurers by a pegson who has a ¢lifferent*occupation does not constitute 

a person an 'agricultugist. The ruling in Muthuvenkatarama Reddiar v. Official a 
Receiver of South Arcot*, however, suggests that the term ‘agriculturist’ does not 
necessarily mean a perfon who works with his 6wn hands. - 


Again decisions are‘not uniform as to what degree of dependence on-agri- « 
culture as a soutce of livelihood would alone make one an ‘agriculturist’. Some 
cases have held that it should be the sole source of living. Thus in Surangini 
Deby v. Kedarnath Chandrd*, the Calcutta High Court has expressed the opinion 
that if a persan’s only source of living is not by cultivation of land he is not an 
agriculturist within the meaning of section 60 (1) (c), Civil Procedure Code. 
The enurftiation is expressed in a positive form in Muthuvenkatarama Reddiar v. 
Official Receiver of South Arcot*, where the learned Judges observed that an ‘agri- 
culturist’ is one whose sole means of livelihood is gained by cultivating land. Ea 
Lakshmayya v. Officiae Receiver of MaSuhpatam®, seems to lay down a slightly 4 
different test. According to the Full Bench in that case: “An ‘agriculturist’ is 
one who is really dependent fOr his living on tilling the soil and unable to maintain, 
himself otherwise. Main, chjef or principal sources of income are not in our wiew 
the proper test$. A man,s main source of income may-be from tilling the soil but 
his other source or sources òf income may be more than sufficient to maintain him. 
The fact that a man’s income from tilling the soil may be larger than his income 
from his ownership of-land or other sources does not seem to us to make him an 
‘agriculturist’ within the meaning af the section.... The test is he must be a tiller 
of the soil really dependent for his living on tilling the soil and unable to maintain 
himself otherwise’. The test of “real dependence” on agriculture replaces the test 
of its being the “sole source" of living. This is made. clear by the observation of 
the, Ful Bench: “At the same time we see no season for depriving an agriculturist 
of the exemption under the section because he may have invested money in a 
business © . . and may derive some income therefrom and do coolie work and 
add to his fargings in bad times". The test of agriculture being the main, chief 
or principal source of living is in terms rgjected by the Full Bench. The alter- : 
native testeof its being the sole source of living is quafified and a third test is pro- 
pounded whether tke perspn is rea]ly dependent on agriculture for his living. Quite 

.*a large numbénof cdses have accepted the trüe test to be whether agriculturé forms 
tite main or cfüef, source of livirtg, Jamna Prasad v. Raghunath Prasad’, Bachan 
Stngh v. Bhika Singh*, S abha Ram v. Kishan Singh?, Hazari Singh v. Jhunna 
Singh, Mt. Agaz Bibi v. Mubarak Ali Khan", Rubine v. Balwantrar Ramnarayan 
Trivid?, Ashmatulla Sircar v. Pan MahMud Chowdhury”, Gopalan v. 





e 
> L OA.LR. 1939*Lah. 388 (H.B.). L.J? 11 (F.B.). NE 

2. A4.R. 1923 Bom. 12. a 7. (1913) LL.R. 35 All. 307. 
ASR. 1939 AL 202 oon: . & "À.T.R. 1927 All, 601. 

4." (1986) I.L.R. 49 Mad. 227; 50 M. ^9, (1930) LL. R. 52 All. 1027. 

L.J. 90. 2 ono 07s. . Od& AIR. 1931 Alb 20. 
$* (1021) 63 ÈC. ofl 11. A.LR. 1938 All 85. 
6. LES. (198) Mad, 777,(1937) 2 M. — 12. (1915) 35 I.C. 343., k 


- the, Judicial Committee in regard to the question. ele 
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ethe mortgage decree, under, section 19 of that Act. The question of the compe- ' 


"under the Madras Civil Courts Acte was to be deemed'to have bedy constituted sô e 

far as may be under the Bengal Civil Coürts Act, 1887, accordmg to the Order-jn- ` 
"Council, with the result that the Berhampore Court ceased,to have any jurisdiction 
for any purpose on any matter arising within the province ôf Madras from the e. 
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Gopalkrishnayya’, alas v. Anjuman Deh, Muhammad Akbar v. Harbans 
Singh?, Gurbaksh Singh v. Lal Chand Darshan Lal. 


The ‘decision under notice takes the view ‘that the exemption provided by 
section 60 (1) (c) can be claimed only where. the person tills the land and thereby 
earns his livelihood, though it Would not mean that the tilling should be done by 
his own hands and not by Aired labour. The decision also lays down that culti- 
vation must be his main source of living, adding however that ' this will notebe tite 
sole test’? What the qualification implies oris intended to reserve is not set out, 


4 


The foregoing review indicates clearly the need for an authoritative elucidation by 


ANDHAVARAPPU RAMAMURTI v. KuLAMoNI CHAUDHURY, (1944.1. L.R. 23 
Pat. 446. e e. ^ v l " . 


A, noteworthy point is decided in the above case Which holds that a court 
outside the province of Madras canaot give relief under section 19 of the Madras 
Agriculturists Relief Act, 1938, notwithstanding the fact that the court to which 
the application is made is the very court which passed the decreesand which at the 
time of passing the decree was a court within the the province of Madras. Conse- 
quent on the constitution of the province' of Orissa,on lst April 1936, the Sub- 
Coust at Berhampore became thereafter a Court functioning within that proviffce 


and subordinate to the High -Court at Patna, instead of to the*High Court at. — 


Madras as it till then was. On 9th November, 1928, a mortgage decree was passed 
by the Subordinate Judge, Berhampore, in a suit on a mortgage of properties within 
the province of Madras. The mortgaged properties continued to remain so even 
after the constitution of the province of Orissa. The Madras Agriculturists Relief 
Act was passed in 1938. Thereafter the -judgment-debtor in the mortgdége suit 
applied to the Sub-Court, Berhampore, fora scaling down of the amount due under 


tency of that Court to eytertain the application was put in issue Section 2 of 
Madras Act IV of 1938 declares that “it extends to the whole of-the province of 
Madras". Section 19"contemplates that the application for scaling down of the 
decree should be made to the Court which passed the decree. That Court in the 
present case was admittedly the Sub-Court, Berhampóre. Only it had ceased to 


be a Court belonging to the province of Mádras from 1st April 1936. Under | 


section 99 of the Constitution Act a provincial legislature may make laws for the 
province or for any part thereof. There is-nothing in the provision bearing on 
the competency of a Court which was originally within the province but which has 
subsequently passed outside it to give relief under a, provindlal eháctment*passed 
subsequent to its passthg out. Section 19 (1) of the Order-in-Council consti- 
tuting the province of Orissa shows that the jurisdiction of the. Hjgh Court at 
Madras with respect to Berhampore shall cease subject tọ what $s stated in sub- 
section (2). Section 20 of, the Order*in-Cpuncil provides for a similar cessation 
of jurisdiction on the part of all subordinate Courts in the transferred areas. And 
by virtue of section 4 (2) of tHe Regulation 1 o€ 1936 a* Court ‘actually constituted 


1st April, 1936, except in so far hs any other notification might have given it such. 
jurisdiction. The application in the case under notice was admittedly nob a “pro- 


+ 
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ceeding pending in a Court" within the meaning of.section 20 (1) of the Order-in- * 5^ «ma 


Council. In Tile Beharani v. Raghu Behara?, before the ,constitutidn of the 


L A.LR. 1927 Mad. 342...,. « . 4 ALR. 1936 Lah. 737. , 
2. AIR. 1928 Lah. 132.. © 7^. 7 "^5. (1939) 1 M.L:J. 340, ^— 7. 
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Orissa province, the respondent had obtained a decree esis the appellant’s ` > 
predecessor in title in the Court of the Subordinate Judge, Berhampige, which 
decree had also been confirmed by the Madras High Court. After 1st April, 1936, 
an application for the execution of the decree was filed in the Sub-Court, Chicacole, 
and objection was raised that the Application should, have been preferred only to the 

° Sub-Court at Berhampore. The learned Judges held,thatəthe latter Court would . 

have no jufisdiction in the matter. No doubt'üt had been held in Ramier v. 

Muthtkrishna Aiyar!, that.mere doss of territorial jurisdiction does not take away 

from the Court which passed the decree the powem» to execute it: That,’ however, - 

was a casc*of a mere transfer of jurisdiction from one Court to another Court 
within the same province and the chief reason for the decision was that a notifi- 
cation of Government altering the territorial jurisdiction of Courts will not affect 
pending cases unless special reference is made to thefa and cannot therefore: 
amount to Acjion under section 150 of the Civil Pwocedure Code. The very fact 
that the Order-in-Coungil vf 1936 saved -furisdiction in respect of pending pro- 
ceedings is a pointer that no jurisdiction can exist in regard to a matter not pending 
at that time. Moreover after the decision ofethe Fill Bench in Nagappa Chettiar 

v. Annapuran Achi? the contention is not open. that an application . under 

section 19 of Aq IV of 1938 is à proceeding in execution. Such an application * 

would be an independent proceeding to enforce a relief newly conferred. The 

Courts in the Orissa province can enforce only the laws applicable to India gener- 

aly and the law applicable to their own province. They cannot enforce daws 

applicable to a*province other than their own. It is thus clear as pointed out in 

the instant decision that a Court outside the provitice of Madras cannot give any 

relief under Madras Act IV of 1938 notwithstanding even the special facts that that 

Court was the very Court which had passed the decree, that the decree was one 

passed at a time when that Court was within the province of Madras and that the Pa 

properties affected by the decree were properties which were and continue to be ^ 

Pittin the province of Madrag. The result is that the Berhampore Court cannot 

give relief. And no other Court in Madras can do so ¢ither for section 19 contem-. 

“plates that religf can be granted only by the Court. whjch passed the decree" It 

seems to be a casus omissus in Act IV and a matterefor legislative interference. 


A 


` NaupxuMAR: Devi v. Burkay Devi, (1944) I.L.R. 23 Pat. 508. 


Two decisions háve recently considered ‘the meaning of the words 
‘separate property’ occurring in section 3 (1) of the Hindu Women’s Rights 
to Property Act, 1937. One is the decision of the Patna High Court referred to- 

* above.» The other i$ a pronouncement of the*Federal Court in Umayal Achi v. 
Lakshmi Aghi®. The former is earlier in point of time. * The latter contains no 
reference to it. In the Patna case two interesting questions among others con- 
cerning the Scope and range of section 3 (1) were raised. The first was whether the 
property of a sole surviving coparceney could be regarded as his separate property, 
for purposes of the Act. The second was whether on the death of the widow of 
an intestate who had shared his paoperties under tlfe Act with a pre-deceased son's 

e widow the latter could clañ® theeformer’s share.as well by way of reversionary 


succession in preference to the intestate’s daughters under the proviso to 
section 3 (1). š e l 
a "On the first question the Federal Court Has m Umayal Aehi’s case?, taken the 
view that-tħe property of a sole surviving coparcener who died intestate cannot be ` 
: .. regarded as hjs separate property within the meaning of section*3 (1) and would 
x '* be govetned by section 3 (2) in regard tg succession thereto. In Anant v. 
s d ; 
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passage.in the. judgment of the Nagpur High Court in Bajirdeo. Tukaram Kumbi 
viamkrishnat: , "We regard if as clear that'à Hindu fámily cannot be. finally: 
brought to an end while it is. possible in naturetor,law. to add a male member to.it.: 
The:family cannot bezat an end while theré is still a potential mother if that mother. 
in- the. way of mature or 1n #he. way of law. brings in:a.new maleemember^.- Ini 
/inayal Achi's :case*, there-was.the possibility of the introduction of a coparceher: 
or;more by adoption or adoptions by the. widow of the intestate as well.as by thé: 
widow of his pre-deceased.son.: In the Patna.case, however, it was*not "the case, 


and: an intérest in a Hindu joYnt family ‘property’. In.$he Patpa case the 
approach? was. giffeMent. “It ‘was recognised that in legal parlance the words 


a ——MÓ——————————————— M. ———9——————7. e. 
L (1943) 2 M.L.J. 599: L.R. 70 I.A.. 4. Principles of Hindu Law, Wh edition,” 
. * 


232 (P,C.). | 1940, p. 230. : : 
2. VIR, 1941 Nag. 107, 118. - 5. Ibid., 257. d A 
.9, (1945) 1 M.L.]. 108 (F.C.). . E : 
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'Separate-property' were sometimes used to refer to property bearing a particular 
ter, a character determined By the manner in which"the intestate or his 


pre-deceased coparceners had acquired title to the property, and at other" times ` 


to refer to the mode in which the property was possessed and enjoyed by the 
intestate. The learned Judges asg&ed that the use of the words “an interest" in 
section 3 (2) shows that the phrase “an interest in a Hindu joint family property" 


has reference mot to the mode in which title has bees] atquired but principally to 


== . 


the natufe of the possession had, that it would therefore be natural to conclude 
that the words ‘separate property’ in section 3 (1Y also refer to.the mode of 
possession and “enjoyment and as such the property of a sole surviving coparcener 
bemg property exclusively enjoyed and" possessed would be ‘separate property’ 
within the meaning. of sction 3 (1).» It may however be mentioned that 
section 3 (3) designates the widow's right arising both under section 3 (1) and 


section 3 (2)*as an "interes?" devolving on the Hindu widow; though the word . 


“interest” éccurs in section 3 (2) only and mot in section 3 (1). In the circum- 
stances, to draw supportefor.a conclusion mainly or exclusively from the use of 
any particular word or phrase may not be permissible. In view of the fact that: 
the Federal Court has given leave to appeal from its decision in Umayal Achi’s 
case’, it may be that the problem will be set at rest by the Judicial Committee. 


In regard to the claim of the daughter-in-law to take the share of her mother-. - 


in-law on her death in preference to the tlaughters of the last full owner, it was 
contended that inasmuch as under the proviso to section 3 (1) the widow ofa 
predeceased son ts to inhérit in like manner as a son if there is no son surviving 
of such predeceased son, the daughter-in law should be preferred to the daughters 
even as a son would be preferred to them. The learned Judges rejected the 
contention as according to them the words “his widow” in section 3 (1) show 
that the words “a Hindu” mean a male Hindu and do not include the case of a 


™ 


+ 


female Hindu; accordingly section 3 (1) can'apply only when a male Hindu dies. ^ 


and has no application on the dgath of a female Hindu and the proviso cannot be 


read as an independent provision of the law so as to extend the ‘scope of the main . 


sub-section. It may, with respect, be pointed out that ij will not be correct to 
treat this as a case of claim not opening on the death of a male Hindu. When a 


limited owner dies succession again opens out to the last füll owner and such ' 


full owner in the case under notice being an intestate male it is as if the male 


owner died afresh in law at*that point of time and there is nothing repugnant in . 


section 3 (1) to such a claim. It would however be a different question whether. 
section 3 (1) would admit of a claim by way of-reversionary succession. Can it 
not be argued that finality in regard to the quantum to be taken is implied by 
section 3 as falling to be determined the moment the intestate actually dies and 
that the original Sharérs shall be precluded from having any further interest in 
the property of the intestate? The case of an illegitimate son may suggest some 
analogy. In Karuppayee v. Ramaswami? it was held that the Hindu law 
doctrine of “reverter” that, on the death of a female, who holds only a woman's 
estate" in the property inherited by her, from the last male owner, the then heir 
of the last"maále owner succeeds to his property is ‘inapplicable to a case where his 
property vested on hfs,death not in e female heir only but in a male heir also. It 
may, be recognised at once thát this view has begn dissented from in Bhagwantrao 
v. Punjaram?, and also that the present is not a case where the property had 
vested in the first instance in a female heir as well as a male heir. The question . 
eis one‘ of intention of the legislature to be ascgrtajned from the language of the 


section 3 and' the Itarned- Judges in the case°under notice have held that the - 


language does not admit of the daughter-in-law’s Claim by 4vay pf reversionary 
succession “undef the Act, ~ +. : 


* 
e. = 
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JlHorwilg FJ. ^ ^... Valia :Anjuthathi Thamburatti v. Kalathingal Ummacha’ Kutty Umma. 
oth August,-1945. . . b , | " B.A. No. -1033 of 1944. 


Malsbar-Compensation for Tenants’. Improvements. Act (1 of 1900), “sections 6 andy3——Improvements by 
tenants—Set off against damages for waste committed by sub-tenants—Principles. - a ee S. 
Malabar Tenancy Act (XIV of 1930)—Mel authorising melcharthdar tc take action agatnst tenants 


and_to obtain possession of the land upon redempti 
dempbtion of kudikanam. . -` E di 


—If takes aifaysenmi's right to sue in ejectment and for re- 


° Although thé Malaba# Compengation for Tenants’ Improvements Act makes provision for pay- 
ments for improvements, to be made*direct to the sub-tenants.the Act does not purport to, disphice 
the ordinary, relations between landlord and tenant. If,*therefore, sub-tenants commit. any act of 
waste (as for instance by cutting tregs) the tenant is liable to the landlord for the acts done by his 
sub-tenant'in the absence of any, contract between the landlord and the sub-tenants*. The’ Act does 
however permit the landlord to'set of--~~nst' the «ompénsation payable to a*subetenant any sum 
that may be due by way of rent and damages on the land held by that sub-tenart, The right to 


set off carries with it a corresponding obligation tosset off 


against the value of improvements due to a 


sub-tenant tlie damages for easte committed: by that‘sub-tenant. Only if the value of the improve- 
ments is insufficient to compensate the landlord for damages done, would the landlord be able to 


have recourse against-his tenant for*the damages committed. by 


sub-tenant.- * e 


The fact that when a melcharth is granted, the melcharthdar is authored by the deed to take action 
e against the tenants and to obtain possession of.the land on.redemption, toes not take away the jenmt's. 
right to bring a suit in ejectment and for yedemption of kudikanam. By granting the melcharih the 


landlord does not lose his right to protect his interests. 


LL.R. (1937) Mad. 545: (1937) 1 M,E..-83- (F.B.) and 51 L.W. 569 considered. 
k * h = . , rd 


. . K.P. Ra i Aryar for Appellant. — 
S. R. Subramania Atyar for 1st Respondent. 
S ^ ^ . 
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Yahya Ak, J- . po *.Rükminamgia v. Anantha Padmanabliaswagni. 


ea 


215 Mugust, 1945, ^ 


Hindu Law—Sticcession—Dancing girl—Female heir inheriting to—Takes an aósolute and not a limited : 


estate. 


A. A. O, No. 103 of 1945. 


. ; rs . ; - he 
The nature of the estate that a female heir to a dancing girl will take on succession is absolute and 


not limited. Special features of the law applicable-to dancing girls reviewed. 


33 M.L.]. 207 and 71 M.L.J. 785, relied on... 


^3 N. Narasimham and N. Ramakrishnayya for Appellant. ao f 
` G. X CRAP Sastri for Respondent. * i RETN 
Wadsworth, ' 7. ge Ramaswamftt Padayachi 2, Vaidyanatha Aiyar. 
24th August, 1945. i : S. A. Nos. 1707 and 1776 of. 1944. 


Minor—Debt due by deceased eadoptive father— Natural father as de facto guardia executing promissory 
note in discharge of such debts and subsfquently conveying minor’s properly infdischarge of the promissory note— 
If conveys valid title to the "vendee— Antecedent debts binding on minor-—Limitation ia respect of-— Cannot. be 


extended by the promissory note of the de facto guardian. 


. A sale by a natural father as de facto guardian of a minor in discharge of a promissory note exe- 
cuted by that guardian to discharge a stili earlier debt binding on the minor (on a promissory note 
executed by the minor's deceased adoptive father) could not convey a valid title, Thè de facte guardian 
has no'authority in law to execute a promissory note on behalf of the minor and the discharge of such 
a promissory note cannot provide the consideration for-a cónveyance by the de facto guardian to the 
vendee of the minor’s property. Nor can the de facto guardian by executing a promissory note extend 

. the period of limitation in respect of the antecedent debts contracted by the minor’s deceased adoptive 
father. Those debts which were consequefitly barred by limitatjon at the*time of the con¥eydnce 
could not themselves provide any consideration for the'conveyancé, not being debts bigding on the 


4 


minor's estate. 
. å. S. No, 8t of 1944 (P.B.), followed. 
S. Panchapakesa Sastri and K. R. Ksishnaswami Ajyar for 


K. Sem, T. R. Srinivasan and R. Sundaralingam for Respondent. 


Rajamannar, F. CD 
24th August, 1945. 


Effect. 


Appellant. *- 


ra Meenakshi, Amma’y. Province of Madras, - 
vL ` è 2? *S. A. No. 2217 of 1944. * 

Givil Procedure Code (V of 1908), section 8o-9- Notice under—Error in description of subjfci-matter of suit- 
l : 


A A i . e : , . . 
In respect of a suit to set aside a revenue sale the motice under seation So of the Code of Civil 


notice should be accurgtely given. The error jn.the description of the subject-matter is a substantial 
+ 





) 23°L.W. 464, distinguished: - 6 5 f e 
P. Govinda Menon (The Crown Prosecutor) for Appellant. et rÉS. . e ow 
ae Government Pleader (K. Kuttikrishna Menon) and A. Narayand Pai for Respondent. 
N. R. C. 7 i e « T 
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Shahabeud-din, 7. l l China Appalaraya v, Venkata Subba Rao. 
24th August, 1945. : GAR, P. No. 1197 of 1944. 
Civil Procedure Code (V of 1908), section 13. (b)—Foreign decree on basis of pre-agreed compromite without 
any controversy—If one on merits and conclusive, ds T s 
Under French Law immoveable properties in French territory can be made liable (as security 
for a debt) only under a decree obtained in a French Court. A creditor in British Indian territory 
after agreeing to lend Rs. 525 on. the security of lands which were i Frgnch territory proceeded to 
the French Civil Court with his borrower and obtained a consept de 
debtor agteed to pay with interest at 8 per cent. pér annum within a period of two years. The 
creditor had paid so far only Rs, 100 and subsequently Rs. 25. The debtor sued claiming the balance 
of amount agrees,to be lent with interest mainly as damages for*breach of contract and alternatively 
on the basis of specific performance of a contract to lend. In defence it was contended inter alia 
that the foreign «decree was conclusive and the claim was barred. x 
. Held, for a decree of a foreign Court to be conclusive there should be a controversy and an adjudi- 
cation thereon. There was no controversy in the suit leading up to the foreign decree which was 
given mechanically in accordance with a prescribed rule merely recognising an arrangement already 
arrived at between the parties. *And as that decision was not one on the merits the plaintiff's claim 
was not batred. act $ 2 
L.L.R. 52 Mad. 503, referred to, I.L.R. 40 Mad. 112, distinguished. 
K. Bhimasankaram for Petitioner. e . 
g'o arasaraji for Respofident, 





Yahya Ali, 7. e Arni Sri Vedapureswarar Temple v, Sundaresa Gurukkale 
27th August, 1945. S. A. No. 1087 of 1944. 


Trusk— T emple— Decree passed agajnst represented'by de facto trustee—If binds temple. 

“in a suit by the de jure trustee of a temple for a declaration that two decrees in favour of archakas 
for "diode a salary obtained against the temple represented by the de facto trustee, were not binding 
on the temple. . j 

Held, that a decree could be validly passed against a temple represented by its de facto guardian, 
so as to be binding on the temple. A.LR. 1940 Mad. 617, referred to. 

T. L. Venkatarama Aiyar for Appellant. 

x = Parthasarathi Aiyangar for Respondent. 


e o e. —«, T - 
Horwill and Bell, FF. A : ` Gangavva and another, In re. 
28th August, 1945. e | R. T. No. 111 of 1945. 

(C. A. Nos. 419 and 420 of 1945.) 


Evidence Act (I ef 1872), section 3&—Scope-—Charge of murder—Statgnent of one of the accused that he 
buried the knife with which the murder was committed by other two accusad in order to conceal evidence of murder 
—Is a confession of an offence punishable under section 201, Penal Code— Cannot beeused against the other accused 
on the charge of murder under scction 302, Penal Code. v - 


, Ina charge of murder against three persons the statement of one of the accused that he buried 
the knife with which the other two accused committed, the murder in order to conceal the evidence 
of the murder, is a confession of an offence punishable under section 201, Penal Code; The statement 
though amounting to a confession of an offence punishable under section 201, Penal Code is not 
admissible in evidence against the other two accused on the charge under section 302, Penal Code. 
I.L.R. 54 Mad. 75 : 59 M.L.J. 471 and (1937) M.W.N. (Crl) 249, approved. 
Obiter dictum of Oldfield, F., in 14 L.W. 474, dissented. from. - 
P. Bosi Reddi and S.° Narasimha Aiyangar for Accused, 

The Public Prosecutor (V, L, Ethiraj) on behalf of the Crown. œ 


K.S. eee 
Yahya Ali, vA , ^ KE .  Suranna v. Somanna. 
6th September, 1945. ; d ~ C. M.S.A. No. 29 of 1945. 


e 
Madras Debt Conciligtion Act (XI of 1936), section 27 (1) —Afplication for execution of decree—Limi- 
tatiori—Period occupied byeproceedings before Debt Conciliation Boardewhich ultimately dismissed the application 
fer conciliation—Right of defree-holdereto exclige. 
* A decree was*passgd on 7th April, 1938, Two of the judgment-debtors filed an application 
befere the Debt Conciliation Board on 1st November, 1939, and in that application they acknow- 
ledged the debt. “The applieation was disnissed by the Debt Conciliation Board on oth August, 


* 1941.* The decree-+holdet filed an execution petition op ayh July, 1943. , 


Held, the execution petition was t a proceeding before’a Civil Court-for the recovery of a debt,” 
within the, meaning of the expression in section 27 (1) of the*Debt Conoiliation Act and the period 


, from ist Novembeg, 1989 until gth August, 1941, occupied by the proceedings beffre the Debt Concilia- 


+ 


tion Board in respect of that debt should be excluded in calculating the period of limitation for the 


execution extition, 


> f. S.eNSrasinga Rao for Appellants `` 
M. Rajagopalachari for Respondent. 
H.S 
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cree for the amount which the, 
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, » Chandrasekhara Ayyar, J. l Sivapuram Sri Sivagurunathaswami Koil Trustees v. 
- 4th September, 1945. > a we : Sarangapani Iyengar.“ 
L^ edi oe x A. A. O. No. 429 of 1944.' 
.. * Madras Estates Land Act (I of 1908) —Padugai land-—Zf “ ryoti land "—Suit for recovery of possession 
of such land from the purchaser from the lessee of*the plantain crops standing on stich land— Jurisdiction of Civil 
ourt,. . e : oe 
Whether or not padugai land (whioh means land on the ldwer level bank breadth of the river’ 
« between the edge of the sandy stregm bed and the high flood level bank) is ‘ ryoti land’ within the’ 
meaning of the Madras Estates Land Att, such land though it may not be part of the siver bed, may 
be part of the river bank, in which case also as in the-case of river beds the land would not bj come 
prised withiw the definition of ryoti land", ....  . , uS 
Where a stranger has purchased dhly the plantain crops on such fadugai land from the lessee, 
it is not open to him to contend that a suit against him and the lessee for the recov®ry of the land 
does aot lie in a Civil Court but must be filed only M a Revenue Court. The fact ehat such pur- 
chaser was asked to pay the rent for the remaining years of the term of the lease cannot convert his. 
status into that of. a ryot. e - 2E woe as E e 2E 
K. S. Champakesa Aiyangar and K. Venugopala Aiyangar for Appellants. j 
S. V. Narayana Aiyar and K. Venketaramani for Respondents. ` e , 
K.S. : ——9———— e * * : i 
* Wadsworth, Officiating C.F. and Koman, 7. "e s 'BagyalakSfjmi Amma’ », Bappu Aiyar. 
x 00 2 11th September, 1945. e i "L. P. A. No. 18 of 19452 
Civil Procedure Code (V of 1908), section 47— Dispute between co-defendamts— Appeal — Maintainability.- 
: An appeal is not maintainable under section 47 of the Code of Civil Procedure unless thete was 
a conflict in the suit or the appeal therefrom between the appellant and respondent. Where a 
respondent bound by a decree was not a party opposed to the appellant but was supporting the appel- 
lant in her claim the case will not fall under section 47 of the Code of Civil Procedure and make the 
appeal maintainable. : i S B. os SQ. 
Decision of Chandrasekhara Ayyar, J., in“A. A. O. No. 289.of 1944, reversed. ^^ >- o 
. T. R. Srinivasa Aiyar for Appellant. - abu. ; " as 
gei E vicious Aiyangar and 0. K? Ramalingam for Respondents. 
d eise . ` SOLA ee? N : " e 
. Rajamannar, J. , Nallakumaran Pillai v. -Badrakaliamman Koil at Sholavandan. 
14th September, 1945. . l S. A..No. 1478 of 1944. 
ve ' Religious Endowment— Person who has been acting as trustee for nigh’ uid years without challenge—If 
de facto trustee or trustee de son tort—Suit by him Jor recovery of property of temple—Maintainability. . - ° 
.^ A person who has been found to have been actin} without any challenge as trustee of a temple: 
for over 35 years though there is no order appointing him trustfe cannot be said to fall within the. 
category of de facto trustees or trust&es de son tort who are not entitled to maintain suits for possession 
on behalf of the institutions of vehich they claim to be trustees. * (1938) 2 M.L.J 663 and (1944) t. 
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M.L.J. 35, distinguished. ` : 
- K. Parasurama Aiyar fot Appellant. - i : 
R. Ramasubbu Aiyar and 1. S. Vaidyanatha Aiyar for 1st Respondent. 
K.S. ` ————— 2. 
j . Yahya Ali, 7. ih '  . PPalanichami Nagar v. Governor-General of Iridia in Council. 
14th September, 1945. > ' represented by the Manager, South Indian Railway. - 
: g^ tu C. R. $. No. 1749 of 1944.. 
‘Limitation Act (LX of 1908), Article 31-—Sutt against railway for compensation for loss of goods consigned 
for transit—Starting-point of limitation... a o SE Lu TM 
Under article 31 of the Limitation Act for a suit for compensation for non-delivery of goods 
consigned for transit time (period of one year from date when the goods ouglft to h&ve been delivered) 
begins to run from after the flefinite refusal or declaration of inability to deliver by the responsible 
railway company. . " $5 


V. Ramaswami Aiyar for Petitioner: : a 
S. S. Ramachandra Aiyar for ResBondent. m 8. oa 
‘ K.S. 4 : e v. wea ee à oo ^ a x 
Rajamannor, F. Mekkileri Koppirichi v. Uppoonni Thattari unhi Ramar. 
17th September, 1945. ` * , 9. A. No. 1900 of 1944 and A.A.A.O. No. 159 of 1944. 
- Malabar Tenanty Act (XIV of 1930), sectign 33 and sectione2 (3)—9Suit for eviction qf tenants from kudi 
yiruppu-— Tenants’ right to offer to purchase the righis— Limits, * -- i “e e 


“On tst October, 1929, one C executed a marupat in favour of P. Under * document dated 21st 
October, 1935, C assigned his rights as lessee to XY and 28who were mempers.of the family of C. On 
4th Match, 1941, the lagdiord permitted the tenants to pull'down the house then in existence and 
received a sum of Rs. 25 from the tenants®as its value. .Further he allowed ghe tenants to construct. 
a new house at their own expense and» agreed to. give them the value of the néw houte at the tige 
of-the surrender of.pofsession of the paramba. A new house was built in pursuance of the permission. 
Within 16 months thereof the lessor filed a suit to recover possesston of the site Sccupied by the house. , 
and the approach to it, when the tenants chaimed that they were entitled -to purchase the sige and the 
way leading to it under section 33 of the Malabar Tenancy Act.: The-plaineiff conteryleft that the 
eral were not entitled to the benefit of section 33 because*of the provisions of section #3) of the 
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Held, (1) As the house in existence was built by the tenants at their own expense the’ building; , 
cannot be described as one “ owned by the landlord ” so as to exclude, the applicability of the Act — ^ 
on the basis of section 2 (3). : | 

(ii) -“‘ Kudiyirubpu " includes the sites of residential buildings and any easement attached thereto. 
s, i)" As the suit related to the site ef a residential building the site having been in the- continuous.  * 
occupation of the tenants and members of their family for over ten years on the date of the institution 
of the suit-they will be: entitled to offer%o purchase the rights in the kudiyiruppu of the landlord who 
seéks to evict them. — . - E. auc 
. «P. Govinda,Ménon (the Crown Prosecutor) for Appellants M * EN MEC 
e, A. Kuttikrishna Menon (the Government Pleader) for Respondent. — Eo ow — xw 


^ Yabja Aly oJ. SUE o. tx T Bala Naragadu v." Chengappa.. 
18th ‘September, 1946. uu" -C.R P. No. 487: of 19447; 


.. Minors-—Guardian opposing compromise—Court taking the view that terms of the proposed compromise will 
be beneficial tq the minor— Court has no jurisdiction to"pass order in terms of the compromise. : 


The Court has no jurisdiction to enforce a compromise even though the terms of it might appear 
to be beneficial to the minorss where the guardian objected toethe Court passing a decree in .terms 
of a compromise. $* e >e- c9 e qM 

. "Where the application for approval of a compromise was not only not made by'either the natural e 
guardian or the guardian ad litem of the infant parties to a suit Dut it was positively opposed by them 
and their pleader-the Court cannot pass an order in terns of the compromise.- The fact that there 
will-be some inconvenience caused if the work of carrying out the partition is directed to be done 
oyer duo is not a sufficient ground for. approving such compromise in the face of objections by the  * 
guardian. - © FAT ah a SUR 

».^, I.L.R. 22 Mad. 378, relied on; 7o M.L.J. 700, distinguished.. 
a T.,K. Srinivasa Thathachari for Petitioner. * 

e B. C. Seshachala Aiyar for ResBondent. -> %™ > i ; oco. or ] 

KS. — . £o oU —— 5. 2L 

Kuppuswami Aiyar, F. ? I'àbbai alias Sheik Abdul Khadar, In re. 
° — arst September, 1945. m j Cr.M.P. Nos. 811 and 812'of-1945. 
`. Government of India ‘Act (1939), sections 205 and 293— Defence of India Rules, rule: 90-B, prohibiting 
export of gold —If affects the Sea Customs Act.—If involves any interpretation of section 293 of the Government of 
India Act--Certificate under sectign 205—TIf can be granigd when point is raised for the first time in the application 42 
Jor issue %f ‘certificate. ` 7 l l ; l ; 
* A certificate under section 205 gf the Government of India Act may not be granted where the 
point sought. to be raised before the Federal Court is raised for the first time inthe. application to 
the High Court for certificate. Assuming that it is open to raise the plea in the application for certifi- 
cate, on'the questson whether the rule under the Defence of India"Act prohibiting the export of: 
gold affected the Sea Customs Act, " 2 A 8 
Held, the export of gold was constituted an offence only under the Defence of India Rules and . 
the effect of sub-section (2) (xxvi) of section 2 of the Defence of India Act is to enable Government to 
make rules applying the provisions of the Sea Customs'Áct so far as the punishment was concerned. 
Section 2 (3) (ii) of the Defence of India Act provides for-rules being made for the punishment in res- 
pect of such contraventjons and therefore the punishment. provided by rule go of the Defence of India 
Rules is one providéd by the. Defence of India-Rules and not under the Sea Customs Act. Accordingly 
no question as regards the interpretation of section 293 of the Government of India Act is in any way 
. involved and a certificate under section 205 of the Constitution Act must be refused. S vd : 
d doe P Govindarajachari, P. S. Venkatesan, K. S. Rajagopalackari and K. Srinivasan, for Petitioners, 
~ The Public Prosecufor (V. L. Ethiraj) on behalf of the Crown. ' 
|^ KS. e ME Cuz . 
Koman, Ja, Satyanaríyana Raju ». Rama Raju. 
Qist September, 194%. è . 79. (2, QR, P. No. 227 /0f 1945. 
Practice—Order on preliminary issue that suit &s bad For misjoinder end direction for trial of other issues 
as the next *stage—Succeeding judge how far ‘bound by that order. i ) 


‘ - When a suit came*up for hearing the then Subordinate Judge took up the first issue ** Whether 
he suit is bad for misjoinder of parties angl causes of action " as a preliminary issue and held that the 
€ z * * s * ££ * * * = 2 
suit was bad for mssjoinder and directed that “ the most convenient course is to decide issues 4, 5 and. 
6 qs the next stage ; if they are decided in favour of defendant there will be no necessity: to enter 
into anyother question," œ a . 


—— ^ When the suit,came on for hearing again the ed Subordinate Jydge held that the course 


> adopted by his predecessor was not a proper one and cald upon the plaintiff to elect as to which- 
of the defendd@ats he intended to proceed against in the suit and give pethe rest. On revision, 
Held, the first order amounts to an adjudication op the first issue and ® is not open to the 


*, e successor te vary*that order. a : ac mud MCCC 
Ea A.T.Re 1929 Mad. 121, applied, € ESL Se den d s 
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. ^ ' P. Satyanarayana Raju and Ch. Raghava Rao for Respondent,- c0: 2st 00 ln 
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. + °` Horwill and Bell, 7. : "E ; Srinivasacharyulu ù. Venkatavaradacharyulu. 
6th September, 1945. i AV A. Ò. No. 194 of 1944. 


Civil Procedure Code (V of 1908), sectiongs7—Scope— Mortgage decree—Purchaser of one of the mortgaged 
properties taking an assignment of the decree-—Execution of decree—Plea of pro tanto-discharge of the decree— 
Not open in execution proceedings—Equities to be adjusted only in Rpagate suit for contribution. 


z À person who had acqyired the rights of the mortgagor in a part of the property subsequently 
became a transferee of the decree qd} the mortgage and sought to execute the detree for the full 
amount due. It was objected that the decree could be executed only for the proportiondte share 
of the decyee amount as against the other properties. i l 


: e ' 

_ Held: The acquiring of the decree by the person who had already acquired the equ®y of redemption 
in part of the mortgaged property does not operatesas a pro tanto discharge of the mortgage decree 
autematically. The judgment-debtors have nothing but an equity in their favouf and questions 
as to such equities could not be raised in executio 1 proceedings ás they do not relate tosthe discharge 
or satisfaction of the decrees The parties must have their equities adjusted in a.separate suit for 


contribution and the execution of the mortgage decree cannot be registed. . 
` e 


 LL.R. 34 Cal. 133 A.L.R. 1936 Cal. 537 ALR. 1923*Pat. 44 And,( 1943) 2 M.L.] . 45, approved, 


s Š ; l 
LL.R. 10 All. 570; LL.R. 4% All. 544 and AIR. 1934 Mad. 250, disapproved. 
oo è uds 
_ P. Somasundaram for Appellant. i -9 
’ P. Satyanarayana Rao for Respondent. > -` e à 
K.S. n ——— Rm —. 1 * & 2 
e c ` gar 
a š . 
fahya Ali, 7. Adi Subbayya v. Subba Sasfri. 
17th September, 1945. b 2 j C. R. P. No. 1480: of 1944. 
Madras Debt Conciliation Act (XI of 1936), section 10 (2)—Statement of debis not filed-&Discharge of 
debts under-—If any specific order necessary—Section 19—Bar of execution——Scope. ae . 
"s The effect provided in section 10 (2) of the Madras Debt Conciliation Act in the event of a 
ee statement of debts not having been filed, of the Webts standing discha®ged, is statutory ang follows 


as a matter of law, and no specific order of the Board is required for that purpose. — . . 


Non-production of accounts is covered by section 11 which postulates that where the necessary 
documents or entries in books of &ccounts are not produced such documents shall not be admissible 
against the debtor in any suitebrought by the creditor or any person claimingeunder him for the 
recovery of the debt. The Board has no power to pass any order purperting to be under section 10 (2) 
discharging the debt on thé ground of non-production of accounts. 


Accordingly an order by the Board that “ the creditor did not produce accounts and conse- 
quently it was compelled to take action under section 10 (2) of Ac? XI of 1936" must be ignored as 
ultra vires. . 


Section 19 (b) of the Debt Conciliation Act bars only execution petitions in which execution 
has been suspended under sub-section (3) of section 18 of the Act. 


“VS. Narasimhachar for Petitioner. 


T. S. Narasinga Rao for Respondent. *. ^ : e œ o. 
K.S. 2 ER CH CM i e 
` x EE . 
Chandrasekhara Ayyar, J. r Punna*Lal s. Kasturchand Ramji. 
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17th September, 1945. S. A. No. 1980 'of 1944. 


Tort—Malicious prosecution and malicious houge-search—-Damages—Exemplary dénages—If can be awarded. 
a@ Ld 


The award of exemplary damages for®*torts (in this ease malicious prosecution and malicieus ° 
-house-search) in cases where the defendant has acted contumaciously is s&nctioned not only,by 


English law but also by decisions of the Madras and other High Cours. (See 62 M:L.]. 107° and 
69 M.L.J. 98.) t E : e " " 


. 9o i 
It cannot be said that there is no tort"known as malicious house-search. * There ig nothing like 
an exhaustive classification of” torts beybnd which Courts should not proceed. New invasion of rights 
devised by the brain $f man might give rise to new classes of torts. - Accordingly there: could be an 
action for procuring maliciously a house-search. AIR. 1917 Pat. 43, referred to. 


Where it is found that the defendant was actuated by malice in prosecfiting theeplaintiff and 
the house-search was procured with a malicious motive, the existente of strained relati8ss between: 
the parties for a long period is a ground for the awatd of exemplary damages instead of refusing it. 

N R G . e € 5» 
. | dii " e 
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Where the amount of damages is.redüced by the first appellate Court on ‘a wrong view the . . 
error must be set right in second appeal though if it was a mere-questior of amount the High Court 
‘would not lightly interfere with it in second appeal. l l a 


. LJ 
, : " e. 
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K. Kolayya for Appellant. » 
B. V. Ramanarasu for Respondent, e 


; i e - s e E: . E 
. “Rajamannar, J. : i Koyakutty v. KunBah. 
19th September, 1945. x ' 8. A. No. 89 of 1944. 


4 e i a ” > 

- ` Civil Procedure Code (V of 1908), Order 41, rules 27 (c) (as amended in Madras) and 29— Appellate Court 
—Summoning an exAmining person as Court witne$—Proper procedure—Necessity to "specify and record on its 
proceedings the points on which such evidence was to be confined before the examination took place. d 
: A e 2T l i s. e. : 
' . The appellate Court when summoning and examining a person asea Court witness must specify i 
the points to which the evidencg is to be confined and record on its proceedings the points so specified 
before the examitiation takes place. Thg extraordingry power to examine a Court witness must be 
resorted to only in exceptionaBcircumstances and with the adequate safeguards laid down in Order 41, 
rules 27 and 29 of the Code f Civil Procedure. — fe. cue. ei y ee ela. e 

- "The.giving of reasons far summoning and examininf such witness in the judgment subsequently 
delivered cannot amount to a fulfilment of the conditions imposed on the Court by Order 41, rule 27 (c). 


34 L.W. 7 (P.C ; (1942) 2 M.L.J. 287 and A.LR. 1937 Lah. r15 referred to. 
B. Sitarama Rao and T. Krishna Rao for Appellant. 


-— 


^9 K. Bashyam.and.G; Gopinath for Respondents. Do wx. ee 

a . c 
SUES..-50. hx EUN . U ML . 
: Rajamannar, 2 on, ex LE (7 "x Venkatappayya v. Butchayya. 


20th September, 1945. . g i S. A. No. 2093 of 1944. e, 
- Limitation Act (IX of 1908)8 séction 20 (as amendedoyeAct XVI of 1942)—Does not operate retrospectively. P4 
“Offer in debt conciliation proceedings to pdy 7 annas in the rupee (in respect of a debt with open 
payments which could riot save limitation) not accepted by creditor cannot be treated as an agree- 
ment to pay a barred debt under section 25 (3), Contract Act. +% l NE. 
& ta : - > : c 
. . A promissory :fote was dated 2oth February, 1933. Payments towards the note on 25th Deceme« 
ber, 1934, and on 19th Novembtr, 1937, could not save the suit ón the promissory note in 1940 from 
the bar of limitation. It was contended that the offer by the debtor to pay 7 annas in the rypee in 
proceedings before the Debt ConCiliation Board could be utilised to found a claim based on section 25, 
sub-section (3) of the Contract Atct, though such offer was refused by the creditor who claimed the 
full amount in the suit. n ; E 
z` Held, PE 22, sub-section (3) -of the Contract Act is based on an agreement and' as the 
offer was refused it cannot be said that there was any agreement. nae HET: 
LL.R. 23 Mad. 94 ; LL.R. 33 Cal. 1047; A.LR. 1921 Pat. 29 and, A.I.R: 1923 Cal. 659, dis- - 
tinguished. i » | . . pea 4 
(ii) The debt having become barred by limitation long before thesamendment by Act XVI of 
1942 of sectio& 20 of the Limitation Act took effect; the amendment could not be relied upon to 
operate retrospectively so as to revive the barred debt. (1944) 1 M.L. b. 347; relied on. It cannot 
be said that the creditor can rely on. the Amending Act as one yiperseding the law as laid down in 
Rama Shah’s case, I.L.R. (1940) Lah. 470 (P.C). r i i i 
` 3 2 
(0 N. Subramaniam, B.S. Ramachandra Rao and D. V. Reddi Pantulu for Appellant. 
~ P, Satyanarayana Reo for Respondent ; " EN 
KS. 0 0. ME cx 
- . e . ET 
< $ ` E * 
Bajamannar, 5. ' e Mulla Madina- Saheb v. The Province of Madras represented by the 
"< 2oth September, 1948. M EE l ° i . l Collector, of West Godavari. 
. ? i - - . € S.A. No. 2030 of 1944... 
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: M : A 
«e — Workmgn's Compensation Act (VIII of 1923), section 19°(2) and section 12 (2)-5-Principal paying com- , 
pensation clgiming right to indemnity from contractor—Jurisdictign of Civil. Court. : . 


p. There. is nothing ift the Workmen's Gompensation Act. which makes an order for compensation 
to the deperfdants of a deceased. worknian to which a person like a contractor; sought to be miadé, - 
liable to indemnify the principal paying.the.confpensation was not a party, binding on him for all: 
es € e Md $ i on tos j 
e MU: » Ld 
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. purposes including the liability to indemnify.’ An order awafding compensation is entirely distinct 

"^ and different from an order allowing or disallowing a claim for the indemnity, The commissioner 


s 
- 
a 


has. juridiction to*decide the question ofeliability. to indemnify the principal.. phe 


Section 19 (2) of the Workmen's Compensation Act precludes the Civil Court from deciding 
any question which is to be decided by the commissioner under the Act. Where the principal with- 
holds an amount due to a contractor claiming it as indemeity for compensation paid by him to a 
deceased workman’s dependants withoat obtaining fróm the cbmmissioner a declaration of a right 

* to such indemnity and the cofttractpr sues in the Civil Court for recovery of the amount so withheld 
-the principal cannot rely on his right # indemnity in the Civil Court as he had not established the 
right before the commissioner. Section 19 (2) of the Act ig no bar to the contractor’s suit but Pt 
will be a bar to the principal asserting his right to indemnity. ° 


K. Kameswara Rao for Appellant. "s "MN pM s 2E > 
- The Government Pleader (K. Kuttikrishna Menon) for Respondent. . 
K.S, Y | 
LR" . 0. : P. 2 ui . C s t : 
: Horwill and Bell, 3 F. om y 9 € uraiswami “Kourtdan, In re. 


215t September, 1945x : : | "e R. T. No. 127 of 1945. 


Criminal Procedure Code (V of 1898), sectton 342— Questioning "accused eunder— Proper: procedure. 


° . The object of questioning the accused under section 342, Criminal Procedure Code, is to give 
the accused an opportunity of explaining the circumstances that appear against Htm in the evidence. 
Unfortunately, since the Privy Council. decision in Dwarkanath v. Emperor, 64. M.L.J. 466, Courts 
have cultivated the habit of summarising thé whole’ evidence and asking the accused what,he has 
to say With regard to it. A summary at considerable length tends to defeat the object of section 348, 
Criminal Procedure Code, because the attention of the accused is not drawn thergby to tbe salient 
features of the prosecution case that seem to call for some explanation. To an ordinary straight- 
forward account of witnesses of an actual occurrence rio detailed questionings would be necessary. $ 
On the other hand, if for example, some article is found in the accused's house which points in an 

. emphatic manner to the accused’s responsibility for the crime he should be given an opportunity of 
= xs Offering an explanation of the presence of that article in his house. 


ud Giving a long precis of the whole prosecution. evidence and asking*the accused what he lias to. 
say with regard to it is an abuse of the provisions of settion 342 of Criminal Procedure Code andean 


&xample of the misunderstanding of the Privy Council decisioff. p 
7G. N. Chari for the accused. d SEMEL LO m E 
The Assistant Public Prosecutor (A. S. Sivakaminathan) on behalf pf the Crown. . um 
‘e ° QM um 
K.S, ——— l ; 
1 ^ H $ i! 
` . y 2 p PEE , TOM * E: : . 
` Wadsworth, Officiating C. 7. and Koman, J. — _... e, .  Jagadeesam Pillai v. Kuppammal. 
21st September, 1945. ——— ven . .  . Appeal No. 296 of 1944. 


. Madras Estates Land Act (I of 1908) as amended by Act (X VIH of 1936), section 3 (10) and section 6 
—Private land— 1 est—Occupancy rights— When available. Y 


t e 
Explanation 2 to section 6 of the Madras Estates Land Act 3s amended in 1936 makes 4t chear- 
that in respect of an inam village which was not an estate before the commencement of the Madras 
Estates Land (Third Amendment) Act, 1936, but became an estate by virtue of that Act, the expressions 
“new "and “ commencement of this Act”? shall be read as meaning the goth June, «934, and the 
expression “hereafter " shall be considered as meaning the-period after the goth June, 1934. 


A ryot who has acquired an ctcupancy right by. Being in possession of his holding on, the goth 

June, 1934, is not entitled to àn occupancy right thereafter regardless:of whether or not he continues 
to-hold the land. Section 6 (1) gives the ryotea permanent right of occupancy in his holding. If he 
has no holding he can Have no right of-occgpancy. ^ `, S NS E " 

- Where on the termination of a, lease thé landlord without objection frem the former ténafit 
gave a fresh lease to another.and at the end of that leage admitted the son cf the setond lessee to 
possession as tenant the inference is that the previous lessees surrendered the,land at the end of the, — 
period of their leases an the person suBseqtiently. admitted into possession gs teflant gets the fight © * 
of occupancy contemplated by section 6.of the Act...) .— s 


. ` The definition of “private land ? in'section 3 (10) as amended by the Act of 1936 read a$ a whole : 
indicates clearly that the ordinary test for “ private "and is Sie"test of retention bY the landholder €" ~» .. 
for his personal use and cultivation by hitů under his personal supervision. ~ I 

> * a ayt s a . 6 
In respect of stich lands, there must be something in the evidence aither-by way of proobof direct .. " 
cultivation or by some clear indication of an intent to regard such lands as retained for the personal ^ 
e E . ° us ee Í 
e 


14. l ; 


tise of the landholder and his establishment in order to place those lands in the special category of . 
private lands in which a tenant under the Madras Estates Land Act cannot acquire occupancy rights. ° 
The mere fact that the landlord owns both the varams in the lands and has been-detting them out on 
short term leases is not sufficient to warrant such lands being treated as private lands. ° 

. 


History of the Tanjore Palace Estates reviewed. 
e : 
V. Govindarajachari, B. V. Ramanarasu and V. Srinivasan for Appellant. 


The Advowate-General (K. Rajah Aiyar) and A. Sundarane Aijar for Respondent. pcs : 
e ‘ . 
> Wadsworth, Officiating C. J. and Koman, F. 4 Subramania Chettiar v. 
21% September, 1945. — 2 i The Collector of Coimb&tore. 
= o. ° ] e ` Appeal No. 328 of 1944. 
Land Acqwisition Act (I ofe1894), section 18—-Reference madee under—Power of Court to go into ques» 
tion whethes refertnce was made within peried of limitation. A n. dk 


` The Court has.power, When a reference is made under section 18 of the Land Acquisition Act to : 
go into the question of limitation for making such reference Specially where the Collector himself 
has included the question oflimitation as part of the reference in his letter accompanying the reference 
and has not decided the question himself. When a question of limitation arises in an objection 
to the amount of cempensation it is eminently desirable that the Collector who as acquisition officer 
cannot be completely disinterested in such a case should refer the question of limitation to the _ 
Court. LL.R. 47 Mad. 357 referred to ; IL.L.R.0§2 All, 96 dissented from ; ILL.R. 32 Cal. 605 (P.C.) 


explaintd; (1943) 1 M.L.J. 66 distinguished and I.L.R. 1944 Bom. go approved. : 
_ T. K. Subramania Pillai and M. Annamalai for Appellant. g 
. - The Government Pleader (K. Kuttikrishna Menon) for Respondent. 
K.S. - : 
: . eje 
Horwilleand Bell, 37. ° . = Chenchuramayya, In re. °™ 
gth October, 1945. ° , R. T. No. 132. of 1945. 
Criminal Trial—Sentence—Principles to be observed in imposing when there are alternative sentences for 
an offence. ° s 


If a Court has two alternative sentences, it should take into considération all the circumstances 
of the case and award the sentence which seems to it, in.view of those circumstances, the more fitting. 
The fact that a murder was unpremeditated and the act was committed in cudden anger are circum- 
stances which will justify the award of the lesser sentence of transportation for life. 


K. S. Fayarama Aiyar and R. Ramalinga Reddi for the Accused. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


K.S, 
F. " e . e e. - dv 
Yahya Alig J. E ' Ramayya v. Nagapotha . Rao. 
gth October, &945. *G. R. P. No. 948 of 1944. 


f 5 
Civil Procedure Code (V of 1908), Order 21, rules 48 and APA e—Person aggrieved by order under— 


Remedy of s-Rgoision— Maintatnability— Rule 49-~Not applicable to cdse of dissolved partnership. ` 


It is. difficult to held on the language of rule 49 of Order 21, Civil Procedure Code, that there 
és anything in the nature of actual attachment when an order is passed under that rule. The rule. 
* provides a procesg in substitution of the ordinary proces of attachment. An order under the rule 
will not amount to an tachment within the meaning of rule 58 of Order 21 for the purpose of entitling 
thé person aggrieved to prefer a claim or ag objection and if aggrieved in such proceedings to file a ` 
-——A |. suit under rule 63 of that Order. In any event the remedy by way of revision can be denied only if 
i ™ the alternative remedy,is certain, conclusive and not 'amifguous. The High Court has power to 
interfere in revision inspite of the fact that the petitioner has another remedy. Ap 


e wie Rule 4g of ogder e1, Civil Procedure Code, does notfapply to the case of a dissolved partnership, 


K. Sebba Rao for Petjtioner. e 
. €h. Raghava Rao for Respondent. e 
K.S, l 3 . ` 
* 
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Bell, 7. o ven, uh C pali Sy ai -Venkanna v. Kotayya. 
26th October, 1945. NDA ED “A. A. A. O. No. 25 of 1945. 
Civil Procedure Code (V of 1908), section 48 (2) (a)—Time [mit for execution—Plea of fraud to escape 
the bar—If can be raised for first time in appeal. — `` DELE d MP CUM 
Section 48 of the Code of Civil Procedure sets a time limif ox execution. But in order to prevent , 
a dishonest and fraudulent debtor from preventing the execution of the decree for the period of 
e I2 years it says that if fraud can beehoyn then the time limit may be extended. "Thqdecree-holder 
can show even at the eleventh hour ard afterwards (for instance in the appeal) that the timg limie 
laid down by section 48 should not prevail, where the conditct of the judgment-debtor is such as to 
have preventéd the execution of the degree within the twelve years. Judges ought to take a broad. 
view of conduct deliberately adopted by judgment-debtors with a view to defeating «nd delaying 
the just payment of their debts by frivolous and futilesobjections which are dishonest apon the face 
ofthem. I.L.R. 44 All. 319, relied on. i ° 


Where the judgment-debtor made a fictitious saléof all his properties to his maternal wncle within 
an year of the decree and by refison of such alienation the decree-holder was utterly unable to execute ` 
the decree, as the alienee for 7 or 8 years filed process after process inean endeavour te prevent the 
decree-holder laying his hands on the propertys of the judgment-dgbtor, the plea 8f fraud can be 

allowed to be raised for the first time in appeal. 47 M.L.J. 428, relied $n. Mulla's Civil Procedure 
Code, page 600, distinguished. dM "m . 


M. S. Ramachandra Rao and D. R. Krishna Rao for Appellant. : 
JN. Suryanarayana and JN. C. Raghavan for Respondent. 
s K.S. 2 M — ê - 
Bell, F. , - '* + Venkatasubbarao v. Bujangayya: 
26th October, 1945. Se 8 ' C.R. P. No. 602 of 1945. 
Arlsitration Act (X of 1940), section 33—Application under, praying that an award should be set aside- 
Court-fee payable. . 


Court-Fees Act (VII of 1870, as amended by Madras Act y of 1922), Schedule II, Article 1—AÀpplicability. 

An application under section 33 of the Arbitration Act, 1940, praying that an award®should be 

. Set aside is not provided for in the Court-Fees Act. As such an application has to be brought under 
“some existing provision, all that can be done is to -use the general article, namely, Article 1 

ievand it is sufficient to pay a court-fee of annas 12 as on an ordinary application. 

**"* V. Rangachari for Petitioner. TERN 

The Government Pleader (K. Kuttikrishna Menon) on behalf of the Crown. 

e KS. ` : " Exc s 
Kuppuswami Aiyar, F. Š . Ramachapdra Rao, In re. 
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26th October, 1945. E eCr]. R. C. No. 441 of 1945. 
. Z (Crl. R. P. No. 404 of 1945). 


Madras Public Health Act (III of 1939), section 142 and Criminal Procedure Code (V of 1898), section 197 
—Prosecution of Health Officer of Municipality for beating and abusing in tht course of his duties the maistri of 
scavengers —Sanction—Necessity. : = 

A maistri of scavengers in a municipality was abused and beaten by the Health Officer of a: 
municipality for not preventing the scavengers creating a disturbance on the pay day. In a prose-: 
cution of the Health Officer at the instance of the maistr1, . 

Held, the act complained of must be deemed to have been done by the Health Officer in the 
discharge of his duties and consequently sectidh 142 of the Public Health Act w6uld apply and sanction: 
would be necessary under thae section for the prosecution even though such sanction may not be 
necessary under section 197 of the Criminal Procedure Code on the ground that the &ccused was’ 


not an officer who could be rémoved only by the. Local Government. P 
Kasturi Seshagiri Rao for Petition&. ie mes B 
The Assistant Public Prosecutos (A, SS. Sivakaminathan) on behalf of the Crown. : 

K.S. EUM au. eee x TE . CR 
Kufpuswami Aiyar, J. "E ° : ə eViraraghava Ayyangar, In re. e . 
26th October, 3945. — . > " ° Crl. R. C. No: 459 of 1945 

m - . (Crl: R. P. No. .4e2 of 1945)e. 


Madras Essential Articles Restricted Acquisition Order, -I 923, section 3 ( 1%—Caning into force of order 

in a municipality —Bringing isto Municipality ef paddy purchased before the order came into force and kept ih a 
village near by—If offence. we a: d - ^ : "ee oc " 
^ The petitioner purchased some paddy at Perambur early in March 1944 and kept it there due to 


lack of transport facilities. ' He brought the paddy to Kumbakonam on and April, «944, after the oye 


Madras Essential Articles Restricted Acquisigion Order, 1943; had come into force in that $4unici- 
pality in the meantime i.e., 14th March, 1944. In a prosecution for an *offance undeg sfction 3- 
(1) of the order, : M. he. donk Shee S RAUM Ld 3 
Held, (1) there was no “ acquisition ” of the paddy after the order came into forcé in Kumbakonam 
and the petitioner cannot be convicted of that offence. $ : 3 . 
NRG . : Tx . e 


~ 


? 16 * 
"The: word “acquired " in section 3 (1) of the order cannot.be taken to mean “ transported” " » 


into the Municipality so as to make the removing of the paddy to Kumbakonam an offence. i.f 
. S. Venkatarama Aiyar for Petitioner. i 


-— 


The Assistant Public Prosecutor (4. S. Sivakaminathan) on behalf: of the' Crown. E MR" 
K.S. PERDU ^ 
Ciera Aiyar, Fe > E : RN ; - Valmig andan In TE. 
- 30th October, 1945. . Crl.. R. C. No. 620 of 1945. ' 
e © e e (@l-R P.. No. 578 of 1945). - 


` Penal Code (XLV of 1860), section-323 and Madras District * Municipalities Act (V of 1520); 
section 359— Charge of obstruction to*municipal servant in the atschangh of his duty and also of causing hurt to him- 
Conviction for, both offences—=Propriety. 

Ifin the cours of an obstruction to a municipal servant in ye discharge of his duty, burt is caused’ 
to him, the aceused can be charged separately for the two offences. Where however the Mapistrate 
makes up his mind to proceed against the accuged under section 323 of the Penal Code, it will be 
proper for htm to drop the charge under: section 359 of the District Municipalities , Act: I. L. R. 59. 
Mad; 442, distinguished. À i 

~ M. Sriniv&sqgopalan for Petitioner, - EE ' a ee 

. quer Public $ Prosecutor: UU. &. Hthiraj) on behalf. of the Grown we = LPM EOE CASTE. n 


HI 


K e 
Chündrasdkhafa Aiyar, J. s E - Audinataysnamurthy,- p re. 
goth October, 1945. è . Cri..R. .C. No..329 of 1945. 
Drug Control Order (1943), use 9 (a) liton amendment of 19-5-1944)-—Sale of Allenbury's feeding 
bottle in violation of —Doubt as to whether “ Feeders. Allenbury ” meant the bottle only or whether it included the o 
teat and valve—Right of accused to benefit of. 


The Drug Control Order as it stood on thedate of a sale of an cnra de 8 feeder bottle by the , 

agcused for Rs. 2-8-0 specified the prices in this manner : 
: * Feeders Allenbury " each Rs. 2. E : °. 

Teats spare fbr above’ Allenbury’s each Re. 0-6-6, eg Pe 
=. Valves spare for above Allenbury’s each Re. 0-5-6. . T 3e 7. 
In a prosecution for an offence under rule 81 (4) of the UTE of India Rules, . . 

Held, as there was some doubt whether the “Feeders Allenbury ” priced at Rs. 2 meant only - 
the bottle without the teat and the valve or included SENE the accused shoud be given the benefit 
of it. 


B. Gagannadha Das for Petitioner. e.. eS 0. XXE EE: i xd 
e The Public Prosecutor (V..L. Ethiraj) om behalf of the Crown, ^. ^ toy ae 
KS. icd RT nu 
TET Aiyar, f. p. 8 peo baa and others;. In ra, 
ist Novenver, 1945. e ° Crl. R. C: No. 675 of 194 
* (Cri. R. P. No. 631 of 1945 3 


Madras Gaming Act (IIT E 1930), section 6—Scope and effect—Instruments of gaming and persons found 
in the place searched By police under a warrant —Nature af evidence —Absence f evidence that such hous? was used 

for deriving profit—Conviction-—Sustainability. 

: Under the definition of.a * common gaming house ” in section 3 of the Madras Gaming Act, 
the element of profit or gain is an essential ingredient and when this has been negatived by the evidence 
there is nothing to-w@rrant a conviction of persons found in such a house under section 9 of the 
Gaming Act which postulates of course the position that the persons found there were present for the 
purpose of gaming in a “common gaming house.” . 

. All that section 6 of the Gaming Act says is that any instruments of gaming found in any place 
entered and searahed wader the provisions of sectiones or any person found therein shall be 
evidence that such place is used a a “common gaming house " and ghat the persons found therein — - 
were there present for the purpose of gaming although no play was actually seen by the police officer 
or any of his assistants. It is only a piece of evidence in support of the prosecution. Butit cannot 
be treated as a conclusive piece of evidence warranting a convigtion of the persons found there without 
other evidence that the pl&ce was kept or used fqr deriving profit or gain. ^ `. ~- un 


K. & Jayarama Aiyar and C. K. Venkataifarasimham for Petitners. : e 
ve "Public Prosecutor (V. L. Etkiraj) on behalf of the Crown. | 
Rm Aiya?, J. ii ° s Kandaswami Asari, In re. 


and November, 1045.0 Crl. R. C. No..700 of 1945. 
* (Case, Referred No. 36 of 1945). 
Criminal Tuum Code «(V of 1898), s®tion 397—~-Scope—Person dn: under detention in a certified 
schodl—Conviction-»-Second detention—Commencement. ° oe . 
Sectione397 of tfe Code of Criminal Procedure" relates to à sentence ` of imprisonnient, 
penal servitude or transportation and not to orders directing*detention i in a certified school. Accord- 
ingly where a person already' in detention in a certified school is again conficted the detention in 
the secogd case will be concurrent with that in the first case. The detention cannot be ordered to * 
commense at the expiratien ofthe detention in the first ce in the exercise of the powers under section | 
897* of tbe "Criminal*Procedure Code, „> 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 007 x 





eihe accused not represented. >, PS E 
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s 
Chandiisekhara ‘Atyar,- J. - - a . '. Yenadi 2. Ratüal akshimaná rara; 
29rd October, 1045. " j l A anae © SSA. No. 2107 .of 1944. 
Inams&-Devadasi service inam—Enfranchisement—Effect—If amounts. to resumption and regrant— 
s Madras Hindu Religious Endowments Act (11 of 1927), section 44. — DO LUN e 
As regards devadasi service inams there is no rule as in the case of village office service inams that 
an enfranchisement extinguishes the old title and creates a &ew one. An enfranchisemeht of a 
devadasi-service inam under section 44-A of the Madras Hindu Religious Endowments Act does not . 
operate. as a bar to the trial of arly swit or issue relating to the right as to the enjoyment of the land 


or the assignment of land revenue as'the case may be. : e s 
l K. Krishnamurthi for Appellant. EE EE. 
Ch. Raghava Rao for Respondent." at oF Xe e 
KS, ^ i ——M 7 . . 
Rajamannar, d. MEL Mubhatimadu Mamoona Lubhai®, Ramanatha Pillai. 
24th October, 1945. AE ia f ub .S. A. No. 1906 of 1944. 


Mortgage «deed —Consiruction—Othi—Glause ~“ Qusrenacoud$ sig. BLC Asra auaa "— 
** Pay the amount and redeem " —Arnourfts to a personal covenant qo pay the othi amount enabling the mortgagee 
to bring a suit for sale. Pr '* NE 
A deed contained a covenant “ you shall take possession of the sclfedule property under óthi for 
‘a period of six-years-from-this day, påy the awessment due to the Government, and enjoy.the property. 
On the expiry ofthe stipulated period I shall pay the amount and rededim the ofhi”. (@srevsmud 
aig. tL @aGarcer@ ae aayth), . m 
Held ; The-words clearly denote a:personal covenant to pay the amount, @md.enables the mort- 
gagee to bring a suit for sale. . 
(1918) M. W.N. 612 ; LL.R. 56 Mad. 892 : 65 M.L.J. 194 ; (1937) M.W.N. 81; LL.R.«tg Mad. 
411 amd L.L.R. 27 Mad. 526 : 14 M.L.J. 61 (F.B.), relied on.. $3 2d * : Ld 
i (1941) 2 M.L]. 447, distinguished. ZEE E" - 
` . Quaere: Whether the amendments to sections 67 and 98-of the Transfer of Property Act, are 
retrospective. mM E i a. ae 
A, Swaminatha Aiyar for Appellants. 
: _ N. Krishnamachari for Respondent. — . Pus 
P K.S. . R : —9—-  - 9 . z o E 
. : Bell, F. P? Venkatarama Mohandas v. Kondia-and ofhers. 
225th October, 1945. : C. R. P. No. 561 of 1945. 
Court-Fees Act (VII of 1870), section 17—Plaintiff becoming owner of properties under a` settlement deed 
executed by his father— T enants 1n" occupation of various portions of the property under ien@ncies created by settlor 
refusing or neglecting to attorngto plaintiff —Sirgle suit against all of them for Possession, mesne profits and ejectment 
— Suit somprises a number of '* subjects " though similar in nature and court-fee on aggregate value must be paid. 


- The plaintiff becoming the owner of properties under a settlement executed by his father found 
various persons in occupation of different portions of the properties under tenancies created by the 
‘settlor. Some-of those tenants unlike others refused of neglected to attorn tò the plaintiff. In a 
suit against such: persons the plaint alleged that the defendants were tresBassers and were bound 
to pay past and futüre mesne profits till date of delivery of possession. The plaintiff also prayed 
for delivery of possession and for ejectment. On a question as to the court-feé payable, 


Held, the suit iu the circumstances comprised a nuniber óf “subjects " as required by section 17 
of the Court-Fees Act. Though the plainfiff may have one cause of actiorfagairfst all the defendants 
it cannot þe said that ther& was only one subject, though the relief sought against the defendants 
may be similar. : f 7 ui 


- . LL.R. 8 Cal. 593, referred to; L.L.R. 33 Bom. 293, LL.R. 29 Cal. 871 and &.L.R. 49 Mad. 
836, distinguished. è ] 

Accordingly the plaint shallebe chargeable withe the aggregate amount of ‘the fees to which tbe 
plaints in suits embracing separately-each of such subjects would:be:liable updér the Court-Fees Act. 


T. S. Narasinga Rao for Petitioner. — e d 
The Government Pleader (K. Kuttikriskna Menon) and? M. Appa Rao for Respondents. : *. 
. K.S. e ————— ui ae un" 
Bell, 7. "T A l * Betraya Chetty v, Kolandai. _ ammm 


26th October, 1945. © — t. ° 207 C, R: P. No. 272 of 1945, ** : 

Indian Soldiers Litigation Act (IV of 1925) and Amendment Ordinance (LXIV of 1942), section 66(ii) 
_—Indian Soldier not furty to litigation but terially concerned “in outcome Of the ` proceedinge=Collector’ s . 
certificate cannot have any effect-~The Court itself must decide as to gle interest or othetwisftof the soldier before — ., 
staying proceedings. .* ` Be ee ` eona 

The new sub-section (ii) of section 6 of the Indian Soldiers Litigation Act provides thatewhere 
an Indian soldier is not a party to any proceeding, the proceeding "máy be: suspénded "it it appears 
to the Court before which that proceeding is‘pendithg that the soldier ïs materially concerried in the 
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" outcome of the proceeding. But.no provision is made in such a case for a collector's certificate to 
„haye any effect. It is for the Court itself and for it alone to be satisfied as to the interest or other- 


“wise of the soldier. 


3 K. Kuppuswami for Petitioner. "ES S ; PS 
Respondent not represented. — - S U 
K.S. B e Vo cns n . 
Chandrasekhara Aiyar, J., " Í : Vijayatuhga, In re. 
V 31st October, 1945. ^ - : Gg. doct Nos. 349 and 372 óf 1945. 


' Penal Code (XLV of 1860), gem. #]7-A—Offence of falsification of accounts—Gist of —Necessity to 
prove that the book, paper or. valuab security concerned was in the possession of the employer. e 

A false sta&dment in a letter or even in the submission of an account does not constitute an offence 
under section 477-À of the Penal Code." The book, paper, writing, valuable security or. account 
alleged to have*been falsified must be shown to belong to or be in the possession ofthe employers In 
the absence pf such proof the requirements of section 477-A of the Penal Code cannot be said to 
have been complied with. 

S. Govindwsaminathan, S. Sankara Iyer and T. K. Rajagopala doas for Accused: 

The Crown “Prosecutor g- Govinda Menon) on behalf of the Crown. ' 


K.S. ‘ gM ea 
.. Yahya Ali, F.. ~ "ILS ' Ramanujam Pillai ». Ramaswami Pillais 
2nd - November, 1945. , - . 2 . GRP. No. 452 of 1945. 


Court-Fees Act (VII of 1870), section 7 y (iv) (A) —Suuit on mortgage averring that certain earlier mortgages 
and sales were nominal*and not binding on the platntiff—Court-fee under section 7 (iv) (A) on the basts of relief 
Jor cancelllation of the earlier documents—If essential. 


Unless the plaintiff is a party jo a particular document and he cannot get the relief he seeks 
w@hout avoiding the document, it being an insuperable obstacle in his way, it is unnecessary for 
him to seek the cancellation of the document ; and-any relief he may otherwise ask for, on the basis 
that the document was not intended to be acted upon and wa#inoperative cannot in substance dnd 
ios be treated as a relief for cancellation within the meaning of section 7 (iv) (A) of the Court-Fees 

ct 

In a suit on a mortgage bond though the plaintiff avers that certain partie mortgages ‘and sales 
were nominal and never intended to be given effect to and not binding on him, he is not bound m. 
pay court-fee on the basis of r@lief for cancellation €f the respective impugned documents. 

“The relationship between a mortgagor anc martgagee is that of a creditor and debtor and T 
in certain matters the mortgagee maybe bound by certain equities binding on the mortgagor it cannot 
be said in general that he is for all purposes a successor or representative in interest of the mortgagor. * 


S. Venkatesa Asyangar for Petitidher. e 
The Government Pleader tK. Kuttikrishna Menon) for Respondent. , . 
K.S, —— ° 
-Chandrasekhara Atyar, 7. : Ayisa Bivi Axial o. Abdul Gani Rowther. 
- 5th November, 1945. Cr. M. P. No. 931 of 1945, 


Child Marriage Resgaint Act Qux of dao cdit to nom a child marriage—Remedy to restrain 
‘the’ marriage is by asking for injunction and not prosecution—There can be no offence under the Act before 
the marriage is actually solemnised. 

The restraint under the Child Marriage Restraint Act on solemnisation of child marriages is by 
punishing those who contract child marriages and those who promote, conduct, perform or direct 
child marriages. But before the Act could apply the solemuisation should take place. Unless the 
child marriage has taken place it cannot be said that any offence has been committed under the 
Act. Where only an attempt to perform a child marriage is alleged the,proper procedure to restrain 
it is to apply fôr anjinjunction when the Court can act under section 12 of the Act and issue an order 


prohibiting the marriage. ° à 
V. Ramaswami Aiyar for Petitioners, x . 
A, Narasimha’ Atyan and M. Srinivasagopalan far Respondent. 
K.S. s LU GARE ee 
e Kuppuswami Aiyar F. d hd Public Prosecutor, Madras v. Paneswar Rao. 
Sth November, 1945. ° ` Crl: R. C. No. 473 of 1945, 


(Crl. R. P. No. 435 of 1945). 
€riminal Procedure Cbde (V of 1898), "on 562— Cqanvictjon for offence unger section 409, Penal Code 
(XLV of 1860)—Case cannot be dealt with under section 562 9f the Criminal Procedure Code. 

Where a person is convicted of an offence punishable urfder section 409 of the Penal Code, the 
offence being ong purishable with transportation for life the case cannot be Wealt with under sec- 
tion 562 gf the Code of Criminal Pro&edure. 

The Puhjic Proseq:tor’ (V. L. Ethiraj) on behalf of the Crown. . 


* B. S.*Ramachandra Rao for Respondent. mE i 
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Rapuey Suraw v. R. C. Buarrrya, LL.R. (1944) All. 37. 


^" This decision is noteworthy for its animadversion of certain practices in regard 
to the triàl of suits, which are by no means peculiar io the United Provinces. . Order 
* 9, rule 3 of the Civil Procedure Códe provides that- where neither party appears 
when the suit is called for hearing the Court mat make an order that te suit be 
dismissed. The provisions are ‘not mandatory but leave the matter to the dis- — . 
* cretion of the Court, set Raf Ghandra-Faraya Lal v. Bhaia Dharman Sahi*. This is 
as it should be, since, in mariy cases the plaintiff may not be responsible for tHe 
unhappy position in which he was placed. As pointed out by Lord Penzance in 
Kendall v. Hamilion,? “ Procedure is but the machinery of the law &&er all—the 
chapnel and means whereby law is adminisftred and justice reached. It strangely. 
departs from its proper office when in placgof facilitating it is permitted to obstruct, 
and even extinguish legal rights and is thus made to govern where it ought to 
subserve." In the case under review, a suit triable by a Revenue Divisional 
Officer was posted for hearing, to a certain edate "at the officér’s canfp at 
a place. where *he had programmed to be on that, date in the course 
of his tour. Later on, the officer- decided to hear the case at another camp 
at a different place. Notice of the change of programmé was noi given to the. 
e plaintiff but was sent to the Bar Association, presumably at the officer's head-: 
quarters. The plaintiff and his pleader went to the place to wlfich the suit had: 
been originally posted and being apprised there of the change in the officer’s pro- 
gramme proceeded -to the new venue. But by the time they reached the place the 
suit had been called and dismissed. "Order 5, rule. 10 of the Civil Procedure Code: 
affords a clue to the mode inewhich notices are'to be given. There can be no: 
dispute that a-party should not suffer by what was not brought to his kyowledge. e 
In the words of Lord Cairns, L.C., in Roger v. The Comptoir D’ Escompts De Paris?, "one 
.. of the first and highest duties of all Courts is to take care,that the act of the Court 
:eW does no injury to any of the suitors.” , Ia Mahomed Khan y. Mt..Sardar Begum*, it 
was held that the mere fact that the Judge put down in his order of remand that the: 
arties wére to appear before the lower Court on a cettain date does not.prove that: 
he direction was “ actually conveyed " to the counsel of the-parties or to the parties 
by the counsel concerned.* A similar conclusion seers to be warranted where the 
notification of the charge in regard to the venue of hearfng was merely put up at 
the Ba? Association. The trial of a suit in camp by itself imposes handicaps on the 
parties by reason of the absence of a suitable library for, purposes of reference, the 
difficulty of getting legal assistance and other factors. When on top of these there 
is also absence of satisfactory notice to the party affected, of the change in regard io 
the place of hearing, the dismissal of the suit for non-appearance of thé plaintiff 
would be difficult to justify. In coming to, that conclusion, Malik, J., observed iri 
the present case: *' There is no provision in the Civil Procedure Code for service 
of notice by sending such general notices to the Bar Association and there is ho Paw 
under which such notices can be deemed to be sufficient. I am informedethat this is 
the general practice in the revenue Courts. All that I can say is that jf this is thé 
practice it is very unsatisfactéry. The practice of hearing casés*in camps at a; 
distance from thé headquarters causes great hardship to litigants and they have to 
pay additional fees to the lawyerg. The cases are not heard in a proper atmosphere, 
nor can there be any library on: hand." | "M | 
= : 2 
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Buacwan Das v. Brrran, I.L.R. (1945) AÙ. 148. » | me 
_ The point involved in the decifion, commonplace though it is, is still one that- 
often arises and in regard to wifich there is no uniformity of appraach. One R, 
a widow, purchased a house for Rs.°398-12-0. Witbin less thar thwee months of epe, 
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the purchase she sold it to one B for a sum of Rs. 499-0-0. The validity of the 
alienation being challenged, it was urged, firstly, that the’ property in question 
was the stridhana of the widow, and secondly, even if it was not, the trensaction 
was supported by legal necessity." It was found that the vendor was about 50 years 
old, that the vendee was a trusted servant of the family, that no relation of her 
husband was present at the time of the alienatio and that the house had been 
acquired from the savings effected by the widow oy of thesncome accruing to her 
ffom her husband's property. It was held by the learned Judges thae, in the'cir- 
cumstances, the burden lay tpon the purchaser of proving that the house ig question 
was the stridhana of the widow. It may, with réspect, be pointed out that the 
conclusion is rather difficult to follow. * If the suggestion be that the circumstances 
give rise to à presumption of over-reaching or undue influence on the part of*the 
vendor, it fs hard to accept. The sale was for nearly Rs: joo more than what was 
paid by the, widow herself within three months before the. transaction. There was 
nothihg to suggest any unfair advantage heing gafned against the widow. The 
fact that the vendor waf a trusted servant would tend to support his bona fides and 
allay rather than raise suspicions against him. The age of the widow was only 
fifty and there js no question of an old woman being misled. ‘The absence of any 
relative of the husband would be immaterial and without significance if the property 
was in fact stridhana. The observation of the learned Judges that “it is settled 
law that it is for the transferee from a limited owner to establish justification for the 


transfer" suggests in the context that what ought to be proved is really assumed, 


namely, that vis a vis the property in suit the widow was in the position of a lifhited 
owner. The réal question would be whether the pyrchase of the property by the. 
widow fron the accumulated savings of income derived from her husband's property, 
would make it an increment to her husband's estate. It has been repeatedly held 
that it depends on the widow's intention. A large number of cases have declared 


that there is a presumptjon that her intenjion is to regard itas her stridhana. Itis ye." 


thus st&ted : “ The acquirer of property presumably intends to retain dominion 
over it, and in the case of a Hindu widow, the presumption is none the Jess so when. 
the fund with which the property is acquired is one, which though derived frome 
her husband's property was àt her absolute disposal e. . ~- . Her absolute 
power of disposition over the income derived from her limited estate being now 
fully recognised, it is only reasonable that in the absence of an indication of her 
intention to the contrary, she must be presumed to retain the same control over 
the investment of such income."! The ruling of the Privy Council in Jsr? Dut 
Koer v. Hansbatti Kgerain®, which 1s'often considered as affording support to a con- 
trary view only lays down that “ if she has made no attempt to dispose of them in 
her lifetime there is no dispute but that they follow the estate from which they arose. 
This observation does not warrant the view that even where such disposal has been 
maele rt would Sill ife for the transferee to show that the widow intended to regard 
her purchages from the income of the husband's estate as hef stridhana. The obser- 
vation in Ngbakishore Mandal v. Upendra Kishore Mandal?, that though it would be 
true that in regard to property acquired from the eccumulated savings from the 
income of the property which she received from her hysband, it would be possible 
for her to sb deal with it that it would remain her own “ yet it must be traced and 
shown to have beet: so dealt with " does not.again'suggest that till it is done there. 
Will be a presumption thatthe acquisition showld be treated as an accretion to her 
husband's estate. «This conclusion receives support from the observations of Lord 
Phillimore in Rajah of Ramnad v. Sundara Pandiyaswami Tevar* where it was'stated : 
‘* A«widow may so tleal with the income of her. busband's estate as io make it an 
accretion tq the corbus. It may be that the presumption is the other way. A case 


— ———————MÓá——RÓÓ——À— PS 
e + bd e z 
I. seee Mulla’s Hindu Law, gth edition, 324 (RC.). 
p. 173; fkanna v. Kenkdyya, (1901) LL.R. 25 3. (1922) 42 M.L.J. 253 (P.O.). 
Mad. 35» etc. . . 4. (1918) 36 M.L.J. 164: L.R. 46 LA. 64: 
8. (1884) L.R. 10 LA. 150 : LL.R,'10 Cal. LLR. 42 Mad, 581 (P.C.). 
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.- has been cited to their Lordships which seems so to say. But at the outside it is a 
presumption and it is a question: of fact to be determined, if there is any dispute, 
whether & widow has or has not so dealt with her property." There does not therefore 

e seem to be any justification for holding that purchases by the widow from the income 

of her husband's estate will not be stridhana eves. where she has disposed of such 

purchased property in.her lifetitne. ` 
+ 8 
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COLLECTOR OF MEERUT v. HARDIAN SINGE, LLR. (1945) All. 204. 


‘ * 

‘It was held in this case that a transfer o& property in favour of a ward of Court 
is pérfectly competent and though the vendee will be under no persdnal liability 
to pay the unpaid purchase money the statutory charge provided by section 55 (5) (5) 
of the Transfer of Property Act can. be enforced against the property sold. The 
question arose under the United Provinces Court of Wards Act (Act, IV of 1912). 

e »ection 37 of the Act lays down that Ta ward shall nót be competent to transfer 
or create any charge on, or interest in, any part of his proptrty which is under the 
superintendence of the Court of Wafds, or to enter into any contract which may 
involve him in pecuniary liability." The provision in the Madras Court of Wards 
Act (Act I of 1902) section 34 (a) is in almost identical terms ; only it contains after 
the words “ pecuniary liability ° the additional words “ personally or in respect of 
such property." There is nothing in the* language of these sections to indicate 
that the legislature intended to prohibit a ward from becoming a transferee of 
property. Nor is there a prohibition postulated anywhere else. Section 7 of the 
Transfer of Property Act provides that every person competent to contract and 
entitled to transferable property is competent to transfer such property. * But it is 
nowhere said that a person not competent to contract is incapable of being a transferee 

‘-ey of property. In the case of a minor, for instance, it has been repeatedly held that 
** "a duly executed transfer by way of sale'in favour of a minot who has paid tke con- 
sideration money is not void and is enforceable by him, Ulfat Rai v. Gouri Shankér}, > 
Munni Koer v. Madan Gopal*, Narain Das v. Mt. Dhania®, Munia v. Perumal‘, Though 
a person is disqualified io enter into a contract such a disqualification has nothing 
to do with his capacity to be a transferee. Totally different considerations arise 
where matter passes from the domain of contract into one of conveyance. It is 
true that the purchase money cannot be recovered either as a personal liability 
of the vendee or as against his other property. But there is no bar against the 
enforcement of the vendor's lien for the unpaid purchase money against.the property 
sold. It is not the case of a disqualified person creating a charge? it is a case where 
the charge arises by operation of law, and that not against property of which the Court 
of Wards had assumed superintendence but against property which is acquired 
after such assumption of jurisdictton. , e o x 
. 


EMPEROR v. BHAGWAT SsruPp, I.L.R. (1945) All. 272. ae Um 

The relative scope of stctions 5 and 6*of the Child Marriage Restraint Act 
bas been the subject of conflicting views. Section 5 provides for the’ punishment 
of “ whoever performs, conducts or directs a child marriage." Section 6 stateg 
that where “ a minor contracts a cHild marriage, any person having charge of thc ° 
minor, whether as parent or guardian or in any other capacity, lawful pr unlawful, 
who does any act to promote the marriage oiPpermits it te be solemnised or negli- 
gently fails to prevefit it from befag Solemnised, shall be punishabte." In Munshi © 
Ram v. Emperor?, the Altahabad High Court took the view that the ?pplicability 
of one or other of these two sectionsedepended on whether the marriage was not or 





. e 
- a. (1911) LL.R. 33 All. 657. 4. (1911) L.L.R. 57 Mad. 390, © : 
2. a I.L:R.. 38 All. 62. 5. (1936) LLR. 58 All. 402. " e m" 
3. (1916) LL.R. 38 All. 154. . 
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was contracted by the minor himself. Jf the marriage was not contracted by the 
minor himself but was arranged by others, section 5 would be attracted and it 
would apply not only to such persons as priests and strangers but also to th parents 
of both the bridegroom and the bride. In Pubic Prosecutor v. Rattayyat, the Madras  * 
High Court held that sections 5 and 6 were intended to deal with different classes 

. of persons, that section 5 would apply to persons other than, the parents of the minor 
and that secijon 6 alone applies to the parents. Thgsame vlew was taken in Nagpur ? 

- ih Ganpat Rao v. Emperor.* It is, with respect, subrhitted that the latter view seems 
to be moré in accord with .the language and intendment of the sections. The 
expression e*ewhere a minor contracts a child marriage ” is not to be understood 
literally, inasmech as the definition o“ contracting party "' in section 2 (c) of the 
Act as “ either of the parties whose marriage is or is about to be hereby solemnised ” 
suggests that “‘ contracting " merely refers to- the formatiqn of the tie of niarriage 
and not to the exercise of any personal volition by the parties between whom the 
marriage takes place. is is alsg consistent with tHe fact that in a Hindu marriage 

. the bride is more or less®a passive party and is the subject of a donation or dhana by 
her parent or guardian. It would therefore be incongruous to talk of her as con- 
tracting a marriage inethe literal sense of the term ''contract." That apart, in 
regard to the acts punishable, section 6 covers a wider field than section 5. Under 
the latter sectior it is only “ performing, conducting or directing a marriage " that 
is punishable ; and these will not subsume preparatory or preliminary acts stich as 
jegotfations which. precede ghe settlement of a marriage, see Sheikh Haidar v. Syed 
fes. Section 6 on-the other hand makes punishable the promoting—which will 
include even acts preliminary to the actual marriage—as well as negligently failing 
e to prevent a child marriage. The larger responsibility can evidently be placed 
only on the parents or guardians natural or de facto. In that view, it is clear that 
. section 5 is intended to deal with persons other than the parents or guardians and 
section 6 alone applies £o the latter. In,the case under notice the father of a girls ` 
unger 4 years of age and her Aa were charged with having committed “` 
an offence under section 6 and it was argued that the girl could not be deemed to 
have '* contracted the marriage ” in the sense in which that expression was sought 
to be construed,in Munshi Rant s case* and therefore the parties were not liable. The 
contention was repelled.» It was held that there being a child marriage, section 6 
will apply so far as the father of the girl was concerned because he was in*charge 
of the girl and had negligently failed to prevent the marriage. The grandfather 
was acquitted on the ground that while the father was alive he, the grandfather, 
could not be deemed to be in charge of the girl. As a proposition of law this may 
require to be qualified for though in a legal sense the father qua father may be the 
guardian of the girl and in charge, still as often is the case with Hindu joint families 
the grandfather might be the effective head of the family and manager and in de 
facto charge of*all the affairs of the family. - * T 


. EMPEROR v, KzsRf CHAND, LL.R. (1945). All” 450. 


_ ‘IntereSting questions sounding in psychology, and ethics, such as whether as 
-between the giver’ and the acceptor of illegal gratification who is more culpable 

* and how far ‘fie laying of a tra to detect sch offences would be justified, arose 

far consideration Pn the case under notice. At first blush, it looks as if the first of 

l „these ETA must. depend on the circumstances of each case and the*relative 
^ «e ‘culpability of the parties will turn on who wagtketempter andewho was the tempted 
in the particular case. Chapter XI of the Indiap Penal Code which deals with 
„offences by or relating to public servants makes the receiving of bribe an offence 

bat do es not*punish the giving .of. one as a substantive. offence. A giver. under 








: " s : a : 
. "3x, LER (1937) Mad. 854. * à : §. LL.R. (1939) Nag. 241. - 
2. A.LR. 1932 Nag. 174. ° 4. (1936) LL.R. 58 AIL 402. .- 
. 9 e z 
e « * * 


bd e 
an + 
. 


i . 


-æ 


HJ.. THE taa LAW JOURNAL (N.1.C.). -o 2g: 


, | the Code can however be punished as an abettor—see section 109, illustration (a)— 


and the same punishment can be awarded too. According to the authors of the 
Code, tht reason for not treating the giving of-a bribe as a. substantive offence in 
India, is that, while in countries Where the people are independent the giver is 
generally the tempter and the receiver is the tempted, in India, the receiver of 
bribes is usually the tempter. The givers “ give bribes. . . . . from exactly 
the same feeling which Rads*them to give their purses to robbers or to. pay ransom 
to pirates”. The receipt of bribes in such a cougtry therefore savours-of extortidin 
and the authors were "strongly of opinion that it would be unjust and ‘cruel to 
punish the giving of a bribe in any case in which it could not be proved*that the giver 
had really by his instigations corrupted the*virtue of-a public serfan& who unless 
temptation had been put in his way would have acted uprightly". It would thus 
seem that according to the authors of the Code, giving is relatively less culpable 
at any rate in this country in view of its facts of life. The case under revjew discloses 
conflicting views. Iqbal Ahmad, C.}., rightly. points out that tite megastire of 


e punishment always depends on the degree of shock to the*conscience of society ór 


the state which the offence preduces and that the giver and the taker of the bribe 
both work in unison and it is their concerted action which produces a result consti- 
tuting a menace to society. The learned Chief Justice went on to add: “ There 
can be no question of acceptance of illegal gratification unless thefe is some one to 
offer such gratification. The ball . - . ts set rolling by the person who 
offers the bribe, and as such he is the primary culprit." Apwopos of this point, Malik, L., 
observed : ' At the same time we have to bear in mind that the conduct of the officer 
acaepting the bribe is probably moresreprehensible than even the conduct of the contractor 
who gives the bribe”. At another place the learned Judge remarked: ,“ To my 
mind the proper way of putting down this evil is to punish not only -those who 
offer bribes but still more severely those who take bribes’. It may, with respect, be 


sv suggested that neither of these views wold be strictly acgurate but that it really 


‘depends on who is the tempter and who is the tempted, which again will hea 
question of fact turning on such factors as the status of the people concerned, the 
"education they have received, the degree of independence from or subservience to 
executive authority they enjoy, etc. ° . ` 


. Ag to detection of corruption by laying traps, in The King v. Mortimer,! Lord 
Alverstone, G.J., had remarked: '' The particular transaction of which evidence 
was given was the result of a police trap, and though I Uo not like police traps any 
more than any one else, still it is only fair to remember that it is almost impossible 
to detect this class of offences in any other way". In Emperor v? Ghaube Dinker Rao,* 
referring to the trap which in that case was laid: by a judicial officer, it was observed: 
“The plan of tempting and trapping the accuséd was-objectionable and should not 
have been resorted to by an officer of the judicial departments’. Jm the case under 
notice, the learned Chief Justice thought that no exception could be taken to the 
setting of traps to detegt corruption by persons other than judicial officers. Malik, 
J. expressed a slightly differgnt view- by suggesting that where detection is made 
through the setting of a trap that circumstance may have a bearing on the question 
of punishment; He said :" ** It has been argued before us that it is impossible 
to detect bribery unless traps dre laid. This is largely true even though one may 


dislike such traps. But at the samg time where the*facts disclose that the bribe, 


"was solicited, even with the object of getting a nian caught and,furfíshed, it woutd, 
to my mind, render the abetment less culpable than it would otherwise be”. TRus 
it would seem that the propriety of laying traps for the detectien of corruption will 
-largely depénd on who sets the trafs; and, in any event, that may be a qircumstance 


to be.considered,in awarding punishment. 
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. ALLAHABAD BANK Lip. v. MAHARAJ KisHore Kuanna, I.L.R. (1945) All. 506. 


Two of the questions that fell to be considered in the above case were (7#whether 
the power to appoint a receiver pf property weuld carry with it the power to dis- 
miss him and (4) whether an appeal will lie in respect of such an order. "There 
is no express provision in the ‘Code of Civil Procedure conferring power on the 
Court to dismiss a receiver appointed by it. Order 40, pule 1 (a) merely states 
that where if appears to the Court to be just and "convenient, the Court may by 
order appoint a receiver of any property, whether before or after decree. , Likewise 
Order 43, rule 1 (5) provides that an appeal shalldie from an order under rule 1 
of Order 402. Ip A. V. John v. Agra Ugited Mills, Ltd.,* it was held that the Court 
which has pewer to appoint is also invested with the power to dismiss. In effect 
the order of dismissal should be deemed? to be one passed under Order 40, rule 1, 
which will mean that there is a right of appeal, see Sripathi Datta v. Bibhuti Bhusan 
Daita?. Thts view is shared by the Rangoon High €ourt in Abdul Khader v. R. M. 
P. Chettyér Firm?. In AMaRomohat Neogy v? Surendra Kumar Roy Chowdhury, it is, 
however, held that the «Court may in the exercise of its discretion make any order 
discharging or removing a receiver and the reeeiver ‘has no right of appeal against 
the order of removal passed by the Court appointing him. In the case under notice 
it was held that the Court which appoints the receiver has also the power to remove 
but it was felt that it was not necessary to consider whether an appeal can be carried 


from sych order, in the view which the Court took on the other aspects of the case. 
4, + 
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Kine v. Kine, I.L.R. (1945) All. 620. 


On the question whether the.rule in Russell v. Russell? is applicable in India 
there is much conflict Of opinion. It was laid down in that case by the House of* 
Lofds that there being a presumption'in law that the child of a married woman 
was begotten by her husband, neither the husband nór the wife can be permitted. 
to give evidence tending to bastardise the child born during wedlock. Evidence 
of non-access Can be shgwn only by evidence aliunde. The law governing the 
proof of the legitimacy of a child in India is found in sectidn 112 of the Evidence 
Act, according to which the birth of a child during the continuance of a valid 
marriage between the mother of the child and her husband is conclusive proof 
that the child is a legitimate child ef the. husband, unless it can be shown that the 
parties to the marrfage had no access to each other at any time when the child could 
have been begotten. Under section 120 of the Act the parties to a suit and the 
husband or wife of any party are competent witnesses in all civil proceedings. 
Prima facie theme isenothing in the Evidence «Act, which debars a husband from 
giving evidence of non-acces$ to his wife, even though the effect of such evidence 
may tend fo prove that the child born during the continuance of the marriage to 
the wife is really a bastard. In John Howe v. Charlotie Howe?, a Full Bench of the 
Madras High Court hati taken the view that whatever may be the common law 
of England, in regard to the matter, under sections #8 and 120 of the Evidence 
Act, both the partits to divorce proceedings will he competent to give evidence 
es to non-access and the consequent illegitimacy of the child. This opinion had 


* ne doubt beer rendered before the decision Of the House of Lords in the Russell 


casc?, but even after that ruling the Madras High Court has stuck to that view. 
In, Mayandi Asari v, Sai Asari,” it was held that in a case of disputed legitimacy 
there is nothing contrary to law in the mother 8f the child fiving evidence as to 
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access or non-access. And in Purna Hanumantha Rao v. Ramachandrayya,! the same 
view „has been expressed. The Allahabad High Court has in Doutre v. Douire,* 
reached ea similar conclusion. In Joseph Anthony Sweeney v. Mercy Beatrice Catherine 
e  Sweeney,* the Calcutta High Court has taken a eontrary view and held that the 
rule in Russell v. Russeli* is applicable in India ang will govern not only cases where 
the legitimacy of the child is directly in issue but ‘also proceedings instituted in 
* consequence of adultery. he opinion of the Lahore High Court is to the same 
effect. In Chamarette v. Chamavettée,® it was laid down that in a divorce. case, whese 
the paternity of the infant is in question neither spouse can give evidence, of non- 
intercourse after marriage which would tend to bastardise the child korp in wedlock. = 
The Bombay view also seems to be similaresee Premchand Hira v.eBa, Galal. In 
the*case under review, the admissibility of the evidence arose in coxtnection wi 
divorce proceedings and the Allahabad High Court followed its own earlier ruling. 
. The main argument for holding that the rule in Russells case applies to India 
rests on the language of sectfon 7 of the Divorce Att. That section states : 
* Subject to the provisions contained in this Act, the Bigh Courts and District 
Courts shall in all suits and proceedings hereunder, act and'give relief on principles 
and rules, which in the opinion of*the said Courts are as nearly as may be, 
conformable to the principles and rules, on which the Court of Divorce and Matri- 
" monial Causes in England for the time being acts and gives relie&" The question 
therefore is whether this section warrants the importation into this country of the 
English common law rule laid down in ‘Russell’s cag. In this country the prin- 
ciple$ of the law of evidence are set out in the Evidence Act. This Act declares 
the competency of the husband and wife as witnesses and section*112 lays down ` 
the rule regarding the presumption of legitimacy. The Evidence Act is a code 
which not only defines and amends but also consolidates the law of evidlence—see 
Preamble. The proper approach will therefore be to start from the Act and not 
= ey deal with it as a mere modification of the law of evidence prevailing in England. 
** "Section 1 lays down that the Act is applicable to the whôle of British India and 
applies to all judicial proceedings in or before any Court.¢ As pointed out by the Sefect 
4omrmittee the provisions of the Act are based on the English law of evidence 
modified to suit India andare exhaustive. “ Under «he Evidence Act, admissibility 
is the rule and exclusion the exception and circumstances which under other systems 
might,operate to exclude, are under the Act to be taken into consideration only 
in Judging of the value to be allowed to evidence when admitted"—see R v. 
Mona Puna’. Yt may also be remembered that while the Divorce Act is of the 
year 1869 the Evidence Act is a later enactmént, Act I of 1872. Also the rule 
in Russell’s case is only a rule of evidence and the provisions ôf section 7 of the 
Divorce Act can have advertence only to the substantive rules and principles 
peculiar to the law of divorce applicable in England and not to the rules of the 
other branches of law, such as the tules of evidence, regarding which there is, an 
exhaustive statutory enactment here. ET l 
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Secretary or STATE v. Krisuwa Rao, (1945) 2 M.L.J. 352 (B.C). 


. The nature of a srotriyam.and ets characte? came up for examination in thi$* 
case by the Judicial Committee. Literally, a srotriyam means*a grant in favour . 
of a Brahmin learned in the vedas. In course ef time it came to include assignments p" 
to servants of Govemnment, civil ey military, irrespective of thé religion or caste of e» 7 
the grantee, as rewards for seryices rendered, see Sundaramurthy Mudali v. Valla- 
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nayaki Ammal.+ In fact in the case under notice, the srotriyam grant was made 
for services rendered by the grantee as Head Sarishtadar of a district. | What 
passes under the grant, whether it is the melvaram-only or the soil itself, must 
necessarily be a question depending on the tewms of the grant. In Narayanaswami 
Naidu v. Secretary of State,? wherg a village had been granted as a srotriyam to the 
holder of the office of nattuvar ón the abolition of that office and the inam was subse- 
quently enfranchised by the Inam Commission who sissued a title deed with the 
words, “ besides poramboke", in regard to the quantum of the grant, the Matlras 
High Court held that the mam Would not convey, despite the language used, the 


right to the bed of a stream passing through the Village. Itis true that the inam 


title deed cannet convey more than what had passed under the grant—see Secretary 
of State v. Srinivasachariar*-—but certainly the use of the words-'* besides poramboke "' 
would be a circumstance indicating that there was no reservation by Government 
and if the grant was of the soil there can be no question that the grant will include 
the grantor's,rights' in.t&nk, river and channel potamboke.: In the present case 
no formål cowle was ever issued." A 
lives orginally, z.e., to the grantee and his next two, heirs. The inamdar accepted 


enfranchisement at the time of thé Inam Corfimission’s investigation and the inam 


was confirmed to the grantee in perpetuity the tenure being converted into a’ free- 
hold, subject only to the: payment of the annual quit rent then fixed. It was 
contended by Government that having regard to the intention of Government .to 
grant the inam for three lives only it would not have been a grant of.both varams 
lmt would be of the melvaram only. In the words of the Judicial Comntittee, 
1t 1$ now well established by decisions of the Board, firstly, that a srotriyam grant 
may be either of the melvaram only or it may be of the proprietary rights ; secondly, 


that if tbe original grant gave only the melvaram the subsequent proceedings of 


the inam commission will not change its character or vest in the inamdar a subject- 
matter not belonging to him. The Privy Council went on to point out that inas- 
much es in the present’ case there was no document of grant the extracts from the’ 
infm register would be “‘ the best evidence cf tlie true character. of the grant. 
Their Lordships also point out that even if the grant was to enure for a limited 
period only, that would notebe inconsistent with thg passing of the full pro- 
prietorship to the granteesfor that period. But in view of the fact that the inam had 


'been converted into a freehold and confirmed in prepetuity as shown by tbe pro- 


ceedings of the inam commission the point had lost much of its force. Incidentally 
their Lordships also re-affit'm the view expressed in-the Swamigal caset that Madras 
Act VIII of 1869 created no presumption that the view entertained by the inam 


LI 


It was in evidence that the grant was for thrée | 


. (2 i 


commission as to fhe character of the particular grant as conveying.both varams - 


was unfounded. 
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-* A Iu THe Goops or Wituiam Begcuv,. LL.R. (1944) All. 229. . . 

In this case the Allahabad High Court has, if we may say so, rightly adopted 
the view of the Bombay High Court in preference to that of the Calcutta High Court. 
The question was as regards the court-fees payable on Letters of Administration. 
The application for the issue of the Letters was nade on 27th July, 1943. The 
Court-fees Act was amended in the United Provinces as from ist August, 1943, " 
and,the amount due as fees Wapthereby increased. The point was raised whether 
the court-fees on the Letters of Administration shpuld be paid in accordance with 
the Act 4s it was before the gmendment or under the amended Act. {on that 

uestion the Calcutta High Court has taken the view in Thaddeus SoN ahapiet v. = 
ecrejary of State1, that the scale of fees should be computed as on *theedate of the 
presentation of the application, that is under the unamended Act, while the contrary 
view found favour withethe Bombay High Court in Gangaram Tillockchand v. The 
Chief Controlling Revenue Authority®. Neither the language of section 19-l of the 
Court-Fees Act nor the principle underlying the collection of duty on Lgttérs of 
Administration would seem to justify the Calcutta view. As Crump, J., remarked 
in the Bombay case, the fee inesuch gases is payable upon the grant of probate or 
Letters and not on any application therefor, and clause (1) of section 19-I of the 
e Court-Fees Act clearly provides that “ No- . . . Letters of Administration shall 
be made. . . „until . . . the Court is satisfied that the fee >. . . has 
been paid." Consequently the fee payable should be taken to be in a state of flux 
till igis actually paid. To say as the Calcutta’ Judges did that the application 
originally presented became perfected by the payment or that the petitioner acquired 
a ight to get the Letters subjecéito the payment of duty as on the date of the appli- 
cation will be to put the cart before the horse. The analogy of court-fees being s 
collected in pauper suits as on the date of the original application (see Kaman Mada 
v. Malli?) will be misleading, for in the latter case the court-fee is payable on the 
AY plaint, and as the suit takes effect from the date of the application it is the scale 
of fees prevailing on that date which is matejial. But here the levy is on tht grant, 
and, the date of the application is consequently immaterial. Strangely enough 
the Calcutta judges placed reliance on the earlier decision of that Court in Swarna- 
moyee Debi v. Secretary of Sinie*, which on examinatton however dges not support 
their view. In that case, it was merely. held that in respect of such grants the full 
fee pa¥able should be determined by reference to the point of time when the grant 
was made. The other argument on which the Calcutta Judges based their con- 
clusion, namely, that the Court-fees Act being a taxing statute should be construed 
strictly and in favour of the subject is equally- irrelevant, because for one thing 
it is not a case of ambiguous legislation, and: further it may be that in a given case 
the amendment may reduce the fee chargeable. ‘There can hardly be any principle 
in allowing the suitor to have a choice in the matter of payment of court-fees. Any 
discussion of the subject with reference to the retrospective effect df an Amending 
Act, and whether the Court-Fees Act is a law of procedure or law affecting subs- 
tantive rights will be equally irrelevant, as the language of the enactment seems 
to be fairly clear that the duty should be determined and paid atethe" time of the 
grant of Letters of Adminisgration. Afthough the decision under notice does not 
contain a discussion of the question in all its aspects the preference for the*Bombay 
view would appear to be fully justified. JM. 
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. " Ram Gorau y. Govino Das, I.L.R. (1944) All. 397. T P ° 
"This.case is a useful illustration ofthe principle that a “ gentlemen’s agreement ” anu 
cannot always be enforced in a Cofirt of law.. But making evesy allowance for the ° 
rule forbidding the enforcement of wagering contracts it is somewhat difficult to 
follow the reasoning as regards the feturn of the deposit amouns. The facts were spas 
of the common variety : the up-country constituent contracted to purchase certain 
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bales of cotton through a Bombay firm of commission agents and had deposited - . 
a certain amount with the latter. It was admitted that from the very inception 
the parties had agreed that no delivery was to be made and consequently the*wagering 
nature of the contract was beyond dispute. On this footing the commission agents? ° 
claim to recover the losses dueeto them was rightly negatived. But the further 
: question arose whether the dealer, namely the up-country constituent, was entitled . 
to succeed ip his suit for recovery of the deposit mgde*by Mim. It was held by the ° 
Judgefollowing the earlier decision of the'same Coutt in Chhanga Mal v. Sheo Prasad! 
that itqwas impossible to give any relief to the plaintiff as both parties were “ in 
e part delicti * 
It is sqbnfitted with respect; that the conclusion arrived at on the latter point 
is open to criticism. No doubt as. Mansfield, C.J. observed in. Holman v. ohnson,? 
“If from the plaintiff's own stating or otherwise, the cause*of action appears to arise 
ex turpi causa, or the tragsgression of a positive rule of law, there the Court says hé `. 
has no wight to be assisted«" But the real question is whether the plaintiff requires 
any assistance from the illegal transaction to establish his claim. In the case on * 
hand the plaintiff had paid the deposit for the contract which turned out to be unen- 
forceable. Asthere was no plea of appropriation of the monies by the defendants 
the plaintiff could well ignore the illegal transaction and the substance of the suit + 
will be a claiin fôr money had and received. On the other hand it was probably to the 
interest of the defendant to give partiqulars of the contract and how the monies 
guid "be rétained by him. e Consequently there is no reason why the pleintiff 
should be disentitled from recovering the deposit amount. 


é ] -° 

= The decision of the Madras High Court in Boominathan Ghettiar v. K. S. N. 

Chari & "Co.®, is a strikingly analagous case. It was held there following the 

rule in Universal Stock Exchange v. Strachan,* that while a wagering contract cannot 

be enforced a deposit made by one gambler with the other as security could be ;« ‘ 

recovered, unless the amount had in fact been ‘appropriated for the purpose for '* 
wifich it was deposited. Thg outermost limit for such recovery is therefore the 
appropriation by the other party in respect of the contract already executed. The 
theory of appropriation waseapparently not canvassed,in the case on hand and 
consequently there is noereason why the plaintiff seeking to recover the deposit 
should be held to be disentitled to relief. The rule of “ in pari delicto " one which 
reliance was based is confined to cases. where the party has to allege the illegal 
contract as part of his cause of action, and not as here when he sues for recovery 
. of the amount de hors the illegal transaction. The earlier decision of the Allahabad 
High Court in Gh/fanga Mal v. Sheo Prasad,+ which was relied on by the learned 
judge contains no discussion of the .subject beyond a reference to section 65 of 
the Contract Act, and it was in its turn based on an early Bombay case. (Dayabhat 
Triphovandas v.«Lakmichand)9. But that very ase is an authority. for the position 
that the rule of “in pari delico” is-inapplicable to such*cases. No doubt if the 
advance is"made refundable in terms.of the wagering contract itself as in Guranna 
` Sahib v. Appla Naidu? the claim will be unenforceable. The decisions of the Madras 
High Court in Venkatardju v. Ramanujan;? and Boominathan Chettiar v. K. S. N. Ghari & 
Go.,? (see also Maung Po Hnein v. Maung Aung Mya?) would seem to lay down the 
correct rule on the point. There being no fraud or corruption on the part of the plain- 
„tiff, and no appropriation ofthe monies on the part of the defendant towards the exe- 
ctited contract the plaintiff will under the general law be entitled to recover the monies 
fiom the defendant, who has no magner of right to retain them. Looked at from 


—— this, point of view she Case on hand will undpubfedly require, reconsideration. 
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NOTES OF RECENT CASES. .° =" 


Bell, F. x President, Hindu Religious Endowments Board, Madras v. Srinivasa Iyengar. 
16th March, 1945. E | l '' — G.R. P. No. 1416 of 1944. 
Hindu Religious Endowments Act (II of 19277), section 84 (2) Application under*to set aside or modify 


- & decision of the Board —Nature of —Limitation Act (IX of 1908), section 12 (2)—4pbplicability— Time taken 


Sor obtaining copy of Board's decision —Can be excluded én computing limitation for such application. . 
. As application under section 84 (2) of the Hindu Religious Éndowments Act made to the Couet 

to modify or set aside a decision of the Board is an appeal to which section 12 (2), of the Limitation 
Acgapplies. Accordingly the time requisite for obtaining a copy of the decision of the Board must be 
excluded from the period of one year provided by section 84 (2) of the Hindu Religious Endowments a 
Act for such an application. l j 

The Advocate-General (P. V. Rajamannar) and M. Chockalingam for Petitioner. 

T. V. Ramanatha Aiyar for Respondent. 


M K.S. PENNE NEN. BINEI hd i e 


Wadsworth, J. Moidin Kuttigy. Narayana Unni Moopil Nayar, 
aoth April, 1945. We S ^ A. A. A. O. No. 247 of 1944. 
` Madras Agriculturists! Relief Agt (IV of 1938), section 1 9—Compremise decrees—Scaling down——Principles. — ^ 

^ In a suit filed in 1932 for Rs. 3,000 due ón a mortgage executed,for Rs. 1,600 in 1922, a com- 
promise decree was passed 5n 21st July, 1933, providing that the plaintiff would give up the whole 
amount of the suit claim and Court costs except for Rs. 2,500. If the defendant paid before a certain 
date the plaintiff would give up a further sum of Rs. 500. Failing that, the whole amount of Rs. 2,500 
would. be realised by the sale of the properties in the plaint schedule. On an application to scale 
down the compromise decree, . 


- Held, that it is incumbent upon the debtor to prove the extent to which Tnterest is available for 
cancellation: and the extent to which the compromise figure can be deemed to be a renewal of the. 
antecedent liability. In the absence,of any waiver by the mortgagee of his claim for costs, the 
judgment-debtors cannot say that the compromise figure is a renewal of the antecedent liability to 
the-extent of the amount of costs (about R# 500). The balance of the amount decreed must neces- , 
sarily have been made up of tle principal and interest of the mortgage debt and the debtor is entitled 
to the scaling down and amendment of the decree so as to provide for the payment of RB. 1,600 with 
interest thereon at 5 per ceht. from 1st October, 1937, and for Rs. 500 being the amount of costs 


'_ with interest thereon at 5 per cent. frem the date of the decree 21st July, 1933 to 22nd March, 1938, 


the date of the commencement of the Act and éhereafter at 6 per cent. 
Judgments in A. A. O. No. 491 of 1939 and C. R, P. No. 2316 of 1939, applied. «Judgment in 
A. S. No. 235 of 1941, distinguished.. _ Se . 
K. Kuttikrishna Menon for Appellant:  * 3 se 7? s à 


- P. Govinda Menon tor Respondent. li J . P .* 

: å j 

K.S: jl E ——À a à e 
Bell, 3. l * _ Sritamamurti v. Sanyasi Raju. > 

20th April, 1945. _° *. l | C. R. P? No. 882 of 1944. 
Givil Procedure Code (V of 1408), Orda 33, rule 5 (d1)— Question as to age of pauper petitioner for -decitl: 
ing whether suit was bared by limitation—Power of Court to hear evidence and decide. g e : 
Different considerations apply under the new sub-rule C ‘of Order 33, rule 5, to tlfose which te: " 
apply under sub-rule (d). Whether the aMegations in an application for, leave to sue aspi pauper 
do or do not show a cause of action is a question quite different from the qudttion wats the suit 
appears to be barred-by limitation. Accordingly there is no bar to*the hearing’ of evidence as to 
e date of birth of the applicant for deciding whetHer the suit was barred by limitation.  , A 
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atis, 


i ' 
(1941) 1 M.L.J. 31, distinguished. : 
` G. Chandrasekhara Sastri for Petitioner. "e 
2: V. Subrahmanyam and P. Satyanarayana Rao for Respondent. . 
.S. - . , ^f. ' 
Bell, F. e Venkatachata Pillai v. Rajagopal Naidu. 
20th April, 1945. . Q. R. P. No. 1573 of 1944. - 


Transfer of Property 
one broyght into existence 


a 


by act o 


Act (IV of 1882), section 100-—-Charge brought inig being by a decree of Court —Jf , 


by “ operation of law.” e 


Under section 100 of the Transfer ofProperty Act, a charge must be brought into existence either 
tiefor by operation of law. . The words “ by operation of law" do inclutle a charge .— 


brought into being by a decree of a competent Court. 


A.LR.- 143 Oudh 
513; A.LR. 1940 Nag. 


354 (F.B. and A.LR. 1943 Bom. 414, followed. I.L.R. (1941) Nag. 
163, dissented from. t e 


N. Panchapagesa Aiyar for Petitioner. 7 
L: V. Krishnaswami Atyar for Respondent. | 5 
. > 
K.S» 2 et ees mmc 3 l 
_ Somayya, J. e Valliammal Ammal v. Ramaswami Naidu. e 
20th April, 1945. ° . S. A. No; 1616 of 1944. 


. ‘eo! 
Succession certificate —Gfunt of— Effect —Entitles holder only to sue for a debt and not to assign the debt. 
The grant of a succession certificate only clothes the grantee with a right to sue for a debt ' 
due to the deceasd and that right cannot be transferred, ‘The holder of the certificate bas no . 
right to assign a mortgage debt or effect a sub-mortgage of it. a » tx 


[IeL.R. 35 All. 74 


and L.L.R. 36 All. 2r?relied on. Observations in (1943) 2 M.L.J. 201 
e ` 


field to be obiter and not followed.| Leave to-appeal granted. 
` T. S. Vaidyattatha Aiyar far Appellant. x = 
-K. V. Srinivasa Aiyar and N. G. Raghavachari for Respondents., ` 
e. - ` 


K.S. 
Kuppuswami Ayyar, J.. 
27th April, 1945. 





Linga,Jn re. 
Crl. R. C. No, 169 of 1945. . e 


e i e i ls 
e Criminal Trial-—Rioting and causing hurt during the course of riotine—Separate sentences—Legality— Tos 


Sentences if can run consecutively. e 


i-i 


Where the accused persons have been convicted for rioting and also for causing hurt during the 
course of the rioting there is'no bar to the passing of separate sentences in respect of each of those 
offences. But as"it is only the fact that injury was caused that constituted rioting and since the same 
set of facts constituted both Sffences it is but proper that the sentences should be directed to run 
concurrently and not consecutively. d 

V. T. Rangaswami Aiyangar and N. C. Raghavachari for first Petitioner. 

The Public Prosecutor (V.-L. Ethíraj) on behalf of the Crown. 

* 


K.S. e. 
' Clarke, 7. 
. 26th June, 1945. 


S. S. Vasan, Irre, 
Crl, R. C. No. 356 of.1945. 
(Crl. R. P..No. 332 of 1945). 


* Newsprint Control Order (19413, clause 3 (6) and Defence of India Rules (1939), rule 81 (4)—Use of 
paper other than newsprint for production of annual supplement to a weekly—Flow far an offence. a 
The prqprietor and editor of a weekly was prosecuted for an offence under rule 81 (4) of the 
Defence of India Rules read with clause 3 (6) of the Newsprint Control Order, 1941, for using paper 


other than newsprint for 


thë production of an annual supplement issued at Deepavali in the year 1944. 


Sub-elause (6) of section 3 of the News print Control Order prohibits the proprietor ofa newspaper 
from using in the printing of his “ newspaper " any kind of paper other.than newsprint. It was 


contended for the prosecution that the explanation Jo sub-clause (5) which includes a supplement 
pr annual editioh in the definifion ofe “ newspaper,” was applicable to sub-clause (6) also and 


therefore the supplement was a “ newspaper.” 


Held, th€ supplement issued on the occasion ófan annual festival whilst it may well have contained 


comments on the news,for the past year carfhot ordinarily be regarded as a newspapér on that account. 
Nor does the supplement fall within the definition ef g é‘ newspaper” jn the Newspaper Control 
_ Order, 1944, as it was not a “ periodical publication printed on newsprint.” In the al SY Se 


lanation to sub-claus 


e (6) of clause 3 of the Newsprint Control Order similar to the explanation 


to sub-clause (3) the supplement qannot be regarded as a “‘newspaper " so P. oo ansks the ie of 
paper ogher than newsprint in prodhcing it an offence. - 


a V.C. Gopalaratnam 4nd B. T. Sundararajan for Petifioner. 
The Crown Prosecutor ¢P. Govirtla Menon) on behalf of the Crown. 
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Chandrasekhara Ayyar, F.° - Mohammed Hussain ù. Official Receivér; West Godavari. 
oth July, 1945. ^ ^ >> (05 c5 + G. R. P. No. 733 of 1944. 


i T : ur $ . ` jo + 5 
. Provincial Insolvency Act ( V of 1920), section 4—Scope—Cotgplicated questions of title- Jurisdiction to go into. 
-Although the Insolvency Court can decline to ‘adjudicate on questions of title or property under =, 
section 4 of the Provincial [nsolyency Act on the ground of their being complicated there is nothing 
to,prevent the Court from deciding*applications under section 4. l : 


e . 
K. Mangachari for Petitioner. LE 
E. Venkatesan for Respondent, * l "e we op NA 
K.S. S n Áo s f 0*5. p 
* ` : * 
Happel, 3. >- e | : "Public Prosecutor, Madras v. Venkatanarayana. 
10th july, 1945. ] : e -Cri App. lo. 143, of 1945- 
Hoarding and Profiteering Prevention Ordinace (XXXV Of 1943) secon 6 (2) (b) (ii) —Shnstruction— 
e Sale price with 20 per cent. over cost price—Freight charges cannot be incluged. E 


For the purpose of calculatingewheth¢ the price at which a dealer accused under the Hoarding 

and Profiteering Prevention Ordinance had sold articles was within tHe 20 per cent. addition to the 

: price at which the producer had sold the article to him, it is not open to him to add to the price at 

. which the, producer sold the article the expenses incurred by him such as freight, forwarding charges 
: and so forth. The cost of the article to the dealer is not the governing factor. , ; 


"The Public Prosecutor (V. L. Ethiraj) Appellant. í ZI 
eV. T. Rangaswami Aiyangdr and K. Kalyanasundaram for Respondents. 
e KS. : Kj 


~ 


. l ' LÀ 
Chandrasekhara Ayyar, J. * Mahabub Sahib v. Sisidheswaraswami Temple. 
10th July, 1945. : _ S..A. No. 394 of 1943. 


.* © | Public way— Newly erected mosque on it—4Agfeenfint at time of erecting nlosque by all the then Muhammadan 
`, residents of the village not to object to processions by Hind@s with music opposite the mosque— MuhamtnadaR com- 
‘munity how far ‘bound—Penal Cade (XLV of 1960), section 296— (9st of offence under. l , 


A new mosque had come into existence somewhere about 4904 or 1905, and permission was given 
to the Muhammadans of the Pillage, who wanted to have that mosque erectedfto construct it on a 
particular site, despite objections raised by the Hindus, and on the (ndertaking given by all the then 
Muhammadan residents of the place that there shall be no obstruction raised by them to music being 
played on the High Road in connection with private or temple processions. In a suit by'the Hindu 
residents of the village for declaration of their right to pass along the particular public road in procession 
n" . to the accompaniment of music, it was contended that the undertaking was not binding against the 
Muhammadan community and that it was not open to a few Muhammagans however influential, 
or even to all the Muhammadan residents of a particular place or locality to enter into an agreement 
of that kind. , 


Held, that the agreement was binding on the Muhammadan community. 


Mere playing music befpre a mosque cannot amount to an dffence under section 296 of the Penal 
Code though a deliberate intention to disturb may not be necessary. Before that sectf6n could apply 
it must be found as a fact that there was a substantial and not merely fanciful digturbance of the 
worship. Accordingly the Hindts’sright cannot be declared subject to, a condition requiring them to 
stop playing in the processions musical accqmpaniments within the limits of one chain on either 
side of the mosque compound) atthe five times of thé public congregational prayers in,the mosque. 

* 


(1938) 2 M.L.J. 165, distinguished, g 
' ee * 
B. Pocker and A. M. Allapichai for Appellants. o $ i e $2 


i _ @ f 
A. Bhujanga Rao, R. Krishna Satiri and D. R. Krishna Rao for Respondents, : * 


: 9 | € E e E : " 
Mockeit and Bell, F}. a : v TUE 4 Chinna Obigadu, Insee. 
- 18th july, 1945. °, . _ RT, No. 88 of 1945. a 


er Pa 20.9. 
- Criminal Procedure Code (V of 1898), & ro2—Constable searching house after pursuing inte it a person 
who had just committed a murder—If bound to search himself and persons going ihto tke house with hn. i 


. . m * *. 
A person who had just committed a murder had run into his house and bolted Himselfin. "There 
was an outcry and various people ewan a constable gathered. The crowd closed the heuse to 
prevent the accused from coming out but when he was challenged by the tonstable he did come out. 

In the house were found blood-stained clgthes and a blood-stainéd dagger. . e 
. E N.R.C, ` . E d PE s 


".- * x ’ 


4 L E 


' In cross-examination the constable said that he did not observe the provisions as to house-searches 
and did not search himself or the panchayatdars before going into the house to search, s 


. Held, section 102 of the Criminal Procedure Code relates only to formal searches under search ' . 
warrants issued under sections 96 or 98. Ift an emergency such as the one in the case when the police 
« are not going in for the purpose of a search for any specified ¢bject but for-a general investigation - 
there is no provisjon of the Criminal Procedure Code which-imposeg on (hem the duty of searching 
respectable citizens or themselves before the public. Whether a&a matter.of convention these things 
may be done in order to remove any cause for subsequent criticism is another matter. 


<» G: Gopal t for Accused. : . 
The Public Brosetutor (V. L. Ethiraj) on behasf of the Crown. 
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= Happell pag}. . l . å pE i i Ramakrishna Doss, In re. — 
igth July, 1945. ‘ . Crl. R. C. No.1390f1945. - 
: " e (Crl. R. P. No. 133 of 1945). 


x - . $ 
Defense of India Rules, (1989) —JMotification under issued on 20th April, 1943, prohibiting transport o 
chillies from any place in the Malus Province to any place outside the province without poit Digo pad 


:, enclave villages of Travancore State ta Travancore proper through Madras territory—If transport from Madras— 
Road through Madras territory maintained by Travancore State—lf Madras territory. ` 


" e The Madras notification issued en 2oth April; 1943, under the powers conferred by the Central 

` Government under the Defence of India Rules prohibited the transport of chillies from any glace 
in the Province of Madras to any place in India outside the province except under and in accordance 
with the terms and conditions of a permit. e : s 


. . Ina prosecution in respect of an attempt to transport chillies without permit from the Travancore 
‘enclave villages (villages entirely surrounded by British territory and cut off from the Travancore : 
State) to the Travancore State, ` 

t4 


Held,*that if goods are taken through the Profinee of Madras to a place outside the Province . f. 
everf*though they originated elsewhere, they are*taken from a place in Madras to a place, outside the 
Province within the meaning of the flotification, Once the prohibited goods have entered the Pro- 
vince of Madras, they cannot be taken out without a permit. It cannot be said that in effect the « 
transport of chillieg will be from one part of Travancore State to another since the road between: 
the enclave villages and Travangore territory over which the chillies were transported is maintained 
by the Travancore Government. The road none-the-less is Madras territory and consequently the 
chillies wére transported from a place in Madras to a place in Travancore territory so as to attract the 
notification. ‘ - 


v 
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Roland Braddell and K. V. Ramaseshan for Petitioner. 
+ 5 4 
: The Public Prosecutor. (V. E. Ethiraj) on behalf of the Crown. 
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` Happell, Je mE e Haridayal, In re. 
27th July, 1945, l i e Cr. A. No. 76 of 1945. 
Hoarding and Profiteering „Prevention Ordinance—~(XXXV of 1943), section 6 (1)—Prosecution of retail 
dealer for offence under—Cost of production of the article qoncerned—Failure o^ prosecution to prove-—Effect— , 
Absence of any, objection at the trial on that ground and basis favourablee to accused at cost to him adopted— 


^ 


Conviction tf to be interfered with on appeal. 


+° It cannot be esaid that a ptosecutiqn under section 6 (1) of the Hoarding and Profiteering 
Pftvention Ordirnce must fail unless the cost of produttion of the article concerned is proved. 


ee ° Jebb v. Emperor, unreporjed decision ofghe Calcutta High Court distinguished. ©. . - 


e 5n 
Where at the trial on. a charge under the Hoardiftg gad Profiteering Prevention Ordinance of 
selling an article for a consideration which was unreasonable no objection was taken. to the basis 


. : for calculation adopted for testing the price, namely, the cdst to the retailer which was certainly 
" qe above the, cost of production, that, basis being prima /&ie more favourable 1$ the accused, there is \ 
* no sufficignt justification for interfering with the conviction of the accused on appeal. P 
: (y. LeEbraj (Tikè Public Prosecutor) and A. S. Sivakaminathan (The Assistant Public Prose- 


cutor) for the Accused. — . 


The.Cipwn Prosecutor’ (P. Govinda Menon) on behalf of the Crown. 
s l 2 
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Shahab-ud-din, F. : E a i Sankaran Nambiar v. -Kottayam Bank. 
13th July, 1845. , - S ee C. R. P. No. 317 of 1945. 
. Companies Act (VII of 1913), section 295—Proceedings: under against directors—Death: of one of them 
during the enquiry——Proceedings cannot be continued against his heirs ` "3 
Where during the enquiry of proceedings commenced under section 235 of the Companies Act 


- against the directors of a companyeone of the directors died, the application cannot be continued 
againsé his heirs as representing his estagt. I.L.R. (1939) All. 6 and I.L.R. (1944) Bom. $84, relied on. 
Section 198 of the Companies Act only deals with the powerg of the Court with regard to the estate® 
of a contributory or a debtor and that power cannot be exercised 4n summary WP: under 
section 235. Order 22, rule 4 of the dode of Givil Procedure applies only where @nt to sue 
survives and is not applicable to proceedings under segtion 235 of the Companies Act, the right to 

= * 


- continge which does not survive the death of a respondent. ~ : z 


S. Venkatachala Sastri for Petitioner. ag 

P. Govinda Menon for Répondent. 

K.S. . QS. SS š š : 
Chandrasekhara Aar, J. d j " s Paparao v. Po|enaidu. 
: 19th July, 1945. e 5. A. No. 1423 ‘of 1943. 


Sale of land—Express covenant for title and for freedom from encumbrances——Is a ierm of contract—Oral 
evidence to show that purchase was subject to any encumbrance—Not admissible— Evidence Act (I of 1872) sec- 
e lion 92—Damages for breach of covenant— Measure of. ES ; 


An express covenant for title or for freedom from encumbrance in a sale bf land, cannot be 
‘regarded as a mere recital which can be contradicted by oral evidence. Such covenants are terms 
of the contract itself, and any oral evidence to contradict them falls within the mischief of section 92 
of the Mvidence Act. A.LR. 1925 Mad. 968, dissented from. — * ` m 

The measure of damages which the vendee is entitled to is only the amount by which the existence 
of tl encumbrance can be said to have diminished the, value of the property and not the value of the 
land unless there has been any eviction of the purchaser, from the land itself. 


V. Govindarajachari and E. Venkatesam for Appellants. ii 
. V. Parthasarathy for Respondent. 
> . K.S. l l a 9? e 
Chandrasekhara Aiyar, J. , e. Pitchamma v, Rosamma. 
l zi 26th July, 1945. ce S. A. No. 1409 of 1944. 


- Practice—Firsi appeal —Confirmirte judgiment— Proper form. 


A confirming judgment may*be brief, but it cannot be-a blank. It is the obligation of the appel- ` 
late Judge to deal with the yarious arguments urged by the appellanfagainst the conclusion of the 
trial Court and to give his reasons for repelling those arguments if he was of the opinion that they should 
be so rejected. Merely to say that the Munsiff's view. is sound on the evidence is not to give any 
indication that the appellate Judge has applied his own mind to the questions at issue between the 
parties. ST ` 


K. Umamaheswaram and P. R. Ramachandra Rao for Appellant. e 
. B. V. Ramanarasu and JN. Kotiswara Rao for Respondent. < 
K.S. —————— ` 
Kuppuswami Ayyar, J. : " Bhupathiraju Ramaraju, In re. 
|| 96th July, 1945. > 3 * Cri. R. C. No. 408 of 1945.* 


(Case Refd. No. e6 of 1945). 


Evidence Act (I of 1872), section L1 4—fPeossession of stolen property by a born deaf andedumb person— 
: Impossibility of making him understand what he was asked and absence of any atdempt to find if he could give an 
explanation—Inference under section 114 Evidence Act? as to éheft by him cannot be drawn. * o 


An inference under section 114 of the Evidence Act that a person in possession of st6lex! property 
shortly thereafter committed the offence of hoysebreaking or theft could be drawn only if-he.is not 
able to explain his possession of such property. Where hqwever itis not bossible to communicatee 
with such person because he was born deaf and dumb and ne attempt was made to make him explaia * 
the*possession, the inference cannot he drawn. It is only if an explanation istalled for and he fails 


to give a satisfactory one, such a presumption could be erawn. e 
The Public Prosecutgr (V. L. Ethira$) on behalf of the Crown. * 2 
. Accused not represented., d NP EI 7 ? e à 
| KS. ; A | IL. 
Rajamannar, }. . m e *  Poliah- v." Mufhiswanti Chetty, e # 
27th July, 1945. T T L. R. P. No. 1 209 of 1944. 


Mardas Debt Conciliation Act (XI of 1936), section 10 (3)—* Civil Court” before which cditor whose- 
debt has been declared discharged under section. 10 (1) maydile application for reviva wf his debt—Should be one 
having pecuniary as well as territorial jurisdiction -as regards the debt sought to be regived. gate 
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The “ Civil Court” contemplated in abia (3) of section ro of the Madras Debt Concilia- 
tion Act before which. a creditor may file an application for revival of his debt (which had been 
declared discharged.under sub-section, (1) of that section) is. the Civil Court which would.be competent 
to entertain a suit for the recovery of the debt sought to be recovered. Consequently a District Munsiff 
would not be; competent to entertain*in application for revival of a debt amounting to more-than 
. Rs. 3,000 on ther date: of the ‘application’ to the ‘Debt Conciliation Board, . The Sow should 


_ be ARN of not only territorial but also of pecuniary juan: e. . 
e Kk I ocnalesuitait for Petitioner, , . i i 
7. Ke. irishnagurthi for. Respondent.” ere : l ° 
s Pri n a ee ee e Dl 3 " 
Chaat Awar, F. — œ '  "Eoulkes v; Salem Municipal Council. 
; 30th July, 1945. i 8; A. No. 1632 of 1944. 


Madras. District Municipalities Act (V of 1940), section’ 81 (4) (0) Assessment to property | tax — Person 
owning only ““melwdatam.” rights in agricultural land—Liabilily of. 

«Under Section 81 (4) of the Madras District Municipalities Act, a person owning property is 
liable f assessment of: property tax anfl it is not n€cessary that he should own the entire interest in 
agricultural Jand. Accordingly a:person having only the melwaram right cannot es@ape assessment 
on, the ground that the lands are in the possession of ogeupancy xyots. 


M. Sundaram for Appellant. 


K. Subba Rao for Respondent. ` TE à l 
; 2KR.S. . p AA EEEE, * 
Chandrasekhara Aiyar, J. ý - 7 — Ranganayaki Aramal v. Chellammal. 


gist July, 1945. S. A. No. 1733 of 1944. 

Limitation Act (IX of'1908), "rtc 61—Next friend of: lundtie incurring expenses in süing fof reducing 
‘the lunatics estate to póssession— Wife -of lunatic appointed manager of his éstate—Subsequent removal of next 
friend and substitution of the wife and another -as next Jum for recovery of expenses incurred in tRe suit 
by first next friend—- Limitation —Starting point. 


. Thessister of a lunatic filed a suit.as his next friend to recover éertain properties in'the hands of 
third: partiés, The preliminary decree was passed on 5th December, 1931, and. it was confirmed 
on-appealron- 1st October, 1937.. The: final decree was made on Ist November, 1940. Meantime, ' 
. (the ]ugatic's wife successfuMy: applied. to be appintsd the manager ofthe lunatic’s.estate. The orders. 
appointing the wife-as manager was made: en 19th. April, 1934, and confirmed on- appeal on 22nd 
. July, 1937.: Thereupon, the wifé applied:on 10th December, 1937, fon removal of the sister from 
her place as next friend ofithe lunatic and for the. substitution of herself and. another person in Iter 
. place. The order allowing the application was made on 25th November, ‘1938. ‘The sister, then 
filed:a suit on r§th November, 1941--to recover moneys that she spent in the suit filed by her as next 
- friend and connected proceedings: = . 
. Held, the suit was within limitation having been brought within three yéars from the ordef removing 
the plaintiff from her place as next friend, The appointment of the wife as manager did not by itself 
“operate as a removal of the sinter from ‘her position-as next friend. There must be an actual removal 
ordered by the Court before a next friend can terminate his or her connection with the suit and the 
cause. id action for recovering the pui eae in that: suit by-the next -friend arises only on her 
remova 
JB. Mdnazàla Chowdari ánd T. K. Subramania Pillai for Appellant: 
«C. Narasimhachari And iM. E. Rajagopalachari for Respondent. 


K.S. : - . 


2 E: 
- isst Ajjar, F. Do. Labhar alias Sheck Abdul Khadir, Jn re. 
grd Augu, 1945. ..* Gr. R. C. No. 434 of 1945. 

. * .  (Orl R.-P. No. 398 of 1945). 


Criminal Proceduré Code (V a 1898), section 196-A—Conspirecy to export gold. from British India in 
* contraventio? of rule 9q-B of the Defence: of India Rules—Prosecution for—-Does not, require sanction under sec- 
: fion. 196-A, Criminal Procedure Code... 


CE. conspiraey to export gom fioraeBritish- India i ip: contravention. of rule'go-B of the: Defence of 


* India Rules is 8ne tg. commit a cognizable offénce in respect of which the offender is liable to receive 


aa sentence af 5 years rigorous imprisonment. Consequently section 196-A, Criminal Procedure"Qode 


does not necessitate- a pxesious sanction. © 
~ - The substitution in March 194.1, of the presentsuberule 3 to rulé o£ B of the -Defence of India 
Rules: mergly enable: those who contraveried the rule the benefit o .being dealt with under the Sea 
- ""Qustoms Act, 1878. But at tbe.same time the Amendmenf retained the punishment for such offences 
in cases S where, the Collector, thought that the benefit» of the Sea: Customs Act ought not to be given 


- to a pafticular offender or a particular offence ; and i in that case the punishment of 5: years.rigorous 
: impris$nment was retained. 


© ° Ve V. Srinivasa’ Atyangar, K. Basbyám, To R. Srinivasan and R. Desikan for Petitiqners. 
The Public Prosecutor (V. L. ae on behalf of the. SHOWS: 
. * KS, o” aaa 
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— . , BHAGWAT SHuKuL v. Mr. KxronNr, (1944) I.L.R. 23 Pat. 599 (F.B.). ~ 


. "This tase holds that self-acquired property given by:a Mitakshara father -to 
his son Will be ancestral property in. the hands of the latter; ünless the donor has; 
manifested a idifferent intention. ` În reaching that conclusion the Full Bench has: 
followed the ruling in Nagalinga v. Ramachandrf,. The decisions. of the different 
High Courts are reviewed in ‘detail. The learned Judges also refer to certain . 
observations of the *PriVy » Council in Ulagalum Perumal Sethurayar Y. 
Sabbulakshmi’* Nachiar®, as “affording support to their conclusion.’ In that case 
an impartible estate had been, conveyed by the holder under .a Switlemént to’ a 2 
younger son, on whose death à dispute as to succession arose ee the widow TN 
-Oof the donee and a half-brother. "The latfer claimed the estate by gurvivorship.. 
In the course of its judgment the Privy Council observed: “The High Cotirt was. 
careful to point out that the present case.raises no questions such as might.have 
arisen had Minakshisundara (the donee) died leaving sons—whethee the estate 
in his hands was ancestral as having ceme to hint from shig father in ‘the sense that 


| © a son would have taken an interest therein at his birth.e On this subject there 


has been much divergence ofeopinien in India, and it was left unsettled by-thé 
judgment of the Board in Lal. Ram Singh v. Deputy -Commissioner of 


. .Pariabgarh?". Upholding the widow's claim on the ground that at any rate as 


against, his collaterals the donee took the property as separate property; the Privy 

Council concluded: “They say nothing.here as to family arrangement or the: 

power of a grantor to impose conditions, but otherwite, so far as regards the joa; + mt 

family, they see considerable difficulty in giving different effect to an alienation’ 

måde under the power declared to exist in Sartaj Kuart’s case*, according as the 

grant be made voluntarily or for consideration, comprises the whole oreonly part 

of the estate, is in favour of a member of the family or a stranger, or :in favour 
~of the person entitled to succeed or of some other member of the family. They 


.. recognise, however; that as between the grantee and his, sons questions may arise. 


upon which these considerations or some of them, may have importance", "Ehe. 
claim that the latter part of these observations indicate in.a measure their 
Lordships’. inclination to hóld that self-acquired property gifted by a father to 
his son would be ancestral in the hands of.the latter is somewhat debatable. 
An$way the point raised in (1945) 1 M.L.]J. (N.I.C.).at pages 10 to 12 that 
the effect of the provisions of section 8 of the Transfer of Property Act in regard 
to the construction of such gifts has not been noticed inethe decisions on the matter 
so far, still remains valid and it will be a quastion for consideration whether the 
principle la'd down in Wagalinga’s case! would be consistént with the provisions 
of section 8 of the Transfer of Property Act. . l : 
>  WAMANLAL CHHOTALAL v. Tut Scinpya STEAM Navicarfon Go.; Lrp.; LE.R.. 
(1944) Bom. 247. °° * . ` E Ü E e e 
The judgment in.this case contains an interesting and elaborate discussion 
of the ‘question whether the purchase of bullion can constitute an *' investment." 
The facts were that in May 1940, at @ time when the political and war situation 
was particularly grave the directors of the respondent company resolved purely 
out of considerations of safety to invest a substantial amount in the purchase of 
bullion and to keep the same in safe ‘custody in a bank. The pleintiff-appellant, 
who was a shareholdér in thé said company sded for a declasaticn that the said 
transaction was ultra vires. It'appeared that the objects clause in the Memoranditm 
of Association of the conipany permitted the company among ojher things “to o —7, 
invest money of the company in*such manner (other than m the shares of this 
company) as the glirectors think fit." ‘On this Mr. Justice Kania ‘held, agreeiffg . 
with the trial Judge Mr. Justicé Chagla, that the purchase constituted’ an, , 
- investment, while the Chief Justicotook a contrary view. The discussio turned 
“4:1 (1901) .H.M.L.J.-210: LL.R. 24 3. (1923) 47. M.L.]. 260: L.Re SOTA,” 
oe c 10: DIR. H ei: DIS RD 45 Al, 396 (P.C. s, 
2. (1939) 1 M.L.J.- 812: L.R. 66 LA. 4. (1887) L.R) 15,.A. 5r :, LLR: <o All. 
134: LL.R. (1939) Mad. 443 (P.C.). . 272 (P.C.). , : En Lele 0M 
NIC B e .7 


. . 


$n Sab. Seah ai 
. 


e. - 
- -* ^ 


8 ThE MADRAS “LAW JOURNAL (N.I.G.). ’ [1945 | 


on -thé meaning of the word . ** invest.” .: Ori -behalf of ‘thé plaintiff i it^ Was 'con- € 
tended that thé idea of. irivestment must. carry. with it- the capacity - to produce 
intérest, profit or dividend arid in:that connection the observations of Lawrence, Js 
in- In re Wragg: Wragg v. Palmeri and -the definition of'the word in: Murray’s . 
Oxford. Dictionary were relied orf. As: against this is the ‘general meaning: "of the , 
* -. word given in Wharton’s Law..Lexicon, namely, ‘ tto Jay out money,” -The dis: 
cyssion in thé judgments as regards the question whether tht: deposit with a Barker. 
constitutes an investment is E for a rendering of the decision on the 
point raised, /^ .. gau Id. Ue 
JL. It is submitted: ‘that that the view: ‘oF Kania, J, has. greater reason to commend 
itself for . -accẹptance.. It. is well to remember in this connection the observatipns 
of Lord Simon in Perrin v. Morgan? that, “‘ it is a mistake to pick out one interpre- 
tation of the word and to call-it the “legal”? meaning or tho “ strict legal " meaning . 
as if it had semie- “superior sight to prevail overdnother equally usual and not illegiti-: , 
mate meaning." The word. ‘‘ invest is candoubiedly used in common parlance : 
with reference. to. acquigitiori of land or jewellery. Suppose money is laid out in e . 
thé purchase ofa building site which does not,yield eny return; can it be said that- 
it is notan investment? ^ The element of.profit in such a case. must necessarily 
be problematical. Take again a purchase of non-income yielding but redeemable. , 
Governmient Promissory Notes.. Such an issue has been made in India and subs- 
cribed to by Princes, and. business magngtes. The paramount idea in such a case, 

+ may be'toisupport the Government at a time of crisis, but it.will none the legs be . 
difficult-to deny that.the lock-up is an investment. . The ‘motive..with which the © 
money was laid out in such cases will be hardly material ; and so the fact that the 

. respondéng company. purchased the bullion purely out of considerations of safety . 
and not, with a view to profit'is beside the point. In such a case there is always 
the possibility. of making.a profit and. the purchase of bullion should thérefore be. 
taken to be an investmept even if looked at from that narrow pointa Although the ` s 
Judges in the above case-differed as to £he scope of the word “ invest ” they agreed | i 
in holding that the purchase Was in.any event an acquisition of “‘-personal estate or 
effects ” within the meaning of another clause in the memorandum of articles and* 
was: consequently not ultra viref of the directors, an the result was that the decision 
of the trial Court was upheld on this new point.. "E" "P È 

^ JANAKIRAM Company d Caroma SHRIRAM, I.L.R. (1944), Bom. 675. 
.' Inthis case effect was given to-the well-settled rule that an application for review 
cannot be maintained after an’ appeal is preferred from the decree. - It was. held 
that when a party presents an application for review of judgmeiit ; after he has filed ' 
an appeal from the same, the review ‘application i is incompetent éven though the 
Court merely rejects the appeal as beyond time. Reliance was placed on the 
earlter decision df that Courtin Bàlling V. ‘Devasthan' Fund?, 3, which however is'opposed 
*to Ram Prasad v. Asa Ram‘. | If in the given case the apptal was ‘incompetent; it . 
éan well-be' gaid that thé appeal was: non-est and that consequently. the review: appli-- 
cation could bé proceeded with. As regards the question whether the review appli- 
éation can be proceeded with after the appetil previously filed is withdrawn there is ` 
conflict of authority, (Cf. Gulabkhan v. M uniruddin® and Thakur Singh v. Dinanath 
Sah’, J-The Janguage pf the rule “from which no appeal has ‘been preferred." would. 
«Seem to ‘point tg the conclu8ion that the "withdrawal is’ immaterial. and that once” 


| da 





LI 
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: ^" PRASAD CHANDRA BANERJI Y. EMPEROR, I.L:R. (1944) f Gal. 133.. ^ o 
kí "Eu COME D : 


;^ Doesethe protection given by section -197, Criminal Procedure Code,. apply 


to a person who has ceased to be à, public. servant at the time the prosecution is 
launched ? . It is astonishing that this question which ought to have been perfectly 
well-settled by decisions is still open to doubt to-day. The authorities are con- 
flicting : The Nagpur and Siidh Courts have held that,the protection afforded -by 
thé section will apply to a pérseh who was a public servant when the'offence was 
committed, even though he was removed from office when the prosecution was 
laünched. (Cf. Suganchand v.-Maraindas? ; - In re S. ¥,-Patil?.) “The protection 
would be-largely illusory,” observed Pollock,.J., in the latter case "f it were open 
to people to wait until the public servant has ceased to- hold that position and then 
lodge their complaint, for generally there 3s no question of limitation in criminal 
proceedings. ` A public servant who is on the verge of retirement would have no 
protection whatever." The deeision of the Calcutta High*Court in the*above, case 
dissents from these decisions and: holds* that the 'protecfiog does not ‘extend to à 


*person who. has ceased to hold office when he was prosecuted The same view was 


taken by thé Allahabad High Court im Suraj Narain v. Emperor?, although strangely 
enough a reference is not made to this decision in the'case on hand. It is difficult 
to say that the latter view is unsound.. `The language of the section, namely, “ where 
any public servant. .. . .' . ts ‘aceused.of an offence. . .. .. is clearl 


in favour of such a position. On the other hand, it is undoubtedly harsh that-the ' 


section, which obviously'is based on high policy, should be circumvented in a givere 
case by-the removal of the public servant and the'prosecution being launched almost 
imifiediately thereafter. But that and other similar reasons may be a good, ground 
for legislative amendment but will not justify a forced interpretation of the tanguage 
of the clause.” It is hoped that the section will be suitably modified so as to place 
ihe matter beyond doubt. There is no reason why it should not be liberally amended 
in Order‘ to confer the protection on a public servant who Ims ceased to hold office 





at thé time: the prosecution is launched. -° — |, . 2 
‘ i te » z to. , I is DE : * d - K ae d E] my OIE ` 
aay n r n i H EN J^ T * > . cs " UN M ,;, ( : : a" ^ ` á 
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A short but interefting point under the Registration Act was decided in this 
case. .It was held that a debenture charged on the entire property of a company 
including immoveable property must-be registered under section.17 of the Registration 


Act in addition to its registration under section 409 of the Companies Act. It was- 


further pointed out that it was immaterial for this point that there*was a floating and 
not a fixed charge; "Ihe practical difficulties of holding the. contrary view are 
forcibly pointed out by the Chief Justice. The object of the Registration ‘Act, 
namely, to protect the local man, will undoubtedly be nullified if'áhe registration 
at another place will be sufficient. ‘The compulsory registration under the Registra: 
tion Act is all the more necessary now because the rule laid downin Tilakdhari Lal.v. 
Khedan Lal* lias been modified ky the Transfer-of Property Amendment Act of 1929, 
and it has been provided in Explanation I ôf section 3 of that Act that registration 
amounts ta-notice as from tlfe date of registfation. The necessity for registration 
is also^supported.by the practice adopted under section:30' (2) bf the Registration 


Act in the case of an instrument relatihg to properties scatteréd in different regis-e 
à ^5 e " Ka $ .- . * 


tration sub-district. - ^ S——— *- . : | 
Mer Din v. KurTriLAK RAM, (1943) LL.R, 25 Lah. 24 (F.B.). '*- D 
-. "Two questions rglating to coyrt-fees arose for decision: im this oase. The first 
uestion- was whether when in a-suit founded upon two mortgages a sump sum 
daat been given in the triaf Court without any apportionment of the amount 


between the two mortgages there should be considered, to be one*or two “distinct © - 


subjects” of the appeal within the ‘meaning of section 17 of. the Court-Fées Act. 


* 
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of the appeal was. future mterest running to an uncertam date. 
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"i "The two 
game property for the unpaid purchase ‘monty.’ I&'was;held by. the Full Bench 
that court-fee was payable on tle aggregate amount and.not on the two ‘miortgage 
amounts treating them as distinct subjects. It is’ somewhat difficult to- follow. the 
»easoning on the point. One of the reasons.for.thé view adopted „was that the 
second mortgage bond inerely.gorrected an error in the’ 'first.and that it.really 
consolidated the two mortgage debts into one. There was really no error in the 
first mortgage deed, only on account of the fact that the vendee was not in.possession 
of sufficiente funds as contemplated originally he had to execute another deed. It is 
indeed strange that the motive of the parties and the circumstances attendant on 
the transaction, should be scrutinised for determining the eourt-fee payable.. If the 
mortgages were in fact entered into separately it is difficult to. say that they consti- 

' tute a single*item. Tt is not analogous to he case where several promissory notes 
are.executed as between the same parties in-pursuance of a single contract of loan.;e 
On the other hand it resembles: cases where sepanate-hundis or.promissory notes 
are executed between the same-parties-on the-same day. In those cases it has been 
held that the suit embraces distinct subjects. - (See Parshotam Lal v. Lachman Dast. 
See also Secretary of State v. Ayyaswamt Chettiar? and  Muthusami Chettiar y- Krishna 
Aiyar?.) "Whe-fact that the plaintiff or the trial- Court tréated the claim as one for 

á consolidated sum will hardly be material The test in such cases will be whether 
the mortgages had separate causes of action or right to obtain relief in respect of 
the mortgages. It is somewhat strange that-the Full Bench did not choose to nefer 
to the disect cases of the other High Courts holding the contrary view. . (See Muthu- 
sami Chettiar y. Krishna Aiyar?, Radharanee Dassya v: Kshetra | Mohan* and R. M. P. 
L.S. Cheityar Firm v. Koormiah*.) > Yn those cases, it was pointed out that the question 
was complicated by reason of the amegdment introduced by section 67-A of the 
'Eransfer of Property Act, which provides that the mortgagee is bound to.sue on all 
the mortgages executed in Mis favour by. the mortgagor. But, as pointed out in 
those decisions it is one thing to say that a single suit should be instituted in such 
cases and it iseanother thing altogether that the mortgaees should be treated as one 
subject for purposes of tourt-fees. -No doubt in view .of-the present section. 67-A 
of the Transfer of Property-Act the legislature may well take on hand an amehdment : 
of section 17 of the CourteFees Act so as to define exactly what the term “ distinct 
subjects ” means and provide therein that in the case of several mortgages or pro- 
missory notes between-the same parties the suit may be deemed to comprise a single 
subject. In the absence of such a provision the réasoning in the above case seems 
somewhat unconvincing. --  -- : ao 


The second point was as to the court-fee payable in a,case where the subject-matter s 


) ig 4 >! HS » , 4, | s* aub on "THE wg TF 
ortgages were executed as: between the: sanie partiés “charging the 
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** 


_ | On.the second, point as to the court-fee payable on claims for -future interest 
the period for which the claim was made is divisible into parts: the period from 
the date*bf the institution of the suit to the date.of redemption, and the period 
from’ theedate of redemption, to the date' of realisatidn.- As regards the first 
portion of the claim the amount is undoubtedly “ascertainable by reference’. to 
the.decree and the possibility of the mortgagee. redeeming the mortgage at an 
earlier datë was rightly held to- be irrelevant.-for' computing the court-fee, the 
e principle beige that the party seeks to-get’ rid of his liability for an ascertained 
* sum as provided in the decree. In respect*of future interest however from the 
- date fixed for redemption to. the date of realisatiom the Court again rightly- held 
that as . the amount isnot .capabl@ of ascertainment court-fee is payable , under 
Article 17 (vi)'of Schedule II-of the Court-Feg$ Act and reliance was placed on 
Bhawani Prasad v. Kutub-un-Nissa®. - Yt.will be illogical m such a case to hold that 
the appellant should pay court-fee on the estimated interest arfount from the daté 


r. 


.' " fixed gn.the decree down tò the date òf the presentation pf the: memorandum , of 


appeal e. 9 —— 
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SUBRAMANIAN v.. MuTHIAH CnETTIAR, LL.R. (1945) Mad. 638. o 
Tempora mutantur. From the days when it was the law that no adoption can 
be made if its effect’ would be to divest an estate ‘vested in a person other than the 
adopting widow, the pendulum has swung to the other end and the present view 
is that an adoption validly made,—the test being’ spiritual efficacy or‘benefit only,— 
‘cannot be denied effect and that estates vested in third persons, whether by survivor- 


.. ship, inheritance or rfverter,may be divested. Thus in. Anant v.*Shankar!, the 


Privy Council recognised that where the adoption is by the widow of a pre-deceased 
collateral of the last surviving eoparcener.the death of the latter before the adoption 
is no ground for denying that the interest of the adoptive father gr any part of it 
passes to the adopted son ; that an exercise-of the power of adoption Wy the mother 
of the last surviving coparcener cannot be given less effect than would have attached 
to an adoption in sucle circumstances by the widow of a pre-deceased collateral ; 
and, the fact that the property had vested in the:meantime in the heir of the last 
coparcener is not of itself a reason why it should*not divesy and pass*to the adopted 


e son. , In that very case, the Privy Council expressly reserved the question as to the 


effect of the adoption on the adopted son's right to come in as the heir ofa collateral 


: who had died before his adoption. In the case under review, however, it is held, 


though obiter, that the adopted son of a -widower can on adoption divest the pro- 
perties of the predeceased wife of.the adopter from the person to whom it had passed 
as heir on her death. The learned Judges point out that ** the matter is not covered 


by judicial decision." ‘Though in a strict sense this $ true, there is some authori&y «<. 


as to the principle that would govern such a case. In the case in question, one 
Deivanai died on 28th August, 1938, and her husband made an adoption on 7th 
June, 1939. l e 

Adoption enim naturam imitatur. The adopted son is the “ reflection ”° of an 
aurasa son. These are striking.and picturesque metaphors, neat and logical. 
Analogy is however far.short of complete identity and incoherence of facts often 


' . modify the results of pure logic. Is there then any justification to push the fiction 


to its logical limits? In permitting the right of Adoption to be exercised by a 


* bachelor, in recognising an‘ adoption made by a girl, while still in her teens, of a 


boy designated by her hfisband, in refraining from imposing any limit as to the 
margin of age which should separate the adopter from the adoptee and in various 
other*directions law has not given effect to the principle that adoption imitates 
nature. -> ; : 

In Padma Kumari Ghowdhrani v. Court of Waxds?, it was stated : “ an adopted son 
occupies the same position in the family of the adopter as a n&tural born son, ex- 
cept in a few instances which are accurately defined in the Dattaka Chandrika 


and Dattaka Mimamsa”. The principle was reaffirmed in Pratapsingh Shivsingh 


v. Agarsangji Rajasangji?, where the Privy Council observed: “ Jt is an explicit 
principle of the Hindu,law that an adopted son becdmes for all purposes the son 
of his father and that his rights unless-curtailed by express texts are iff every res- 
pect the same as those ‘of a natural born son. It, would therefore beeidle to deny. 
that the adopted son's rights are not cogterminous ordinarily with those of an aurasa 
son. The questions will stiB. remain as to.tHe exact point of time from which those 
rights are to be computed and whether the rule is to be confined in its operation 
only to the estate of the adoptive father, interpretingethat ferm jn a somewha$ 


liberal sense, or whether it is to operate even with reference, to ethe estates of* 


collaterals. As to this point,*in Anant v. Shankar, Sir George Rankin observed that 
after the decision in Amarendra v. Sanatan Singh*$the view tak&n in, Faizuddin Ali Khan v. 
Tincowri Saha*, thateBhoobunmoye? scdse*, involved that no adopted ton could claim 
as preferential heir the estate of any person other than his adoptive father if such 

I. (I 2- M.L.].599 : L.R. 7o L :  LL.R. 43. Bom. 778 (P.C). 
LLR. (d) Bom. : eas" a a prd (nu e. T MET Pas : IR? 60 LA. 

2. (1881) L.R. 8 LA. 229: LL.R.8 Cal. 242: Lh.R. rz Pat. 642 (P.C). ee * >, 


e 


502, 311 (P.C.). . - . 5. (1895) LL.R. 22 Cal. 565, 571. ° 
3. (1918) 36 M.L.J. 511: LR. 46 LA.97: `$. (iQ. 10 -Mqo. I. -A. 307 (P.G). 
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estate had vested before the adoption in some heir other than the adoptive widow, |... 
as, well as the view of Telang, J., in Chandra v. Gojrabai* that -Bhoobunmoyee s case? 
involved that adoption by a widow does not divest the estate of one on whom the 
inheritance has devolved from a Hneal heir. of the husband, are no longer tenable. 
This does not, however, amount éo holding that even the estate of a collateral of - 
the father, which prior to the adoption had devolved on the heirs of such colla- 
teral on his, death can be recalled. Such a contgntibn seands negatived by the. 
observations of the Privy Council in Bhubaneswari "Debi v. Nilkomul Lahiri?. "In 
that case there were three brothers Kalimohun, Rammohun and Shibnath. Kali- 
inohun died leaving his son Nilkomul. Rammohun died sonless léaving his wife 
Chandmoni as heir to ‘his eatate. Shibnath who had survived his brothers died 
in 1861, empowering his wife Bhubaneswari to. adopt. Chandmoni died in 1867 
and at the time of her death the nearest reversioner was Ni]komul who accordingly 
took his uncle’s estate as his heir. Bhubaneswari made an adoption in 1879: The 
adopted son “sued for the fegovery.pf a half share of the estate of Rammohun from - 
Nilkomul claiming that his adoption related. back to-the death of his own father: . 
aiid as-suich he should be: held: entitled to share the inheritance that fell open on oe 
Chandmonj’ s death which admittedly was later. It was- further claimed: that 
iñ any event.Nilkomul having frdudulently prevented Bhubaneswari from adopting 
a son till the death of Chandmoni he would be estopped from questioning the claim : 
of the-adopted' son to a half share of the estate of Rammohun. It was in evidence 
that the adopted son’ was bogn only in 1870 or 1871, that is.to say, long subse- 
dient to the death of Chandmoni and the opening of inheritance.to Rammohun.. 
In ‘rejecting the claim of the adopted son, Sir Barngs Peacock observed : ** If-the 
. Widow of Shibnath had adopted à són during the lifetxne of Chandmoni, that 
son. would have been entitled to a half share of the estate of Rammohun as one of 
the:reversionary heirs of equal degree with Nilkomul, who. was also - a nephew. 
Büt the ‘allegation is, that ih consequence of Nilkomul’s fraud. . . . . = e 
the widow of Shibnath 4 "was unable to get.anyone to give. her a son in adoption, 
and -could ‘not-adopt until after the death of Chandmoni-.. .. .- ... After 
the death of Chandmoni.she did adopt the present plaiptiff ; but it appears clearly e 
upon: the evidence that the plaintiff was not in existencg at the time of the death 
of Chandmoni: The widew never could, by adoption, if there had been no fraud, 
have.made the present plaintiff 4 reversionary heir of half the estate of Rammohun, 
because he was not in existence-at the' time of Chandmoni’s death. According 
to the law as laid down in the decided cases, an adoption after the death.of a col- 
lateral does not entitle the adopted* son to come in as an heir of the collateral." 
It is obvious that if the -boy never could in the course of nature have become the . 
lieir of Rammohun's estate due to his being unborn or unconceived. at the time of 
Rammohun's death, he could not as the result of adoption improve his position. 
‘The, case could haveebeen disposed of on that short ground. It, therefore, follows 
' weht the last part.of Sir Barnes Peacock's observations cited supra is open to the com- 
ment.that it is only obiter. Adverting to this case, in Anant y. Shankar*; Sir George 
Rankin remarked: “ Neither -the present case nor Amarendra’s case® brings into 
question: the rule of law- considered in, Bhubaneswari Debi v. Nilkomul Lahiri?, and 
stated by the Board to be that ‘ according to the law 4s laid down in the decided 
cases, an adoption àfter the death of a collateral does not entitle the adopted son 
fo come in as ax heir’ of the*ollateral '; ”’ It would, therefore, be safe to presume. 
tifat Sir Barnef Peacock’s observation though obiter is yet sound law. . It has 
been so viewed: in Ghandrachoor Deo v, Bibhutibhushan Peva®. . The fact that in Ama- 
rendra’s- case”, Amarendra was allowed to succeed irectly to Bibhudendra, a colla- 
teral (brother), “ands divest the. estate from Ban£mali who, had taken i it as heir to 
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Bibhudendra on the latter's death and before the adoption, was regarded by’ the 
learned Judges as unhelpful in view of the fact that the estate in question was, 
in the:larger sense of the term, really that of the adoptive father and on: adoption: 
the adopted son's rights would.rekte back to «the death of his adoptive father. 
That this distinction is sound is borne out by he express statement in Anant v. 
Shankar, that neither. that case nor .Amarendra's:case? brings into question the 
rule in Bhubaneswari's gase*» Meredith, J., one of the learned Judges, who ‘decided 
the case, further pointed out. “ The fiction of dating back is only for the purpose 
of continuing the line and conferring’ spiritual benefit upon the father. and to a 
lesser extent upon the family Ancestors. . It is not a fiction which it ig either neces- 
sary or desirable to adopt for. all purposes. e The son becomes a sor fos, all purposes 
ane as such can inherit the property of collaterals no doubt. But'the question 
of what he becomes is distinct from the question of when he becomes it^ The learned 
Judges held that it is only for purposes of his father's estate that adoption will 
relate back to the death ofthe adoptive father but nof for enabling the adopted 
son to come in as an heir of his father's collateral who hadedied before his adoption. 

The case under examination stands differently on facts. The adoption here 
was not by a widow but by a widower., The estate coneerned was neither that 
of the adoptive father nor that of his descendants or of ‘collaterals. “Adoption no’ 
doubt relates back to the death of the adoptive father. but it had not so far 
been stated that it relates back to the death of the adoptive mother also. That 


_ adoption . makes the boy a son is a fiction." To extendit so as to make a predeceasgjl 


wiff of the adopter a mother to the boy, and her ancestors his maternal ancestors, 
is'to superimpose a further fiction on the original-one and as such would attract: 
atidesa dhosha. Cases have, however, held that where a widower adopts, his pre- 
deceased wife will in the absence of any further complication be regarded as the 
adoptive mother of the boy. In Sundaramma v.'Venkatasubba: Ayyar,* Phillips, J., 
observed : ‘‘ Wherever possible .... ¿< a mother should be found for the 
boy and the fact that such a mother'died before the adoption can be no'obstgcle 
in view of the fictitious character of the whole princéple of adoption." . Madhavan’ 
Nair, J., stated : “‘ To give full effect to the fiction of adoption and' to assimilate 
the fact to, an imitation gf nature the adopted boy should have a mother. I.do 
not think it is impossible ‘to conceive the deceased wide as the fictional mother 
of the adopted child'". The decision only indicates that wherever possible the 
principle that adoption imitates nature may be given effect to. The view was 
affirmed in Sownthara Pandian v. Periaveeran -Thevan', - Both the cases were cases of 
succession to persons'who died subsequent to the ddoption." An observation of Madha- 
van Nair, J., in Sundaramma's caset would suggest that where a son adopted by a 
widower claims rights ex ‘parte materna the claim will be tenablé ‘only where the 
inheritance opens subsequent to the adoption. - The learned Judge remarked : 
** As his adoption puts the adopteél son in the place of a legRimate son: as regards 


-— “ey 


the rights of inheritance in the family of.the adopter, he must be consigered-sesise ^ 


the heir to any rights arising after the. adoption from his father’s wife's position in the 


adoptive family, though she was not alive:at the time of adoption." The statement 


hardly ‘affords warrant for the view that the adopted son-can lay claim to the: pro- 
perty.of the adoptive mother who had died prior to the adoption. In the case under 
review the learned Judges arrived at that view mainly ón.two grounds: (i) the 
principle that adoption imitates natjgre compels, inthe tase of a widower's adoptiofl, 
that a retrospective. effect should be. given to'thé adoption, carwying it back to the 


‘date of the death of the wifd^ (ii) if adopu by a vidon could givé the adopted 
. son rights as from the date of the death of t 


t é adoptive father, it, must equally in 
the case of an adoftion by a wi@ower-make the rights of the boy ‘go. back to ‘the 
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‘one.over the other. It is also not in consonance with the view expressed in Chandra- . 
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h i 
date of the death of the wife. The reasons are no doubt attractive but hardly 
conclusive. In regard to the first ground it overlooks the fact that the principle 
has in a number of instances not been observed (e.g., in the case of a bachelor’s 
adoption) and in fact has been applied only whare no hardship 1s likely. to be occa- 
sioned. In regard to the second season, it may be pointed out that it does not fit 
in with the caution enjoined in Subramanian Chettias v. Somasundaram: Chettiar! that 
“even a fiction cannot be carried to illogical limits ? p thgt it does not allow for 
thé reservation made by the Privy Council in Anar v. Shankar?, in regard to the 
ruling of the Privy Council ip Bhubaneswari Debi's case? ; that it does not take note 
of the limitation suggested by Madhavan Nair, J., that the adopted son should be 
considered her 4o rights arising after the adoption from his father's wife's position 
in the adoptive family and thatit involves thesuperimposition of a number offictiens 


choor Deb v. Bibhutibhushan Deva‘ that adoption has retrospective effect only- quod 
the estate of the adoptive father or his descendants but not in other cases, . E 


` e Miura pas s 
In re Murnu Napa, (1945) 1 M;L.J. 180. 


An interesting question in the law of puitishments fell to bé decided in this 
case which holds that the passing of a sentence of imprisonment till the rising of 
the Court is not per se invalid: In In re Kunhi Bava5, Jackson, J., remarked : “ When 
the statute lays down that for a certain offence. . . .the punishment shall be 
imprisonment, it means that the offender Shall go to gaol and imprisonment till the 
rifing of the Court is a clear evasion of that intention." Likewise in In re R&ma- 
lingayya,9 Horwill, J., observed apropos of such a sentence that “it is not a form 
of punishment recognised by law-and it is used to circumvent the provisions of law 
that requife a sentence of imprisonment in gaol for a particular term." These 


remarks are, with respect, open to a twofold criticism, It is not correct that im- . 


prisonment necessarily involves the idea that the offender shall go to gaol 5. it is 


à 


equally = mistake to sugfest that the statüte'requires imprisonment to be in gaol’ * 


onl}. ‘Imprisonment? accogling to the Termes de la Ley? “ is no other thing bute- 
the restraint of a man's liberty, whether it be in the open field, or in the stocks, e` 


or cage in the streets, or in a man’s own house, as well as in the common gaol ; 
and in all these places, the party so restrained is said to be a prisoner so long as he 


‘hath not his liberty freely to go at all times to all places whither he will, without 


baile or mainprise or otherwise," Coke on Littleton? is to a ' similar effect. Accord- 
ing to it, imprisonment is the’restraint of a man's liberty under the custody of another; 


: and extends not only to a gaol but to a house, etc., for in all these cases the party . 


= 


5 


so restrained is said to be a prisoner so long as he hath not his liberty to go about -` 


his business.as at other times. Bouvier? is explicit that imprisonment may be either 


in a-place made use of for purposes of imprisonment generally or in any locality - 


whajever. Among thesdecided cases, in Bird v. Jomes19 it was stated by Coleridge, J. : 
‘Lis one part of the definition of freedom to be able to go veheresoever one pleases, 
but imprisonment is something more than the mere loss of this power ; it includes 
the notion of restraint within some limits defined by a will or.power exterior to our-. 
own." This definition w4s followed in P. JVasasayya Pantulu v. Capt. R. A. C. Stuart?! 
where the Court observed : ‘‘ The retaining of a person"in a particular place or the 
compelling of him tó go in a particular direction by force of an exterior. will over- 
wering or suppressihg in any way his own voluntary action, is an imprisonment 
ort the part of htm who exercises tht exterior wil? If imprisonment means merely: 
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the restraint-of liberty of a person and is altogether Independent of any place or _ 
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limit of time, the question is whether there is anything in the statute law of this 
country making it imperative that imprisonment should only be in gaol or that it. 
cannot be for a period co-extensive with the rising of the Court for the day. There. 
is nothing in the scheme of the Indian Penal Code. suggesting that imprisonment 
should be served only in gaol. Nor is there any rulg that imprisonment shall under 
no circumstances, where awarded, be for a term less than any particular period.. 
The sections of the Code,always indicate the maximum and only a few sections ° 
prescribe the minimum sentence #5 be awarded. That a sentence of imprisonment. 
may be for 4 day is expressly contemplated in sectiott 510. , In the absence therefore. 
of any statutory prescription to the contrary there seems to be nothing in-law, to. 
make unlawful the award of imprisonment till,the rising of the Courte “In fact the 
rules recognise the validity of such a punishment clearly. Rule 102 of the Madras. 
Criminal Rules of Practice says :- “ The Government consider the awarding of short 
term imprisonments as undesirable and Magistrates, before passing such sentences, 
should consider whether imprisoaments till the rising of th Court. allowed by law 
could not appropriately be passed insteafl . . . ." Thedlecision under notice 
is thus in full accord with the principles of English law and is nêt in any way counter. 
to any provision of law in this cóuntry? ss D ue 


è - ine esr 
* — KzsaAR Cuan v, Urram CHAND, (1945) 2 M:L.J. 160 (P.C). ~ 3e 
This is yet another pronouncement of the Privy Council on the law bearing on 
antecedent debts, though only incidentally* A text of Brihaspati postulates the 
liability of the son to pay a debt contracted by his father on account of his standing. * 
sure for payment of money lent. It has all along been understood that if as:the 
result of default by the debtor the father's liability as surety has matured into a debt 
the principle of pious obligation can be invoked so long as there is nothing-cither 
ilegal or immoral about the transaction. A question of an altogether different 
' echaracter arises where a Mitakshara father binds family property by executing'a 
‘surety bond in security for payment of 4 dtbt due by third*parties. ‘It has beeñ 
held that in such cases the family properties will not he bound, see Ganga Saran-v? 
Ganeshi Lal’, ‘The case under review approves that view.. In answering the question 
that way, Sir Madhavan Nair observed : “ To make the ancestral property liable, 
there must in reality be a debt due by the father. In the present case the securi 
bond was executed not for the payment of any debt due by Uttam Chand, but.for 
payment of a debt which was due from third parties. Unless there was a debt.by: 
the father for which the security bond was executed, the déctrine of pious obligation 
of the sons to pay their father's debt cannot make the transaction binding. on thé 
ancestral property." Admittedly the liability of the father, if ahy, was incurred: 
under the security bond itself and.not independently of or truly dissociated from it, 
Further the liability was only prospective and not actual. There being no indebted- 
ness of the father at the time of the creation of the charge it followed that the family 


property will not be bound. BEEN 
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The question of ownership of the beds and banks of channels of irrigation as 
conferring rights to a free supply of water for purposes ef cultivation is one'of-un- * 
failing interest often characterised by considerable*complexity, partictilarly-in:this* ^ 
country, where the position of tĦe state vts a vis the cultivator has been one oficóh-* 
flicting and shifting ideologies and there is a multiplicity of Mnterésts in land: Not 
often has the approacB to any queftson been so radically revised» as in the casesof 
entire inam villages, Even after the ruling in the Urlam case? that the effect of the 
permanent settlememft sanad was to vest in the zeminday the beds and banks, of the 
channels with their head sluices and branch and subsidiary channels lying within 
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the zernin limits and that it made no difference even‘if the channels wete ‘natural 
$tréams, it was suggested that inam villages may stand. on a different footing, see 
Secretary of State v. Narayana Aiyar*. In Ambalavana v. Secretary of State? and Narayana- 
swami Naidu v. Secretary of State, it was held shat where the channel is the source of , 
irrigation not merely for the inam village but for other ayan villages also a presump- 
tion will arise that the channel was not to pass-under the grant. . Even in the absence 
of any such consideration.it was suggested that as itewasypossible that- the inamdar 
"may not under the grant get the full ownership even where the grant was 6ne of 
“land,” he may not be entitléd to the beds and banks of the irrigatipn channels 
flowing through the village (Secretary of State v. Narayana Aiyar*) though the Privy 
Council hadsin Venkata Sastrulu v. $:taramudu*, referred to the possession of both 
varams in’ the land as the. possession of the ‘‘ whole proprietary interest? € all 
these matters the law has undergone modification. "The line of thought set out 
supra was modified in Venkatakrishnamaraju v. Suryanarayanaraju®, where it was observed 
thas if the’ggant was of the “ land,” it would'even if €! incomplete °? be yet “ ownership 
for certain purposes."e Earlier, in Yahya Ali Saheb v. Secretary of State®, it had been 
recognised that the Pnam Settlement was as much an “ engagement ”’ within the 
meaning of Madras Act VII of 1865 as the Permanent Settlement. Many of these 
questions fell to be authoritatively considered by the Judicial Committee in Secretary 
of State 'v. Varada Thirtha Swamigal?. ‘There, reference was made to.tlie practice* 
that in the case of grants of whole inam villages the title deed usually contained 
; the words ‘‘ besides poramboke "' to imdicate that all the lands were granted and no 
w^ e -«servation was made. . It*was-also pointed out that the failure to menticn those 
words would not necessarily mean.that there was any reservation by the grantor 
of the poramboke lands and. therefore of the beds of channels or.that all the fands 
weré not conveyed. The Urlam case? was referred. to. as laying down that even if 
any part of the water carried by the channels was to be specially safeguarded in the 
interests of otlier government villages it would be enough to imply a reservation, 
of water rights as diStinguishéd from’ 4 reservation-of the béds and bunds of the’ 
‘channels of irrigation. In, the first' of the. decisions under notice, it was held in 
accordance with these principles,.that that portion of the channel wholly within the 
limits of the inam village concerned in’ the case passed to the inamdars, no reser- 
vation of the'channel ig favour of the government being found. The other decision 
dealt. with certain other aspects of the matter.- It is there pointed out that in the 
case of entire village grants the presumption is that that part of the channel which 
flows through the villagt was included in the grant} that the burden of proving 
the contrary lies on government, that if the government. sets up that a particular 
channel by. reasoh of certain special circumstances was reserved, it is for the govern- . 
ment to prove the fact; and, the fact that the channel serves government villages 
, lower down cannot fer se imply any reservation by government ofits bed and banks, 
nor the fact that the course of the channel within the village bore but a small pro- 
- meta io the total length of the channel, nor the cireumstance that the: lands. 
granted were all dry at the time of the-grant. It may be mentioned that for this 
purpose, “is iridicated:in the Swamigal case?, the fact that'the inam village lay outside 
and not inside zemin'"limits is hardly releyant.: Another point touched upon in the 
first of the decisions under review concerns the me^Asure and limits of the right of 
user of water. Inthe Uriam case®, inthe case of zemins,.it-was stated that the right 
e is measured hy the*physieal congitions of the channel as they were at the time of the 
” e permanent stttlement: The Szeamigal case? holds the rule to be applicable to inam 
evillages, -Sir George Rankin there observed : “ When it is said that the inamdar’s 
or zemindar’s right tô water-is méasured by the physical conditions at the.channel 
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Act. "The first of the decisions uhder notice reiterates this view, 8 
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by thelàáw.'" ‘The decision in this case has been followed in a number of cases, see 
Visdlakshi Ammal-v. Sivaramien!, Roop Lal v. Lakshmi Doss?, Singa Iyer v. Venkatarama 
yer; ? Murugayya Maniyakaran v. Palaniyandi Maniyakaran*, Ganpat v. Gopal Rao.’ 
That the father’s power takes root in the antient doctrine.of patria potestas is con- 


‘sistent with the texts equating & wife, a slave and a son in regard to their incapacity 


'tó own property independently and the texts of Manu and Vasishta as to the source 
‘Of the parental power to give the son in adoption. 4f the father’s power to impose 
partition is attributable to his potestas, by parity df reasoning a similar power would 
be available to the grandfather. In-the domain of property law the son, grandson 


and the great-grandson have been treated alike. for various purposes. This line of 
‘argument,is Wo doubt open to the criticism that, if correct, it should give the grand- - 


father álsb a right to give away his grandson in adóption. It may, however, be 
answered by saying that even if the power is not found jn one direction it does not 
inean'that the analogy fails in other directions also. 

pe ` It has been stated in the case under motice that the ruling in Atyavier v. Subra- 
mania Aiyar$, does notshow that in that case the grandfather had not merely separated 
himself but separated the grandsons also inter se. «The facts are by no means clear. 
.Lhé-observation of Oldfield, J. : “I find no difficulty in holding that the-settlor’s 


intention was.to make a partition, the reference to plaintiffs’ incapacity having no, 


effect, except that their shares were vested during its continuance in first defendant 
for their benefit."— seems, however, to suggest that there was such a severance ; 
otherwise the reference toetheir shares may not strictly be correct. Lakshgubai v. 
Ganpat Moroba? is another decision which is of somewhat dubious assistance in regard 
to the present question. While West and Buhler have read the decision as suggesting 
that the grandfather has the power to effect a severance of status not merely as 
between him and his grandsons but also as between. the latter inter se.and have 
Yecorded their dissent from that view, Mayne regards the case as not postulating 


any such conclusion. , In that case a «person made testamentary dispositions ine 


Jegard to property which had fallen to his share on a partition between, himse 

and his brother. The teftator had sons and grandsons. After the testator's 
death the dispositions under the will were acted upon ? a commissioner was appointed 
and the properties were divided and allotted to each of the sons and grandsons, 
the latter being minof$; and after attainment of majozity the minors had in a 
measure acquiesced in what had happened. In a suit thereafter impeaching the 
validity-of the will and, its dispositions, the learned Judge in affirming the 
arrangements. that, had been made and acted üpon, observed: “ Here the 
testator - . . though undoubtedly dealing with his share of the property parti- 
tioned'in 1823 as separate, and not as joint family property, has not -. . . at all 
exceeded the powers which according to a long current of uncontested decisions 
and by law vested in a Hindu, when disposing by will of his separate property. 
He has exclufled none whe by the ordinary course of descent would have had any 


jüherit and he has divided his residuary estate into three equal shares giving: 


one of sugh shares to each of his two then surviving sons and the remaining third 
in equal portions to he four'sons of the only oné amongst his own deceased sons 
who left male issue." The learned Jude had also held that the testator could 
competefitly dispose of by will property taken by him on partition, though-he had 
sons and grandsons The observations of the trial Judge coupled with the dismissal 
óf the suit, greed in by the appellate Court, would suggest that according to 
the Judges there* was no objection in law to the guandfather's effecting a severance 
9etween the grandsons inter se. "Bhe decision under notice has at any rate swept 
away a power wHose existence.could be justified only on angiquated and anachro- 
nistic dostrines, at any rate, as regards the grandfather.vis a vis his grandsons. 

z * : . . e : A : 


1 = . 











“ay $1904) 14 M.L.J. 310: L.L.R. 27 Mad. 577. §. (1899) LL.R. 23 Bom. 636. 
. %2, 1955 LL.R. 29 Magd. r. si f : 6. 1917 32 -M.L.]. 439. 
9. (1913) 23 I.G. 6. A DUE 74. (1867) 4 Bom,H.GR. 150. 
4. (1916) gr MLJ Taf 7 ^ e i 
e , : 
* ° . e . * 
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Chandrasekhara Aiyar and Rajamannar, FF. Official Receiver, Vizagapatam, v. Suryanarayana. 
29!& October, 1945. Ap. Nos. 55, etc. of 1944. 
. Provincial Insolvency Act (V of 1920), séctidt 20— Interim receiver appointed under— Power to maintain 


suit to recover possession of property of insolvents which has passed intgthe hands of third party-—Insolvency Court 


if can confer. a 


There is nothing in the Pyovingial Insolvency Act which prevents the Insolvency Court from 
according sanction to an interim receiver appointed under section 20 of the Provincial Insolyency" 
Act to institute suits even against third parties for the vindicatien of the rights of the debtors in respect 
of whom an Iasolvency Petition is pendigg. The interim receiver in irfsolvency has such of the powers 
conferrable on a receiver appointed under the Code of Civil Procedure as the Court may direct. * 


B. V. Ramanarasu for V. Govindarajachari and V. V. Raghavan for Appellant. . 


B° jagannadhadas, C. V. Dikshitulu, Kasturi Seshagiri Row, D. V. Reddi Pantulu'and N. K. 
Vinayakam for Respondents. : . ; 


K.S. , ; Se dii 


e + e "E 
Chandrasekhara Aiyar, F.. i s : Chatha Nayar v. Janaki Amma. 
€ and November, 1945. > *A. A. O. No. 493 of 1944. 


^ 


Malabar Compensation for Tenants Inprovenfuts Act (I of 1900)— Decree, for redemption of kanom— 

Purchase by another in sale in execution of decree against the holder of redemption decree— Execution by such purchaser 

e — Objection to validity of sale of decree—Sustainability—-Madras Civil Rules of Practice, Rule 18-—Scope— 

Deposit of kanom amount and value of improvemenis—Not a condition precedent to execution—Future rent till 

surrender of possession——Right to-——Set off against value of improvements—Permissibility—Civil Procedure Code 
(V of 1908), Order 20, rule 12—If abrogated by Malabar Compensation for Tenants Improvements Act. 


: = E a — S 
A dfcree for redemption of a kanom was passed on 29th June 1925 in favour of the melcharthdar e 

and determined the amounts due to the several defendants as value of improvemeifts. The decree 

directed that on the plaintiff paying into* Court the kanom amount and the value of the improvements 

less certain.damages payable by the second defendant and future rent until surrender, the defendants 

Should give up possession of the property to the plaintiff. The decree was attached and purchased 


in the sale in execution by a creditor of the decree-holder and the purchaser sought to execute the 
' decree, : 


*:; : e . g 
A Held: (1) Though Rule 178 of the Civil Rules’ of Practice (Madras) says that no decree shall 
be ordered to be sold in execution of another decree, when such a sgle takes place, without any objec- 


‘tion being raised by the judgment-debtor, the sale cannot be held to be void or inoperative. 34 Mad. 
'442 relied on. : 


: 

(2) The deposit of the kanofi amount and the value. of the improvements is*not a condition 
precedent to the execution of, the redemption decree. It is sufficient if the amount is paid before 
the properties are surrendered. 


- 


E] 


(3) The tenant is entitled to set off against the value of improwements due to him the future’ 
rents till the actual date of surrender of possession in a case coming under the Malabar Compensation 
for Tenants Improvements Act. The jurisdiction to award future rent can be exercised not only 
at the time of passing the decree but also later in the course of execution. It cannot be said in such 
a case that the provisions of Order 20, rule 12 of the Code of Civil Procedure apply, to bar recovery 
of future rent for any period over 3 years. 2 k^ 


P. Govinda Menon for Appellant. 


K. Kuttikrishna Menon for Respondent, E dans I mp 
K.S. a , : e l ` 
Kuppuswami Aiyar, J. T š ° ‘Lakshmiah, Zn re. 
oth November, 1945. . ee Cr.R.C. No. Q44 of 1945. 


' (Cr.R.P. No. 602 of 1945). 


Madras Motor Vehicles Rules—Rule 220—“ Loitering Gigt of offence— Waiting Gefore hotel to pick * 
up passengers—Offence. s ° ® E 


. 

It cannot be said that the offenceinder rule 220 of the Motor Vehicles Rules requires that the 
delay must be of such a character as to prevent the bus frofh reaching the flestigation in time. What 
is made an offence under the rule is loitewng èn the road. Where.it is found that the driver was i 
stopping his bus in front of a hotel so that he might pick up .some passengers from there it amounts 
to “lingering on the way”. Waiting for passangers who had gone to the hotel at a placg which 
is not a stopping place fdt nearly ten or fifteen eminutesis certainly lingering qn thg way ,so as to 


make the driver guilty under rule 220 of the Motor Vehicles Rutes. : ar : 
K. Kalyanasundaram and R. Santanam for Petitioner. ‘ .? : 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown,  » - oe : . 
K.S. . : : ` . 
NRG : "m . : 
e + s * 
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Chandrasekhara Aiyar, 7. - m l Ramappa and others, În re. 
12th November, 1945. . . C.M. No. $402 of 1945. 


Civil Procedure Code (V of 1908), Order 41-Al( Madras): ‘rules 1 and 2—-Provision: for: production of printed 
copies of judgment—Lf mandatory —Powert&of Court to dispense ‘with production of requisite Onn of printed 
à copies of judgment appealed against. ° 


The Court has power: to dispense with the production of tte twglve printed- copies of the judg- 
menbappealed against so long as a certified copy ofthe judgmentisthere. Order 41-A rule 1 (Madras) 
is only a modification to the rules corftained-in Order 41, rule-1 of the Civil Procedure Code. The 
power to dispense with the-production-of copies of judgmegt contained in Order 417 rule 1 of the 
Civil Proceduge Code is not taken away but continues, (1945) 1 M:L.J. 268, dissented from. 

A. Bhujanga Rao and D. R. Krishna Rao*for- Petitioner. 


KS. RE pm j l - s Si 
Chandrasekhara Aiyar, 7. " I . Marideyya In re. 
1644 Nen, 1945. ? E i e `“ Cr.R.C. No. 820 of 1045. 
. ec j (Case Refd. No. 44 of 1945). 


| Criminal Procedure Godt (V of 1898), section 397-—Sentence of dico ucc can be postponed so & 
to take effect after the sentence for "default in furnishing secity. — . 


Under section 397 of the Criminal Procedure Code a sentence passed: on conviction should c com- 


mence immediately and cannot be Popes: so as to take effect after the sentence for default in, 
furnishing security. 


The Public Prosecutor e L. Ethiraj) onebehalf of the: ‘Crown. ae 
mad a e 
K.S. e 
Kuppuswami Ayyar, F. Rangaraju, M re. 
2grd No8ember, 1945. l Qr. R.C. No. 552 -of 1945. 


Madras Abkari Act (I o f 1886) section 56-B— Mere ‘opening of depot after hours permirtted by license 
without effecting sales—If o 


- Where a condition in a qum toa toddy débot keeper permitted him to keep open his depot* 
. ill 6 p.m. only, the mere opening of the shob after that hour will not constitute an offence of breach 
of the condition in the absence of proof-either direct or circumstancial that toddy was sold after 


the hour specified in the license. . 
T. R. Venkataraman for Accused. . 
The Public Prosecutor*(V. L. Ethiraj) on behalf of the-Crown. , 
K.S. ——— l ° 
Wadsworth and Rajamannar, FY. Shanmugasundaram Pillai ». Muthukumara- 
26th November, 1945. e swami Pillai. 


Appeal No. 409 of r944. 


- ` Provincial Insolvency Act (V of 1920), section -— between Hindu insolvent and sons attacked 
as sham, colourable and not intended to be given effect to, but to be kept as a secret weapon against the creditors ` 
Representative syit by greditors attacking the partition—Natyre of relief that can be given. 


may on the adjudication as insolvent of a Hindu father, the creditors with the leave of the 

Court filed a representative suit challenging that a partition between the insolvent and 
his sons wag a sham and colourable transaction not intended to be given effect to as between: them- 
selves but to be kept as 4 secret wéapon against the creditors, 


Held, Whether the partition deed be a sham fransaction or whether it be valid so far as it effects 

'a severanée ofstatus but fraudulent in that it makes unequal allotment of the available assests and 

debts with a view to defeat the creditors, the remedy of the creditors, is not to ask for a re-partition, 

e but to ask for a, declafation regarding the nature of the transaction and its validity vis a vis the 
* e creditors. ^ 1 . 


° If it isea mere colourable partition not meant to operat between the parties it can. be ignored 
and the creditor can, enforce his remedi& as if the parties still continued to be joint. But if it is a 
fraudulent allotment of shares to.defeat the creditor$ theslatter can avoig the partition under section 
53 of the Krovincial*Insolvency Act and proceed against what would ais the insolvent's Proper: share 
í ignoripg the allotment of the properties at the partition. * 
2 (1944) teM-Is.J. 384 and 54: M.L.J. 726, referfed to. 
Ka P. Ramakrishan Aiyar, R. Viswanathan and. T. Basras for Appellant. . 
. E s Desikan and K. Raman for Respondent. 


KS - i : | A 
s r> : 
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* Wadsworth and Rajamannar, 77. Jainambukanni Ammal v. Ruthrapathi Pillai. 
“th November, 1945. Appeal No. 414 of 1944. 
Civil Procedure Code (V of 1908), section 92—~Charity whether true beneficiary or entitled only to a charge 
for its performance—Test-—Property endowed afid temple situate in British India and income to be applied abroad 
—Suit under section 92, Code of Civil Procedure (V of 1908), @n respect of suck properties— Jurisdiction of 
British Indian Court. . ë l : . 
A settlement deed was in the following terms :—I have made the following arrangement in 
respect of the property specified hereynder which was acquired by me out of my owh earniggs, 4nd 
which has been.in my enjoyment with miras for the salvation of my soul. Out of the funds of the 
aforesaid property Thannirpandal (water-shed) charity shall be conducted for seven days on the occasion 
of the Masi Makham festival of Sri Souriraja Perumal at Tirukannapuram. During the Makham e 
festival day, 100 persons shall be fed and the charity conducted. Out of the ine@fhe derived from 
the aforesaid land, excluding the Government kist, etc. and expenses in connection with the charity 
the remaining income shall be utilised for the maintenance of my sons who have come from the 
east, viz., (1) S and (2) Nand (3) my wife T. The aforesaid charity and the aforesaid property shall 
be managed by my eldest son-in-law G. After the said G the aforesaid charity and the said family 
shall be managed by his nominee. e ° i x" ° 
G obtained a release from the sons 5 and 9V and exechted a will treating the property as abso- 
e lutely his own, subject to an obligation to conduct the. charity making provision for payment 
of maintenance to members of his family and niaking his son M the trustee of the charity after him, 
After G's death M became trustee in accordarfce with the will but sold the property to various people. 
‘In a suit under section 92 of the Code of Civil Procedure for removal of the trustee, setting 
aside the alienations and framing of a scheme in respect of the charity, . 
Held: (1) reading the settlement deed as a whole there was no gift of the surplus income or 
' the property to the sons or members of the family generally. ` 
(2) .The charity itself is the true beneficiary ard G should be considered to be a trustee of the 
. charity and the only obligation of the trustee for the time being*was to utilise the surplus income, endi 
any, for the maintenance of the three specified relatives after whose death or effacement otherwise, 
there would be no obligation on the,trustee to utilise any part of the income of the property for any 
object other than the charitable object mentioned in the document. 
(3) M as trustee was not entitled to alienate the properties which belonged to thé trust, as in 
the absence of any necessity of the charity the alienations will not be binding on the charity. 
(4) The Temple of Sri Souriraja Perumal being at Tirukannapuram which is admittedly in 
British India the fact that on Masi Makham day. the deity istaken to the beachin Tirumalarayan- 
patnam which is in French territory cannot deprive the British Indian Court of jurisdiction to 
entertain the scheme suit. The temple as well as tHe property being in British India no relief"in 
respect of the property can bé obtained except from a British Indian Court. ` 
* (1944) 1 M.L.J. 466 (P.C.),*distinguished. : 
L. R. 2 Ch. Appeals 356, felied on. : a 
S. Tyagaraja Aiyar for Appellants. . 


C. 4. Seshagiri Sastri and K. Muthuswami Chettiar for Respondents. 


K.S. nn b 
` Rajamannar, 7. Gs a - Samanthaka Nadar v. James. 
_ 9th November, 1945. S.@A. No. 1627 of 1944. 


Civil Procedure Code (V of 1908), Order 9, rule 9—Scope—Suit on behalf of minor dismissed —Gross 
negligence of the guardian— Effect on bar under Order 9, rule 9, to fresh suit for same relief. 

... Where a suit filed on behalf of a minor was dismissed and it is found that the guardian of the 

minor had been grossly negligent at the tim® of the suit, the minor js not deb&rred from filing another 


suit for the same relief. The statutory bar under Order 9, rule 9 of the Code of Civil gast 
can be surmounted by proof of gross negligence of the minor’s guardian in the prior suit. > 





[Leave granted.] : I T _ © 

C. S. Venkatachari and D. Ramaswami Aiyangar for-Appellant. « 

A. Swaminatha Aiyar for Respendent. ° eO To ee x c3 

KS. E ur - 4 — *. j 

Bell, 7. : Vjswanatha Iyer 5. Sankaranarayana Iyer% 

roth November, 1945. T ° - A. A. A.O. No. 295 of 1944 

Transfer of Property Act (IV of A882), section 39—Hindu widow's claim to maintenance—Abserte 
of-any charge created for maintenance— Widow cannot enforce clim against the altenee. à i 

A claim by a Hindu, widow for mainferfince unsupported by a charge form! no encumbrance : 
whatsoever on the property. There must be something in the nature of a charge before property 
which passes to a creditor or other alien&e goes to him encumbered with the maintenance ofa widow. . 
There is no trust eitheffin respect of such property which will enahle her to follow it as trust,property,. , ^ 

[Authorities discussed], P "of 

P. R. Ramakrishna Aiyar and C. K. Viswanatha  Aiyar for Appellant. "e ‘ur OF xs A 

C. S. Swaminathan for Respondent. i Y = 

K.S, ^ | s A La 

NRG à . : 
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Li : 
Wadsworth and Rajamannar, JF. l : Yanadamma v. Venkateswarulu, : 
20th November, 1945. — ' Appeal No. 534 of 1944. 
Registration Act (XVI of 1908, as amended in 1929), segtion 17 (2) (v)—4Award of arbitrators—When 
falls under exception — Test. : e 
When there is a dispute between patties and that dispute is referred to arbitrators whose decision 
9 d the parties agree to accept, there is, in fact, a contract betweef these parties, the final terms of which 


will embody the decision of the arbitrators on the point referred to¢hem, If the nature of the contract 
between the parties is such that it actually declares or createg'or assigns any interest in immoveable 
property, the award just like any other oentract having that effect, must be registered. If, however, 
the contract between the parties fnerely relates to the terms og which one party shall have the right 
to demand from the other party a future conveyance of property, then the award which settles the 
terms upon whi This future conveyance should be made, is nothing more than part of an agreement 
to convey in feture which falls under the exception in section 17 (2) (v) of the Registration At. . 
Where the dispute was as to the quantum ofproperty to be assigned in lieu of maintenance and 
the decision of the arbitrators settled this, the award confers only a tight on one party to require 
the other to qpnvey the property selected by the arbitrators and does not require to be registered. 


V. Subramaram for Appellants. — * e . : 
K. Kotayya and K. Ramamurti for Respondents. » 
K.S. LAM. e 

Bell, F. s 5 + Chwnilal Sowcar v. Srinivasa Rao. ' 


21st November, 1945. | Z G. R. P. No. 921 of 1945. 


Provincial Insolvency Act (V of 1920), section 79— Madras High Court Rules under—Rule 21 (3)— 
Amendment of 29th February, 1944—1f retrospective. £ : ; 


pma The amendment of 29th Febreary, 1 to rule 21, sub-rule 3 of the Rules framed under | 
d section 79 of the Provincial Insolvency her mae it necessary that Honce of the date fixed for the 
hearing of an insdivency petition must be served not only on the creditors and the debtor but on any 
transferee, the transferin whose favouris alleged to be an act of insolvency, is not retrospective, Whe 
fact that tae amendment came into force during the pendency of an appeal in which on the : 
basis of the amended rule an alienee applied to be impleaded as a party, is no ground for.re- 
opening the order of adjudication in the Insolvency Court in which the alienee was not given notice 
'. as the rule as it stood then did not require such notice. , [Authorities discussed. ] 
K.eSankara Sastri for Petitioner. 7 


© T. C.-A. Bhaskyam, T. C. A. Jirumalachari and Venkatavaradachari, for Respondent. 


* $9. 


K.S. — MP $ 
Koman, J. i Venkata Narapu Redi v. Chinna Konda Reddi. 
29rd November, 1045. - . S. A. No. 2081 of 1944. 


Deed-—Sarikoru document—Nature of —Mortgage or lease—Test. — * 


+ e 

l A document called sarikoru document recited that for discharging the debts due and for meeting 
= family expenses, the executant borrowed Rs. 5,000 and for discharging the amount so borrowed, 
the lands mentioned in the schedule to the document were being conveyed to the promisee. It further 
‘recited that the executant would see to it that the lands would be continued in favour of the promisee 
until the above amount was discharged. Ina suit for redemption of the land the promisee’s successor 

in title contended that the deed was a lease and no suit for redemption would therefore lie. 

_ Held, that the deed was a mortgage and not a lease. 


, Authorities reyieweg] and decision of Wadsworth, J.pin S. A. No. 813 of 1996 relied on. 


aka appeal was granted] 2 TANE = ; 
. 2096 Rao and P. Rami Reddi for Appellant.. . 
V. Govimlarajachari for Respondent. : ' i b. 
| K.S. e . — : Ld i 
Kuppuswami Apar, J. . * Gomathinayagain Pillai, In re. 


26th November, 1945.° : - Cr. A. No. 584 of 1945. 
e: ` Indian Penal Gode (XLV of 1860), section 120-B— Conspiracy to do an illegal act which is a crime— Mere 
` ggreement will be gn offence without any acf&done in pursuan& of the agreement. 2 
When a conspirdty is to do an illegal act which is a crimg, then the agreement by itself will be 
sufficient to constitute an offence : itis onlywhen the illegal act is no crime there will be the necessity, 
for an act to be done im pursuance of the agreement tg coystitute an offence. Accordingly a mere 
"conspiracy to set fire w Government buildings, police st@tions, public offifes, etc., constitutes a crime 
and there is no necessity to prove any act done in pursuance of the agteément. f 





ET Thé Publi Progecutor (V. L. Ethiraj) on behalf of&he Crown. ae 
"c Acgused not represented. " è l : ` ps $ . 
, KS. * € Rx =` 3 và e 7 P : pu 
$ * ee 9, ao MAN 7 
l "1 i ^ [END or VoLuwz.] 
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An i $ 
Chief dies. 


The Hon ble Sir Alfred Penny Lionel Leach, K te (Barrister-at-Law) (On leave 


'* from 3-9 .45 to 21-9-45)«. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, - 
PRESENT :—SIR ALFRED Hewry-Lgonen Leaca, Chief justice AND Mr. Justice 
LAKSHMANA Rao. t e l 
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, Kangayam V. V. R. Bank by managing partner and agent Valli- "2 


appa Chetüar E Appellant 


Uic E ^. - : 
Karupya Goundan and others Ks IM. .. Respondents. 
Mortgage—-Co-sharer creating two mortgages over his share in favour of different persons—Separate suits 


by eadh mortgagee without impleading the other-~Decrees—-Each morigagee purchasing the share in execution of 
his own decree and obtaining symbolical possession—Suit for partition by second mortgagee—Relief jhat could 


be given. i 
A co-sharer created two mortgages over his share in certain property in favour of two different 


persons. The second mortgagee filed a suit on his mortgage without impleading the prior mort- . 


gagee and in execution of the decree obtained therefh bought his mortgdfor's share subject to the 
first mortgage and also obtained symbolical possessiBn. Thé first mortgagee had also in the 
meanwhile filed a suit on his mortgage without impleading the sftond mortgagee and obtained a 
decree. In execution of the decree he,also bought his mortgagor's share and also obtained symbolical 
possession. In a suit by the second mortgagee for partition, e x » 
- . Held, that the case was governed by the decision in Ananthanarayanaelyer v. Sivaramakrishna Iyer, 
(1943) 1 M.L.J. roo and in tife circumstances the suit should not be dismissed, but a decree for 
partition should be given to the plaintiff conditional on his redeeming the first mortgage created 
on the mortgagor's share. ^ 
Appeal against the decree of the Court of the Subordinate Judge, Coimbatore, 


in A. S. No. 66 of 1943 preferred against the decree of the Court of the District `- 


Munsiff, Dharapuram, in O.S. No. 502 of 1941. 
C. D. Venkataraman for Appellant. 
M. R. Narayanaswami for Respondents. | © o ‘ 
. The Judgment of theeCourt was delivered by : 
= The Chief Justice.—This appeal is governed by the decision of this Court in 
Ananthanarayana Iyer v. Sivaramakstshna Iyer*. The appellant ig the plaintiff in the 
suit. On the 4th. July, 1912, ope Pattai Goundan mortgaged his one-fourth share 
in the property in suit to the first defendant and on the 26th September, 1912, he 
created a second mortgage in favour of the plaintiff. In O. S. No. 802 of 1924, on 
the file of the District Munsiff's Court of Dharapuram thé plaintiff sued to enforce 
his second mortgage. He did not, however, implead the first defendant as the 
mortgagee. He obtained a decree and at the Cqurt sale held in execution on the 


. 13th August, 1929, he bought the martgagor’s one-fourth share. His purchase was, 


symbolical possession, — . pa , e ` 
In 1926, the first defendant filed a suit (O. S. No. 368 of 1926) to enforce his 
mortgage without impleading the plaifitiff. He obtained a decree. On the {1th 


of course, subject to thé first mortgagf. On.the 12th October, 1929, he obtained 
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- November, 1930, he purchased the mortgagpr’s share of the property at the sale 

` held in execution and on the 20th October, 1932, he obtained symbolical possession. 

Sixteen years before, namely, on the 27th June, 1916, the defendant had, purchased 

. the one-fourth interest of another co-sharer im the property. After the Court.sale 

of the 11th November, 1930, the first defendant obtained possession of an undivided ° 

half share of the property. The present suit was instituted by the second mort- 

ae gagee for partition. He made all the co-sharers defendants. The District Munsiff 

creed the suit, but on.appeal his decision was owgrruledeby the Subordinate Judge 
who dismissed the suit. ‘The plaintiff has now appealed to this Court. Se 

The appellant says that the Subordinate Judge was wrong in not relying on 
the judgment of the Full Bench of this Court which decided Nagendran Chettiar v. 
Lakshmi Agunál!. The Subordinate Judge refused to follow this judgment; as he 
considered it to be inapplicable. In that case it was held that where there is a 
first and a second mortgage in favour of different persons and each mortgagee files 
a separate suit to realise the amount due on his mortgage without impleading the 
othér mortgagee and in execution each bwys the mortgagor’s interest, in a suit for 
possession simpliciter the mortgagee who bought first is entitled to possession. This 
present suit is not a suit for possession simpliciter ; it is a suit for partition and therefore 
Nagendran Chettiar v.eLakshmi Ammal? does not apply. As we have indicated, the 
case falls entirely within Ananthanarayana Iyer v. Sivaramakrishna Iyer?. 

In these circumstances, the suit should not be dismissed, but a decree for partition 
should be given to the plaintiff conditional on his redeeming the first mortgage 
created on Pattai Goundag’s share. The appellant and the respondent, shaving 
appreciated the position, are agreeable to such a decree being passed by this Court. 
Accordingly we hold that the appellant is entitled to a decree for partition and the 
recovery of a one-fourth share in the property in suit conditional on his paying into 
Court within six weeks of the date on which it is ascertained the sum. due to the 
first defendant as the first mortgagee of Pattai Goundan’s one-fourth share. In other 
words, the plaintiff will be given an gpportunity of redeeming the first defendant e 
—— Within the stipulated period. : ; j 

The suit will have to be remanded to the trial Court for the ascertainment of 
the amount due to the first mortgagee and the passing of a decree for partition afid 
delivery to the plaintiff of the one-fourth share, subject to his depositing the sum 
into Court within theetime allowed. The amount payable on redemption will, 
of course, include the interest on the mortgage money but the first defendant will 
have to give credit for the income of the one-fourth share from the date on which 
he went into possession, If he fails to deposit the amount within the due date, the 
suit will stand dismissed. : 


We will make no order as to costs in this Court ; but the costs already awarded 
to the first defendant below will stand. "The costs of the further hearing before the 
District Munsiff will le in his discretion. l 


+ 
. 


E WIS. M s ° — 007 : Suit remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
. PRESENT :— Mm. JUSTICE 4oMAYYA. i 
K. Ramasubramania' Mudaliar ,  » E" .- - Appellant” 
V de. 
, ihe Salem Urban. Co-operative Society, Limited, represented by - 
its Secrgtary and another $ .. Respondents. 


Madras Co-operative Societies Act (VI of 1932), section 51— Mortgage by member to. Society-—Proceedings 

~ for enforcing—Alienee from mprigagor is a praper party to—Power of Registrar or arbitrator appointed by him to 

pass a decree for sale of the property—Alienee who was party'te proceedings—Cannot question the decree in exe- 

cution or by separdte suw-—Bye law of Society providing for ex®oution by Civil Coffrt only—Act providing for exe- 
cution through department—Effect. ; e * 

TRe Registrar or an arbitrator appointed by him under section 51 ofthe Madras Co-operative 

. . © Societies Act Ras the power to passea decree against the property mortgaged to the Society so as to 

HERR VOLUN INQUE Vd ador dubiis qt M SLIME, QNM GUN et NSM iene rare eee MEE 


. n. $1933) 65 MLL.J. 198: LLR. 56 Mad. 846 (F.B.), a. (1949) 1 M.L.. 100. 
* S. A. No. 984 of 1944 and A. A. A. O. No. 154 of 1944. 19th March, 1945. 
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"bind a subsequent alienee who was made a paky to the proceedings. The power isnot limited to the 

passing of an ordinary money decree. Such an alienee is a proper party to the proceedings and the 
question as to the mortgage liability as between him and the Society is one touching the business of the 
Society. An®alienee properly made a party tq the proceedings cannot attack the decree either in the 
execution department or by way of a regular suit. It is onlyea stranger who was not a party that 
can E : separate suit and even then the decree can be attacked only on grounds of fraud or collusion 
or the like. ° i 


Though the bye-laws of the Sqciety, providing for execution only through a Civil Court; had * = 
not ben altered after the passing of Mgelras Act VI of 1932 providing for execution of awatdg bp” ni 
the rea itself, the bye-law cannot prevail, and executiqn can proceed through the department 
itseit, è e = e "N 

Appeal against the decree of the Court of the Subordinate Judge, Salem, 
dated 8th January, 1944, and passed in A. S. No. 61 of 1942, preferwed against 
the dtcree of the Court of the District Munsiff, Salem, in O.S. No. 358 of 1940, etc. 


D. Ramaswami Aiyangar and P. S. Srinivasa Desikan for Appellant. 
B. Sitarama Rao and T. Krishna Rao for Respondents. , á 


= The Court delivered the followinge , i 
e ' Jupcment.—The question involved in this second appeal is whether the Registrar 
or an arbitrator appointed by him usder section 51 of the Madras Co-operative 
Societies Act (VI of 1932) has the power to pass a‘decree*against the property 
. mortgaged to the Society so as to bind a subsequent alienee who was made a party 
to the arbitration proceedings. The plaintiff is the purchaser from one David 
Dorairaja of a house which had been mortgaged by the vendor to the defendant, 
the Salem Urban Co-operative Society, Ltd., for a sumef Rs. 1,500 taken as a loan 
on the 7th February, 1933, on a miortgage of the suit house. Having purchased 
the property on the 20th June, 1934, subject to the mortgage in favour of the Society, 
the plaintiff sent a cheque for a certain amount but the defendant-society refused to 
accept it claiming a larger amount. "Thereafter the réspondent-society filed claim 
No. 170 of 1935, before the Sub-Deputy Registrar of Co-operative Societies implead- 
e ing both the original borrower David Dorajraja and also the appellant, the subse- 
"quent vendee. The Sub-Deputy Registrar gave a decision upholding the claims- 
of the present appellant that he was bound only to pay Rs. 1,433 instead of the’ 


-` larger sum claimed by the Society. Unfortunately for reasons best known to himself, 


the appellant who was also a party to the proceedings'before the. Registrar did not 
pay the sum adjudged even though at an earlier stage he hatl sent a cheque for that 
sum, ‘ehereupén the respondent-society applied for execution of the decision or 
decree which is provided for under section 57-A.and ruje XXII, clause 7 of the © 2 
rules made under the Madras Co-operative Societies Act and the property was | 
purchased by the respondent. The present suit'is filed to estab[ish the plaintiff's 

title and for an injunction restraining the respondent from dispossessing the appellant, 

Both the lower Courts dismissed the suit and hence this second appeal. 


The chief argument of Mr. Ramaswami Aiyangar, the learned advocate for 
: e à è e. 

appellant, is that under the Act, the Registrar or an arbitrator has no power fo 
give a decision or to pass an award directing sale of the mortgaged property and ~ 
much less to pass such a decree so as to bind a subsequent mortgagee or a subsequent 
alienee. The decretal order, as we may call it, runs thus: œ 

* That the defendants 1,and^2 slo pay plaintiff Rss 1,433-5-9 without interest. In default the 
mortgaged property hereunder specified or a sufficient part thereof shall be spld and the proceeds - 


applied in payment of the amount dué to the pJaintiff, namely, Rs. 1,433-5.9. If the sale proceeds . 
be found insufficient the plaintiff may recover the balance frgm defemdant 1 personally or from his e 


other properties or in both these ways." . . ° . 
` The material portion of sectione51, clause (1) runs thus : ` . 
* If any dispute touching the business of'agegistered sOciety . — . * .e . . arises— 
» e * e e * . zm á * a 
' (b) between a member, p&st member or person claiming through a member, past “member 
or deceased member and the society, a : . Such dispute shall be referred. to the ` 
Registrar for decision. EC e" 7 e . 


Explanation.—A claim by a registered soflety for any debt or demand due to it from g nember, 
past member or the nominee, heir or legal representative of a deceased member, whether sugh debt: 
oF demand be admitted or not, is a dispute touching the business of the society within the meaning 
. dio " me at j 


* 


Li 


of this sub-section.” 
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. This explanation was added in the Madras Act so as to remove any doubt on the 
" question whether a debt due by a member is a dispute touching the business of a 
registered society. Even prior to this Bd pare the Courts held «under the 
Imperial Act, II of 1912, thata claim by the Society to recover a debt due by a 
member is a dispute under the Act. There cannot possibly be any doubt that the 
main business of these registered societies is to ativance loans to the members and 
recover them ; and if the loan is not returned and & clgim has to be made, it is 
iously a dispute touching the business of the Society. ° 

Under this definition a dispute between a peyson claiming through a member 
on the one side and the Society on the other is a dispute which has to be referred to 
the Registrar for decision. Under clause (2).of the same section, the Registrar may 
either decrde the dispute himself and among other things he can also refer ^t for 
disposal to an arbitrator or arbitrators. In the present case, the Registrar decided 
on the merits in favour of the appellant who took part in the proceedings, contested 
the glaimeof the Sociefy and succeeded in establishing that the amount which he 
sent already was the proper sum payable to the Society. I do not find any limis 
tation on the power df the Registrar or of the arbitrator limiting his power to an 
ordinary money decree. Mr. Ramaswami Aiyangar says that only a money decree 
1s contemplated by the Act and not a decree against the property mortgaged to the 
Society, Ifthis interpretation is accepted, the vast majority of the loans granted 
by.such societies cannot be recovered by the simple method provided under the 
Act. Almost invariably a security ine the shape of a mortgage is taken by the 
Society and on the interpretftion suggested, the Society will have to go to tlfe Civil 
Court for getting the amount by sale of the property. Unless there is a distinct 
provision limiting the authority of the arbitrator or the Registrar, I am of opiftion 
that this -argument cannot, be accepted. Further section 57-A which is a new 
section introduced by Madras Act V of 1935 puts the position beyond all possible 

doubt. 'The material portion of that section runs thus : 
“ The Registrar may ifcover any amount dle under a decree or order of a Civil Court, a. decision - 
— M OC an award of the Registrar or arbitrator ©. . . . together with the interest, if any, due on 
such amount or sum and the costs oJ process by the attachment and sale or by the sale without 


- 


attachment of the property of the person against whom such decree, decision, award or order hits 
been obtained or passed.” ° 


Rule 22,*clause 7 glso provides as amended that— 


“In the attachment and sale (or sale without attachment) of immovable praperty the, following 
rules shall be observed :— 


Thesection and the rules makz it clear thatasale without attachment is distinctly 
provided for by the Act. If it isa money decree the property should be attached. 
and then alone the property can be sold. Mr. Ramaswami Aiyangar urges that 
qven in a case of a money decree, it is not illegal to sell the property without attach- 
nent, But we are not concerned with the question whether such a sale without 
attachment is absolutely illegal and void, byt whether there ought not to be an 
attachment bffore' the preperty of the judgment-debtor is sold. There cannot 
possibly be any doubt about it. The property must first be attached and then 
alone it ought to be brought to sale. "Whether a sale hell without an attachment 
js absolutely void or not is nôt the question that'arises here. The provision for 
both cases—cases of attachment and sale dnd cases ofsale without an attachment— 
show that the latter portion provides for cases in which there need not be an attach- 


- ment. That certaiygly includes decrees for sale of the property such as the one that 
* we have in this case. , 


The next poit urged is that the appellant was npt a proper party and could not 
bea party to the procegdings undersection 51 or under the other sections of the Act. 


: This is by no means clear. Section 51, clduge» (b), as already set out, includes a 
z person who claim} under a member. The object of the Act seems to be to provide 
. ` not merely for proceeding against the member but also against e-person who claims 
: . e through hime 'Fhis objectidn,it may be stated, was not taken before the Registrar. 


The appellant appeared in the proceedings, céntested it and succeeded in reducing 
T the sum claimed by the Societye It seems to me very doubtful whether the principle 
that submission to jurisdiction renders the decree binding on the party so sub-. 


* " " 
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mitting does not apply to this case. But I prefer to put it on a higher ground, < 
namely, that section 51 empowers the joinder of such a person in a claim to recover 
E « » . ar - 3. - * " 


the amount. e “ee i 


I shall now refer to a few of the decisions on thése points. Before Madras Act 
VI of 1932 was passed, the Co-operative Societies were governed by the Imperial 
Act II of 1912, the Co-operative Societies Act. The relevant portion of section 43, 
clause (2) (1) runs thus:, ° „e " T x æT 
- “The Provincial Government may make rules to Carry outéthe purposes of this Act. In particular 
and without peejudice to the generality of the forégoing power, such rules may provide that any dispute 
touching the business of a society between members or past members of the society or persons claiming 
through a member or past member or persons so claiming and the committee or any officer shall be 
referred to the Registrar for decision or, if he so directs, to arbitration, and prescribe *the mode of 
appointing “an arbitrator or arbitrators and the procedure to be followed in proceedings before the 
Registrar or such arbitrator or arbitrators, and the enforcement of the decisions of the Registrar or 
the awards of the arbitrators.” 5. a ee UE aie : 
Under this section the, question Srose whether a dispute regarding an amount “due 
by a member*to the Society came within section 43, claus® 2 (1). ` In Dacca Co- 
Operative Industrial Union, Ltd. v Dacca Co-operative Sankha Silpa Samiti, Ltd.,! it was ` 
held by Mitter and Biswas, JJ., that the principal business of a» Co-operative Society 
being to finance its members, a dispute concerning the financial obligations of its 
* members to the Society is a dispute concerning the business of the Society, This 
provision is in the Madras Act enacted in section 51. Reliance is placed on the 
wording of the explanation to section 51 which has already been set-out and it is 
urged that the explanation shows.that it is only : 

* a claim by a registered society for any debt due to it from: a member, past member or the 
nome heir, or legal representative of a deceased member whether such debt or demand be admitted 
or no l . 
which is a dispute touching the business of the Society within the meaning of the - 
sub-section. The argument is.that a claim by a registered society as against a 

* person who claims through a member or pastemember is not within the explanation.~ 
As decided on the analogous wording in sectiorf 43, clauge 2 (1) of the Imperial Act. ' 
(II of 1912) even without the explanation; a debt due to the Society by a member or 
a "person claiming through a*member is a dispute tquching the business of the 
registered society.’ In the body of section 51 of the Madrag Act expffess provision 
is made that a dispute between a member, past member or person claiming through 
a membér regarding a dispute should be referred to the Registrar. The explanation 
which is intended only to clear a doubt cannot operate *to control the operative 
portion of the section. I hold therefore that the djspute between the appellant who 

. Was a person claiming through a member and the Society comes. Within section 51, 
clause (b). This also disposes of the question that the Registrar or the arbitrator 
has no power to proceed against a.person who' is not a member. Section 51, clause 
(b) when using the expression “ or persqns claiming through a member, past member? 
does not obviously restrict the operation of that phrase tó a case of a member who 
claims through another member. If he' is himself a member hé comes under the 
first provision of section *51 (b). The expression “ person claiming through a 
member or past member " mus obviously refer to a person «who is not himself a 
member. The argument that &he: second defertdant was not a proper party to the 
proceedings under section 51 must therefore be rejected. Mr. Ramaswami Aiyangar 
referred me to Tay Gyi v, Maung Yan?, inssupport of his contention that a decree fore 
the sale of the property cannot be passed by the arbifrators. The decision relied.on - 
is that of a single judge. There,is no doubt a statement thàt— — ix 

“It should not be necessary to point out that a co-op&tative arbitratr has no power to pass 
mortgage decrees.” > 4, 7 -  * e. "es, “race a - 6. * 

In a later decision of the same Court in Yatha Co-operative, Society v. "Maung Po Mya,? 
Mosley, J., had to deal with a case wheye an arbitrator gave an award to the effect _ 
that the debtors were to pay a certain sum within €hfee days failing" which the ° 
mortgaged property was to be sold- anf the sale proceeds applied towards the elebt. 


A —— a me y ere — €» nena tl -- = - $ è * 





t. LL.R.-(1938) 2 Cal. 109. - 2, ATR. 1933 Rang. 81, 3. (1935) LL.R. 13 Rang. 343 
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The award under rule 15, clause (4) of the burma Co-operative Societies Rules; 

.. 1931, was transmitted to the Civil Court for execution. There is a similar provision 
in the Madras Act that the decision or ordenof the Registrar or the award of the 
arbitrator may be enforced either by Civil Courts on its being transferred to that * 
Court or by the Registrar himself or by a person subordinate to him and empowered 

" by the Registrar in that behalf. In the Rangoon case an application was made to 

~ha Civil ‘Court for execution. A maney decree had heen obtained against the 
same debtors in the Civil Court end the property had been sold in execution of that ~ 
decree and purchased by the decree-holder himself. The Society applied that they 
should be allowed to bring the property to sale in execution of the award. That 
was refused by the executing Court. On appeal the Subordinate Judge held follow- 
ing the earlier decision in Tay Gyi v. Maung Yan! that the arbitrators had no power 
to pass mortgage decrees. The matter was taken to theeHigh Court. Mosely, J., 
referring to the above decision, said this : 

.* This judtment was miseonstrued, the emphasis was on the word “decree.? What was meant 
was that the arbitrator cold only pass an award, but that award can be executed as if it were 
decree. It is not an order which cannot legally be passed and of which execution should be refused? 
as in the case quoted Maung Ba Lat v. Liquidator? Kemméndine Thathonahita Co-operative Society? 
I see no difficulty in the position created. The order to be executed as if it were a mortgage decree ` 
does not bind other persons claiming to have a mortgage of the same property any more than a mort- 
gage decree of the Court would bind them, but the order is conclusive and binding on the property * 
until it is attacked by way cf a regular suit. A stranger to the proceedings by the society cannot 
dispute the order in execution but must do soeby way of a suit. Ifhe sues he can attack the order 
on exactly the same grounds as ifét were a mortgage decree by a Court, that is to say, on the grounds 
of fraud or collusion, or tbat the mortgage was nct properly registered and so on." 

I agree with the later decision of Mosley, J., that a decree for sale of the property 

or what we call a mortgage decree can be passed by the arbitrator under the Act. 

The appellant having been properly made a party cannot attack it either in the 

execution department or by way of a regular suit. It is only a stranger who was 

not 4 party that can file a separate sujt and even then the decree can be attacked e 
. only on grounds of fraud or collusion or the like. 


The next point urged'is that under the bye-laws of the respondent-society 
execution could be had only through a Civil Court. These bye-laws were admittedly 
framed at a fime when execution through the department was not provided as one 
of the modes of executifig the award of an arbitrator or theedecision of the Registrar. 
After the Madras Act (VI of 1932) was passed, this bye-law has not been alttred and 

has been allowed to stand as it was. The argument advanced by Mr. Ramaswami 
Aiyangar is that the execution contrary to the bye-law is invalid. Madras Act VI 

of 1932 distinctly provides, as already pointed out, for execution by the department 
itself, 7.e., by the Registrar or bv a person subordinate to him and empowered by 
the Registrar in that behalf. 'The rules also provide for such execution by the 
Registrar or by a gubordinate. Ifthere is a conflict between a provision contained 

in the Act itself or in the rules and a bye-law, it is undisputed that the bye-law cannot 
prevail. It is urged that a bye-law can limit the powers granted by the Act or by 
the rules. I do not think there is any such limitation in this case. The bye-law 
was passed at a time when the law then in force did hot provide for execution through 
the department. There is no express limitation in the bye-law relied upon that 
resort to executien through the department should not be had. I am, therefore, 

e of opinion that the execution was properly conducted through the! department and 

e that this objection must also fail. 

The second appeal fails and is dismissed with costs. 

No leave. , ° 9 : 

A. A. A O.,No. 154 oF 1944.—It is congétled that thesdecision in the present 
appeal governs this case. The Civil Miscellangous Seeond Appeal is accordingly 

e 











dismissed. , Nọ costs. No leave. . 
. * * * . . 
KS. —_— ^ Appeals dismissed. 
e . e 4 + » 
* .1 A.LR. 1933 Rang. 81. "x 2. (1933) LLR. 11 Rang. 125. 
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; IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


| | " PresenT:—Mr, Justice CHANDRASEKHARA ÁYYAR. | 
. Manicka Nadar . - ., Appellant® ` 
v. | f E 
Arumuga Sundara Sathia Ggana Pandara Sannadhi Avergal 2,88 Respondent, — 


M 4 * . 71 
Mortgage—Usufructuary® mortgttge—Period fixed fos redemption Failure of mortgdgee 
to advance the full amount of mortgage money—Does not entitle mortgagor to sue for 


. redemption Defore expiry of period fixed for redemption. 


, , In respect of a usufructuary mortgage the period: fixed for redemption must govern the 
rights and relations of the parties in the absence of a contract to the contrary» If one of 
the parties does not conform to or fulfil the requirements or the obligations imposed on him 
the other party may have a remedy in damages against him. The fact that the mortgagee 
has failed to advance the full mortgage amourit does not entitle the mortgagor to sue for 
redemption.before the expiry of the period fixed in the, conveyande. l PL . 

Appéal against the decree of the Court of the Subordinate Judge of Tuticorin 
flated 28th December,-1942, and passed in A.S. No. 102 of 1940, preferred 
against the decree of the Court of the District Munsif of „Tuticorin, dated 8th 


August, 1940, and made in O.S. No. 285 of 1939. 
t -€N. S. Sundaram for Appellant. 
A. Swaminatha Aiyar for Respondent. e 
TRe Court delivered the following 


eJUDGMENT.—The plaintiff, the head of a math, created a usufructuary | 
mortgage over certain immovable properties on 5th May, 1938, under Ex. I 
for a sum of Rs, 625 in favour of the defendant, appellant in this second appeal. 
It is provided in: the mortgage that the mortgagee should enjoy the mortgaged 
* property for a period of eleven years fromethe date of motégage, himself paying 
the Government kist. Then comes the relevantclause: 


` e 
e “After the expiry of the period I shall pay the amount and have the schedule property 
redeemed”, : : . 

The consideration of Rs. 625 was made up of three items, a sum of 
Rs. 214,14-11 due to ofie Mayakootha Pillai, a sum of Rs. 310-1-1 due to one 
Saminatha Desikar, and a sum of Rs. 100 paid in cash. The mortgagee was 
directed to pay the sums due to Mayakootha Pillai and Saminatha Desikar but 


he did'not pay the amounts, and the mortgagor discharged the debts in April and - . 


May, 1939, owing to pressure from the creditors. The plaintiff brought this 
suit for redemption on 23rd November, 1939, setting out these facts alleging that 
the properties would yield an annual income of Rs. 75 and that as against the 
stm of Rs. 100 which alone was advanced by the mortgagee endes the deed af 
mortgage what would besdue and payable to him after debiting with the income 
of Rs. 75 was Rs. 31 only, Rs. 6 being taken as the rate of interest agreed upon 
between the parties. This suit was resisted by the mortgagee as premature because 
it was brought before the expity of theeeleven years’ periód fixed in the deed. 
He raised the contention that though he was always ready and willing to pay 
the creditors, they demanded higher ampunts and that consequently he had to go 
before the Debt Conciliation Board with unsuccessfuf ‘results, as the plaintiff 
would not co-operate with him. These pleas hate been overrued by both the 
lower coürts. On the question^whether the su was premature, they fame to a . 
conclusion in favour of the plaingiffeànd allowed redemption*even before the 
period fixed in the deed qf mortgafe following an equitable rale enunciated in 
Chhotku Rai v. Bgldeo Sukul' and adopted in Narasimha Rao Pautww v. 
Seshayya? This conclusion is challenged in this second appeal by*theedefendant. , 
pone en tne ML tet tenth TE no amen cn 


: . e 
*S.A. No. 836 of 1943. e ,  Sth"March, 1944. ; 
1. ‘(1912) I.L.R, 34 All. 659. m 2. (1924) 48 M.L.J. 363. 
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Chhotkw-Rai v. Baldeo Sukul tis no dpubt a case exactly like the present. 
one and redemption was allowed before the period fixed on the ground that it 
was equitable to do so as the defendants did not perform what was a most 
essential part of the contract eo far as they were concerned. But in the. same 
volume in Rashik Lal v. Ramnarain? is a decision of another Bench where the 
distinction between a contract and a conveyante is.pointed out and it is laid 
adown that the mere fact that part of the mortgage money has not been paid does 

nov refider the mortgage invalid nor does it entitlt the mortgagor to rescind ‘it at 

his option. They dissent from a Full Bench decjsion of the Lahore High Court 
where it was held that failure to pay a prior encumbrancer avoids 
the mortgage and destroys the mortgagee’s lien and right to  posses- 
sion even dn a subsequent tender of the unpaid consideration it being immaterial 
whether the non-payment has or has not caused incopvenience or loss te the 
mortgagor. Chamier, J., points out that there is no distinction in. principle 
between tHe scase of a sale and that of a mortgage and that interest in the mort- 
. gaged property is trarfsferred even where the mortgagee refuses to “advance part, 
of the money. agreed fo be advanced. He was hqwever inclined to hold that the 

Court was not bound.in every case to enforce the mortgage according to the 

letter where the whole of the mortgage money has not been advanced and he 

observed : A 

"where the mortgagee sues for possession, he may, I think, be required to pay the ' 
balance of the mortgage money before he fakes out execution of his decree, and there may 

be other cases in which he may properly be put upon terms.” * 

. The dectsion in Chhotku Rai v. Baldeo Sukul' was dissented from in 

Kandasami Pillai v. Ramasami Manned. This was a case of a lease whMere. 

the .lesgees sued for possession of a demised property without discharging a | 

mortgage debt on the property which they agreed to discharge and in consequence 

of which failure on their part it became necessary for the lessor to execute a 

usufrhctuary mortgabe to third parties. Wallis, C.J. and Kumaraswami 

Sastri, J., differed, the former holding that the lessees were entitled to recover 

possession and the latter taking the view that as they failed to discharge the debts 

which they had undertaken 4o discharge, they were not entitled to sue for posses- 
sion. As the suit was efor possession the learned Chief Justice imposed a condi- 
tion on the plaintifis that they will not get possession "until they repaid to the 
subsequent mortgagees what they had advanced to the lessor for payment to the 
- prior mortgagees. Speaking of the subsequent mortgagees, he says that: ` 
"they are entitled to be sub-mortgaged to the rights of the prior mortgagees whom they 
had paid off -and to retain possession until they have been repaid what, but for their inter- 
vention, would have become payable to the original mortgagees". - 
Owing to this difference of opinion, the case came up before a Bench of three 
. Judges and they upheld the view of Wallis, C.J., Chhotku Rai v. Baldeo Sukul* 
and Subba Rao v. Devu Shettit, which was referred tq with disapproval in the 
earlier Allahabad case:were considered by the Bench and dissented from. With 
reference to the former case, Abdur Rahim, J., says: ^. ' 


= * 


“They cite no authority and do not enuncjate any general and well-recognised principle 
of equity by which the case could be safd to be governed* With all respect to the learned 
Judges, it is not open to us to proceed on some sort of vague equitable grounds, especially 

e in a case like this, where the laintiffs are seekiag a remedy in law." 
i As regards Subbarao v..DQvu Shetti*, the decision was put aside as obscure 
in the absence ot the necessary facts. Courts-Trotter, J., observed as follows: 

“All I can say, is that I do not @nderstand it as reported, nor do I gather upon what 
principle the learned Judges proceeded. With regatd te the case in Subbarao v. Devu Shetti*, 


l have no hesitatior! in saying that unless it can b explained by an omission in the report 
as to the existence of an-express power of cancellation, it mu$t be regarded as contrary to 
i i . ^ 


e the trend of agthogity". Wu - 8 l 
LL.B. 34 All. 650. `. Mad. 203. PX | 
L (1918) d P E S T TUM 


"2 (4912) LL.R. 34 All. 2730 
3». (1918) 36 .M.L.J. 3131 EL:R; 42 
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Il] MANICKA NADAR y.: ARUMUGA SUNDARA SATHIA: GNANA: PANDARASANNADHI. ^Y) 


oc “If the correct principle has: beet laid down in Tatia v. Babaji*; Rashik Lal v. 
Ramnaran?, and Kandasami Pillai v. Ramasami Mannadi?, we must consider 
Subba Rao v. Devu Shetti*, and Chhotku Rai v. Baldeo SukuP, as wrong decisions, 

. not binding on us. ^. ` ee a ee ee 
_ The lower Courts have however followed Narasimharao Pantulu v. Seshayyat, 
as-a decision later in date to Kandasami Pillai v. Ramasami Mannadi®, and it has 
to be presently examined. Mr, A. Swaminatha Aiyar, the learned Advocate for 
the tespondent, pointed Sut thar’ the view taken by Devadoss, J., in that case svaf" 
upheld in Letters Patent Appeal by Venkatasubba Rao and Reilly, JJ., in Jmmani 
Seshayya v. Dronamraju' Lakshminarasa Rao Pantulw, and he contended ‘on 

. these authorities that a suit for redemption instituted before the expiry of the 
‘period fixed for redemption ina deed of usufructuary mortgage will Ife when the 
mortgagee does not advance the full amount of consideration but pays only less 
and the amount lent can be said to have become discharged from his enjoyment 
of the usufruct of the property. He argued that it-would be. very pppressiye to 

' ethe mortgagor if in a case like the present where the sem advanced was only 

Rs.-100, the mortgagee could gtill. take-advantage of the-térm in the deed that he 

should remain in possession for the full period of eleven years, when long before 

that date, thé debt. would become discharged. . I. agree-that there-is hardship but 
the question is whether considerations of hardship entitle us to invent or create 
equitable. rules or principles to circumvent or overcome such hardship. In -this 
connegtion, attention may be drawn to* Vella . Krishnamina v. Kotipalli- Malt, 
where referring to Velayudhan Chetty v... Govindaswami Naicker®, the learned 

Tugges say: : MN AME. A. i . x 
“Can courts give equitable relief to mitigate or suspend the consequences laid ‘down. by 

a statute; and they came to the conclusion that such a proposition as that the plaim words of 

the statute could be whittled away by the application of the so-called equitable doctrines, was 

an absolutely untenable one and they expressed their dissent from -the contrary decision in 

* Batjanath Singh v. Paltu; (1908) I.L.R. 30 All 125”. > o RC NA 

In Narasimha Rao Pantulu v. Seshayya®, though the stit was for. redemption 


by the mortgagor against the usufructuary mortgagee and was brought before 
the'period of 55 years stipulated in the mortgage, the question of possession became 
academic inasmuch as the period expired after the decree in the District Munsif’s 
Court and before the appeal was..filed in the District Ceurt and possession was 
actually handed over by the mortgagee to the plaintiff. Moreover, the mortgage 
deed in that case was apparently unlike the mortgage deed in the present case. 
On Letters Patent Appeal, Venkatasubba- Rao, J., observed that the.case was 
eovered by clause (a) of section 62 of the Transfer of Property Act which is in. 
these terms; ^ A: : ; A: M 
"In the case of a usufructuary mortgage, the mortgagor, has a right to recover posses- 
sion of the property (a) where the mortgagee is authorised to pay himself the mortgage 


money from the rents and profits of the property—when such money,is paid". - . 
The question that they had to consider was whether the sum of Rs. 60 wifich 

the mortgagee undertook to pay to the mortgagor as a personal allowance was to 

. be treated as rents ‘and “profits of the property. for which he was bound to account 
to the mortgagor in the redemption syit. It was held that as the sum was set 
apart from the rents and profits of the préperty for this purpose, its non-utili- 
sation for the object stated in the deed rendered it a part and-parcel of the rents 
and profits for which the.mortgageé was.accountable on redemption. Though, 

. réference is made by Devadoss, J., to Chhotkw'*Rai v. Baldeo Sukul®, it is really 
strange that no mention is* made of the later decision in Kandasagni Pillai v. 
Ramaswami Mannad??, dissenting from the Allahabad deeisiqn. Citing Chhotku 
-Rai v. Baldeo Sukul*, in his suppoet the learned Judge says, , * .': 


1. LL.R. 22 Bom. 176. ° ' 6. (1924) 48 M.L.J. 363, : 


2. (1912) LL.R. 34 All. 273. — *. 7. (1929 57 M.L.].. 800, 

3. (1918) L.L.R. 42 Mad. 203: 36 M.L. 8. (1920) I.L.R. 43 Mad, 712:38 M.L? * 
J. 313. : . e p e : 
^4. (1894) LL.R. 18 Mad, 126... ,: 9 (1910) LL.R, 34" Mad, 543. ; 

5. (1912) LL.R..34 All 659. s e, eel e ee rears NL. d MEE 

2 * ` 5o. yor- s * € t8 i aa as A à i N : 
: 


a - LÀ 
E 


10 THE MADRAS LAW JOURNAL REPORTS. [1945 


"I think it is equitable that he should not be glowed to insist upon one of the terms of. 
the mortgage deed being given effect to when he himself gives a go-by to the other terms 


of the deed.” 
It is exactly the existence of any suth supposed rule of equity that was 
negatived in Kandasami Pillai v. Ramasami Mannadi*: Venkatasubba Rao and 
Reilly, TT. do not go into the question of possession as it became unnecessary and 
they rest their decision on the simple ground that theemortgagee was to be debited 
“with a sum of Rs. 60 which he undertook to pay*as a personal allowance to the 
mortgagor and which by reason of the non-payment had become part and parcel 
of the rents and profits of the property from which it was carved out. It was 
in this manner that they met the argument raised for the mortgagee that the sum 
of Rs. 60 was to be treated as an independent amdunt in his hands for which the 
mortgagor should file a separate suit. 


* 

The present is nof a case where the mortgagee sues for possession when 
probably weecan impose en him*the term that he should pay to the mortgagor the 
two amottnts which he undertook to pav to the creditors and which the mortgagore 
had to pay by reason of his default. This és a case where the mortgagor comes 
to Court and says that he is entitled to redeem before the period fixed for redemp- 
tion because what was advanced was much less than the amount of the conside- 
ration specified in the mortgage. It should be noted also that this suit was not . 
filed after the sum of Rs. 100 was discharged, for he himself admits according to 
his calculation that there was still a sum of Rs. 31 due and that he was prepared 
to pay it to the mortgagee. According to the findings of the lower court, the 
income from the property is only Rs. 25 and on the date when the suit was filed 
only 174 years had elapsed from the date of the mortgage. It is a case therefore 
where the suit for redemption-even assuming the contentions of the plaintiff to be 
correct was really premature. The mortgage deed does not provide for any 
particylar rate of interest nor does it give any estimate of the rents and profits. 
Mr. Swaminatha Aiyar contended that as Rs. 100 only had been advanced, we 
must cut down the period fro rata and also work out the interest at the rate of 
Rs. 25 on a principal of Rs. 625. All this is speculation and to say anything of the 
kind would be to make a new contract for the parties. We are beyond the stage 
of a contract and in thé stage of a conveyance of property, and the period fixed 
for redemption must govern the rights and relations of the parties in the absence 
of a contract to the contrery. If one of the parties does not conform to or fulfil 
the requirements or the obligations imposed on him.the other party may have 
a remedy in damages against him. But to say that because he has failed to 
advance the full amount the mortgagor has got a right to come before the Court 
seeking possession even though he has definitely undertaken that the mortgagee 
should remain,in possession for a period of eleven years is to hold what the law 
will not allow on the authofities cited and discussed above. 


The second appeal is allowed. Each party will bear his own costs in the 
lower courts, but the respondent will pay the appellant’s costs here. 
e "d 


(Leave refused). . "C 
KS. + . . Appeal allowed. 
s : e d ` t 
s . å , 
P . * a °° " 
* . i e 
e ° * i: 
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IT] —— MAHARAJAH OF PITHAPURAM- J}. COMMISSIONER OF- INCOME-TAX (P.C.). İr 


ZR [PRIVE COUNCIL.) 
(On appeal from the High Court of Judicature at Madras.) pos 


.. Present :—Lorp THANKERTON, Lorp Szmonps, `` Loro Gopparp, Sir 
MADHAVAN Narr AND Sir Jonn BEAUMONT. 


The Maharajah of Pithapuram i D ‘Appellant* 
. V. . e* : { l r - 
The Commissioner of Income-tax, Madras Ys .. Respondent. 


Income-tax Act (XI of 1922), ae 16 (1) (c inserted by Act (VII of 1939)—Appli- 
cability to income from revocable settlements made by the assessee long before the Amending 
Act *came into force—Such income, though accrued before the amendment came into 
operation, cam be deemed to be the income of the assessee as contemplated in the section. 


The income of the year *038-1039, derived from the assets comprised in.revocable instru- 
ments of trust and settlement execu sted bv an assessee in favour qf his daughters long prior 
to the commencement of the Indian Incqgme-tax ( AERA t) Act VII qf 1939 oan be 

eleemed to be the income of the assessee as contemplated by c à ee (c) of sub-section (1) 
of section 16 of the Indian Income-tax Act XI of 1922, thong sueh i income accrued before 
the passing of the Amending Act VII of 1939. 


(1942) 1 M.L.T. 16 (S.B.9 affirmed. Distinction between the Indian and the English 
Income-tax Acts pointed out. — . 

Appeal from a jüdgment of a Special Bench (Leach, C.J., Wadsworth and 
Patanjali Sastri, JJ.) of the High Court 0f Judicature at "Madras in its ordinary 
original civil jurisdiction, dated 15th September, 1941, answering a reference 
" under section 66 (2) of the Indian Income-tax Act (XI of 1922).* - 


J. D. Casswell, K. C. and N. E. Mustoe for Appellant. 
J. Millard Tucker, K. C. and R. K. Handoo for Respondent. 
Their Lordships' judgment was delivered by. E 


. Lord THANKERTON —This appeal arises on a reference by the Commissioner 
of Income-tax, Madras, on the reauisition of the appellant, under section 66 (2) 
: of the Indian Income-tax Att, 1922 of the following question of law, viz. :— 
“Whether the income of the vear 1938-39, derived from the assets cOmprised.in the 
revocable instruments of ‘trust and settlement ‘executed by the Petitioner in favour of his 
four daughters on the 6th April, 1933, Że., before the commencement of the Indian Income- 
tax Act (VII of 1939), can be deemed to be income of the petitioner under revocable transfers 
of assets as contemplated by clause (c) of sub-section (19 of section 16 of the Indian 
Income-tax Act (XI of 1922) as amended by the Indian Income-tax Act (VII of 1939)”. 
For the year 1939-1940 the appellant was assessed to incbme-tax on a total 
income of Rs. 2,19,640, which included a sum of Rs. 177,374, representing the 
* total of the income arising from assets settled on his four daughters bv the appel- 
lant by four deeds, all dated the 5th April, 1933, and all of -which, subject to the 
> necessary variation in the name of the particular PERSEO were subject to the 
same conditions, viz, :—. 

(?) the properties werd to be held in trust for each of his daughters by the 
appellant during his life-time as truste@ and, after his death by his eldest son, the 
Yuvarajah of Pithapuram, as trustee ;’ . 

(4) the properties were to be«held in trust for each of the daughters for 
life and on their death, for their issue, male and? female, and, in the event of any 
of the said daughters ‘dying swithout issue, the properties wefe to revert to thé 
holder for the time being of the Pithapuram estate ; ° 

(iii) the appellant reserved to himself the full power tp revoke the settle- 
ment or ‘make any fresh ‘disposition he liked ; 

(iv) the trustee for the time*being had the right to convert (into 'money) 
the properties described in the «schedules and" invest the same in any of the* - 








recognised securities under the Indian Trust Act; e d 
*P.C, Appeal No. 33 of 1944, . - 26th February, 1945, 
i i á 


9 . 
e = * e 


4 


ü 


12 P x THE MADRAS LAW JOURNAL REPORTS. [1945 


(v) so long as the appellant was E. -trusteé he had the absolute and. 
uncontrolled discretion to invest in any kind Of. securities as he liked and without 
velers, to the provisions of the Trust Act. . 


' In each year of dssessment.up to and didis the year 1938-1939 the income 
arising from the properties settled on each of the daughters was assessed sepa- 
rately in the name of each, though the assessmeht was made on the appellant as 
their trustee. In the assessment year 1939-1940, the Income-tax Officer sought: 
"to apply an alteration in the law enacted by séctidh 18 of the Indian Income-tax 
(Ameridment) Act, 1939 (Act Vn of 1939), which came into force en the Ist 
April, 1939, by virtue of : Government Notification in terms of section 1 (2) of 
the Act, and to treat the income of the daughters as the income of the appellant. 
The appellant’ s objections to-this course have so far been without success and are 


the subject of this appeal. $ 
' ‘Fhe material part of section 18 of the Act of, 1939, is as Follows 
«18. ‘Tre section 16 of the satd Act :—s . 


(a) for sub-sestions (1) and (2) the following sub-sections. shall be" 
substituted, namely :— 


(1) In computing the total income of an assessee— 
x * eO * x 


“all income arising to any person by ‘virtue of a settlement or disposition whether revo-. 
cable or not, ‘and whether effected before or*aftér the commencement of the Indian Income- 
tax (Amendment) Act, 1939, ffom assets remaining the property of the settlor or disponor 
shall be deemed £o be income of the settlor or disponor, and all income arising to any person 
by virtue of a revocable transfer of assets shall be deemed to be income of the transferor: 

“Provided that for the purposes of this clause a settlement, disposition or transfer shall 
be’ deemed to be revocable if it contains any provision for the retransfer directly or indirectly: 
of the income or assets to the settlor, disponor or transferor, or in any way gives the settlor, . 
disponor ar transferor, a right to resume power directly or: indirectly over the income 
or assets : e. 


Provided further that the expressione“settlement or disposition" shall for the purposes 
of -this-clause include any dispd$ition, trust, covenant, agreement, or arrangement and the 
expression 'settlor or disponor’ in relation fo a settlement or disposition shall include any: 
person by whom the settlement oredisposition was made: 

Provided futther that this clause shall not apply to any income arising to any person 
by virtue of a settlement or disposition which is not revocable for a period exceeding’ six 
years -or during the lifetime of the person and from which income the settlor or disponor 
derives no direct or indirect henefit but that the settlor shall be liable to be assessed on the 
said income as and when the power to revoke arises to him.” ] 

Before dealing with the pdrticular grounds of appeal, their Lordships 
consider it desirable to make some general observations as to Indian -Income-tax- 
law, which may clear away a certain confusion of thought. which would ape to 
affect certain of the contentions in the present case. . . 


* In the first. place, it is elear to their Lordships that under the express immi 
of section 3 of the Indian Income-Tax Act, 1922, the subject of charge is not the 


income of the year of assessment, but the income of the previous year.. This is 


in direct contrast.to the English Income-tax Acts, under which the subitct of 
assessment is the income of the year ot assessment, though the amount is measured 
by a yardsfick based on previous years. The difference i is well illustrated by the 
distinction that in England ihe source of intome must still be extant in the year 
of assessment þut that is not of relevance i in India. Their Lordships’ may refer 
to the able judgment of Rankin, C.J., in Behari Lab Mullick v. Commissioner, of 
Income-tax, Bengal, with which they? agree. , 

In the: second „place, it should be rememlsred that the” Indian Income-tax 
Act, 1922, as amended from time to time, formsa code, ` "which has no operative 
effect except so far as it is rendered applicable for fhe recovery of tax imposed 
fora particular f fiscal year by á Finance Act. This may be illustrated by pointing 
— M. ———————————————————————ÀMMM— 

í oe ° eO 1927) 2LT.C. 329, 


— 
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his daughters, nor assessment. of sch income, until the passing of the Indian 
Finance Act, 1939, which imposed tHe tax for. 1939-1940 on the 1938-1939 income 
e and authorised the present assessment: `: By sub-section (1) of section 6 of the 
Indian Finance Act, 1939, income-tax for the year beginning on: the, 1st April, 
1939, is directed to be charged at the rates specified in Part I of Schedule II, and 
rates of super-tax are also provided for, and by sub-section (3) it is provided" - 
that "for the purpose of this section and of Schedule II, the expression ‘total 
income’ nfeans total income 42s determined for the purposes of income-tax or 
super-tax, as the case may be, in accordance with the provisions „of the Indian 
Income-tax Act, 1922". This can only réfer to the Indian Income-tax* Act, 1922, 
as it stood amended at the date of the Indian Finance Act, 1939, and necessarily 
includes the alterations ntade by the Amending Act, which had already come into 


out that there was no charge on p: 938-1939 income either of the appellant or 


L4 


force on the Ist April, 1939. , a es . 

. ` -In this yiew, the only question is Whether the iricofheearising from the pro- 
@erties settled by the four deeds under consideration, falls within the terms of 
section 16 (1) (c) of the Incbme-tfx Act. The. first question would naturally? 
be whether under these four. deeds -the assets .from which the income arise 

,. remained the property of the appellant, or whether they involved a transfer of 

assets, though clearly a revocable transfer. From the way in which the present 
case has been presented throughout, including the hearing before the Board, their 
Lordships find it unnecessary to consider this question*or-to express any view on 
the matter. In the question referred :these-deeds are regardedeas involving 
revecable transfers of assets; in their judgment the High Court state: "Tt is 
admitted, as it must be, that the deeds executed by the assessee operate to transfer 
the assets"; and, at the hearing before the Board, both partiés accepted the same 
yiew. The only argument left ‘to the appellant-was to found on the express 

* insertion of the words “whether effected before or after- the. commencement” of 
the 1939. Amendment Act in-the first category" of settlements and their absence in 
the latter case of revocable transfers-of-asséts, and to seek to derive therefrom | 
an implied’ exclusion in the latter case of transfers, effected prior to the com- 
mencement of the Amending Act, viz., -the-Ist- April, 1939, -Their Lordships can 
find no reason to justify*such an alteration of the plain words of the section, which 
would involve the insertion aftér the. words."a revocable transfer of assets" of 
the limiting words, "effected after the commencement of the Indian Income-tax 
(Amendment) Act, 1939.".. - o0 [lx €. * | c. sede 

Accordingly their Lordships are.of opiniom that the decision of.the High 
Court was right and should be affirmed arid they will humbly advise His Majesty 
that the appeal should be dismissed. The-appellant. will pay the- respondent's 
costs of the appeal. 7 "RW e 2 E ac oe * o. Su 

Douglas Grant and. Deld : Solicitors. for the Appellant. 

Solicitor, India O fice: Solicitor for. the Respondent. ! 

K.S. ne j o Appeal dismissed. 

” IN THE HIGH COURT OF-JUDICATURE AT MADRAS., 

s PRESENT :—MR. JUSTICE HORWILL. . » T eee D 
Oorpayil Manjole Mundathottil Achuthán Nayar ..°* Appellant (1st Deft.)" ° 
ZEE 7 erm ge Se sardi Ls ee DAN 
Oorpayil Mundathottil Narayani Amma’s son Madhavan ^^ * .,- 

Nayar = ie D. 8$. 8s v. ois. Respondent (Plaintiff). 

Malabar Tenancy Act (XIV of 1930, section.14 (5)—Landlord requiring the land for | 
his own .cultivation—Bgna fides—Assertion,of landlord not sufficient-—Paddy, rent —Compu- 
tation of value-im money. © > we 2 *, e. . 
. . Seetion 14 of-the Malabar Tenancy @\ct provides exceptions ta the general ryleghàt a 
cultivating verum pattomdar -cannot be evicted from his holding; and a Céurt cannot accept . 


*Appeal against Order No. 49 of 1944, .. S 30th November, 1944. e 
. T o e 
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The Court must be satisfied that the assertion made by the landlord is a bona fide assertion. 
Narayanan Moossad v. M ammadissa, A.i, 1937 Mad. 795, relied one 


It is the market rate on the date when paddy rent became due that determines what 
cash is to be paid for the arrears of rent. 


Parameswaran Nambudripad v. Subramania Iyer, (1944) 2 M.L.J. 84, relied on. 
m PD against the order of the Court of the*Subordinate Judge of South 
. Malabar at Calicut, dated 12th August, 1943, and"made*in A.S. No. 40 o£-1942 
(A.S. No. 36 of 1941, Subordinate Judge’s Couyt, Ottapalam) preferred against 
the decree of the Court of the District Munsif of Ottapalam, dated 31st December, 
1940, and passed in O.S. No. 84 of 1939, 


K. Kutttkrishna Menon for Appellant. 
P. Govinda Menon for Respondent. ' 
-The Court delivered.the following 


" 

JupGMENT.— The respondent sued for the eviction of the appellant, his tenants 
on the ground that within the meaning of section 44 (5) of the Malabar Tenancy 
Act he required the land bona fide for his own cultivation. Nine issues were raised 
and considered by the trial court, which conditionally dismissed the suit on the 
ground that the plaintiff had not proved that he required the suit property bona 
fide for his own cultivation. This quegtion was carefully considered by the learned 
District Munsif. In appeal, the learned Subordinate Judge pointed out that the 
learned District Munsif had wrongly considered whether the landlord had any 
necessity for the land instead of considering whether he needed the land bona (ide. 
The learned Subordinate Judge, without any further discussion of the matter, 
except to say that there was nothing in the case, to rebut or displace the evidence 
of P.W. 1as to his bona fides, decided this issue in favour of the plaintiff. Three 
lines,of discussion fer deciding the important issues is certainly insufficient for à 
reversing judgment. Section 14 provides exceptions to the general rule that a 
cultivating verumpattamdar cannot be evicted from his holding; and so a court . 
cannot accept a mere statement of a plaintiff that he requires a land bona fide 
for his own*interests, or the whole object of the Act would be frustrated by a 
bare assertion of tbat'kind. The learned District Munsif referred to the judg- 
ment of Varadachariar, J., in Narayanan Moossad v. Mammadissa,! who’ said 
that: "the words bona fide, if they have any significance at all, must mean that 
the court must be satisfied, that, the-assertion made by the landlord as regards 
his own requirentent of the land is a bona fide assertion." The learned Subordi- 
nate Judge has not considered the question at all, and has made no reference to 
the above case. As I have not read the evidence of P.W. 1, I cannot express. 
any opinion gn this matter. As the questian is one of fact it must be decided 
by the lower appellate Cotrt. I therefore remand the appeal for fresh disposal, 
vate reconsideration and discussion of this issue by the learned Subordinate 

uage. ° e 7 
! The learned advocate for the appellant points out that the notice of eviction 
‘calls upon the respondent to leave the land by the fith of March, whereas section 
14 (5) of the Malabar Tenancy Act permits the landlord to have the land only 
* from the end of an agrictilturaleear. That is, however, a small matter. Although 
* the landlord’ cannot have the land on the lith of March his demand can be com- 
plied with on the 30th,of March. , : 


A memorandum of cross-objections hag ‘been filed by the respondent with 
regard to the rate at which paddy rent should, be converted. The learned Sub- 
ordinate Judge ,has said that the rent payable will be the average rent for the past 
five years and not the markét rate, as the first court held. It has been held by 
this @ourt in Raremeswaram Nambudiripad alias Narayanan Thrathar Nambu- 

: a oe Eee, AA 


a mere statement of a landlord-plaintiff that he Tu a.land bona fide in his own interests: 


. i 1. A.I.R. 1937 Mad. 795. 
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became due that determines what calh is to. be paid. 


The appeal is therefore allowed and A.S. No. 40 of 1942 remanded for 


diripad v. Subramania Iyer, that it | the market rate on the date when the rent 
* fresh disposal in the light of the above remarks. 1f it is found that the plaintiff 


does not require the land bond fide for his own cultivation, then the appeal will . 


have to be dismissed; but, if, on the other hand, the learned Subordinate, Judge 
is of the same opinion after remtand on the question of bona fides, then the suit 
will have to be remanded by him, because both farties agreed that it should be 
` remanded 6n points 2, 3 and 4 ih view of the court's fihding on point 1. 
The costs of the appeal and of the memorandum of.cross-objections will be 
costs,in the cause. ' | l p S : 


K. S. S —Q Case remanded. 
IN THE HIGH COURT OF JUDICATURE AY MADRAS. 
. Present :—Mr, Justice HonWILL.. * | l 


Deceased Thazhetheran joli Kozhipro Achuthan Nayar’s heirs and 
children Vola Veettil Kottapurath Janaki Amma and another .. Appellants” 
; 


Tazhetheranjoli Kozhipro Raman Nayar and others .. Respondents, 


. Madras Morumakkatiayam Act (XXII of 1933), section, 19—'Children'—Means. legiti- 
mate clsldren—Children of ordinary Marumakkattayam marniage—Right to inherit the self- 
acquired. properiy of their father. : ° l 


, €hildren in section 19 of thé Madras Marumakkattayam Act, 1933, means legitimate 
children. Ordinarily children of a Marumakkattayam marriage are not the offspring of a 
legal marriage and such children can inherit the self-acquired property of their father only 
if the union between their parents has become legal by statute. Where the statute under which 
the union is claimed to have become a legal marriage is the Madras Marumakkattayam 

R Act, it has to be shown that the union is a subsfsting one, for the Act applies only te sub- 
sisting marriages. A union that has been terminated $y the degth of one of the parties thereto 
is no longer -a union and so does not subsist. Hence, the offspring of such union 
cannot claim to inherit the self-acquired property of their father. 

. Appeals against the decree of the Court of the Subordinate Judge, Calicut, in 
A.S. 121 and 123|42.(A.S. 55 and 58]42, District Court, South Malabar) 
preferred against the decrees of the Court of the District Munsif, Calicut, in O.S. 
No. 885 and 1068|40. l ° 


D. A. Krishna Variar for Appellants. =- ° -> 4 

C. K. Viswanatha Ayyar and V. P. Gopalan Nambiar for Respondents. 

The Court delivered the following , | 
Jupcment.—The question is whether the appellants, born of an ordinary 


Marumakattayam union, are entitled to inherit the self-acquired property of their 
deceased father. Both the Courts held that they were not. 


The law of intestacy ordinarily applied to those who fdllow the Marumakat- 
tayam system is that the self*acquired property of a male passes to his tarwad 
upon his death. It has always been held that the customary union between per- 


sons subject to the Marumakattayam law is not a,legal*marriage and that, conse- ` 


quently, the offspring are not legitimate children*who can claim to*inherit their 
father's property under the ordinary Hindu law. Act IV of 1896 made such 
unions. legal marriages provided jha& they were registered, with the effect of 
making children both? before and ffter the registration legitimate, Act XXII 
of 1933. went a step furthér and recognised such unions whether they were,regis- 


tered or not, provided that the union: * 2. e œ 
EEEE aaae, 9 Á— 
: e e € 


em 1. (1944) 2 M.L.J. 84.* . : -o 
*S.A. Nos. 1353 and 1468 of 1944. 30th - January, 1945. : 
i : . . 
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date when the act came into force; or |. . RE 
(2) was so solemnised after.the Act came intb force; or - E Ll: 
i :(3)- had been registered as*a marriage under the Act of 1896, and was subsisting e 
on the date when the 1933 Act came into force. MN i i 
. the devolution of property upon the death of,a male following the Maru- .- 
`- makattåyam law upon intestacy is set out in section 19,: The principal question 
argued-here is whether the expression “children”. in section 19 means children 
of any union, however irregular, or whether it*means. legitimate children.. No. 
authority is necessary to show that the ordinary meaning of "children" in-statutes 
is legitimate children, unless the contrary is indicated in the statute itself, If. 

. Xt were otherwise, then section 19 would give a right to their father's property 
to the' offspring of even adulterous or fleeting conneftions, If “childrén” in, 
section 19«means legitimate children, then the.appgllants can inherit their father’s 
property onfy if they.aré the offspring of*a legal marriage between fheir parents. 
Ordinarily, as I have already said, the.children of such union are not the offspring . 
of a legal marriage; ‘so that the appellants Can onty succeed if:the union ‘between’ 
their parents has become a legal marriage by ‘statute. The only Act by which ` 
they claim that the union between their parents become a legal marriage is Act , 
XXII of 1933. ..This Act, however, applies only.. to.. subsisting marriages. The 

. very wording of section 4 (1) (b) (uw) says so expressly. A union that-has 

. .been terminated by the de&th of one of the parties to the union is no logger,a. 
union and so «does not subsist. l - c3 2 E 
.' , The leartied advocate for the appellants argues that-this could not have Been =. 
the intention of the legislature; for the offspring óf a union recognised by the 
Act of 1896 would not then have the. benefit of the present Act.if the.mother -had 
died before the Act of 1933 came into, force. That, however, is not the case. If, 
children were born of a marriage gecognised by~the~Act of 1896 they would be: 

. legitimate children and wotfid therefore be entitled to inherit property under ‘sec- 

" tion 19, I have been referred to section 30 ‘of the. Act which’ deals. with the 
devolution ofeproperty upon" the death intestate of a male not following the Maru- 

, makattayam system; båt we are not concerned with such a case. I do not find, 
anything in section 30 which makes it improbable that the Legislature imtended 
that section 4 and section, 19 should be read according to their plain-wording: It’ - 
is further argued that if section 19 applies only to legitimate children, section 50 
would be unnecessary. That, too, is not the case; for section 50 is of wide appli- 
cation’ and:does not and is not meant to apply.only to the rights of childrén under 
section 19. i : zu e 

« It was fimàllyeargued that it was not open to the respondents to deny the 

` appellants’ claim, because “in former. proceedings it waseheld that the appellants . ' 
are the legal representatives of their father. That decision was in proceedings 
under Order XXII, rules 3 ard 5 of the Civil Procedure Code. Such a decision 

. would. probably not operate as ves judiaata:in: subsequent procéedings ;. but the 
matter-hae- not been argued: fully here, because thé point. was not taken in the - 
memorandum of appeal and the learned advocate for, the respondent is. conse- , 

* quently not ready-to argud-the.question. Ít is found in the. memorandum of ap=: 
“peal to- the lower appellate Courf, but seems not to-have been argued. This is not 
altogether ‘a question pf law, althpugh. no: doubt the nature.of the“previous liti-: 
gation -couldbe ré&dily- ascertained by referencg to documents in Court. ..As the ;, 
matter has-not been taken in the memoranduf: of appeal, if is not necessary for : 


C 29 t P } 


me to express any opinion on this question. — $ jos i P" 


7... (12 bad been solemnised with the mw ceremonies and was subsisting on the. 


* 
- 
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The appeals are dismissed with costs (advocate's fee one set).- 2E 
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. , Appeals.disnmssed. 


tij . SOMU ACHARI ‘V, 'SINGARA' ACHARI. 17 


IN THE HIGH COURT GF JUDICATURE AT MADRAS. 

. Present:—Mk.. Justice SOMAYYA. A 
Somu Achari  - - 2 ° .. Appellant* | 
Singara Achari and another E .. Respondents. 


? * j + 
Transfer of Property Agt (18828, sections 54 and 55 -(4) (b) —Relitiquishment:by one 
member of his share in the family property in favour of another membér'under a’deed of 
release—Exeguiion of promissory nate for the consideration gmount—Assignment of pro- 
mole to third party—Swit on pronote and decree—Non-realization—Decree assigned to ori- 
ginal promtsee—Suit by latter to recover the amount as the charge of an wipai vendor— 
Release, really a sale—Charge of the unpaid vendor not put an end to by the*suit on the 
pronote and the decree therein. 5 Ae un 
lhe plaintiff relinquished his share of the family property in favour of his brother, 
the ist defendant for a sum of Rs, 150 under a document styled a release. It recited : "in 
full quit of my right for a share it is%ettled that I should take Rs,150 and as I have received 
the said sum of Rs., 150 by the execution of *a promissory note by &otu this date, I have no 
manner of right or claim in respect of the undermentioned family* properties or the debts 
and outstandings. To this effect b haveeexecuted this release." The promissory note 
was assigned to a third party who-after suing upon it and obtaining % decree and failing to 
realize the amount assigned the decree to the plaintiff. In a suit by the plaintiff to recover 
«the Rs, 150 with interest claiming the charge of an unpaid vendor, ~ ` 


Held, that the use of the’ word ‘release’ in the -document was not conclusive and that 
as the right of the executant to a half share inethe family property was conveyed to the 
Ist defendant, in whose favour the document was executed, i@ satisfied.the terms of section 
54, Transfer of Property Act, and was in the nature of a sale by one member of joint Hindu 
family to another member. Consequently section 55, Transfer of Property Act, applied and 
the plaintiff had a charge for the unpaid purchase money. Neither the execution of the 
promissory note nor the filing of a suit thereon and obtaining of a decree, could put an end 
to that charge. MS I 


Appeal against the decree of the Court of the Subordinate Judge,- Maya- 
evaram, in A.S. 178|43 preferred against the decree of the €ourt of the District 


b 


Munsif, Tiruvarur, in O.S. 302|42. ` - : i 
, R. Desikan and V. Ramachandran for Appellant. 
S. Swaminatha Atyar for Respondents. 7 . 


` The Court delivered the following 


Jupément.—The plaintiff executed Ex. P-1 in favour of his brother, Singara 
Achari, on 3rd December, 1929. The two were brother$ and the plaintiff relin- 
quished his share in the family properties for assum of Rs. 150. The relevant 
part of this document rüns thus, —— n | 

"In respect of the properties belonging to both of us in 108, Narayana Mangalam, Nanni- 
lam taluk, Kodavasal Sub-district, Tanjore District, and in respect of my share therein, you 
shall yourself take the entire properties and discharge all the debts dete agd recover thg 
outstandings, if any. ‘To this effect we fave agreed, and in full quit of my right for a 
share, it is settled that I shouRl take Rs. 150 and as I have received the said sum of Rs. 150 
by the execution of a promissory note by you this date, I have no manner of right or claim 
in respect of the undermentioned family properties or the debts and outstandings. To this 
effect I have executed this release.” à "TN * 

The promissory note was*transferred to one Swaminatha Pathar who filed 
a suit upon it and.obtained a decree. The decreeholder was unable to realise 
any amount and he.thereafter assigned his decree undéf Ex. P-3 on 3rd July, ° 
1942. The present suit was filed on 3rd August, 1942, to recover thé amount of 
Rs. 150 with interest claiming a'charge on the property. ` The charge claimed is 
that of the unpaid vendor given under the Transfer of Property Act. It is found 
that the second defend&nt is not a ba fide purchaser who took*an alienation of 
the property without notice of the*charge if one is to be held to exist in favour 
of the plaintiff. Thè only question therefore is whether there was a charge e . 
created under the Transfer of Propesty: Act in favour of the plaintiff and qhe- 
ther the suit is in time. On the first question the lower Courts have held tha£ the . : 


*S.A. No, 1773 of 1944. (5 0 S c M Febrüdry, 1945. ©. 
s 3 . ot 
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section 55 of the Transfer of Property At are not applicable. I am unable 
to agree with this contlusion, The document which has been set out clearly 
says that in full quit of the executant's right to a share he was to be paid Rs. 150. 
The définition of the sale contained in section 54«of the Transfer of Property Act 
is satisfied in this case. Under section 54, "sale" is a transfer of ownership in 
exchaüge for a price paid or promised or part-peid amd part-promised. In the 
present case, a Sum of Rs. 150 promised to be paid is the price. The,price must 
no doubt be in money and that requirement is satisfied in this case. The answer 
would have been different if what was promised to the plaintiff under the docu- 
ment was’ some other property or something which is not money. Here at is 
Rs. 150 which is the consideration and this part of the definition is therefore 
satisfied. -Then it is said that the expression used is release and that a release 
is a mere relinquishménf and does not operate asea transfer. It has been pointed 
out repeatedly by thig Court that what we have to do is to see all the terms of the 
document and cansider whether there is not an intention that what was till thefi 
the right of the executant is being conveyed to the person in whose favour the 
document is executed. The word release is not conclusive. Doraiswanu Pillai 
v. Chinnia Goundan, is in point. In that case, the plaintiff filed the suit on the. 
footing that his father was adopted by the widow of the last maleholder. The 
adoption was denied by the defendants and thereupon the plaintiff armed himself 
with a document from a person who would be entitled to succeed to the property 
if the adoptibn of the plaintiff's father was not true or. valid. The document was 
produced in Court and marked as Ex. R. By that document the executane re- 
leased àll his rights in favour of the plaintiff. It was contended that the docu- 
ment was only a release and not a conveyance. The learned Judge in dealing 
with this contention gays at page 266, ; 


e 
“By that document the heir release all his rights in favour of the plaintiff. We cannot 


agree with the Subordinate Judge that Ex. R does not purport to be and is not a conveyance. 
The word used is "release" but the intention to transfer any rights which the executant of 
the document has is clear and, we see no sufficient reason why it should not be treated as a 
conveyance,” e i l ` 


In the present case the right of the executant was to a half share in the 
entire family properties. That is made over to Singara Achari in consideration 
for a sum of Rs. 150. JI hold that the document satisfies the terms of section 54 
of the Transfer of Property Act: There is nothing in the Hindu law to prevent 
a member of a jeint family from selling his share to another member of the family 
and Ex. P-1 appears to me, to be a sale of this nature. Consequently section 55 
of the Transfer of Property Act applies and the plaintiff had a charge for the 
unpaid purchase money. It is not contended that the mere execution of a pro- 
fnissory note for the ameunt of the unpaid purchase money is a contract to the 
contrary within section 55 of the Act. ~ 


The next question is whether by reason of the prómissory note having been 
transferred to Swantinatha Pathar and a decree having been obtained thereon, the 
right of,the plaintiff to enforce thé charge is lost.* A somewhat similar question 
arose in Bhavani Ammal v. Nateraja Iyer? There, the promissory note which 
was executed for a debt due hy the joint’ family was transferred to her daughter 
for collection. Then suit wag filed by the assignee and nothing was recovered. 
Thereupon both the assignor and the assignee joirted in the suit as plaintiffs 1 and 
2 and filed the suit for recovery of the amount from the joint family property 
basing the Suit en the original debt. The question was Whether the transfer of 
the promissory note in favour of another person whó obtained a decree thereon 
put an endeo the claim on.the debt. It was held that the fadt that the promissory 
noteewas transferred to a third party does not mean that the right to proceed to 
i recover*on thee original debt, is lost. In this case the promissory note was no 


` document is only a release and noi a XY that therefore the provisions of 





B (4917) 34 M.L.J. 258. 2. (194) 1 M.L.J. 165. 
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by Swaminatha Pathar to the plaintiff. No amount was recovered-by Swaminatha 
Pathar, the decreeholder under that décree. If the mere execution of a promissory 
e note does not put an end to the charge, then .the*fact that the suit was -filed ‘on 
it and a decree obtained does not put an end to the charge. If-the promissory 
note was sued upon and money recovered, then the claim would;be satisfied, but 
that is a-different mattes. In.this case the decree was assigned by Swaminatha 
Pathar in favour of the plaintiff and there is.no" further impediment in the way | 
of the plaintiff in getting his rflief on. the charge créated by section 55 of the 
Transfer of Property Act. "n D 


| AME NN 
_ The last question is whether the suit is in time.” The plaintiff says that the 
suit is saved from the bar of limitation by Ex. P-2. Ex. P-2 runs thüs, - 
..,. Does it not strike you that you have sufficiently disgraced me by having me arrested? 
When the decreeholder is asked t$ release une he says he could not do so ewithout your 
ermission, When you have the security of the property why sħðuld you send meto jail 
necessarily? Realise the amount by proceeding against the proferty." - "s l 


"This is a letter addressed Dy the’ first defendant to the,plaintiff. . It unmis- 
takably shows that there was a subsisting liability. In fact, the writer asks the 
* plaintiff to release the amount by proceeding against the property and also takes 
the plaintiff to task for sending him to jail unnecéssarily when there was thé 
security of the property available. We cannot have an acknowledgment of a 
subsistthg liability in clearer terms. The result is that the suit succeeds and 
there will be a decree as prayed for with costs throughout. The preliminary mort- 
gage decree will be drawn up with 15th April, 1945, as the date fixed for payment. 
The plaintiff will have his costs throughout. .. No leave. ° » 


doubt made the subject of a suit x decree but the decree has-been transferred 





Lam NS Appeal allowed. 
e IN THE HIGH COURT OF JURICATURE AT MADRAS. ^ o7 
Present: Mr, Justic&Somayya. i i 
Vemuri Subbayya - .. Appellant" 
y. s d "XE 5 d f EP S 
Bayya Nagaratnamma and others „e s.s Respondents. 


- Execution Stay by Appellate Court—Subsequent attachment under warrant +ssued prior 
to receipt of stay ordér—Validity. 

An order for stay obtained from the Appellate Court, ori the 9th July, 1942, was riot com- 
municated by that Court to the trial’ Court until theelatter Court rose for the day: In 
pursuance of an earlier order for attachment a warrant had been issuedeby the trial Court 
to an amin on that date for the attachment of certain movables of the judgment-debtor. 
The amin attached the movables the next morning even though the judgment-debtor informed 
him about the stay order passed by the Appellate Ceurt. On the question whether the at- 
tachment was valid, "TN e e“ P 

Held, that it is the commanication of the stay order from the Appellate Court that would 
deprive the trial Court of its jurisdiction to proceed with the execution. In the circum- 
stances as the Appellate Coart did not communicate its order-to the trial Court until the 
business of the trial Court began or? the 10th July, the authority of,the trial Court to exe- 
cute the decree was riot ousted. The authorety of, the amin is not taken away until the 
Court which granted the authority*terminates it and informs him that it has been terminated. 
Hence the attachment was properly made. The amin could refrain’ from effecting .the at- 
tachment only if the warrant was withdrawa. ‘He could not açt on the. statement of the 
judgment-debtor. ` ` : n. 

Appeals against the orders, of the Court of the Subordinaté Judge, Guntur, 
dated 29th November, 1943, and made in A.Se Nos. 105 and 107 of 1943 res- 
pectively preferred agginst the ordeg Of the Court of the District Munsif, Gun- 
tur, dated 21st December,.1942, and made in E. A, Nos. 1842 and 1843 of 1942 

- . .- 


respectively in O. Se No. 530 of 1941. Ps 


* * . 








- K. Kameswara Rao for Appellant. L 2 Te 
K. Kotayya for Respondents. "n AN o E : 
*A.A.A.O. Nos. 132 and 133 of.1944. 7 - 2and February, 1945. e 
e 
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JUDGMENT.—lhe question in this case] is, in my opinion, really concluded 


The Court delivered the following { 
by the decision of the Full Bench in Venk&tachalapati Rao v. Kamestvaramma.* 


An order for stay was-obtainéd from the Appellate Court on the 9th July, 1942, * 
but it was not communicated by the Appellate Court to the trial Court until the - 


latter Court rose for the day. It seems to have been received in the office of the 
District. Munsif after court hours. „A warrant® bad bgen issued for the attach- 
ment of certain movables of tHe judgment-debtor on the same day, and the find- 
ing of the lower Court is*that it was done long 'before the trial Court had notice 
of the stay order. The order for attachment was issued even prior to the passing 
of the order of stay by the Appellate Court. The warrant was issued to an amin, 
and the.amin attached certain movables early on the morning of the next day. 
The question is whether the attachment is valid. i 

Mr. K., Kameswata Rao, lgarned advocate fer the appellant, argues that the 
amin and the decreehelder’s son were pertonally aware of the order ef stay passed 
by the District Court on the previous day. This is found against by the lowet 
Appellate Court. Then, it is said that at thè time" when the attachment was made, 
the judgment-debtor informed the amin that a stay order had been passed: by 


the District Court on the previous day. This appears to be so, but the question + 


is whether the attachment effected without the warrant having been recalled and 
while it was in force is valid. Here it cannot be said that the order was com- 
municated by the superior*authority, the District Court, even to the Distriet Mun- 
sif’s Court until the Munsif's Court sat the. next day at 11 o'clock. The mere 
fact that the order reached the office late in the evening of the 9th does not mean 
that itereached the District. Munsif at any time before the office business com- 


menced on the 10th morning. By the warrant which had been issued the previous © 


day the amin was directed to attach certain movables. He would be guilty of 


gross dereliction of “duty if he did fiot do his duty, and he could refrain from’® 


effecting the attachment only if thf warrant was withdrawn. | 

Mr. Kameswara Rao urges that it is not necessary that the order of the supe- 
rior Court should be officially communicated to the lower Court, and that it is 
enough if the trial Court is informed by any one of the fact that the superior Court 
has ordered the stay. This question is concluded by the decision in Venkatachalapatt 
ordered the stay. This question is concluded by the decision in Venkatachalapati 
Rao v. Kameswaramma.! There the attachment was ‘effected after the stay 
order was passed by the Appellate Court and before it was communicated to the 
trial Court. An alienation was made after the attachment was effected; and the 
question was whether the alienation prevailed over the claims enforceable under 
the attachment. If the attachment had not been validly effected, then the aliena- 
tion would bave prevaileg. The question Was answered by the Full Bench hold- 
ing that the attachment was valid and they dissented from the view taken by the 
Court in an earlier decision in Ramanatha v. Arunachala.2 In the earlier case 
it was held that the momertt the appellate Coust passed the order of ‘sfay, the 
trial Court became functus officio, That decision has been definitely overruled 
by the Full Bench in the latter case. Further, Ayling, J., who delivered the ‘lead- 
ing judgment of the Full Bench says this at page 154, 

"I regard an order of an AppẸ¢llate Court staying execution as in the nature of a prohi- 
Dbitory order to the lower Court which becomes effective only on communication. Till it 
is commuimicated, steps, in execution taken by the lowtr Court must be treated’ as legally 
Vail . : 

‘Seshagiri AiyaryJ., said this, e° ° 


` "A. Court exercising jurisdiction which is conferred on'it in express terms, cannot be 


regarded as, haying been deprived of it unless*the superior authofity informs it that that 
has Been done. This principle “of jurisprudence should not be departed from unless there 
is any legislative provision to the contrary.” - 


r 
- 
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Is the amin who was entrusted with the duty. of effecting the attachment bound 
to hawe stayed his hands on communication by the judgment-debtor is the ques- 
tion. Mr. Kameswara Rao urges that the amin must stay his hands the moment 
he js told by some one that the stay had been granted by the Appellate Court. This 
argument, 1f accepted, will lead to very inconvenient and startling results. <A 
judgment-debtor may be found after great difficulty in arresting him "and the 
moment he is caught, if on his mere statement that the order has been stayed, 
the amin is bound to let him go, it will invglve the decree-hg]der in fresh proceed- 
ings to arrest him, and the judgment-debtor rgay not be found ultimately if Tet go 


- 


on the first occasion when he was caught. ~- l 
. The true principle is, in my opinion,'laid down in Parsotham Saran v. Bahrma 


Nand. The authority of the agent or of the officer"is not taken. away until the 
Court which granted the authority terminates it and infofms the agent or officer 


that it has been terminated. At page 47, Mukerji, J., says this, 

“What principle, then, is there on which we are bound to,hold that what was done in 
perfect good faith and in possession of clear jurisdiction becomes null and void solely be- 
cause unknown to the Court below, an order had beerf passed? Taking analogy from gene- 
ral life; if A directs his-agent B to purchase a ton of wheat from C and then countermands| 
his order and if B, before he receives the subsequent order of A, makes the purchase from 
C, can it be contended with any show of reason that the purchase by B ís not binding on 

nr O It is undoubtedly true that the sale officer derives his authority to sell, 
from the Court. But so do all agents from the principal. But who*haseever heard that 
the principal is not bound by the agent’s act, if the agent is unaware of the fact that his 
authority has been revoked. A sale officer acts on behalf of the Court and is to the ex- 
tent of his duties clearly defined, the Court's agent. The Court is bound to confirm a sale 
except under circumstances well defined. It has no arbitrary power to set aside a sale 
under all circumstances. Tf, then, it is urged that the mere fact that a stay order (un- 
communicated) was made, made the sale illegal, some better reason must be fougd that the 

officer became functus officio, without his knowing this." . . ~ 
I respectfully follow the view prépounded by Mukerji, J., in this case and 


hold that the attachment was properly made. 


. " . 
The other question raised ss that there was a shortage when the property was 


re-delivered after the Court ordered re-delivery® It has been found as a question 
of fact by the lower Appellate Cotist that there is no proof of the aetual quantity 
attached and it has held that whatewas attached was re-delivered. This is a finding 
of fact and no.reafon is shown foreinterference in second appeal. " 


Both the civil miscellaneous secgnd appeals are*dismissed with costs in C.M. e." 





S. A.'No. 132 of 1944. Noleave. . : "T 
V.S. — CC e 05 — Appeals dismissed.’ 
| 1. (1927) L.L.R: 50 ATI, 41. o. ot. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
.Present:—Mr. Justice. HoRWwiLL, AND Mr. ‘Justice KuPPUSWAMI AYYAR. ^ 


S: KR. S. Sabapathi Chettiar `. 5o s. Appetlant* 
v, | AD Ps E : 
Lakshmanan Chettiar and others | . , .. Respondents. 


. Civil:Procedure Code (V of 1908), Order 21, rule 16—Defendants exonerated by peti- 
tioner not served with notice of petition—Recognition of assignigent and ordering of execu- 
hon—Legality. s AME "n EN 
^. On an application for execution by the assignee detree-holder notices were ordered to 
be served.on the original decree-holder and the judgment-debtors. All were served ex- 
cept two of, the judgment-debtors. The assignee decreeholder exonerated them from the 
decree. Thé petition was proceeded with and the assignment was recognised and the 
properties were directed to be sold. On a contention that the recognition of the assignment 
was invalid in the absence of notice to all the judgment-debters, ] 
Held, that the absence of notice to the’exonerated defendants against whom the decree 
was fiot going to be execused and *who were got interested in the execution proceedings 
would not affect. the proctedings in execution. The Court had jurisdiction t6 recognise the 
transfer since notice had? gone to all persons against whom the decree was to be executed" 
and to the transferor, | T R 


. " Appeal against the order of the Court of the Subordinate Judge, Devakottah, 
dated 11—4—44 and made in E.P. No. 127 of 1943 in O.S. No. 1 of 1941. * 


_, R, Gopalaswami Aiyangar for Appellant. 


À 


.. M. S. Venkatarama Aar for Respondents.  - | x 
'' "The Judgment of the Court was delivered by 


* 
KupruswaAMi Avvam, J.—The appellant is the eighth defendant and the ap- 
peal arises out of. proceedings in execution of the decree in O.S. No. 1 of 1941, 
| on the file of the Subordinate Judge’s Court, Devakotta. The execution petition 
^ - Was fled by the assignee decreeholder. Notice was ordered to be issued to the ° 
original decreeholder and tp the jadgment-debtors. All of them were served 
except defendants 1 and 4. The petitioner exonerated defendants 1, 2 and 4 from 
the decree and as the others were served, the petition was proceeded with. The 
assignment Was recognised and thé properties of the eighth defendant which were 
sought to bé proceeded against were directed to be sold* The petition was ad- 
- journed for settlement. of sale proclamation. It is against that order this appeal 
has been filed. by the eighth defendant. His contention is that since notice had 
not gone to all the judgment-debtors the assignment ought not to have been 
tecognised “as th& service of notice on all the judgment-debtors is a condition 
precedent before such an order could‘be passed and that goes to the root of the 
jurisdiction. Secondly it was contended that the assignment was really a discharge 
and that the assigmment was taken in the name of the respondent benami for the 
second defendant who was one of the judgment-debtorse On both the points the 
learned Subordinate Judge found against the appellant. 1 e E Y 
'. With regard to the question as to whether the assignment could not be re- 
cognised without notice being takeneto defendants land 4 our attention has béen 
drawn to the proviso to Order 21, rule 16, Civil Procedure Code, which runs thus, 
ü “Provided that, where the decree, or such*interest as aforesaid, has been transferred 
, by assignment, notice of such applicgtion shall be given to the transferor and the judgment- 
debtor and the decfee shall not be executed until the Court has heard their objections (if 
any) to its execution." : " E E 
It.is urged tHat the Court had no iuristlictaon to pass any orders with refer- 
ence to the assignment until notice had gone to the transferor and to the 
judgment-debtor or judgment-debtors and (heir objections were heard. In this 
* . © case notice had gone to the transferor and notice had also gone to all the judgment- 
debtoi$ except defendants 1.and 4 who wefe exonerated from the decree: by 
° O E aaaea 
CUXKSA.O. No. 302 of 1944, . | . " 28th February, 1945. 
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the petitioner: “The executing Court had no necessity to hear the objections of 
these persons against whom the decrde was not going to be executed at any time. 
The question was considered by thelAllahabad High Court in Ram Deo Ram v. 
Frank Cooms.: This is what was stated in that case, - 

“The question, therefore, is whether the auction sale should be held to be valid as 
against the mortgagor who did receive notice or whether it should be held to be altogethér 
invalid. We consider that. the'mere fact that notice was not issued to the subsequent 
mortgagee is not a sufficientereason for holding that the auction sale was*invalid asoagainst 
the mortgagor. Accordingly we consider that by that*auction sale the plaintiff acquired 

. 


the rights ofthe mortgagor.”  - . 
_ They also pointed out that in the rulings cited before them notice was not 
issued to any judgment-debtor at all. | d 


The Calcutta High Court in Charubala Dei v. Baikuntha Nath? stated that 


-if some of the judgment-debtors waived their rights to have notice then it would 


not invalidate the execution pfoceedings. This «is what they -stated,° . 


e "It therefore appears that the parties directly interested in the service of notices, under 
Order 21, rule 16, Civil ProcedureeCode, shad expressly waived any rights which they may 
have had in respect of such notices. It appears from the provisiogs of Order 21, rule 16, 
Civil Procedure Code, that the notices to which reference is made in that rule are merely 
for the benefit of the transferors and the judgment-debtors and it was apparently the in- 
tention of the Legislature to ensure that execution proccecings should not be continued 
unless the transferors and the judgment-debtors had had a suitable opportunity of coming 
forward to contest the validity of the assignment if they yished to do so.” — EE 

In this case there was no necessity for the issue of notice on those persons 
agajnst whom the decree was not going: to be executed and who were not interested 
in the execution: proceedings. Consequently the absence of notice on those per- 
sons, we think will not affect the proceedings in execution. The learned Subordi- 
nate Judge was, therefore, justified in finding that since notice has gone to all per- 
sons against whom the decree was to be executed and to tha transferor, the Court 
had jurisdiction to recognise the transfer and as the transfer was recognis€d by 
the executing Court, the decree was to be executed Only against those to whom 
notice had gone. | 

With tegard to the other question as to whether'the assignment was benami 
for one of the judgment-debtors and therefore amounted *to a discharge, there is 
absolutély no evidence except that of the petitioner as D.W... 1 and he had no per- 
sonal knowledge of the discharge. He merely stated that the second defendant 
told him that the decree was discharged. - But 4 statement by the second defend- 
ant to the witness will not be evidence of the truth of that statement. It is 
stated for the appellant that the assignment itself had not been proved but we find 
from the endorsement on Ex. P-1 signed by the Judge that it was admitted. by 
D.W.-1, who is the appellant. Tt js true that in the counter jt was stated that 
the plaintiff has to prove ghe assignment but then when the genuineness of the doct- 
ment was admitted by the appellant and it was marked as an exhibit it cannot be 


said that the appellant had been in any way prejudiged by the non-examination of 


any witness to prove it. 
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The appeal accordingly fails and is dismissed with costs. a- 
V. S. , x e te Appeal dismissed. « 
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'.- IN THE HIGH COURT OF JUDICATURE. AT MADRAS: 
Present :—Mr. Justice Horwitt AND Mm. JUSTICE KUPPUSWAMY‘ AYYAR. — 

Messrs: Samuel Fitz arid Company, Limited) No, 26, Chowringhee, ° l 

Calcutta a . - . Appellants* 
Messrs. The Standard Cotton and Silk Weaving Co., Calicut .. Respondents. 

Contract—Contracts for manufacture and delivery of good’ by plaintiffs to defendant 
at Madras—Plaintiffs aware that the goods were to be sold in Australia—Import of such 
goods into Australia prohibited by Australian Government—Cancellation of orders—Liability 
of defendants to damages—Measure of daniages. 

Contracfs were entered into between the pann ane defendants for the supply by the’ 
laintiffs.at-Madras to the specification given by the defendants of certain qualities of goods. 
The defendants had during the course of correspondence made jt clear to the plaintiffs that 
they-intended ‘to sell the goods in Australia. Sometime later the Australian Government 
prohibited the import of such -goods into Australia. As«he'defendants had lost the market 
on which they*relied- for the sale of the goods, #hey asked the plaintiffs to cangel their order. 
They agreed tó do so og payment of compensation and in ‘fact ceased to manufacture thee 
goods ordered. On the questions as to (1) whetker defendants could plead that they were 
unable to fulfil the contract and thereby escape all liability for damages and (2) if liable. 

for damages, on what basis and to what extent, ' i id 

: Held, that it was clear from the contracts that the terms specified the samples, the size e 

of the goods, the prices, the time of.delivery and the destination (ie.) Madras. There was 
no term in the contract that it should cease to be binding on the parties.if for any reason 
the defendant should be unable to send the"goods to Australia. The Court would not read 
into the contract an implied term that the enforceability of it is to be dependent ubon the 
ability of the vendee to find customers for the goods. Nor could it be said that the foün- 
dation of the contract was that these goods should be resold by the vendees to their clients 


in Australia. Hence the defendants could not escape the liability for damages for their 
breach of the contract. l 


In such a case the measure of damages is the profit which the vendor would have made 
if the contract had been carried out. Under the circumstances 71⁄4 per cent. of the contract 
price would be reasonabl® damages. a ` 


Appeal against the degree of fhe Court of the Subordinate Judge of South 


Malabar at Calicut in O.S. No. 23 of 1942. 
B. Sitarqma Rao and T. Krishna Rao for Appellants. 
K. P. Ramakrishna Aiyar for Respondents. BE. 
': The Judgment of the Court was delivered by 


Horwill, J.—The appellant is a Joint Stock Company having its. office at 
Calcutta. We know that it had dealings with a merchant in Australia to whom it 
sold cotton fabrics, described as tapestries, of the kind made by the plaintiff's 

' limited ‘company resident in;Calicut, which made silk and cotton piecegoods. In 
October, 1941, thé parties entered into correspondence with regard to the making 
of tapestries by the plaintiff for the defendant, who madg it clear that he intended 
to sell them in Australia. "The defendant company stated its requirements to the 
plaintiff “and asked” the plaintiff to send samples. After some corres- 
pondence, terms were fixed and contracts entered into between the parties for 
the supply, to the- specification given by the defendant, of certain qualities of 
goods. We are here concerned with two contracts, one evidenced by Exs. P-1 

e and P-5 for the supply af 600 pieces, an@ the other for the supply of 90 pieces, 

. evidenced by, Exs. P-3 and P-5.(a). The defendant had taken delivery of many 
pieces under previous orders and had apparently seld them in Melbourne, but the. 
Australian Govergmest passed aft order prohibiting the import of ‘such goods 
after Ist April 1942, except under condibns with which we are not now 
concerned. The result was that .the market on, which the defendants had relied 
for thé sale of the goods purchased from the plaintiff under the contract was lost: 

- © The defendant wrote to the plaintiffs on 28th April, 1942, informing them of the 
circuntstances agd asking them to cancel their order. The plaintiffs replied that 

*Appeal No. 48 of 1944. DU LUE f . 7c cs 77 Ist. March, 1945. 
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they were preparéd' to do so provided that the "defendants paid' compensation; 
This reply was clarified in a later lett¢r, Ex. P-13 of 29th July, 1942, in which the 
plaintiffs made it clear that as a result of the cancellation pf the contract they had 
ceased manufacture of the goods ordered; but claimed as damages 15 per cent. 
of the contract price, which they alleged were the profits they would have made 
had it not been for the breach of'contract committed by the defendants. 


The two main questions to be considered are (1) whether the' defendants can 
plead that they were undble to fulfil the contraci* and so escapé<all liability for 
damages artd (2) if liable for damages, on what basis and to what extent are they 
liable. ` The learned Subordinate Judge held that the defendants could not plead 
the impossibility of re-selling.the goods to their agents in Australia as &n answer 
to the plaintiff's claim. He accepted the basis put forward by the plaintiffs for 
estimating damages, namely, loss of profits. He did not, however, allow the 
plaintiffs the full extent of their claim, but granted thena ten per cegt. of the 
contract price as compensation for loss«f profits'and no? 1p per cent? as claifned. 
d'he defendants have appealed, contending that they are not liable for damages 
at all and even if they are, the tower €ourt's order was not reasonable in granting 
10 per cent. of the contract price as damages. The plaintiffs. have filed a memo- 
randum of-cross-objections in which they claim the full 15 per cent. of the contract 
price which they claimed in the trial Court. - l &* s s 

The contract, Ex. P-1, specifies the quantity required and their description. 
The acceptance, Ex. P-5, specifies the goods and says that they will be sent F.O.R., 
Madras; shipment in .June-August (which apparently means at some time 
between June and August) and price less a discount of 20 per cent, "The contract 
evidenced by Exs. P-3 and P-5 (a) is of a similar nature. There, tdo, the goods 
were to be sent F.O:R., Madras. It is clear from these contracts that the terms 
specified the samples, the size of the goods, the prices, the time of delivery, and 
the .destination, ie., Madras F.O.R. The payment wa? to be against R.R.» 
(Railway Receipt). There is thus no term of the contract that it should cease to 
be binding on the parties if for any reason the defendant should be unable to serid 


.the goods to their clients in Australia. The learned advocate for.the appellants 


argues that in view of the-genéral correspondence between the parties in which 
it is made clear that that was the purpose for which the defendants had purchased 
the goods, that.it was an implied term of the contract that it should cease to be 
enforceable if for any reason that market was closed. The doctrine of the implied 
term was introduced into English law for the purpose of relieving plaintiffs from 
liability to supply goods where the supply became impossible; "and Courts were 
prepared to read into a contract an implied term that the contract was not to be 
performed if performance, was impossible. ' It is unnecessary to invoke that 
doctrine with regard to Indian contracts; because it is embodied in section 56 of 
the Contract Act. No case has been cited to us in which Courts have been pre- 
pared to read into a ,contract an, implied term that the enforceability of the 
contract is.to be dependent upon the ability of thee vendee to find customers for 
the goods. ' i "i i 


e it. s 2 
The learned advocate fòr the appellants argues alternatively that the very 
. basis of the contract was the re-sale of, the goods to Australia. : We are unable to — 


find any support for this argument in the correspendenté. Nothing more appears 


from the documents exhibited or even from the ral evidence than that the plain-° 


tiffs were aware that the defefidants proposed $o'sell the goods to theit clients in 
Australia. -It seems to us most -urlikely that the plainti:fs’*small company in 
Calicut entered into fhis contract @n the basis that it would ofly be enforceable 
if the defendants in their turn were able to sell the goods in Australia. It may be 


possible in certain exceptional cases fo’say that the basis of the dealengs between , 


the parties was dependent upon'a contingency not mentioned in the contract itself. 
Such an exceptional case, was the subject of discussion in Krell*v. Henri relied. 


.l (1903) 2 K.B. 740. HII C ee 





s 
e . e 
. 


- 


26 THE MADRAS LAW JOURNAL REPORTS. [1945 
on by the appellants. That was a case in which the plaintiffs, who owned a flat 
im Pall Mall, which was on the line of routelof the coronation procession of King 
Edward VII, agreed to.let out his flat for two days to the defendant. «The coro- 
nation could not take place on account of the illness of the King, and the question 
was whether the contract could be enforced against the defendant. It was 
pointed out that the letting on hire was clearly for the purpose of permitting the 
defendant to view the coronation procession. , The consideration of £75 was 
extremely high and out of all proportion to the fentalfvalue of the flat for two 
days for any ordinary „purpose. It was preved that windows to view the 
Royal coronation procession were to be let and there was an announcement in 
the window of this flat so that the defendant was induced by that announcement 
to apply to the house-keeper and to enter into the contract. The learned Jutlges, 
while-pointing out that the general rule is that the Courtewill not imply any condi- 
tion in a contract except in cases of absolute necessity, and that a buyer under a 
contract took the risk ofa performance of the cofitract béing rendered impossible 
in unforeseen circumsfances, went on to say, i E a 

"that the taking place of the processions om the deys originally fixed along the pro- 
claimed route was regarded by both contracting parties as the foundation of the contract; 
that the words imposing on the defendant the obligation to accept and pay for the use of 
the flat for the days named, though general and unconditional, were not used with reference 
to the possibility of the particular contingency which afterwards happened.” 

They therefore held in the peculiar circumstances of that case that since it 
was impossible to view thé coronation procession the contract was unenfosceable. 
The learned Judges referred to and distinguished a case in which a cab had been 
hired to take a person to the Derby. The races did not take place;.but it evas 
nevertheless held that the contract was enforceable. We are unable to say in this 
case that the foundation of the contract was that these goods should be re-sold by 
the defendants to their clients in Australia.. The learned advocate for the appel- 
lants, has referred «to Sammdhi - Gendayya v. Subbayya* and to  Kunjial 
Monohardas v. Durga Prosgd DebieProsad?, in which a person who undertook to 
send rice by rail found performance impossible because of restrictions placed by 
the Government during tke last war on the sending of goods by rail. Tt was. 
found that fhe vendoy had made every attempt to despatch the goods, but had 
failed. Those cases have no application at all to the case now under conside- 
ration; because the contracts were there impossible of performance and section 56 
of the Contract Act wold therefore directly apply. If the contract, as we are 
satisfied it was, was merely to send goods to Madras, then that contract could be 
fulfilled; and the* plaintiffs were at all times ready and willing and able to send 
the goods there. 

. The plaintiff claims damages because the cancellation of the contract made it 
inapossible for hin? to earn, the profits he had*reason to expect by the execution of 
the contract. It would have been foolish for the plaintiffs to have continued 
with the contract, manufactured the goods, and then tq have attempted to sell 
them in the open market; forthe goods were made to order to the specifications 
furnished by the defendants, and there was no guarantee that the plaintiffs would 

. be able to realise even the cost price of manufacture had they made them and 
attempted to sell them. It is argued that damages must nevertheless be estimated . 
* on the difference betweerl the centract price and the market prices prevailing for 
"such goods ‘on the date when they should have been delivered. Millett v. Van 
Heek & Co. has beeg quoted in support of this contention. The contract there 
under consideration was one for the sale*of cotton waste, the marketability of 
which was never in question. The only question before the learned Tudges was 
whether damages were to be based on ,the “difference bgtween the contract 

. © price and tte rharket rate ‘om the date of breach, or on the difference between 

the cosityact price and the market, price on Phe date of delivery. The question 


"4, (1536) 51 M.L.T. 663. . |. $& (1921) 2K.B. 369, 
2., (1919) 24 C. W.'N. 703, l ' 
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whether, damages could be claimed on.the -basis of anticipated profits was not 
considered. -A case much nearer. to that which we are now considering is Vic 
Mill, In rg! where certain articles of machinery were ordered and subsequently 
cancelled. It was there held that, "E 

"where there is a contract for the sale of goods to be made to order by the vendor and 


a breach of contract by the purchaser’s refusal or inability to accept the goods, the measure 
of damages is the profit which the vendor would have made if the contract had been 


carried out." ' "C ' Ro. xs 

It seems to us that 1t is impossible to calculáte the damagés by any means 
other than that suggested by thé plaintiffs. Theré was no fixed date of delivery. 
The evidence shows that the goods were to be sent in consignments from time to 
time,at the discretion of the plaintiffs-on any dates between June and Atigust, We 
do not know ‘whether goods made to suit the tastes of clients in Australia would 
have had any marketable’ value in India; and if so, what prices the goods were 
likely to have fetched. The above decisiori was affirmed in appeal ineVice Mill, 
Lid., Inre?. e $ "e. ° 


* If we are to estimate the damages by the loss of prbfits, then the further 
question is the percentage of the contract price which should be awarded. The 
plaintiffs, as we have said, claim 15 per. cent. regarding. which the learned 


. 22 


Subordinate Judge said: \ 


“In the circumstances of the case, one could hardly be better than being arbitrary. But 
it appears to me reasonable to hold that, to award ten per cent. on the nett value .of the 
goods (fad they been manufactured) . . . would be jus? compensation to the seller.” 


: If we are going to put an arbitrary valuation on the probable profits, then - 


we ethink 10 per cent. is too high. The prices charged by the plaintiffs were 
20 per cent. less than the retail price, which would mean that they were estimating 
a difference of 35 per cent. between the cost price and the retail price. That is 


certainly much too big a difference. We feel that it is most unlikely that the . 
plaintiffs would have sought to make a latger profit than 7/74. per cent. om this . 


contract. The appeal is allowed to that extent? ——, E 


The memorandum of cross-objections by which the respondent seeks to have 
the rate of profits raised from 10 per cent, to 15 per eent. is dismissed with costs. 


The plaintiffs will be given their proportionate costs ia both the Courts, 

ME. T . * ———— Appeal allowed in part. 
l IN THE HIGH COURT OF JUDICATURE'AT MADRAS. 

. Present:—Mr. Justice WapswortH AND Mr. Justice PATANJALI SASTRI. 


. The Province of Madras, represented by the Collector of East 


Godavari | .. Appellant* 
: v. s e $ - 
Sri Rajah Uppalapati Swryanarayaneswara Jogi Jagannadha Raju 

Garu and another , a 2 .. Respondents. 


` Alluvion and diluvion—Lanka in Godavari river-sRe-formation—Right of previous 
owner of land, when completed —Declarationeof right—Ownershif Of bed of river—Test of 
navigability. ; j l e 

—. Where the process of formation in the river Godavari consisted ordinarily in the rise 
of a sand-bank owing to the shifting of the river-bed by flopds, the planting of the sand- 
bank with reeds, the interception of silt by the reeds rown on the sand and the gradual 


formation of cultivable land which would be considerably above the water level at all sea-° 


sons except during high floods, A . ME 
Held, that until the soil had been, deposited so as to raise the bank above the ordinary 


level of the water there was no questien of any compléted title by lateral accretion to the 
land to which the sand-bank was attached. If however the sand-bank was a re-formation 


of land formerly owged and washed awgy the owner could be presumed to have ‘retained 


his title in the site of the land he formerly occupied, and, when it re-appeared, even though e 


the re-formation was incomplete, he wes entitled to a declaration of his right thereto, 
-]. (1913) 1 Ch.D. 183. "mu 2. (1918) 1 Cb. D. 465. Ni à 
"Appeals Nos. 58 and 441 of 1942, Sth April, 1944... 
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provided the re-formation was identifiable -with the original land and there was no abandon- 


D 
Ld ^ 


ment of his right therein. - a Pa 
.'' The Crown's ownership of the bed of a river will:be: presumed if the river is either 
tidal or navigable, In deciding the question of navigability of a river in a case of dispute 
as to a lanka in an estate, the ndvigability should be decided with reference to the condi- 
tions prevailing at the time of the grant. Where the river is shown to have been then 
navigable, the fact that the volume of water flowing in the stream was since diminished 
by artificial erection of dam works and that it was thereby rendered not navigable during 
certain portions of the year will be immaterial. nate $ . 

Appeals against the decreés of the Court of the Subordinate Judge of Coca- 
nada (Additional Judge), dated 23rd June, 1941, in O.S. Nos. 26 and 27 of 1939 
respectively. ; : l . "TAN | 

The Government Pleader (K. Kuttibrishna Menon) and A. Rama Rae for 
Appellant. ' 


The Advocate-General (Sir A. Krishnaswami Aiyar), V. Govindarajachari 


» 


andeK. V8néatarama Raju for Respondénts. 
.. The Court deliveged the following JA" e 
.  Jupements: Wadsworth, J.—These twb appeals arise out of suits brought by 
the proprietors of the Gopalpur estate to establish their right to two lankas situated 
in the bed of the Vasishta branch of the river Godavari. The major appeal A.S. 
No. 58 of 1942.relates to what is alleged to be a re-formation of or accretion to, 
the Balaramuni lanka adjacent to the zamindari village of Udumaudi. This lanka 
lies between the seventh fstrlong of the 24th mile and the fifth furlong of the 25th 
mile, accordigg to the mileage on the left bank of the river, and it is about thirty 
miles from the sea. "A.S.-No. 441. of 1942 relates to the Bellampudi lanka 
situated, between the 28th mile and the sixth furlong of the 28th mile that is to 
say, lower down the river. - The evidence is to a large extent common in both 
appeals and the general questions arising are also common. I will deal first with 
the rgajor appeal A.&. No. 58 of 1942 and thereafter consider the special features 
of the Ballampudicase.. |, ° ` l l 
The village of Udumudi belònging to the Gopalpur estate is situated on the 
left bank of the Vasishta Godavari more or less opposite to two Government vil- 
lages, the northernmost, being Nadupudi and the southernmost Pedamallam. - The 
river flows roughly north to south. The mileage along’ the banks of the river 
is reckoned from the Dowleswaram anicut which goes. right across the river Go- 


- 
--, we oR q^ * ot a" apr 


davari just before fhe Various branches of the delta divide. The land’ claimed - 


‘by the Gopalpur estate consists of -a roughly triangular island with its apex in the 
south-eastern corher.and its eastern side running more or- less parallel to and 


within a furlong of the eastern bank of the river; This island consists of a cen- 


tral portion which is now under cultivation and an outer fringe of sand planted 
with nanal ow rectis, the usual procedure i reclaiming a sand-bank from the 
river being to plant reeds to assist the deposit of fertile silt: — E 
' The island claimed by the plaintiffs lies roughly aorth of the site of the 
Balaramuni lanka as Jocated fn the earliest plan we have on record, namely, the 
survey of 1863. To the north of the site now in dispute there was in 1863-an- 
other lanRa.called Merka lanka. . In 1863 the northern portion of the Balaramuni 
lanka belonged admittedly to the Gopalpus estate except for a small strip on the 
* western side which was attached to the Government village of Nadupudi situated 
"on ‘the western Bank of the river. The whole of the southern portion of this 
Balaramuni lanka was,in 1863 attached to the Government village of Pedamallam 
which is also, situated on. the west bank of *theeriver. Similarly with the Merka 
lanka, the southern portion of the lanka was attached to the estate village of Udu- 
mudi But there was.a strip to the: west of this Which: appertajned to the Govern- 
. e ment village*on ‘the westerrr bank. We, do not know on what principle this divi- 
sion o& the lankas, which lie almost entirely *n the eastern half of the river, was 
made.» «The original grant of «the Gopalpur estate is not produced. - The survey 


of 1863: does: not indicate that any portion of the bed of*the-river, apart from 


e 
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these islands was attached to the Gopalpur estate. The~ position, therefore, in 
1863 was that both to the north and to the south of the area now claimed to be 
part of the Gopalpur estate there were islands owned' partly by the Government 
and partly by the estate, the portions belonging tothe estate being those portions 
adjacent to the area now claimed. It may. be mentioned that the extreme nor- 
thern portion of the area now claimed actually overlaps to 2 small extent the 


southern extremity of the Udumudi Merka lanka belonging to the ,Gopalpur estate 
as it existed in 1863. — * — : MEM 


We khow nothing about tHe -state of the river between 1863 and 1878. In 
18/8 however the Gopalpur estate was under the Court of Wards and a survey 
was made of the lankas belonging to that, estate. There was also a Rnd regis- 
ter prepared and with the help of the rough plans and the register the dimensions 
and shape of the lankas 4nd the position of the individual survey numbers therein 
can be fairly accurately fixed. Exs. A series are the plang prepared in,the Court 


. of Wards supvey. They are not drawn to scale; but tHe gneasuremtnts, includ- 


eng a limited number of diagonal measurements, are gives, so that it has been 


. possible to plot this survey to scale. *Ex. MMM is a plan drawn to scale of the 


* 


Balaramuni lanka as it existed in 1878. It is clear from this plan that the Bala- 
ramuni lanka had extended in a northerly and easterly direction so as to comprise 
nearly double the area which fell within the Udumudi village in 1863. — (There 
was also an extension of the Merka lanka in a southerly and easterly direction. 
The eféect of the accretions to these two lankas in relatton to the present suit claim 
is clearly illustrated by a combined plan which has been prepared by the Lankas 
Deputy Surveyor at the instance of the Court during the hearing of this appeal. 
This plan has been exhibited in appeal as Ex. XXXIX. It will be seen fyom this 
plan that whereas no part of the Balaramuni lanka in 1863 overlapped the site 
now claimed by the Gopalpur estate, 'a considerable portion of the accretions to 
this lanka overlaps the south-west of the site now claimed. e Similarly, the acere- 
tion to the Merka lanka at the time of the Court of, Wards survey of 1878 ex- 
tends very considerably the area of this lanka which coincides with the northern 
portion of the area claimed by the plaintiffs, Without taking actual measure- 
ments it would appear that between one-third and one-hal: of the. site. now in 
Suit coincides either with the Balaramuni lanka or with the Merka lanka as they 
existed in 1878. It seems to me that there can be no question regarding the title 
of the estate to the accretions surveyed in 1878 as part ef these two lankas falling 
within the estate. No doubt the survey may not strictly bind the Government, 
though it was presumably conducted by a Government Surveyer at the instance 
of the Estate Collector. But clearly the results of this survey were embodied 
without question in the land registers of the estate and it can be demonstrated 
that for many years the estate without objection from the Govegnment treated 
the accretions to the.twe lankas as its own property, Collecting revenue and. auc- 
tioning those portions of the lankas which were not given on patta. 


There is no plan of the riter between 1878 and 1895, byt the estate registers, 
Exs. DDD-14, UU, Z-1'and £ show thé stages by which the northern and eastern 
portions of the Balaramuni lanka were washed away in successive flbods. By 
the time of the survey of 1895 commenly known as the “Water Tax or Mamool 
Wet Survey" embodied in the plan Ex. TI, the actuaf extent of the’ Balaramuni ° 
lanka had fallen from approxjmately 119 acres, which was the extent in 1878, to” 
a little over 38 acres. By 1895 the strip on the west of thalanka belonging to the 
Government village gf Nadupudé had. disappeared into the.river., We are not 
of course concerned with the southern portion of the lanka which belonged to the 
Government villagg Pedamallam. The next plan is the River Chart Survey under- 
taken by the Government of India in 1903, the map‘of which is' EX. IV and thee . 
corresponding register Ex. KKK.. *This plan shows that the portion of th® Bala- 
ramuni lanka shown as cultivable land belonging: te the Udumudi village had been 
still further reduced by erosion in the.north-eastern. corner, but a .sand-bank had 

® 
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formed extending a considerable distance to the east and the west of the lanka. 


In all these early plans there is a channel of the river separating the Balaramuni 
lanka both from the Merka lanka to the north and from the main bank of the 


. river to the east and the widtlf of this channel which had decreased between 1865 


and 1878 showed a tendency to increase in the Jater period. By 1903 the culti- 
vable extent of the Balaramuni lanka in Udumudi village had fallen to 24.34 
acres.iD. PE .. à l f. 

After 1903'there is a gap ‘in the evidence until 1920. An attempt has been 
made on behalf of the estate to contend that Ex, XVI, a plan which shows a large 
island more or less over the site now claimed by the plaintiffs, belongs to the year 
1919. The evidence is not at all clear. The plan bears at its foot the engineers 
signature with a date in 1920, but at the top of the plan there is the draftsman's 
signature of July 1929. The plan was treated in the fower. Court as a plan of 
1929. A comparison ef the conformation of the lend with the plans of the years 


preceding arid succeedinf 1919 makes it véry unlikely that this was a plan of that — 


date. There is no oral evidence to show when or how this plan was prepared. 
The learned Government Pleader has suggested that this is one of a series of 


lanka survey plans which were usually prepared by inserting in a skeleton plan : 


drawn up at an earlier date by the Public Works Department details: roughly 
demarcated as a result of the Lanka Inspector’s visits from time to time. It 


, seems most probable that this is the-cocrect explanation of Ex. XVI and that the 


date of the Superintending*Engineer's signature is the date of the preparation of . 


the skeleton plan of the river, while the details regarding the formation of the 
lankas were inserted in 1929, the date of the draftsman’s signature. It is, how- 
ever, regrettable that this point was not made clear by evidence in the lower 
Court. We may take it for the purpose of this appeal that Ex, XVI is a plan 


prepared in 1929 and is therefore of little importance since the litigation started , 


in.1931. 7 e. 


Ex. V is the Lanka Inspector’s plan of 1920-21. It is common ground that 
at or.about this time the whole of the cultivable soil of the Balaramuni lanka had 
been washed away. Ex. W shows nothing but an irregular sand-bank in the 
southern portion of the site formerly occupied by the Balaramuni lanka.- Pro- 
ceeding northwards there is a channel with a small island, then roughly* in the 
middle of the site now claimed by the estate we find a large, roughly quadrilateral 
sand-bank extending east to west. This is separated from the remains of the 
Merka lanka and from the bank ôf the river by a channel which runs first to the 
east, then southwards, cutting off the various sand-banks from the main river. 
Some doubt is thrown on this plan in so far as it shows a flowing channel between 
the remains of the Balaramuni lanka and the sand-bank to the north of it. The 
karnam has deposéd that there is no water iñ this channel. It may well be that 
this was a shallow depression which would be dry during the low. water months 
and would contain water at other times of the year. The fact, however, remains 
that the whole of the Udumudi Balaramuni lanka had been washed away except 
for the existence-of a sand-bank, presufnably subimgerged when the river was 
high, and *there was nothing in the nature of cultivable land in the Central sand- 
bank, part of which corresponds to the area now claimed by the plaintiffs. 


The lanka now claimed byithe plaintiffs seems to have begun to form as 


“cultivable land somewhere about the year 1924. Ab any rate, Ex. XX, the survey 


of 1927, with the corresponding r@gister Ex, VIII, shows a large survey number 
1 with a sub-divigon 1|2 in which were patcleés of cultivation. This cultivation 
cannot be precisely located; but it would appear that the whole block overlaps part 
of what was originally the Merka lanka and part of what was eriginally the Bala- 


flowing te the sogth of this block of cultivation, If Ex. XVI has been correctly 
dated Mm’ the year 1929,-it wold show that the block of cultivation by this time 
was,in the centre-of the island, that it was surrounded by manal or’ reeds, and 


* *ramunj lankà; but it does not appear that there was at this time any channel , 
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that the whole formation: extended as far-as the boundary between- Pedamallam * 


and Udumudi, there being a channel separating it on the north from the Merka 
lanka andeon the east from the main river bank. Finally. we have the plan at- 
tached to’ the encroachment notices which led.to the suit: showing- an: occupation 
roughly triangular in shape extending in a northerly direction so as to overlap 
slightly the original area of the Merka lanka, but extending in a south-easterly 
direction to a point some distance to the north of the boundary between Udumudi 


"and Pedamallam and not‘ overlapping the original’ Balaramuni lanka as it:ayas in 
9 ‘ " " 


1863.  " 


It will be gathered from this summary of the documentary evidence that the 
area,uow claimed by the estate is a formation arising from the bed of the river 
at some time after 1920, assisted perhaps in its formation by. the existence of 


e" 


; sand-banks which may bt the remains of the pre-existing’ lankas; but certainly 
it was not a lateral accretion to,any existing land, which was definitely above the 
normal high water mark at the time. I will be gathered also that this area now 


Claimed by the plaintiffs lies partly over -the site which was an ‘accretion to the 


^ Balaramuni lanka in the year 1878, partly over a site which has always, so far as 


we know, been situated in the bed'of the river, and partly over the'site which in 
ae was attached to and treated as a cultivable portion of the Merka lanka in the 
north. ; A COE 


_ N ow the claim of the estate to this formatiori is based on various contentions. 
Firstly, it is contended that the whole of the plot now in dispute was demarcated 


'". as part of the Gopalpur estate with field numbers 548 and 587 to 597. This 


statement is not quite correct, for survey number 587 is shown in the’ Court of 
Wards survey as “Godavari river"; and it is difficült to see how “the aetion’ of 
the surveyor in giving to a portion of the river a number in the survey of the 


e village describing it as "river", could operate to grant the bed of the river to 


the estate which owned the village, in the &bsence of evidéhce that the orsginal 


. grant included any portion of the bed of the fiver. Similarly the plaintiffs con- 


tend that the whole of the disputed locality -was surveyed as. part of.the estate 
in 1895 and that it has been recognised as parte of the estate and can- 
not therefore be claimed by .Government. It is comtended that the dis- 
puted lanka has been in the continuous possession and enjoyment of the Gopalpur 
estate and that the estate is entitled to it either as an accretion to or a re-formation 
of land belonging to the estate. . The plaintiffs also assert that the Vasishta Goda- 
vari river is not a tidal and navigable river in the disputed locality and that the 
bed of the river up to the middle of the stream belongs to the plaintiffs as owners 


of the land on the left bank. "The plaintiffs therefore claim not merely the culti- . 


vated area, but also the sand shoals around it and ask for a declaration that the 
whole locality belongs to them and they also allege that even XM the Government 
was once entitled to the fand, it has lost it by adverse possession. "The declara- 
tion given by the lower Court is that the plaintiffs are the owners of Balaramuni 


. lanka of 93 acres 37 cents and also of about 100 acres of sand shoals surrounding 


it “as per plan attached to the decree". * There is no plan attached to-the decree 
amongst the records in Court and there are no materials upon which the location 
of the sand shoals decreed to. the plaigtiffs can be precisely fixed. 


The first question to be decided is whether th? bed of the rivér helongs: to the in 


Government. We are not able to accept the contention of the learned Govern- 
ment Pleader that this question is governed by res judiceta gs a result of the 
decision in S.A. No. #85 of 1942 «ase relating to a different pprtion of the same 
river. A great deal of time has been spent if the lower Court in considering the 


question whether the Vasishta Godavari at the disputed point is navigable tifrough- 
out the year. The. evidence Mp show that ih times of low water, naviga- * 


tion is carried on with extreme difficulty by utilising the tide and makingebunds 
and excavations in order to bring up boats capabfe of carrying cargoes? * Light 
boats of very shallow draught such as are used by fishermen seem to- ply through- 
‘ b. e. . 
. € s e 


* 
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- out the year. It seems to me, however, having regard to. the known facts regard- 


ing the river, that the question of navigability, if it arises at all, should not be 
considered with reference to conditions as they exist now but with reference to 
conditions as they existed at the time of the grant. If at the time of the grant 
the bed of the river cannot be deemed to have been conveyed to the Zamindar, any 
doubt regarding the navigability of the river in present condition would not ope- 
rate, so as to convey half the bed of the river to.the zamindar. In or about 1852 
a great irrigation work was constructed consisting of a flam or anicut right^across 
the river at Dowleswaram, some twenty-five ntiles above the disputed locality, 
and an elaborate series of canals and channels, whereby water was intercepted 
and distributed throughout the delta. It is not disputed that the river Godavari 
above this dam is navigable throughout the year. The dam however intercepts 
the whole of the low level water which flows towards the sea after the floods have 
disappeared.  The'flogd season is normally from the end of June to about the end 
of September. The exéreme lÓw water season i$ during the months of April to 
June. During the lafter period the only water which flows in the Godavari rives 
below the Dowleswaram anicut consists of*percoletion water, drainage water and 
such water as may*be ascribed to springs. Seeing that the river is navigable 


throughout the year above the Dowleswaram. anicut, it is reasonable to infer that, 


before the anicut was constructed the main branches of the river, of which the 
Vasishta is one, would also have been, navigable throughout the year. 

The question whether the river is tidal at the disputed locality seems to me 
also fairly clear though I do not agree with the learned Subordinate Judge who 
has held that the river is not tidal. Ex. XXVI is a statement of tidal readings 
taken by the Public Works Department at the fifth furlong of the 26th mile during 
the month of June, 1937. This shows very considerable differences of level at 
different states of the tide. Thus on 6th June there was a rise and fall of nearly 
four feet. On the 13th June, the rise was three feet. In the middle of the month 
the differences are very slight. ‘Gowards the end of the month we again find 


differences of two to three feet. Quite clearly the Vasishta Godavari is, subject. 


to the influence of tides at this point which is roughly one mile below the area 
under consideration in A.S. No. 58 of 1942 and about two miles above the area 
under consideration in' A.S. No. 441 of 1942. The Government expert D.W. 4 
definitely states that the effects of the tide are noticeable up to Gopalpur, Which is 
six miles above the suit locality. The plaintiff's expert, P.W. 25, admits that the 
river is tidal within twenty-five miles of the mouth and that if the bed has been 
scoured out the tide might come up about six miles further. The report of the 
Commissioner, Ex. GG, is to the effect that there is an ebb and flow of the tide at 


. the disputed locality though the action is not stifficient to enable boats laden with 


cargoes to pags fweely up and down the river in seasons of low water. On. this 
state of the evidence it seéms quite clear that the river aj the point now in dispute 
is tidal and that it must be deemed to have been continuously navigable at the time 
of the grant to the plaintiffs. It follows therefore that the bed. of the river 
belongs to the Crown.* . te 

Thisdeads to the further question, what constitütes the bed of a river? This 
is a question which is not always easy to,answer and two attempts to answer it 
have been frequently adopted’ by the decisions. In the case of Alabama v. 
Georgia’, tHe Supreme Court of the United States of America defined 
the bed of a river as "that, portion of its soil which is alternatively 
covered and left* bare, as there may be ay increase or diminution in the 
supply of water, and which is adequate to confain it at its average and mean stage 


during. the entire year without reference to the extraordinary freshes of the winter ` 


or spring, or the extreme drqughts of the summer or autumn”. This definition 
has been accepted by the English Courts as ore possible definition for the guidance 


.of the Courts, tlfat is to say, the criterion is whether the land in question is situated 


í ! 1. 16 Lawyers Edition 556 at 560. 
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within the area over which the river-will flow in. a-normat condition and whichwill: . 
sometimes be. covered and.sometimes left bare according tothe quantity-of watér- 
coming dewn the river.. Another criterion which is-perhaps more applicable to: 
e conditions in India is suggested in the decision:of Romer, J., in Hindson v. Ashby’. 
The learned Judge says "I think that the.question whether. any particular piece 
of land is or is not to be held part of the bed of a river at any particular spot; at 
any particular time, is one of, fact, often of considerable difficulty, to be deter- 
mined, not by any hard -8nd fast rule, but by regarding all the material circum- 
stances of *the case, including tHe: fluctuations to which the river has been and is 
subject, the nature of the land, and its growths and its user." The learned Judge 
quotes.a decisión of the Supreme ‘Court of the United States where emphasis is 
laid upon the appearance of the soil, its vegetation and so on. when deciding , 
whether a particular piece of land is part'of the bed of a river. This decision in 
Hindson v. Ashby? came up inzappeal [(1896) 2 Ch: 1] and the principles upon 
which the trial Court had proceeded, were -affirmed though, the decision was 
^ ,weversed on facts, ` AE EN B o n. M 
_ Now applying these two tests to the present case we have to.consider whether 
a mere sand-bank, visible when the water is low, submergefl wher the water is. 
. high, is to be regarded as part. of the bed-of a river or as an island capable of 
ownership by a person who is not the owner of the’bed of the river. It is of 
-course impossible to draw a hard-and fast [ine between that which is.a sand-bank 
` still fogming part of the river-bed and that which is ax accretion or re-formation 
belonging to the owner of the land to which the accretion is attached or of the. 
sou formerly existing at the point-of re-formation. The process of formation in 
the river Godavari consists ordinarily in the rise of a sand-bank owing to the 
shifting of the river-bed by floods, the-planting of, the sand-bank with reeds, (he 
interception of silt by the reeds grown on the sand and the gradual formation -of 
e cultivable land which will be considerably above the wateg level at all seasons - 
except during high flood. “It seems to me thateuntil this last stage is reached, that 
is to say, until the soil has been’ deposited so as to rai$e the bank above the ordi- 
nary level of the water, there can be no question of any completed: title by lateral 
accretion to the land to which the sand-bank is attached, If, howewer, the-sand- 
bank'is a re-formation of land formerly owned and washed away, the owner may o. 
be prestiimed to have retained his title in the site of the land he formerly occupied 
. d,.when it re-appears, even though the re-formation is4incompleté, he is entitled 
` tóa declaration of his right thereto, provided that the re-formation is identifiable 
with the original land and there has been no abandonment of his right therein. 
The leading cases cited before us on this subject. are- Lopez v. Muddun Mohan . 
lhakoor*, Hurasahai Singh v. Syed Lootf Al Khan?, Maharajah of -Dumraon-y. 
Secretary of State for India in Coungil* and Rami Hemanta vi v, The Secretary 
of State for India in Cagmcil and Sri Sundari Debi ¥. The Secrétary of State 
for India in Counci. ` T a a ee een : 
There has been somé discussion before us of the difficult.theoretical question - 
which arises when the bed of a river is increased: by the gradeial and imperceptible 
process of diluvion and subsequeritly land is fe-formed' on the site washed away. * 
Will the accession to the bed of a river by-this .process-of diluvión, which is-the 
inverse process to that of accretion, prevail over the right of the former owner fo , 
- retain ownership of the site which was his.at any; rate until the riyer washed away ., 
the upper soil? I do-not, however, .find-it necessary -to-propound-an answer to . 
this question for it seems to me that it does notfarise on the facts of. the present 
o case if propérly viewed. We know «hat portions of the site now in dispute were 
^ formerly occupied by the: Merka lanka in- the north andthe Balaramuni lanka in - 
the ‘south, both of which were at these-points recognised as appertaining fo the . 
Gopalpur estate. We know that the. Balaramuni- Minka was-extensively eroded 
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during the period from 1878 to 1903. There is, however, no material for holding 
that this erosion was a gradual and imperceptible process. In fact so far as the 
registers are available it would appear that extensive blocks of land were washed 
away in particular floods, that «he extent so washed away was duly recorded and 


remissions of revenue were granted in respect thereof. In these circumstances . 


it cannot in my opinion be said that the process of erosion was gradual and 
imperceptible so as to provide a basis for the argument that the title of the former 
owner to these sites so washed &way has been extinguisifed.. . i 


Now summing up the.position in the light of the evidence and of the law as 
Summarised above, it seems to me clear that at the time when the suit lanka was 
formed there was no existing land of the Gopalpur estate to which it cag be 
deemed to be a lateral accretion. Such sand-banks as remained appear to have 
been, so far as the evidence goes, mere elevations in the Bed of the river not capa- 


- ble of effective occupation, at any rate in the yeays 1920-21. We are not there- 


fore*concerrfed with apy* question of lateral accretions. I may, however, observe 
that the attempt of the learned Government Pleader to dispute the.title of the 
estate to the cultivable lands surveyed as pait of tite estate in 1878, on the ground 
that the process of gradual accretion is not established, must fail ; for it seems to 
me that the recognition of the estate's right to these lands as accretions must have 
been undoubted, in view of the treatment of these lands both at the time of the 
survey and subsequently. The right Qf the estate to the cultivable lands demar- 


. cated as part of the estateein 1878 being established, it seems to me to make no 


difference whether the estate's right depended on an original grant or an accretion. 


to that grant.. The estate was the full owner of the cultivable lands shown im the 
plans apd registers of 1878. "Those lands were to a. large extent washed away 
by a series of floods. There is nothing to show that the Government as.the owner 
of the bed of the river acquired title to the portions so washed away. To the ex- 
tent [herefore to which these lands belonging in 1878 to the estate can be shown 
to have re-formed as part gi the area now in dispute, clearly the title of the Go- 
palpur estate must prevail. To the extent to which the land now in dispute can- 
not be shown to be a re-fognation of either Balaramuni lanka or the Merka lanka 
it must, in my opinion, be deemed to be a new formation in the bed of a river 
belonging to the owner of the bed, namely, the Government. The plan which has 
been prepared at our instance Ex. XXXIX shows the extent to which the two 


- 


lankas as they existed ir» 1878 belonged to the plaintiffs’ village of. Udumudi arid 


overlap the area now claimed by. the plaintiffs. The title of the plaintiffs will be 
declared to the land and to the bed of the river included within the red lines marked 
on this plan and the plaintiffs will be entitled to a refund of so much of the penal 
assessment às has been levied with reference to land included within these red 
lines the amqunteto be. determined by the lower Court. The appeal and the suit 


having succeeded only in part I think it proper that both parties should bear their 
own costs throughout. 


I will turn now to thé evidence regarding the Ballampudi lanka which is the 
subject-matter of A.S. No. 441 of 1942. « The site claimed by the plaintiffs consists 


of 43°85 acres. The plaint definitely proceeds on the basis that this area is-a’ 


re-formation of a lanka formerly belonging to the estate and identifiable with land — 


that originally belonged therete. It is also contended that if there be any excess 
in area it wbuld still be part and parcel of this re-formed lanka or that-in any view 
of the caSe it would þe a lateral,accretion to’ the'reformed lanka which belonged 
to the proprietors of the Gopalpur estate. There is no contention that the disputed 
land is a laferal*accretion to the bank of tHe river belonging to the proprietors. 


An attempt has been made to argue the case*on the footing that the’ land now 


disputed was a lateral aceretiori to the strip of land bordering the bank which 


. Cleary belongs to the plaintiffs. On the facts I doubt very much whether this 


. would be established; but it would be most unfair to require the defendant to meet 


such a case which is not, in my opinion, suggested either in the plaint or in 


_ thé issues. 
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The Ballampudi lanka has a much shorter history, so far as documents go, 
‘than thé Balaramuni lanka. The survey of 1863 shows no formation of any kind 
in the areasin dispute and no accretions to the left bank of the river. The Court 


. of Wards Survey in 1878 is also negative. At the time of the Mamool Wét 


Survey in 1895 there was still no lanka and the relevant survey numbers on the 
river bank are- given as Nos. 88 to 90.. In .1903.the River Chart 
Survey Exhibit VI shows two marrow strips Nos. 93 and 92, adhering to the 
riparian numbers correspénding to those already mentioned. It is conceded that 
these two rfumbers, 93 and 92, bélong to the zamindar: , To the west of these two 
numbers there was an extensive area, No. 89, described: as “Sand” with descrip- 
tion “dubbu grass" in the accounts. The accounts also show that originally the 


' word "zamindar" was written against this number but was subsequently scored 
- off. No creek is shown between this No. 89 and the two riparian accretions 92 
and 93. There is no documentary evidence at all for the interval between 1903 


and 1920. In’ 1920 the Lanka Inspectog’s survey'shows a parrow stsip of culti- 


` wated land adhering to the eastern bank, similar in shape aryl location to the two 


numbers 93 and 92 found in Exhibit VI. To the west of this narrow strip there 


is a creek which is shown as containing water for about half 4ts length and below. . 


„that there is marked what is described as a low paya blocked up. A paya is a 
channel, but not necessarily one which would contain water in the dry season. To 


the west of this creek and dry channel there is marked a sand shoal, The 1927, 


plan Exhibit XXVII shows a similar cultivated strip along the bank such as is 
found in the earlier plan. To the west of that in its northern portion is a forma- 


tion pn which were growing nanal and grass, below which there is shown a channel. 


running east and then south along the edge of the cultivated strip cutting off 
another formation which is described as "anal or reed." The application for 


permission to cultivate thirteen acres situated in the neighbourhood of the third, - 


` *fourth, and fifth furlongs of the 28th mile is accompanied by g sketch Exhibit G-1. 


"This cultjvable-area would correspond to the, land separated in 1927 by a channel 


from the «anal growth in the river-bed proper.: This®sketch shows nanal in the. 


spàce between the cultivated strip and the river-bed. In 1930 the Government 
issued an encroachment notice to which a plan Exhibit? XXIII is attached. This 
plan shows an area of 37.35 acres in the occupation of*the zamindar, situated 
between the first furlong of the 28th mile and the sixth furlong of the 28th mile, 


separated by a silted up channel from the narrow strip adbering to the river bank. 


The documents prior to 1903 on which the lower Court seems to rely, Exhibits 
M, N, O, P and Q seeni to have no reference whatever to the grea now in dis- 
pute. They may well refer to the narrow strip adjoining the river banK'to which 
the title of the zamindar is admitted. X | . 

- The facts to be deduced from the plans are as follows:—Refore 1903 there 
was no formation at all ig the area under consideratio, In 1903 there was an 
exténsive sand-bank on which there was grass, adjacent to the strip which the 
estate had brought under*cultivation. There is no gvidence that this sand-bank 
ever became an effective accretion to the land of the estate or that it was ever 
cultivated. or brought under the occupation of the estate. We do not know any- 
thing about the later history of this area until after 1920 when a series of plans 
indicates. the formation first of a‘sand shoal, then pf land in process of reclama- 


tion and finally of a reclaimed area, separated. from the strip adjpining the river e 


bank by what was apparently a$ways either a channel or'silted up water-course. 
On these facts the only inference possible seem$ to be tha? the area claimed in 
this suit is a vertical formation, not identifiable as a re-formation ef any land, 
formerly belonging to the estate. «As I have already stated, it is not claimed as 


an accretion to the bank, but I am of* opinion ‘that on the facts pyovgd, even if 


such à plea could be taken, it would have to be found that this lind has not been 
shown to be an accretion to the riparian land owned by the estate The*tidality 


of the river at this point is even less in doubt than that of the river higher up Mealt ' 
with in the other appeal. Since- this land must be regarded as a vertical forma“ 
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tion arising -in the ‘bed of .the.river and since-the bed of the -river belongs io the 
Government, the plaintiffs cannot claim this land. This appeal; .A.S. No. 441 of 
1942, is allowed with. costs throughout arid' the suit is dismissed. `` e 
^ We fix the advocate's fes as Rs. 750 and Rs. 375 for juniot in A.S. No. 58 
and at Rs. 400 and Rs; 200 for the junior in A.S. No. 441. 


.. Patanjali Sastri, J—I agree. In-view, however, of the importance of some 
ofthe questions argued before us I desire to Add a few observations. As my 
learned brother. has narrated the relevant facts, and reviewed the material evi- 
dence in his judgment whieh. Ï have had the advantage of reading, it is unnecessary `- 
to go over the same ground here. MM a. EM "n 
« , Ihe "larger lanka which is the subject-matter of. A.S. No. 58.of 1942 is . 
claimed by.the respondents, mainly on'two grounds, namely, (1): as the Vasishta | 
IS neither tidal nor navigable-at the.locality 1n question, they, as riparian proprie- 
tors ownethe. bed of the river.ad medium filum-equae which includes the land in ` 
dispute and (2) evef if the river is held’ to. be tidal or. navigable and-the entire 
bed: is. in consequente vested in -the Govegnment,-the appellant herein; the neW ' 
formation is an acczetion to-or a.re-formation-in situ of certain-old-lankas admit- ' 


tedly. appertaining to the respondents” Village Udtmudi-which lies on: the eastern 
bank of.the river subtending the formation... The appellant contests both these* 
.grounds-and the question -is ‘whether. they are well-founded, m on 
¿| 23The:.Court below hag found that the river ‘is neither tidal nor navigable. at’ 
the. point. ° But our examination of the evidence shows- that. it is tidal, though 
itis -mot-navigable in its present state during the-dry season-(June to September) 
as; the construction in or. about 1852 of the anicut at Dowleshwaram 25 files 
higher"up diverts the waters of thé stream in those months into a net-work of 
artificial ‘canals -and-.cehannels for'irrigating the delta area. .It is admitted on 
behalf of the respondents that, in spite of the construction, the seepage and dráin-g ' 
age "water- flowing down the river below the dam is of sufficient.volume and ' 
depth to render it navigable even during the simmer for about twenty-five miles 

- from the mouth, of the river. The lanka now claimed is situated six miles higher 
up...It.is npt disputed that above the anicut the stream is navigable throughout 
the'year.. In these circumstances, it is argued for the’ appellant that, on the 
question of ownership of the bed of the river, tidality and not navigabikty.is the 
determining" factor, -ánd, that, even if navigability in the sense, of being navigable 
throughout the year (see Secretary of State for India v. Venkatanarasimha ` 

| Naidw and Sulbarayudw v. Secretary of State-for India?) were held to be the 
basis of the Crown’s title; it must have reference to the natural state of the stream, 
and the cross-bunding cannot affect the character of the river as a-navigable 
stream or the tide. of the Crown. : The respondents; on the other hand; cóntend 
fhat in this tountry the ownership of the Urown in the bed of a river is deter- 
mind by its navigability throughout the year, and that tfie ebb and flow of the tide 
at the point is immaterial. In my. opinion, neither of these. contentions in its 


extreme form making tidality or navigability the fo/e-test is: correct. : - 
-  The:true position would seenf to be that the Crown’s ownership of the bed 
will be presumed if the river is either tidal or navigable. It is well established 
in English Common Law that the bed 6f tidal waters vests prima facie in thè 
Crown. . The rgason of the rale i$ thus explained by Farnham on Waters and 
Water Rights, Vol. 1, page 179:— - - "7 = 8$ © 255 cM 
'- ""The one unique fe&ture of the Sa is the tide. When, therefore, ‘it was established that 
the King had title, to the sea, it was an easy step the conclusiqn that the sea went as far 
as the tide did, so that the King's title extended up the rivers as'far as. the tide, flowed” ; 
and fie cites the Banne case? as saying that the reason why the King has an in- . 
teregt in süch'navigable river as high as the sea ebbs and reflows is because such 
rives spartakes of the nature’ of thé sea.. Indeed, the title of the 
"WF . z " ne et KT RN ENG SR = ~ = = — 
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Crown to the bed has been held in England riot to extend further than the tide 
though the river may, in- fact, be navigable even above that point. ‘In Hindson v. 
Ashby' Lindley, L.J., said: R ox ws "NS. E 

+ — -"Tlhere'is no question here of any right upon the- part of the Crown to-the bed of the 
river, for at Wraysbury the river, though navigable, is not and never was tidal. Hale, de 


Jure Maris, Ch. iv."- 


Thus under tlie English Commop Law the ownership of the Crown in the bed of 
a river ends and that of she riparian owners begins at the point where the stream 
ceases to be tidal, ‘alike in-nawgable and non-navigable.rivers. This limitation 
On the Crown's ownership of the bed has not always been accepted by the Courts 
in America where it is held in some cases that the bed of a navigable stream vests 
-. prima facie in the Crown even where it is non-tidal,"such extension of the Crown's 
. ownership being founded upon the necessity-of preserving to, the public the ‘tise 
" of navigable waters from private interruption and-encroaghment. -This view is 
. vigorously criticised by Farnh’&m who, stresses the distinction betweeh. a public 
B. gight and a public use, and points out that the public easetyerit of navigation can 
well co-exist with the riparian,ownewship of the bed .(Volüme I, pages 247 and 
` 248). The doctrine of the Crown’s ownership of the bed ef. navigable but non- . 
tidal rivers has, however, been recognised and.given effect to by this Court in-a 
* recent decision in Maharaja of Pithapuram v. Secretary of State for India? where 
the earlier cases have been reviewed. .However that may be, there seems to be 
nothing in the doctrine that the ownership of tidal waters is prima facie in the 
Crown which precludes its application to this country, and no authority holding it 
1o be inapplicable to the conditions here hás been brought to our notice. Reference 
waf made to the observations at p. 543 in'the recent decision already referred to 
as supporting the view that navigability alone is the test of the Crown’s owner- 
ship of the bed and tidality is immaterial. After referring to the Privy Council 
' e décision in- Tarakdas Acharjee Chowdhury.v. The Secretary of -State'for India 
in Council, the learned Chief Justice who (delivered judgment of the Court, 
observed :—. d pe coxe c "na “ z 
_ - “Neither in this case nor in Haradas v. The Secretary of State for India in Councilt 
_ Was any suggestion made that the tide is a factor in-deciding the ownership gf the bed of a 
public navigable river in India" — — ^ j E M 
I do nof read this passage as laying down that tidality can be no test at all in dé- 
ciding the ownership of the beds of rivers in India. All that was apparently meant 
was that the tide was not an essential factor in determining title to the bed of a pub- 
lic navigable river in this country. The learned Judges did not have to consider 
-° the question of the ownership of the soil in.the converse case ot a tidal but non- 
navigable stream. I am of opinion that the title to the bed of the Vasishta at the 
- locality in question where the tide ebbs and flows must be taken prima facie to 
belong to the Crown even though the-river in its pregent statt isenot navigable 
there throughout the years ` EE i 


The other branch oí the appellant's contention also seems to me to be well- 
founded. Assuming navigability to be the'sole ba8is of the Crown’s ownership 
of the bed a$ suggested for the respondefits, oan it be said that the Vasishta is not 
navigable merely because the anicut intercepts almost the entire waters of the 
streain so as to render navigation difficult without artificial aids for some distance 
below during the summer months. The navigability of a river, I appyehend, must , 
be judged with reference to its natural state, and if it was navigable „before the $ 
construction of the dam and the title to the bed was in the Crown, it is difficult 
to see-how such title could be divegted merely because the cross-bugding has rè- 
duced the volume of water flowing down-the stream below the construction, any . 
more than the title of a riparian owner could be divested by the river bein’ made 
navigable by deepening the bed by. artificial means. * The Crowil's fitle ‘must-be* + 
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taken to continue unless the respondents are able to show that such title was lost 
by grant or adverse possessiori of the bed, and there is no room for applying the 
principle of riparian ownership extending up to the middle thread of the stream. 
No question of adverse possession was raised before us, and indeed no continuous 
possession of any portion of the bed could have been possible in such a fluctuating 
river which from time to time shifts its course encroaching, submerging and ré- 


ceding owing to the action of the mighty floods which flow down the stream. As- 


for grant by the Crown, at the time of the permanent*settlement of the respon- 
dents' estate in or about 1803, the river must tindoubtedly have beer navigable 
throughout the year at the locality in question, and there is no presumption that 
a grant of lands on the banks of.a tidal or public navigable river passed title to 
the bed ad medium filum. The respondents have not produced their sannad 
which must be in their possession, and there is no satisfactory evidence to show 
that the river-bed whese the suit lanka has sprung up was included in the respon- 
dent$' estate E" mS e ; s 

. Turning next to the other ground on which the respondents’ claim wa? 
sought to be sustained before us, viz, aceretior® and re-formation in situ, the 
principle of accretion has thus been explained by their Lordships of the Judicial 
Committee in Lopez v. Muddun Mohun Thakoor!: 

"Where there is an acquisition of land from the sea or a river by gradual, slow, and 
imperceptible means, there, from the supposed necessity of the: case, and the difficulty of 
having to determine, year by wear, to whom an inch, or a foot, or a yard belongs,ethe ac- 
cretion by alluvion is held to belong to the owner of the adjoining land." 

In Secretary of State v. Raja of Vizianagaram?, their Lordships observe that 
in dealing with the great rivers in India, it is necessary to bear in mind the com- 
parative rapidity with which formations and additions take place and that the 
words “slow and imperceptible” used in the earlier decisions are only qualifica- 
tions of the word ‘gradual and musf be understood and applied with reference 


` to thè conditions of the country where the question arises. In the present case 


there is no clear evidence t& show that the new blocks of land shown in the survey 
maps Exs, A series of 1878 to the north of the Balaramuni lanka and to the south 
of the Merka lanka adjoinihg the portions which admittedly belonged to the res- 
pondents, were formed*by a process which can be said to be "gradual" even in the 
qualified sense explained by their Lordships. These blocks of land are rot to be 
found in the survey map, of 1863, and as we have no reliable evidence: regarding 
the ‘state of these old lankas between 1863 and 1878 when the new blocks appear 
to have come intg existence, it is not possible to say that their formation was so 
gradual as to entitle the respondents to claim them as accretions to their old 
Balaramuni and Merka lankas. The maps Exs. A series, the land Register Ex.. B 
and the plan Ex. MMM relating: to the survey of 1878, however, indicate that 
tHese blocks @djoining the old lankas on the north and oon the south respectively 
were treated as integral parts of these lankas and were surveyed and demarcated 
as appertaining to the Udumudi village. As the survey*operations of 1878 were 
admittedly conducted by the officers of the Governthent at the instance of the Court 


: of Wards who were then in management"of the Gopalpur Estate during the mino- 
rity of thé proprietor, it is not unreasonable to infer that the new formations shown 


in the survey maps of 1878 were treated by all concerned as increments to the res- 
pondents' Jagkas and as such belonging to them. During the subsequent period, 
however (4.e., irm 1878 to 1895) we find that nat only the new blocks referred 
to above but even considerable portions of the old lankas were washed away by the 
river, as the.cultiyation and other accounts of the estate shew a steady dwindling 
of their areas. Here, again, it is not possible tp say whether the irruption. by the 
river Was so gradual that the respondents eould be said to have lost their title to 
the portions’ washed away 'on* the principle of diluvion. Then followed a perioc 
during which the river began to throw up new formations again which, after vari- 


1. (1870) 13 M.I.A. 467. i 67: LL.R. 45 Mad. 207 (P.C.). 
2* (1921) 42 M.L.J. 589: L.R. 49 LA. 
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ous intermediate changes in. shape and extent, assumed by 1930 the form of the 
island now in dispute. "This block is separated from the Balaraniuni lanka on 
the southeand from the Merka lanka on the north by payas or water-courses, and- 
e it does not adjoin the Udumudi village on the bank ^ It is thus cleat that it cannót 
be regarded as a lateral accretion to any- land belonging to the respondents, but 
must be regarded as an independent vertical formation in the bed of the stream. 
Title to it must therefore be in the Crown unless the respondents are able to esta- 
_blish by clear proof, of id&ntity that any part of it is a re-formation in situ of their 
. old lanka lands washed away by the river. i. MP TP 
_ The principle that land washed away but subsequently re-formed on its 
original site belongs to the original proprietor is well established (see Maharaja of 
Dumraon v. Secretary of State for India in Council). Whether this principle is 
* applicable only where thé land is lost to the original owner by a sudden irruption 
of the river in which case the title of the original (ner contmues unless abandoned, 
or whether it applies also to cases where the original oviners’ title i$ lost by the 
gradual slow and imperceptible process of diluvion, we nee not pause to enquire, 
as it does not appear on the efidence in this case that the encroachment was by 
such slow and imperceptible degrees as to destroy the respondents’ title to the land 
. submerged. The learned Government Pleader, however, argued that while the 
principle of re-formation in situ might be applicable to the extent to which the res- 
pondents’ portion of the old Balaramuni lanka or the Merka lanka as shown in 
the surwey map of 1863 could bertraced into the island rfow in dispute and identified 
with any part of it, the principle could not be invoked in respect of the increments 
to these lankas shown in the plan of 1878. It is difficult to appreciate this dis- 
tinction. When once these accretions are held to belong to the respondents, as T 
think they should be for the reasons already indicated, no logical differentiation can 
be made between the respondents’ title to the original lankas and their title to the 
* subsequent accretions thereto. Their title toeboth mást, in quality and scope, stand 
on the same footing, and there would seem tø be no geason why the respondents 
should be denied the benefit of the re-formation of the accreted land any more than 
the re-formation of the original nucleus. The learnel Government Pleader has 
also urged that the principle is not applicable unless the new formatién has clearly 
ceased to be part of the fiver-bed and has emerged out of the surface of the stream 
in a cultivable or usable state. It may be mentioned here that while the central por- 
tion of the island in dispute, is fit' for cultivation and is actually cultivated, being 
covered by ‘alluvial deposits, there is a wide fringe of sandy waste all around. It 
was said that these sand shoals are ‘still part of the.river-bed and that the respond- 
ents could not claim title to any portion thereof, even if such portion could be identi- 
fied with the site of the old lankas washed away. Reference was made «o the 
definition of river-bed in Hindson v. Ashby, where, dealing withea claim to a strip 
of land alleged to be an accretion to-the land of a riparian owner, Romer, J., ob- | 
.served that the question whether any part of river-bed had lost its character as such 
and has accreted-to dry riparian land was one of fact to be determined riot by any 
hard and fast rule, but by regarding all the material circumstances of the case in- 
, cluding the fluctuations of thé river, the nature of the land, and its growths and 
. user, an observation which was approved by the Court of Appeal in Hindson v. - 
Ashby’. In this view, it was said, the surrounding, sand shoals could not, by their e 
very character and appearance, be said to havé ceased to be part ef tht bed of the - 
river in the ownership of the Crown. > This may well be a material corfsideration 
if these portions were claimed as accretions; for accretion impKes that a portion 
of the river-bed becom&s the property of the adjoining owner by a-précess of gra- 
dual and imperceptible recession of*the stream, and it is but common jüstice ig such 
a case that the land cfaimed to have thus accreted shoyld.be shown tohave definitely , 
ceased to be part of the bed before the title of the owner of the bed could be said 


^to have been lost. But the doctrine of re-formation in situ rests 6n the principle , 
‘1. (1927) 52 M.L.J. 655: L.R. 54 I,A. ~ 2. (180660)y1Ch. 78.7". ^ 7 70s : 
156: LLR. 6 Pat, 481 (P.C.). 3. (1896) 2 Ch. 1..— eit 
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‘that the title of the original owner to the ‘land: washed away or submerged is not 


absolutely extinguished unless he has abandoned it but continues to remain in stich 
owner, provided such land can‘be identified. by. boundaries, landmarks oreotherwise, 


flow. of water thereon may give rise... When the' water has receded and. the land 
re-appears again the original. owner is-held entitléd to-take the property if it can be 
‘Clearly identified. -This.being the reason of the, rule, it is: difficult to sée why it 
should be-regarded as necessary that the land encroached upon by the river should 
be shown to have ceased to be-part of the river-bed before it can be-clammed by the’ 
original owner ‘as his property. There is no question of recovering, in such cases, 
what did mot originally belong to the owner. . I am, therefore, of opinion “that the 
respondents are entitled to claim such portion or portions of the island in dispute 
as can be proved to have formed on the ascertained. site of their old lankas or of, 
the accretions thereto shown in the survey plans of 1878; __ - 

«The 'respondents' claim to. the other. Legi of tand called. the Belmpudk (anita 
is the subject of the fonnected appeal. - The respondents’ ownership’ of-the bed tp. 


- the middle of the stream has already -been megatiyed.- The only other ground .of 
claim disclosed.in respondents’ pleading is an alleged. re-formation on the site of an 


old lanka which-originally belonged-to them: There-are no satisfactory materials 
to establish. the identity of the.new formation with the. site.of any old submerged " 


- lanka which once belonged to respondents. . An-attempt . was, however, . made be- 


fore us-to show that the Jand in.disBute.was an accretion -to.their riparian land. 
But. no, such case was put forward 1 in the plaint, the. reference to lateral accretion 
in paragraph 6 being obviously to “any excess in area" in. the new. formation. In 
cases of this kind.it is essential that parties should be strictly confined.to the*case 
which fhey make in their pleadings, for claims. based on-accretion,.on re-formation 


. „in situ,-or on riparian proprietorship up to the middle of the stream, involve differ-. 


ent considerations. and require different media of proof. In Sree Eckowrie Sing, ` 


v. Heeralall Seal, their Lordships of thé Privy Council observed:—. 


. "The plaintiffs must suc@eed or fail. on their title to the land as. alluvial. It is not 


` competent for them now, the cause having been decided on this title to raise at the hearing 


rae, * gt 


ks 


of their appeal a different casg, vis., one simply of original ownership of the site of the lands 
re-formed. Mad-that been t re case alleged, some defence might have been made, found- 
ed on. the nature of a Boundary river, the ownership- of- its soil, the character, ‘sudden or 


gradual of the original loss of land, and the effect of change from such causes im the land 


“itself on the ownership in the soil." 

- In the present case? the respondents based their claim to the land as a re-for- 
mation of” the’ site originally owned by them, It is not therefore competent for 
"them now to rafse a different case, namely, that the new formation is an alluvial 


accretion to their riparian land. Nor have they substantiated this new ground 


of claim: 
^, . I concus in n*hé order made by my learned. brother. . 
a A; S. No»58 of 1942 allowed in ‘part. 
2 l E T pone A S. No. 441 of 1942 allowed. 
B.V.V. ` @ eae oe ý æ : - "E x 
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Chapter XXXXIX-of- the. Code of Criminal. Procedure together with section 426 is; and 
was intended to contain, a complete and exhaustive statement of the powers. of.a High Court 
in India to grant bail and excludes the existence of any additional inherent power in a High 
Court relating to the subject of bail. The scheme of Chapter XXXIX is’ that sections 496 
e ‘and 497 provide for the granting of bail to accused personse before trial, and the other’ sections 
of the- chapter deal. with matters ancillary: or subsidiary to that provision. , The only provi-. 
. Sion in the Code which refers to theegrant of bail to a.convicted person is to. be found in 
section 426 and a consideration of that. section, reinforces the view that section 498 has no. 
reference to convicted persons. Henee, it is clear'that the Code confers no power on a High 
Court to grant bail in the’ case of d convicted person and' thé fact that hé has obtained leave 
" from His Majesty in Council to- appeal from his. conviction or sentence makes no «difference 
in this regard. Neither is there any such power inherent if.the High Court. 
. Their Lordships’ judgment. was delivered by 
“orp RUSSELL Or Kirtowen.--This appeal raises an „important question, 
. Viz., whether a High Court in India has power to grant bail to a person who has 
` been convicted and sentenced to imprisonment, and to whom His Majesty in 
Council has given special leave «o appeal against his conviction or sentence. , 
e The questions which arise for consideration in such &-casé are of such a 
nature that they can only, thei, Lordships think, be. properfy dealt with -by some 
authority in India possessing either knowledgé of the relevant facts; or the mearis 
-of acquiring that knowledge; but whether a High Court in India has power to 
-grant bail in the circumstances indicated is a matter upon, which divers yiews 
have been expressed in the Courts in India, and which comes before the Board 
for the first time, in the following circumstafices:— — ,- | 


The’ Appellants were convicted under section 120-B read with -section 420 

."of the Indian Penal Code, and sentenced to terms of rigorous imprisonment. On 

* - appeal, the- High Court of Lahore upheld. the convictions but altered the sen- 
tences.: Th. -Appellants, having obtained special leave. irom His Majesty in 
Council to appeal fronr the judgments of the High Court, applied to the High 

e Court of Lahore to be released on bail Their application was dismissed. ` From 
that dismissal they.now-appeal by special leave to His Majesty in Coüncil. " The 
application was dismissed upon- the ground that the Judicial. Committee had 
‘given no. direction that an application for bail should be made to the High Court. 

Tt will be convenient at the outset.to review briefly the decisions in India. - 

In the year 1900 tle High Court of Madras held (in'a case in which special 
leave to appeal had been granted) that it had power to make an order for release 
on bail pending the decision- of the appeal (see Queen-#impress v. Subrahmania 

~ "Ayyar*). On the petition: for special leave, an application for bail had-also been 

' made, when the Judicial Committee stated that. any such application must, be 
dealt -with by the:High Court. - The case was argued before the High Court on 
the footing that the High Cotirt could act under section -498 of the Code of - 
Criminal Procedure (herein referred to as the-Code). Thee judgment simply 
states,— ) eU po l l 


“In our opinion this Court has jurisdiction to m in thi : 
secos] gin opinion this, Cour has juridiction to male an order in this case releasing the 
. In the year 1908 in the case. of Digan Chand v. Kind-Emperor*, the Chief 
Court which had previously*dismissed an.appeal from their convictions by the - 
accused persons, dismissed an application by them to be released on bail pending 
the hearing of a petition by them to His Majesty in Geuncil for special leave to e 
appeal. The application seems to have. been based on sec. 498.0f. the Code; but * 
it was held that section 498 * ...- * "D. 2 
“does not refer to a case where thg Court is functus officio, buf refers- to cases where the 
Court has still some power left as regamls the sentence.of the accused,"» ` * 
-and that the Court had no power to release the accused on bail. i 


. -In February, f923, the case of “Tulsi Telni y. Emperor, eame before the , 
High: Court of Calcutta. A convieted person applied under section 498 ef the 
. E 9 . 


1. (1900) I.L.R. 24 Mad. 161. .—- No:15, p.*50. > ‘o . 
2. (1908) Pun. Record Cr]. Judgments 3. (1923) L.L:R, 50 Cal, 585,.-- > | 
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Code for a stay of execution of the sentence pending the hearing of a proposed 
application to His Majesty in Council for special leave to appeal. It was decided 
that the High Court had no jurisdiction under sec. 498. The Chief Justice 
indicated that the High Court inight have had jurisdiction by reason of clause 41 . 
of the Court's Letters Patent if the case had come within that clause, which it 
did not. Richardson, J., distinguished the Madras case on the ground that in : 
that case special leave to appeal had.already been obtained. He was of opinion 
that the Court had no jurisdiction under section 498€ to grant bail pending an 
application for special leave to appeal. The Cburt was functus offifio, and had 
no seisin of the case. Nor had the Court any inherent jurisdiction. He pointed 
out- however that it was open to the Local Government to suspend the sentence 
under section 401 of the Code. i 


On the 2nd April,- 1923, the Code of. Criminal *Procedure (Amendment) * 
Act, 1928, came into “force by which there was added to. the Code, section 261-A. 
. . 


which runs thtis:— e ° , 
"561-A. Nothing in this Code shall be deemed to dimit or affect the inherent power of 


the High Court, to make such orders as may be necessary to give effecteto any order under 
this Code, or to prevent abuse of the process of any Court or otherwise to secure the ends 
2 y * 


of justice." d 

In 1926, in the case of Emperor v. Ram Sarup; the High Court of 
Allahabad held that, » | 

"a High Court has certainly inherent jurisdiction to stay execution of its o%n order 
when the ends of justice require it." i , 

It refused to grant bail at that stage because special leave to appeab had 
not yeb been obtained; a petition had been lodged but had not been heard by the 
Judicial Committee. The applicant hawever was told to apply again, when leave . 
to appeal had been granted. : 

‘In 1936, anoth@r case came before the High Court of Calctitta, viz., Babu " 
Lal Chokhani v. Emperor’ in. which it was held that after disposal of a criminal 
appeal the High Court is functus officio and has no seisin of the case, and cannot 
grant bail to a convicted person before leave to appeal has been granted by His 
Majesty in Council «The decisions in Queen-Empress v. Subrahmania Aypar? 
and Emperor v. Ram Sarup*, were distingüished on the ground that tbey were 
decisions given on the footing that leave to appeal had been or would be obtained. 
The application for baif had been refused by the High Court of Calcutta, who 
gave their reasons at a later date. Cunliffe, J., in his judgment mentions the 
fact that in the tnterval a suspension order had been made by the Local Govern- 
ment under section 401. Henderson, J., (differing from the view expressed in 
the Allahabad case) was of the opinion that section 561-A had no reference to 
bail, which was d! matter specifically providetl for by the Code itself. Tt appears 
(from the judgment of Blacker, J., in a later case) that, special leave to appeal 
having been subsequently obtained, a Single Bench Judge did in fact grant bail 
to Babu Lal Chokhani. °° l e P 

. In the same year the matter came ufhder the cqnsideration of the High Court 
of Nagplir in the case of Bashiruddin v. King-Emperor*. The High Court, on 
an appeal from an acqyjttal, had. convieted a person charged with an offence 
under sectiqn 420 of the Indian Penal Code. He applied for bail pending an 
application to His Majesty in Council for leave to appeal. It was held that 
after signing judgment convictingethe accused the High Court was functus officio, 
and had thereafter no power to release him grf bail unless special leave to appeal 
was granted. The application was therefore refused "for the present", because 
no difections had been, received from their Lordships of the Privy Council. 
Bose, J, who. delivered the judgment of.the Court, repudiated the idea of the 
HigheCeurt possessing any inherent jurisdiction to grant bail. The question of 

4.3 + 
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bail had been ẹxpressly dealt with by the Code, “and although the matter of bail 
pending an appeal to the Judicial Committee is not there, its provisions on the 
subject mtfst be regarded as exhaustive.” i 

Finally in 1937, an application for bail was made to the High Court of 


. Lahore by a convicted person who had obtained special leave to appeal from 


His Majesty in Council; but no direction had been given as to applying for bail 
to the High Court. It was decifled that once the High Court had passed orders 
in a criminal appeal, it was fungus officio and had no-seisin of the case, but that 


the seisin might be revived when the Judicial Committee gave leave to appeal and . 


directed the High. Court. Blacker, J., in delivering judgment said that he had 
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no pewer to grant bail because in granting leave to appeal the Judicial Committee - 


had given no direction to apply to the High Court for bail. He dismissed the 
application but stated— ° 


“it can in my opinion be revivedsif the Petitioner obtains and produces any direction from 
their Lordships of the Privy Council in the natter which would awthorize'this Court to go 


' i@to the question of bail.” e 


In the present case, the Apbellanfs application to be released on bail pending 
the decision of their appeal to His Majesty in Council was dismissed by the High 
Court of Lahore (following the last-mentioned case) on the ground that their 
DP. had given no “direction to the High Court to entertain an ‘application 
for bai m ` . 

Frem this review of the authorities in India it woftild appear that the various 
views which have prevailed may be summarised thus: (1) if leave to appeal 


* has been obtained from His Majesty in Council and the Judicial Committee has 


said that an application for bail must be dealt with by the High Court, the High 
Court will have power under section 498' of the Code to release a convicted 
person on bail pending the hearing of the appeal; (2) the High Court has an 


* inherent power to do so if special leave toeappeal has beers obtained from, His 


Majesty in Council; (3) the High Court possesses no,inherent power as regards. 


bail; (4) after disposal of a criminal appeal by the High Court it is functus 
officio, has no longer any seisin of the case, and canngt grant bail to a convicted 
person unless special leave to appeal has been obtained from His Majesty in 
Council, (5) in addition there must also be a direction received from “their 
Lordships of the Privy Council"; (6) the High Court's seisin of a criminal case, 
and its power to grant bail under section 498 of the Cede, is revived when the 


.Judicial Committee gives leave to appeal and directs the High Court. 


Their Lordships afe unable to recognise any proceeding or conduct on their 
part in the past which can be properly described as a “direction to a High Court 
to entertain an application for bail". When any suggestion of bail has been 
mooted on behalf of a successful Pefitioner for special Jeave to Appeal against his 
conviction, their Lordshij’s have always refused to consider the matter, and have 


no doubt at times said that the question of bail could only be properly: and satis- 


factorily dealt with in India. But they have never given any formal direction to 
a High Court on the matter, nor has ary reference to bail been made in Orders 
in Cottncil granting leave to appeal. f ° 


Moreover their, Lordships find its impossible to appreciate how suggestion ` 


or direction by them in regard to an application fòr bail to the HigheCourt, made 
or given when they decide to advise His Majesty that special leave to appeal from 
a sentence or conviction should be granted, can % any way etesmine or affect the 
question ünder consideration on ts appeal. -The High Court either«does possess 
power to grant bail in the given circumstances or it does not. If it possesses the 
power it possesses i$ independently of any suggestion or direction, mgde or given 
by their. Lordships. If it does not possess it, no suggestion or direction made or 
given by their Lordships could confer such a power. So far as any decidon in 


India is based upon the fact that such à suggestior! was made or direction “given, ' 
. or that no such suggestion was made or direction given, it cannot be sypposted 
E ¢ 


on that ground alone. : 
E e * E e 
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| There remains for consideration the question whether the alleged existence. 
of a power in a High Court to grant bail in.the stated’circumstances can be esta- 
blished .on other grounds. If it exists, it must be either because it wag conferred 
on the: High Courts by the Code, or because.it is one of those inherent powers 


which are referred to. in section 561-A of the Code. 


,. 90 far as the provisions of the Code.are concerned, their Lordships can dis- 
‘cover nothing therein, to justify the view that any-such power is thereby conferred: 
on a High Court. The question of ‘bail is dealt with in Part IX of the Code 
("Supplementary Provisions") under Chapter XXXIX which is entitled “Of 
Bail”. The only granting of bail which is referred to in that chapter (which 
consists of sections 496 to 502 inclusive) is the granting of bail to accused persons. 
There -is no reference therein to. the granting of bail to persons who have*been 
tried and convicted. It is true that in the Indian’ decisions, section 498 seems to ; 
have been treated as though it included cases in which persons already convicted 
were contezned; but any such'view seergs to thfir Lordships to be a misappre- 
hension based.upon, a mistaken reading of a few words which’ occur in thet 
section. The section runs thus :— :@ ° ' 

- “498. -The amount of every bond execüted under-this Chapter shall be fixed with due. 
regard to the circumstances of the case and shall not be excessive; and the High Court or 
Court of Session may, in any Case, whether there can be an appeal on conviction or not, ¢ 

" direct that ‘any person be admitted to bail, or that the bail required by ‘a police-officer ór 
Magistrate be reduced.” , ge A 
Two things must be *observed in relation to this section. ‘The only bonds 
“executed under this chapter" are executed by persons who are accused’ (not: con- 
victed) persons; and the words: “whether there be an appeal on conviction or not”. 
merely qualify or relate to the words "in any case,” and only mean that all accused 
persons are within the’ section whether their case is appealable on conviction . 
or not. In truth the scheme of Chapter XXXIX is that sections 496 and 497 ; 
provjde for the granting of bail toeaccused persons before trial, and the other e 
sections of the Chapter deal with matters ancillary or subsidiary to that provision. 
The only provision in the Code which refers to the grant of bail to a convicted 
' person 1s to be found in section 426. Section 426 forms part of Chapter XXXI of 
the Code which is entitled “Of Appeals” and is included in:Part VII of the Code 
(“Of Appeal, Reference and’ Revision"). The section is in these terms:—.  : 

. "426. (1) Pending any appeal by a convicted person, the Appellate Court* may, for 
reasons to be recorded by jt in writing, order that the execution of the sentence or order 
appealed against be suspended and, also, if he.is-in confinement, that he be released on bail 
or on his own bond: ) : 

. (2) The power conferred by this section on an Appellate Court may be exercised also 
: by. the High Court in the case of any appeal’ by a convicted person to a Court subordinate 
ereto. - . i . : 


.., (3) When the appellant is ultimately sentenced to imprisonment, penal servitude’ or 
tfansportation, the time during which he is so released shall be excluded in computing the 


+ 


term for which he is so sentenced.” 

A consideration of section 426 reinforces the view that section 498 has no 
reference to convicted persons; for i&ithey were eovered by section 498, it would 
confer upon the Court of Session.a power to giant bail to a convicted person 
appealing to the High Court, a power which under section 426 is confined to the 
High Court! Their Lordships feel no doubt that the Code confers no power on a 
High Court to grant. bail-in tle case of a convicted person, and the fact that he 
has-obtained leate from His Majesty.in Council to appeal from his conviction or 
' sentence makes no difference in this regard. ° E x o’ 

If such,a power exists in a High.Courtgf can only besas a power inherent in 
a: High Court, because itis a power which is necessary-to secure the ends of 
justicé, It must be observed that, as: decided by Hallett, Jẹ after a careful and 
exhaustive review of the Authorities, that no such inherent power exists in the 
Highs Court of, Justice in this country (Ex parte Blyth*). In a case (reported 


^5 5 OL (4944) 1 K.B. 532. 
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only in the "Weekly Notes"), Branson, J., appears to have made an order granting 
bail to a prisoner (in this country) who had been sentenced. to-6 months’ imprison-. 
ment in Cyprus but had been given leave. by His Majesty in Council to appeal. 
[Sutton v. Reg’.] The order however seems to -have been made with the consent 
of the Secretaries of State for-Home affairs and for the Colonies, and cannot be 
relied upon as any authority for the view that a Judge of the High ‘Court has any 
inherent power to grant -bail in the circumstances indicated. When such power . 
-exists, it is statutory. ^ *- °° Eu j = 


ERE. oe, TA T NR DNE. TOES 
‘It is perhaps conceivable that such-an inherent power might exist in the High 


-~ Courts in India; but historically it would seem unlikely in view of the provision 


found in the early Charters, which confer powers on the Judges in “India by 
reference to the powers of the Justices of the King’s Bench in England in terms 
"such as ‘the following—"and to have such. jurisdiction and authority as Our 
Justices of Our Court of Kings Bench have and may lawfully exercise within 


"that part of Great Britain called Englahd, as far-as circumstances will admit”. 


í 


Stction 561-A of the Code. confers nogpowers. It merely sdfeguards all existing 
inherent powers possessed by a High Court necessary (among, other purposes) to 


secure the ends of justice. um 
-.. :But other difficulties exist in the way of establishing that any such inherent 
power exists in a High Court. “A power to grant bail to convicted persons would, 
if exercjsed, interrupt the serving of the sentence; the period. of. bail might even 
cover the whole of its term. A power to grant bail would not.include a power to 
exclude thé period of bail from the term ‘of the sentence; that this is so is shown 
by the fact that it was necessary to enact the special provision which, is contained 
*in sub-section (3) of séction 426 of the Code. Under these conditions thé exer-. 
‘cise of a power to grant bail would, in. the event of the appeal being unsuccessful, 
eresult in defeating the ends-of justice. Moreover in the sgme event it would 
result in an alteration bf the High Court of its judgment, which is prohibited by 
section 369 of the Code. Finally their Lordships take the View that Chapter XXXIX 
of the Code together with section 426-is, and was intended to contain, a complete 
and exhaustive statement.of the powers of a High Cóurt in.India tp grant bail, - 
and excludes the existence of-àny additional inherent power in a: High. Court 
relating fo the subject of bail.: They find themselves in agreement with the views 
expressed by Richardson, J., Henderson, J. and -Bosg, J., in the three cases ` 
referrd to earlier in this judgment. ` : 


-It may well be that the case of-åm appeal: from, a High Coure to His Majesty 
in Council was not within the contemplation of the framers of the Code. It may 
well be that a power to grant bail in“ such-a case would-be a proper and useful 
power to'vest in.a High Court. Their Lordships’ fully appreciate fhe propriety 
and utility"“of such a power, exercisable -by Judges acqfiainted with the, relevant 
facts of each case, and (if exercised) with power to order that the bail period be 
excluded from the term Of any, sentence. . But in their Lordships’ opinion this 


desirable object can only-be achieved by legislation. : | 
o A e USS - - : 

' In the meantimé there-is a section of the Code to which, pending legislation, 
recourse may be had, and by means of which the ends of justice may be secured, 
viz., section 401 which enables the Provincial Government to “suspend” the exe- 
cution of a sentence. As hereinbefore appears. recourse -has -been had to this 
section on previous occasions. l i ELLE Lo 3 


For the reasons iadicated theif eLordships: will humbly advise His Majesty 
that this appeal fails and should be, dismissed. © In view of the general importance 
of the question which has been raised and decided their -Lordships make no'order 


` 


as to the costs of this appeal. >.. |. ¢ AE am 
'" — V.S. tee ssa C 0 7 uut Appeal dismessed.. 
B * nd gui ig . i : -a m * 6 
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[PRIVY COUNCIL.] 


(On appeal from the High'Court of Judicature at Fort William in Bengal) 
PRESENT :—Lorp THANKERTON, Loro WricHt, Loro Gopparp, Sir MADHA- 
VAN Narr AND SIR JogN Beaumont. l 


Manindra Chandra Lala . ES ... Appellant* — 
v. s : : 
. Mahaluxmi Bank, Limited ; ° - .. Respondent, 


£ 2 i è i i * 

WAll—Probate—Delay in application for—Room for suspicion—Effect of proper proof 
of execution and atiestation—Execution of will and, deed of authority to adopt on the saine- \ 
rod o Wpprobability is involved—Execution and attestation, finding as to—Question ‘of 
act. ; . 
Though delay in the application-for probate naturally gives rise tó some suspicion, if 
the will is found to be proved by the evidence to have been properly executed and attest- ' 
ed, the suspicion would n® longer operate. l l 


: e 
volved in the executéon on the same*day of a wil] and a deed of . 


No imprSbability is ir 
authority to adopt, though it is unusual. e 
A finding as to execution and attestation is a ire finding of fact. 
Their Lordships’ judgment was delivered by 
Lorp THANKERTON.— his is an appeal in forma pauperis by special leave from. 
a judgment and decree of the High Court of Judicature at Fort William in Ben- 
gal, dated the 27th July, 1937, which set aside the judgment and decree of the 
District Judge of Chittagdng, dated the 20th November, 1934, and dismissed the 
Appellant’s application for probate of the Will of his paternal uncle, Girija Kirpa 
. Lala, who died on the ist January, 1904. oe 
In*his application for probate, filed on the 9th November 1933, the Appel- „` 
lant, as executor, propounds a Will dated the 30th December, 1903, two days 
before the death of the testator. The District Judge found for the execution and 
attestation of the Will, and the High Court reversed this decision on a pure ques- - 
‘tion of fact. ~ ` ° oer EN 
The testator and his younger brother, Saroda, who is the father of the Ap- 
pellant, constituted a join? Hindu family governed by the Dayabhaga school of 
Hindu Law. The test&tor left a widow Srimati Bama Syndari, but no issue. At 
that date, the appellant, who was then two or three years old, was the only son of 
Saroda, though some years later another son was born to Saroda, who did not sur- 
vive infancy.” : "E ; 
It.is admitted that on the same 30th December, 1903, the testator executed 
a deed of authority conferring on his widow ‘power to adopt “three sons succes- 
sively, one by one, one after the déath of another, from among the existing and 
future sons qf may said full brother Saroda.” It is admitted that the testator 
signed this deed, which w&s written by Srimantha Ram Lala, who had been in the 
service of the family for many years, and was then its chief clerk, and that it was 
duly attested by five persons; (1) Ramesh Chandra Sen, a Small Causes Court 
Judge who died in 1922; (2) Saroda himself; (3) Chandra Mohan Dastidar, the 
testator's brother-in-law, who died about 1925; (4)* Digamber Bhattacharjee, who 
was a pleader and the testator's family lawyer, who had previously been tutor to 
Saroda; and (5) the testator's, doctor, Df. Beni Mohan Das. The deed was re- 
gistered on *the Sth February by the widow, who was identified by the witness 
Ishan Chandra Chowdhury. x 
: With the exception of Saroda, the nathes of the scribe and the attesting wit- 
ness appear on the Will in the same capacities. - The material clauses of the will 
are aseollows: i T. 3 


.* 
"(1) I af ehtitled to a moiety, t.e., 8 annas share of the entire 15 annas of my ancestral 
and s@lf-acquired immovable and movable properties and of the moneys of the moneylend- 
. ing business, etc,, and I have been the owner, in possession in the said manner in Ejmal. 


* XP AC. A. No. 9 of 1943. > - Sth February, 1945. — 
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My brother. Sriman Saroda Kripa Lala has beeñ the owner-in-possession of the rémaining 8 
annas share. . : PS 


V. OD. Ihave no son or daughter living nor is there any likelihood of my getting any. If 


I die without any issue, my wife Srimati Bama Sundari shall be competent to take in adop- 


«tion three sons one after another. But during the lifetirhe of one adopted son, she shall 


not be competent to take another in adoption. If a son has tò be taken in adoption, he 

shall have to be taken from my brother Sriman Saroda Kripa Lala, She shall not be 
competent to take a son in adoption from anybody else. : 

(3) When a son has been taken.in adoption my adopted son shall be owner-in-possession 

of all properties in my share down to pis sons, grandsons, and so on in succession. My wife 

srimati Bama Sundari shall live in joint mess with the adopted, son and shall enjoysthe pro- 


` fits of my estate as a respectable lady. If there arises-any misunderstanding with the 


adopted son then she shall be competent to live anywhere she desires separately, and shall 
be congpetent, ap to the end of her lifetime, to realise from my adopted son an *innuity at 
s rate of Rs. 100 per month either amicably or by law suit making my estate liable for 
ethe same. ° : j P 


.(4) If no son be taken in adoption then the son of my brother Sriman Saroda Kripa, 
Lala shall get all the properties in my share., If a son i$ taken im adoption, then* until «the 
said adopted son*attains majority or if no son is taken in adoption tfien until the son of the 
sfd Sriman Saroda Kripa Lala, attains majority, my brother Srim&n Saroda Kripa Lala 
shall be the executor of this Will afid shall respectfully provide maintenance to my wife 
Srimati Bama Sundari adequately in a manner befitting a respectable lady. - If he does not- 
so provide, or if my wife does not live in joint mess with them then she shall be competent-to 
realise the said annuity from the executor either amicably or by law suit making my estate- 
liable for the same. When the person entitled to the property mentioned in this Will attains 
majority, he shall be the executor of this Will. e 


My wife Srimati Bama Sundari shall not be competent to encumber any portion of 
the properties left by me in any manner. or to make a sale or transfer thereof in any way: 
She shall only get the maintenanoe or annuity as aforementioned. To this effect on the 
abovefnentioned terms I execute this Will in full possession of my senses and in sound 

- e 


, 


mind and of my own accord. ' Finis,” 


After the death of the testator, his widow took possession of the estate and 
«obtained mutation in her own name in the land registers. She died in 1920 without 
having exercised her power of adoption, and Saroda took possession of the estate, 
and obtained mutation in his name. There seems littleedoubt that the widow and 
Saroda ‘successively dealt with the. estate on the footing that there was no Will, 


.* and it was during Saroda’s possession that the Resportdent Bank obtained from 


him rights.over the estate, which are now admitted as conferring on it a locus to 
oppose the Appellant's application for probate. ij 

The learned trial Judge found that the Will was reasonable, natural and pro- 
per in its-terms, and that there was' no suspicion inherent in it that it did not © 
express the mind of the testator. The learned Judges of the High Court thought : 


| " otherwise, mainly on the ground of the exclusion of Saroda. Their Lordships 


agree with the trial Judge. Equally their Lordships are unable to find that any 
improbability is involved in the execution of both documents; op this point they 
agree with the reasoning of the trial Judge. With regard to the ‘delay in the 
application for probate this naturally gives rise to some suspicion, especially when 
taken along with the advetse action of the widow and Saroda, but if the learned 
trial Judge’s finding that the execution and attestation of tae Will was proved 
by the evidence be accepted; he is certainly right in saying that the suspicion no 
longer operates. The finding of the learned Judge as to execution and attestation 
‘of the Will is a pure finding of fact, but.the High Count have reversed it. It is 
therefore necessary to examine with care the reasons given for this reversal. 


In certain circumstances, tlte present case is. unusual. In the first place, the . 
execution, on the same day of the deedsof authority, which i$ admittedly genuine, 
and therefore has genuine signatures* of the testator, and of all the attesting wit- 
nesses to the Will, as also of the writer of both documents, is of importance, as 
well as their being both available for sfrutiny by the Courts, including jheir Lord- 
ships. The only witness on this matter for the Respondents, Mohin Chandra 
Guha, gave evidence to the effect that he had seen the testator three or fotir “days 
before his death and that he had told him nothing about either the deed of afitho- 
rity or the Will; but, in consequence of information given to him by his mother- . 
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| dit which the two documents are-written, and-also with the. apparen 


facie inimical to the suggestion of forgery.. : As regar 


* the property to which they may deem themselves entitled, ^. ^ Ue pn. 
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in-law, he questioned: the testator about the authority to adopt, which he admitted,’ 
but the. will was not mentioned, This evidence is valueless in face of the. substan- 
tial body of evidenée on which the trial Judge has relied. “With the e¥ception Of. 


‘the writer, Srimanta Lala, all the witnesses in the case gave their evidence. before 


the trial Judge. Of,the four attesting witnesses.to the Will two were dead and 
two gave evidence at -the trial. The son of Ramesh Chandra Sen, who. died in * 
1922, stated that: the signature on both documen£s looked like the-signature of his 
father, and the son-in-law of Chandra Mohan Dastidas; who died about 1925 or. 


. 1926, stated definitely that the ‘signatures on both documents were those ‘of his 


father-in-law. The High Court take the evidence of the former“of. these two 
witnesses? by itself, and hold that it did not prove that the Will bears the signature 
of his father; but the -evidence surely proves identity of the signature with the: 
genuine one. The High Court deal very summarily wish the evidence of the son- 


- in-law of Chandra Mohan .Dastidar.. In their Lordships’ opinion the evidence of 
-thig witness is valuable... 'The*first of tbe attesfing witness, who .are alive, was 


Digambar Bhattarcharji; the trial Judge thought he was evasive on*certain points, 
affecting his private financial position, but®accepéed his evidence in so far as the 
factum of the Will is.concerned. The High Court refused to accept any „of “his 
evidence, but in the opinion- of their Lordships they have. given no. sufficient reason - 
for interfering with the conclusion of the trial Judge, who was in a much better* 
position to judge of the credibility of this witness. -In this view, the execution 
of the Will by the testatoreand the signing of it by the attesting witnesses. is amply 
proved. But in their Lordships’ opinion, this. conclusion. is, confitmed’ by: their. 
examination and comparison -of the -admittedly genuine deed. of authority with: ' 
the Will, as contemplated by section 73 of the Evidence ‘Act. Their Lordships. 
are strongly impressed with the apparent identity ‘in nature and age-of the paper 
t similarity of 
the ink; further, the signatures are very similar, with the one exception of the, 
dissimilarity of the C of Chandra Mohan Dastidar, which was put to his son-in-law, 
but their Lordships agree With the learned: trial. Judge that this difference is prima - 
ds"identity in nature and 
age of the paper and similarity of the ink, it should be noted that the: suggested : 
forgeiy is supposed to-have taken place nearly thirty yeazslater. — NU 


- Some further observations should be made; the trial Judge thought ‘the other. 


^ living attesting witness,’ Dr. Beni: Mohan Das, who admitted his signatüre to the . 


deed of authority; deliberately refused to: acknowledge “his signature to the “Will, 
because of his financial relations with the Respondent Bank. The High Court ... 


' dó no more than refer to the finding of the learned Judge, but it may be observed 


that even if-the learned Judge's opinion of this witness be disregarded,,his evi- - 
dence only amoufits to nog miemini, as to an occurrence thirty years before. Their - 
Lordships do not agree with the strictures of the Higi» Court or the. evidence of 
the aged and infirm witness, Srimanta Ram: Lala. Qn the question of delay, 
their Lordships agrge with the trial Judge that the necessity- for probate did not 
arise till after the death of the widove, who had: made no adoption: -. Contrary 


_ 16: the cónstruction placed on it by the High Court, their Lordships are of opinion . 


that by the terms of the Will the appointment of Saroda as executor.did not- emerge, 


until there was adoption of aeminor son, or; failing an. adoption; until-.Saroda’s 


son attained majority. F urthef, their Lordships desire to point out that- knowledge 
of the dishonest dealing with thé property by- Safoda has not been ':brought-home 
to^the Appellant” by evidence, and that Shroda's dealings with: the property.are 
consistent with suppression of the Will by him. ^c 2 * 0o c 077 

Their J-oxdships are therefore of Opittion that ‘the findmg ofthe trial Judge 


- as toethe execution and attestation of the Wäl should-be restored -and that probate 
. Shoufd,be granted to the Applian: This will not preclude the -Respondent Bank. 


from-maintaining in. dny ordinary, civil action by or against them, any- rights in 


- 
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Their Lordships will, accordingly, humbly advise His Majesty that the appeal 
should be. allowed, that the’ judgment and decree.of -the High Court should be 
set aside, and that the judgment and decree of. the District Judge should be res- 

e tored. The Respondent will pay the Appellant’s costs on the pauper scale of this 
appeal and those i inthe High Court. _ l 
VSS. ; Appeal aiaa 
IN .THE HIGH COURT OE JUDICATURE AT MADRAS. 
Presewt :—Mr. JUSTICE SoMAYYA AND Mm. Justice SHAHAB-UD-DIN. 





‘The Imperial Bank of India, Madras | i Appellant 
V. l : i 
Balasubramania Pandia Tevar and uie m E 


Civil Procedure Code (P of .1908), section 73—Custody Court and executing Court 
being same—Receipt of assets—Poyt of tune—Need for forma? order—Undestaking by 
ae creditor to bring back money into Gourt —Liability for Mhigrest. 


In a case of rateable distribution, where the custody Court and éhe executing Court are 
ihe same, two things must take plage. - FiMt, the Court should as the custody Court come 
to the conclusion that there was no objection to transfer.the amount necessary to pay the 
decree-holder at whose instance the fund was attached; and secondly, there must be an 

.Order by the custody Court transferring the amount to the credit of the first attaching 
creditor's suit which it is engaged in executing. It is only then that there can be said to be 
receipt of assets within the meaning of section 73, Civil Procedure Code. Where the latter 
of the two conditions is not satisfied the executifig creditor ig not entitled to draw out the 
money aftd other creditors. are entitled to participate in the distributicn so long as such an 
order is not passed. 


Kiswanathan Chetti v. Arunachalam. Cheiti, (1920) 39 M.L.J. 608: 44 Mad. 100 (F.B.) 
considered. 


Where an executing creditor drawing out money from Court gave an. undertaking to the 
Court that he would -pay back: the whole or any portion of the amount drawn by him if so 
. ordered by that Court, 


Held, that the undertaking involved an obligation, to repay the sum with interest if Jater 
on it was found that thesmoney had been wrongly claimed and» wrongly paid. 


Appeal -against the Order of the District. Court, of Tinnevelly, dated 16th - 
March, 1942, and the further order of the said Court, dated Ist April, 1942, in 
E.A. No. 145 of 1935 (in O. S. No. 3 of 1922), etc. . 


. C. M. k.* No. 221 of 1942. 
O. T. G. Nambiar instructed by Messrs. King and Pertridge for Appellant. 

. — T. R. Venkatarama Sastriar, V. Ramaswam? Aiyar, S. Panchapakesa S astri; 
K. S. Sankara Aiyar, V. T. Rangaswami Aiyangar, K. S. Sanküraraman, K. G. 
Srinivasa Aiyar, K. Raja Aiyar, T. M. Ramaswami Aiyar, K. Venkateswaran, 
N. Rajagopala Aiyangar,. D. Munikanniah, N. G. Krishna Aiyangar, Messrs. 
K. S. Champakesa Aiyangar, Srinivesan and S rinivasan, C. Sfinivasachari and . 
R. Desikan for Respondents. ; pg * 


C.M.A. No. 355 of 1942: 
T. R. Venkatarama Sastriar and V. Ramaswam ` Aiyar fer Appellant. 


N. Rajagopala ass ae e M unikanniah and 4A. § OO Aiyar for 
Respondents. 


C.M.A. No. 391 of 1942. | ER : 255 
N. Rajagopala Aiyangar fon Appellant j o o l 
. . Respondent not represented. " > x uu "d 
C.M.A. Nos. 417 and* 418 of 1942." i > = 


T. R. Venkatarama. Sastriar and Y. Rinio Zar for r Appellant. a 


N. Rajagopala Aiyangar, D. M unikanniah, * A. Sundaram Hiyar . and ° * 
R. Perikon for Respondents. | d 
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C.M: A. No. 419 of 1942. 
T. R. Venkatarama Sastriar and V. Ramaswami Avyar for Appellant. 


D. Munikanniah, A, Sundarém Aiyar and R.‘Desikan for Respondents. 
C.R.P. No. 1124 of 1942. ` | 


T. R. Venkatarama Sastriar and V. Remaswami Aiyar. for Petitioner. 

N. G. Krishna Aiyangar, N. Rajagopala Aiyangar, D. Munikanniah, T. M. 
Ramasami Aiyar, A. Sundaram Aiyar, K. S.C hampakesa Avyangar and R. Desikan 
for Respondents, el i 
C. R. P. Nos. 1274 to 1276 of 1942. 


T. R. Venkatarama Sasiriar and V.. Ramaswami Aiyar for Petitioners. 
N. Rajagopala Aiyangar, D.’Munikanniah and A. Sundaram Aiyar for 
Respondents. . l 


The Court delivesed the following . 

° JuDGMenTs.—This and the connected appeals are filed against the order of 
the District Judge of Tinnevelly passed in several proceedings which were taken 
to enforce the rights of various decree-holdêrs and the Imperial Bank of India, the 
appellant, and raise a common question whether certain decree-holders can obtain 
_ rateable distribution under section 73 of the Code of Civil Procedure of the, 

amounts deposited in O.S. No. 3 of 1922 on the file of the lower.Court which 
related to the succession to the Uthurgalai estate. That estate was originally held 
by one Navaneethakrishna and on his death his adoptive mother Rani Meenakshi 
Sundara Nachiar succeeded to the estate. She died in 1921 and disputes arose as 
to the succession to the zamindari There were three claimants. One claimed to 
be the father's sister's son of the last male holder and filed O.S. No. 1 of 1922 on 
the file of the lower Court. 'The second claimant was one Marudappa Tevar who 
claimed that he was adopted by the deceased Rani Meenakshi Sundara Nachiar ~, 
and he filed O.S. No. 2 of 1922. Lastly, one Subbayya Tevar as the maternale 
uncle, of the last male owner filed O. S. No. 3 of 1922 in the same Court. 
Marudappa Tevar who claimed by adoption also put forward ati alternative claim 
under a will executed by Rani Meenakshi Sundara Nachiar. The District Judge 
upheld the claim of Subbayya Tevar as the maternal uncle of the last male owner. 
He negatived the adoption of Marudappa Tevar and alse the claim under the will ' 
. put forward by him. Thus O.S. No. 3 of 1922. was decreed and the other suits 
‘were dismissed. There were appeals to the High Court in all'the suits. The: 
claim of Subbayya Tevar as, the maternal uncle was upheld. Marudappa’s 
adoption was megatived but he was held entitled to the bequests under Rani 
Meenakshi Sundara Nachiar's will, the will being held to be valid and operative. 
Further appeals were taken to the Judicial Committee and the decision of the High 
Court was confirmed. (Vide Bala Subramapia v. Subbayya'.) E 

Subbayya Tevar, thé claimant who succeeded in aJl the Courts, was in need 

of finance for the conduct of‘the litigation. One Subramania Chetti undertook 
to finance him and by April, 1929, had advanced very farge sums of money. By , 
that time the Distritt Court's judgment, had been delivered and appeals had been 
filed in the High Court. It was'expected that the unsuccessful parties would 
apply for stay of execution of the decree of the lower Court which directed. 
delivery to the successfw party of possession of the estate and the moneys which 
- had been cellected by the recewver appointed during the pendency of the litigation 
in the trial Court. - There was an agreement, Ex. I, between Subramania Chetti 
the financier and Subbayya Tev8r by which the amount advanced by Subramania 
Chettiar tilb then was settled at nine lakhs ef 'rupees. Itewas provided inter alia 
that this sum of nine lakhs should not carry interest froni the 12th February,.1929, 
that Subramapia Chetti should be entitled to the income fsom the entire pannai 
(private) lands in the zamiridari as and from Fasli 1339 except to a small extent 
which Was negligible, that the Chetti was entitled to draw. the monies deposited in 
' Couft, if necessary, by giving security, and that the money: when drawn should 
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be appropriated towards the discharge of the amount of tine lakhs. ^ It was also 
provided that the Chettiar should have a charge over the Zamindari and its pro- 
perties exeept certain temples and their properties of which the zamindar was 
» the dharmakartha. 
_ As expected, applications were filed for stay of execution of the decree in 
various suits and the applications were all heard together by the High Court which 
passed a common order on the 8th August, 1929. In regard to the moneys then in- 
deposit in the District Court, it was ordered that Subramania Chettiar may, on 
= furnishing security to the satisfaction of the District Court, draw the whole ‘or 
~ any portion from time to time, As regards delivery of possession the order was 
that Subbayya Tevar may take'possession of the zamindari on giving security. 
In pursuance of this order, Subramania Chettiar drew three lakhs of rupees after 
-* giving security. The appeals in the High Court were all disposed of by’a com- 
mon judgment, dated the 2nd April, 1935. Before that date several persons had 
obtained decrges against Subramania Ghettiar and had wed attaclfments dver 
thie moneys in Court to the credit of O.S. Nos. 1, 2 and 3 of«1922, District Court, 
Tinnevelly and the attachments were made between the 15th September, 1932 and 
November, 1934. Before disposing of the appeals, on the 2nd April, 1935, the 
.High Court directed Subramania Chettiar to be made a party respondent to 
some appeals in order to enable him to watch the litigation and prevent any collu- 
sive compromise to his detriment in the fugther stages of the litigation. On the 
, same day the learned Judges passed-an order in order to give effect to an agree- 
ment which had been entered into by that date between Subramania Chetti, 
Subhayya -Tevar, and the’ Imperial Bank, which had advanced large sums of 
money to Subramania Chetti in order to enable him to finance the litigation. The 
order empowered the Imperial Bank to draw a sum of four. and a half lakhs of 
*. rupees from and out of the moneys deposited to the credit of the original suits 
*in the lower Court on their undertaking to pay back the said moneys in the event 
of the decrees passed by the High Court beieg reversed by the Privy Council. 
This was to be applied pro tanto in discharge of Subbayya Tevar’s liability to 
the Chettiar. This order was also incorporated in the decrees passed by ‘the 


High Court in the various appeals. : 


* 


. — Whan passing this order and when incorporating the same in its decrees the 
High Court was unaware of the fact that there were numerous decree-holders | 
including the Indian Bank, Ltd., who had obtained decrees against Subramania 
Chettiar and had levied attachments against his interest in the moneys in question. 
One of such creditors, the Indian Bank, having come to know'of the order in 
favour of the Imperial Bank put in an application stating that the order empower: 
ing the Imperial Bank to draw 474 lakhs was made without notice to the creditors 
and that it would prejudicially affect the many -creditors who fiadeattached the 
` said moneys prior to the date of the order... The. learned Judges passed an order . 
on the 9th May, 1935, and said this: - l ; f l 
“In disposing of appeals Nos. 189 of 1929, 411, 428 and*429 of 1930, we passed certain 
orders on 2nd April, 1935, permitting certain funds Jying in the Court below to be drawn 
out. On the consent of the parties! we permitted the funds to be drawn out by the,Imperial . 
Bank (who is not a party to the appeals) on behalf of the successful party. It is now 
* brought to our notice that that there may be strangers who. haye attached the funds as a 
result of the attachment order. Our order is not intended? to affect such persons. All such 
-claims-will have to be dealt with. by the appropriate courts having jurisdigtion to deal with 
the matter and it is to be understood that the power of such courts to ` deal wih it is not 
affected by any order we have passed.’ : " x: ^1. * 4 "nr 
. Before this order *was passed ley the High Court, the Imperial Bank had 
drawn a sum of three lakhs of rupees from the District Court on giving an under- 
taking to that Court that they would pay back any amount which might be drawn 
by them if at'any time the Court showd order a refuhd of any such amount., ‘As 
there were still 134 lakhs of rupees to be drawn, the Imperial Bank presente an 
application to the District Court, Tinnevelly, on the 25th July, 1935, requesting the 
issue of a cheque for the. said sum of 172 lakhs.. By this time, nine creditors who 
A 
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- had attached the interest of Subramania Chetti, appeared and opposed -this: appli- 
cation on the ground that the Imperial Bank can draw" the money only after satis- 
fying their claims which were stated to be then of the value of Rs. 1,72,616. The 
application filed by the Imperial Bank was E.A. No. 145 of 1935. Notice of this . 
application was given to the various attaching decree-holders and they .were all 
made party respondents to that application. They also filed independent appli- 
cations for payment of the sums‘ due to them» ' Certain orders were originally 
passed by Mr. Mack, the then District Judge, on the 9th’ November, 1935. They 
came up on appeal in C. M.A. Nó. 454 of 1935 and conneéted C.M.As. and this. . 
Court reversed the decision of the District Judge on. some questions and remanded 
the applidations for disposal according to law. :The applications were disposed 
of by Mr. Balakrishna Ayyar on the 16th March, 1942, by a common order and 
the present appeal and the connected appeals are filed against that order. . 


. Not «gntent with opposing the application o€ the Imperial Bank the various 
attaching. decree-holdtrs filed independen? applications of their own., They were 
all persons who had “obtained decrees against Subramania Chetti. Some of the% 
decrees were passed by the High Court in the eXercise of its jurisdiction on the 
Original Side, some by the Sub-Court, Tinnevelly and one by the Sub-Court, 
. Kumbakonam. In.some cases, the interests of Subramania Chetty had already. 

been attached, some before judgment and some after decrees. Most of them 
were, by the time of Mr. Mack’s order, transferred to the District Court, 
Tinnevelly and applications for execution had been filed. Further details will 
_ be mentioned as and when necessary. So, by the time the matter came on for 
disposal before Mr. Mack in 1935, there were 9 decree-holders who put foravard 
claims'*as. attaching decree-holders. The effect of Mr. Mack’s order is one of 
the principal questions in this appeal. 


Briefly put, Ms. Mack upheld the contention of the attaching decree-holders, * 
that they were entitled to priqrity over the Imperial Bank. The agreement 
between the Imperial Baifk, Subramania Chetty and Subbayya Tevar amounts 
to a private transfer. Under section 64 of the Code of Civil Procedure, any 
private transfer after an attachment is subject to all claims enforceable under the 
attachment. The ordérs of the High Court were passed with the consent of the 
parties. and therefore have no higher sanction than that of a mere privatetransfer. 
Even if one decree-holder had attached the interests of Subramania Chetty, under 
the. explanation to section 64, claims enforceable under an attachment include 
claims for thee rateable distribution of assets. So, if before the assets were 
realised by the Court in execution of the decree of one decree-holder, other dcree- 
holders had satisfied the provisions which would enable them to obtain the benefit 
of rateable distripution under section 73, Civil Procedure Code, the private transfer: 
would be subject to all these claims. "n 

Mr. Mack rejected the claims of two of the decree-holders on the ground 
that their attachments were,not valid and subsisting of the date of the equitable 
assignment. The daims of the other,seven decree-holders were upheld. The 
amounts due to them as on the daté of his order was áscertained to be Rs. 1,59,361. 
By that time, three lakhs had been drawn by Subramania Chettiar and another, 
three lakhs by the Imperial Bank. Martidappa Tevar whose claims as the legatee - 
were upheld hy the High Court was found entitled to a large sum out of the 
amounts*which had been deposited into Court during the pendency of the suits 
and of the appeals. " The fund"in Court «represented the sums due to the legatee 
and the sufns due to Subbayya Tevar. After setting apart the sums due to the 
legatee and deducting the sums which had alzeady been drawn, there was only a 
sum of Ra 1,35,553-2-6. , Mr. Mack diretted the Imperial. Bank which had given 
an undertaking to bring back any amounts when so ordered by the Court, to repay 
. a sim of Rs. 23,807-13-6. , Then the Judge proceeded to consider the question 
whether the various décree-holders whose claims he upheld were entitled to payment 
of theesamounts found due to them. Curiously, the Judge held for reasons which 

e ê e 


e. 
II]: IMPERIAL BANK: OF INDIA V. BALASUBRAMANIA* PANDIA TEVAR. 55. 


will be mentioned later, that they were not entitled to payment in these proceed-. 
ings. He accordingly dismissed their applications for payment, but he directed 
the Imperial Bank to bring back the sum of Rs. 23,807-13-6 within a month from: 
e the date of the order. This was a common order passed on the application of. 
the Imperial Bank and on the applications of various decree-holders. Appeals 
and revision petitions were filed by the various parties in this Court and they 
were all disposed of by a common judgment by Venkataramana Rao and 
N ewsam, JJ. on the 4th May, 1939. They dissented from the view taken by 
the District *Judge and held that the various. decree-holders were entitled to pay- 
ment of the sums adjudged to be due to them under their various decrees in 
these very proceedings. They upheld the decision of the District Judge elirecting 
the Ithperial Bank to bring back the sum of Rs. 23,807-13-6. But instead of 
passing final orders, thee learned Judges remanded the matter to the District 
Court. By the time the matter came on before the District Judge for disposal 
in 1942, several other persons’ obtaingd decree’ against Subramani? Chetti 
an applied fot execution to the District Court, Tinnevelly ‘and they filed appli- 
cations claiming rateable distribution under section 73, Civil’ Procedure Code. 
Their cldim was that as the amount of Rs. 1,59,000 which had been adjudged. 
by Mr. Mack to be due to the sevén decree-holders whose claims he upheld had 
not been received by the executing Court and as the result of the High Court 
judgment’ further calculations had to be made and further questions decided, the 
amount continued to lie to the credit of O.S, No. 3 of 1922 on the file of the 
District Court and that, therefore, they were in time under section 73, Civil Pro- 
-cedurg Code. The District Judge upheld that contention and hence this appeal. 


There are some other minor questions which are raised but the important 

question depends upon the applicability of section 73, Civil Procedure Code, to 
. the facts of this case. That section runs thus: E 

: “Where assets are held by a Court and more pÉrsons than one hafe, before the receipt 
of such assets, made application to the Court for the txecutiog of decrees for the payment - 
of money, passed against the same judgment-debtor and have not obtained satisfaction 
thereof, the assets, after deducting the costs-of realisation, shalL be rateably distributed 
among all such persons.” z 3 2 " 

Under this section if in execution of a decree in one shit, assets are held by 
a Court *nd more persons than one applied to the Court for the execution of 
decrees for payment of money passed against the same judgment-debtor before 
the receipt of such assets, they are entitled to rategble distribution of these assets. 
There must be assets held by one executing Court and the applications. for exe- ` 
cution of other decrees must be made before the assets: were received by the exe- 
cuting Court. If these two Conditions are satisfied, the new decree-holders 
(meaning thereby the decree-holders who obtained their decrees,after the order ° 
of. this Court in 1939) wogild be entitled to the benefit of section 73." 


. The assets were not realised by sale in execution of any property in this case. 
Moneys had already been E into Court to the oredit of O.S. Nos. 1,2 and 3 
of 1922 in the succession suits. Where aesets are held by one Court which may 
be called the custody: Court "and another Court is executing a money decree, 
Order 21, rule 52, Civil Procedure Code, provides that. the amount in the custody 
Court shall be attached by the executing Court by givitfg notice to the custody 
Court to hold the amount or property subject to fitrther orders of the executing 
Court. The material portion of Order 21, rule 52 leaving out words Which do 

not apply to this case runs as followse | *- E è - 

i “Where the property to be attached is in the custody of any Court, thé attachment shall 
be made by a notice to such Court, requésting that such? property may be held subject tp the 
further orders of the Coffrt from which the notice is issued: — , - a Mg - 

Provided that, where such property is én the custody of a Court; any question of «itle 
or priority arising between the decree-holder and any other person, not being the is ri 
debtor, claiming to be interested in such property by virtue of any assignment, attachment ° 
or otherwise, shall be determined by such Court.” . i . ME 
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. Tf the executing Court and the custody Court are different, the amount lying 
in the custody Court can be got at by the decreé-holder executing his decree in 
another Court by attaching. the amount in the custody Court in the manner ‘provided 
under Order 21, rule 52. After levying the attachment in the manner laid down , 
in that section, further orders would be passed by the executing Court requesting 
. the custody Court to send so much of the monty as is necessary for payment to 
the decree-holder. 'The money would then be ereceived by the exécuting Court 
and that would be the time when the assets are received for the purpose of sec- 
tion 73. If the two Courts had been different &nd the money had been received ' 
by the executing Court from the custody Court there would be no difficulty^in 
finding. the exact time before which the persons claiming rateable distribution . 
must apply for execution of their decrees. 7 


In a case where, as-here, the executing Court andethe custody Court are the. 

same, there is considerable difficulty in determining this point of time. Different 
- views haVeebeen expressed on fhis questign, but so far as this Court is concerned, 

the question is settled by a decision of a Full Bench of five Judges. în Visvanathen —— 
, Chetty v. Arunachalam Chetty. The.pobition eis expressed slightly differently , . 
by the different Judges who composed the Bench. Krishnan, J., held that when. : 
the Court, as the attaching Court, passes, an order in execution of the decree under. 
execution calling for the money standing to the credit of -another suit the point 
of time under section 73, C. P. Code, is reached. Other Judges hold that realisation 
of assets under section 73, C. P. Code, takes place when the Court as the custody ` 
Court passes an order transferring the amount standing to the credit df one suit 
to-the credit o? the decree under execution. 


, . .* 

The respondents urge that there has been no order either calling for the money 
from the suit to the credit of which the amount. stood or an order transferring 
any amount to the credit df the decree under execution. The contention of the 
` appellant, on the other hand, is that éhe order of Mr; Mack and the appellate ordere 
"of this Court passed by Yenkataeamana Rao and Newsam, JJ., are sufficient to ` 
satisfy the requirements laid down by this Court in the decision just referred.to. - 


^ A further contention ds raised that the Full Bench decision is wrong and that . - 
in a.caSe where the executing Court and the custody Court are the. same; no such 
order was at all necessary and that the moment when the execution petition was 
filed in one suit, and attachment ordered, the amount standing to the credit of 
another suit in the sam@ Court must be taken to have been available for distribu- 
tion in the decree under execut«on.and that the relevant point of time under sec- 
tion. 73, C. P. Code, is the time when attachment order was passed. But it is not 
open to. us, sitting as a Division. Bench, to consider the correctness of that decision, 
and, therefore, we merely note this argument. - l l 


The onlfy qüestion, therefore, that we*have to decide. is whether eithér the: 
` order of Mr. Mack or the order of.this Court contais directions which would 
satisfy the requirements of the Full Bench decision. Having regard to the large 
interests at stake lengthy afguments have been*addressed to us by the learned 
advocates on either side and they have Subjected the orders of the two Cotirts to 
a very minute-examination and close scrutiny. Before going further we must at 
this stage refer to the Ful] Bench decision at some length. Rc ts 


One Lakshmanan Chetti was the common debtor. He-had two' creditors, 
Viswanathan Chetti and Arunachalam Chetti. $n execution of a decree which 
' Lakshmanan Chetti had obtained'in O.S.-No. 207 of 1908, in the Sub-Court, Ram- 
nad, a sumeof Rs. 1,755 was deposited to h® credit in that Court. Viswanathan 
Chettj, one of his creditors, obtained a decree in O.S. No. 87 of 1913, against Laksh- 
manan Cheti for Rs. 8,415-10-3, filed an eXecution petition an the 23rd December, 
1915 and applied for attachment of the sup of Rs. 1,755 lying in deposit in :the 
samé Court to the credit of Lakshmanan Chetti in O.S. No. 207 of 1908.-- On this 








© e 1. (1920) 39 M.L.J. 608: I. L. R. 44 Mad. 100 (F.B.). 
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application, the Subordinate Judge passed an order "Attach. Notice of attachment 
to the second. defendant," The other creditor Arunachalam Chetti obtained’ a 
decree in Q.S. No. 9 of 1914, against Lakshmanan Chetti and filed an execution 
application in the Sub-Court, Ramnad, on 25th February, 1916, and applied for 
attachment of the same amount. On the 6th March, 1916, the Subordinate Judge 
ordered the amount to be rateably distributed among the two decree-holders. Then 
Viswanathan Chetti filed the suit which came up before the Full Bench for a decla- 
ration that he was entitled to the, whole of the amount in priority to Arunachalam 
Chetti. Béth the lower Courts dismissed the suit and owing to some conflict of 
opinion a reference was ‘made to the Full Bench. ‘The question considered_by the 
Full Bench was whether Arunachalam who applied for. execution on tle 25th of 
February, 1916, was entitled to rateable distribution. It will be noticed that in 
execution of the decree ofe Viswanathan an order of attachment was actually passed 
in December, 1915, prior to Arunachalam filing his execution petition. If the 
order of 23rd December, 1915, directingeattachmerit of theeagnount in quéstion*was 
tbe point of time relevant under section 73, C. P. Code, the zespondent Arunacha- 
lam would not be entitled to rateable’ distribution. No further order had been 
passed by the Court in execution of Viswanathan's decree before Arunachalam 


filed his execution application. 


Wallis, C.J., who delivered the leading judgment held that when the execut- 
ing Court and the custody Court are different, it is only when the funds in the 
custody Court are actually sent over and received by fhe executing Court that it 
can be postulated that there was ‘receipt of assets’ within the meaning of section 
73, €. P. Code. Then the learned Judge proceeded to consider a case where the at- 


` taching Court and the custody Court are the same. He first pointed out hat the 


fact that money was lying in Court to the credit of the judgment-debtor in a suit 
other than that in which the' attachment was made does not make it assets "held 


* by a Court" within the meaning of section 78. Then comes the following obser- 


"distribution can be made." e e 


vation : 2 4. e 


“Such assets may of course be attached by the Court in execution of another decree, 
.of the same Court. The Code does not say how such attachment is to be made. The 


order "attach" appears to be sufficient, though of course some record of the attachment 
must be placed among the records of the suits to the credit of which the money is lying. 
On the other hand, the order of attachment does not of itself effect a transfer to the credit 


of the suit in which the attachiment is made so as to constitute a receipt of assets within, 


the meaning of section 73. The money may not be available &s being already subject to 
another attachment, possibly in another Court, and it is only then the Court comes to 
conclusion that there is no objection and orders the money, or so much asit thinks necessary 
to satisfy the decree-holders who have applied to it for execution, to be transferred to the 
credit of the first attaching creditor's suit which it is engaged in executing, that there can 
be said to be receipt of assets within the meaning of section 73 and that a rateable 
r " + 
E * ' on *. bd r . * 

. .Sadasiva Iyer, J., hetd that the expression "before the receipt of such assets” 
must be qualified by the understood words “levied in the course of execution and 
paid into Court in satisfactioneof any of the decrees under execution or trans- 
ferred for purposes of execution, to the credit pf one or-more of the decrees under 
execution." t = E we s : 

- ‘Then he said: $ AE | 

"In the present case, the assets seem not tf have been “received” in this 
sense till long after the dates of the two attachments, in question and in €act, till the money 
was impliedly so transferred to tht credit of one or both of the decrees just before the 
order was passed for rateable distributiqn.” « >> $$ €. c 
Krishnan, J., expresses himself sligtly differently and said this àfter*dealing with 
eases of property. which had to.be sold in order to be converted into money: . 


“But if it is mondy in the hands of the custody Court.the attaching Court may direct ' 


the money.to be paid over to itself. It js only when the attaching Court gets the enoney 
into its hands so as to be available-for distribution, that section 73, Civil Procedfire® Code, 


comes into play; rateable -distribution will then have to bt given.to all decree-holdess who ° 


have brought themselves under the terms of the section by having applied for execution 


prior to the receipt of such assets. - When the attaching. Court and the custody Gourt*are - 
+$ 


+ 
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the sathe, it seems to me that an order should be made by-the Court as attaching Court 
for transferring the money from the suit in which it came into Court to the suit in. which 
the attachment took place. It is only when this is done, the Court as attaching Court, caü 
properly be said to have received the assets and to hold it within the meaning of section 73; 
and the decree-holders who have attached prior to that are entitled to rateable distribution". œ 
Having regard to the expression “prior to the,veceipt of such assets" in section 
73 the rule is perhaps more accurately laid down by the other four Judges who 
composed the l'ull Bench. Having regard to the considerations pointed out by 
Wallis, C.J., that even an order of attachment passed*by the Court in execution 
of one decree may not be sufficient as funds may not be available for being attach- 
ed for the reason that they were already attached by another Court or for some 
other reason, it would perhaps be more accurate to say that when the custody 
Court considered that money was available and made an order transferring the 
amount or so much of it as was required for the purpbse of the execution to the* 
credit of the suit in which the decree was being executed that the receipt of assets 
can*be said*to have taken place. e i $ ` 


. This case was Subjected to “discussion by this Court in a later decision rt- 
ported in Nachiappa Chettiar v. Subbier'. ut 


One Subbier filed a suit O. S. No. 506 of 1917 in the Periakulam District 
Munsif's Court and obtained attachment before judgment of certain goods be- 
longing to the debtor in March, 1917. The goods were sold and the proceeds paid 
into Court on the 11th April to the credit of that suit. Nachiappa Chetti, another 
creditor of the same debtor, filed O. S. No. 678 of 1917 and attached before judg- 
ment the money in deposit in the same Court on the 14th April, and obtained his 
decree on the 19th April. On the 7th June he applied not in his own suit But in 
Subbies's suit, 4.2., the suit in which the money had been realised, for payment out 
to him of his decree amount. Before the application was disposed of Subbier 
got his decree on the 2nd July and applied on 3rd July for a cheque for payment, ° 

' out of the money Which had been Geposited in his suit. There were two other 
creditors of the same debtor. One Rangasami Iyer filed O. S. No. 617 of 1917, 
obtained a decree on the 8th June and applied for payment on the 29th June. 
The last creditor Sunara Row obtained his decree and applied for payment on the 
30th July. The last owe was after Subbier got his decree and applied for a cheque’ 
which he did on the 3rd July. The District Munsif held that Subbier was en- 
‘titled to the whole of the amount. The matter was taken to the High Court and 
Bakewell, J., held that'Nachiappa who obtained the decree first, attached the 
amount and applied for payment out on the 7th June was exclusively entitled to 
the proceeds. There was a further appeal to two learned Judges and they differ- 
red. Sadasiva Ayyar, J., held that Subbier, Nachiappa and  Rangasami were 
entitled to rateable distribution while Coutts-Trotter, J., agreed with Bakewell, J. 
Against this ud&ment a further appeal under the Letters Patent was filed and it 
came on before three learned judges. It was clear thdt attachment before judg- 
ment gave the creditor no right to a preference. Hence Subbier was not by 
reason of the fact that he gof? the amount attachedebefore judgment entitled to any - 
preference on that ground. Under the*Code, assets realised by selling the pro- 
perty attached before judgment, are not assets realised in execution of a decree. . 
All the judges held that the assets would.become “assets realised in execution of 

* a decree" when a decree is lat&r on obtained by the creditor or at any rate when 

after obtajning the decree he applies for executiop of it. Nachiappa's claim had 

been upheld by two learned Judges for the reason that after obtaining the decree 

. in the same Court he applied to the custody Cp@rt for payment out. All the learn- 

ed Judges held fhat as no order was passed on the application of Nachiappa 

directing payment to him of the amount in, deposit, the stage of receipt of assets 

. e had not beén reached; and they further held that his application to the custody 
. . Court did not give him any right. They saiti that he ought to have applied in his © 

- own stfit, ie., to the executing Court and obtained some order on his execution 


e , 1. (1923) 44 M.L.J. 413: LL.R. 46 Mad. 506. 





IT] IMPERIAL BANK OF INDIA V. BALASUBRAMANIA: PANDIA TEVÀR. 57 


, 


petition." .It was only later that assets-could be held to have been received.in his 
surt. E Rs à 


Then*dealing with the claim of Subbier to be paid. the amount exclusively it 


> was held that attachment before judgment did not give him-any exclusive right, 


^ 


- 


that by the time he obtained his decree Nachiappa had already obtained his decree 
and had applied for execution and that Rangasami also obtained his decree and 
applied for payment on the 29th 3une, 1917. 3rd July, 1917, when after getting his 
decree Subbier applied fot payment out was treated as the relevant point of time. 

One learned Judge went further and said that the point of time for the purpose 
of section 73 would be only when some order was passed on Subbier’s application, . 
or on the application of other creditors directing payment out and that therefore 
it was only when the District Munsif passed his order on the 31st August, 1917, 


* ordering the amount to De paid exclusively to Subbier that the receipt of assets 


could be said to have taken place. All the learned Judges pointed out that the 
case before them was covered by the Full Bench decision m Visvanadhan Chetti 
9. Arunachalam Chetti?. Schwabe, eC.]., summarised the Uecision in the earlier 
Full Bench thus :— VE E : 

"It was held . . . that there is no receipt of assets within the meaning of 
section 73 until the Court holding the, money, comes to the conclusion that no objection 
exists, and orders the money to be transferred to the credit of the first attaching creditor's 
suit, the decree in which it is engaged in exécuting. This is the effect of the judgment of 
Wallis, C.J., with which Ayling.and Napier, JJ. "agreed. . . , Krishnan, J., put it that only 
when the money is transferred to the credit of the suit in which attachment takes .place, 
can the attaching Court be said .to have received the assets and hold them within the 
meaning of section 73, and that the decree-holders who have attached prior to that are 
entitled to rateable distribution. . . . In this case the money in Court had never been 
levied in execütion nor transferred to the credit of any other suit than Subbier'$ and did 
not become available as assets held by the Court under section 73 until an order was made 
on the application by Subbier for execution of his decree." 


Krishnan, J., who was a party-to thé*earlier Full Beifch decision put.the 
point thus:-c l : e 


"We have thus here also a case of- money in Court being attached by the same Court 
as in the Full Bench case. According to the ruling in tha Pull Bench case that money 
became assets held by the Court and available for payment out in executioneonly after the 


District Munsif passed the order for payment." PE i p 
Dealing with Nachiappa’s claim on the ground that he had applied for pay- 
ment out in execution of his decree which he obtained the learned Judge said this: 


"But in applying for execution by issue of-a cheqife to. him he applied to the Court in 
Subbier’s suit, O.S. No. 566 of 1917. So far as he was concerned, the Court acting in that 
suit was the custody Court, the attaching Court being the Court acting in his/own suit 
No. 678 of 1017. The custody Court could not pay out the money to him' without an order 
of the attaching Court to, that effect as it-has to hold the money subject to the orders of the 
attaching Court under rule 52 of Order 2%, Civil Procedure Code. If he Wanted payment out 


. he should have applied in his ewn suit and obtained an order from the Court as attaching Court 


for payment in execution before asking the custody Court to pay or he should have applied in 
his own suit for transferringethe amount to the credit of his suit and then got that Court to 
pay the money to him. This application to the custody Cotfrt for payment was not a proper 
application and was rightly disregarded by the Distrjct Munsif.” - 


The italics are ours. IE 

Dealing with the claim of Nachiappa, Wallace, J...said this: - 

"In any case the appellant's application was thus notein form, and the Cogrt, either for 
this reason or some other, did not choose to act on it-then.- Had it theft ordered payment 
one might infer that it had, as custody Court, settled tbe question. of priority, and had itself, 
as attaching Court, transferred the mongy at credit of Subbier's suit to the credit of appel- 
lant’s suit. But it refraiffed, and the mdhey remained. where it was, held as before, money 
in the Court as custody Court held subject to the disposal of the Court as attaching Court, 
in suspense,as it were y the attaching Ceurt had before it a proper execution applfcation, 
ice, an execution application in the suit in-which the.fipst- attachment teok* place, or an 
2 i ther süit praying for transfer to that suit of the moneyefrom 


execution application in ano 
the suit in which it was. When’that-occurred it was then for the attaching Court 'and .exe- 
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cuting Court to decide to work out the attachment and call up the attached money for satis- 
fying the various applicants. There was no such application until Subbier put in his appli- 
cation on 2nd July, 1917, for cheque. - In my opinion the Court ought to have then proceeded | 
to execute Subbier’s decree with due regard to the claims of persons entitled under section’ 73 
to rateable distribution. There was no reason then for delaying matters further. However e 
the Court still refrained from moving, and, so far as one can see, the fund remained in the 
custody Court in the same state as it had been from the beginning until on 31st Augüst, 1917, 
the Court decided to distribute and determined that the whole of it should go to Subbier. 
Only then can it be said that the attaching Court called*up the fund in the custody Court for 
use in execution of the pending unsatished decrees anf only Khen can it be said that the 
assets were' received within the meaning of section 73." , 


There are three periods of time indicated by different Judges in these two 


decisions.e One is what we may call the extreme view that it is only when the 


executing Court orders payment out of the sum to one or other of the detree- 
holders that receipt of assets takes place. Another vigw is that when the exe- . 
cuting Court or attaching Court passes an order calling for money from the 
custedy Court this poini of tim& is reached and tite third view is that the custody 
Court should pass? some order transferring the amount te the credit 
of the executing Court. We think that®the yight view is that propounded 
by Wallis, C.J., in which three other Judges concurred and that is the third of 
the views just set out. Even if there is no formal order by the custody Court 
transferring the amount to the credit of one of the suits under execution we may, 
if payment out is ordered by the executing .Court, take it that money was 
impliedly transferred by the custody Court to the credit of the decree in which 
payment out is ordered. : 


Stress has been rightly laid before us by the learned advocate for the appel- 
lant that owing to the delay in the. disposal by the Court of the application ot the 
Imperial Bank and of the applications of the seven attaching decree-holders 
whose claims were upheld by the High Court, various new decree-holders have 
been held entitled tq participate impqsing a further liability on the Imperial Bank e ` 
and also further disabilities on .the attaching decree-holders. They therefore 
urge that when Mr. Mack adjudged that Rs. 1,59,000 was payable to the seven 
attaching decree-holders whose claims he upheld and directed Rs. 23,807 to be 
brought in by the. Imperia] Bank it must be held that there was receipt of assets 
within the meaning of section 73. In the alternative they urge that at any rate, 
when the Court proceeded to consider the claims of the executing creditors for 
payment out to them, this point of time must be held to have been reached. It 
is pointed out that it is only after the receipt of assets actual or notional, that 
the executing Ceurt can proceed to discuss the rights of the various attaching 
decree-holders for payment out. As the District Judge discussed their right to 
payment out, it must be held that the assets had been received by the executing 
Court. This appears to be a very plausible argument but it does not take note of 
at least one vital factor The first portion of the order of Mr. Mack is that 
Rs. 1,59,000 odd was payable to the seven decree-holders. Having said that, he 
directed the Imperial Bank to pay Rs. 23,000 odd intoeCourt. There it stopped. 
It is only Rs. 1,35,@00 odd that was in Court, af that time. Rs. 23,000 odd had 
yet to be paid by the Imperial Bartk and by no stretch of language or application 
of fiction, can it be said that Rs. 23,807 had been actually or notionally received 
by the executing Court, It had not been received even by the custody Court. 
It had been paid out on an undertaking to repay. The order was that the 
Imperial Bank ‘should repay and it is admitted, that until this day the amount 
has not been repaid.» Thus the &rgument,of the learned Advocate for the appel- 
lant fails ae regards this sum of Rs. 23,006 $dd at any gate. So this argument 
cannot be accepted. ` . 

hen it is argued that because Mr.eMack discussed ghe question whether 
the gttaching decree-holders *were entitled to payment,out or not, it must be held 
that*thtre was receipt of assets. But we cannot accept the proposition that the 
exectifing Court must always be taken to discuss the question of payment out 
only after receipt of assets. Take a case where several decree-holders apply to : 


e 


"E 
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the Court for execution of their decrees and a large sum is lying to the 
credit of that common judgment-debtor in another Court. : Money is called 
for but not recéived yet. In such a case the Court might, i case of disputes 
between rival decree-holders on the question whether some of them are entitled 
. to rateable distribution, determine that question beforehand so that as and when 
the money is received from the custody Court, payment máy be made in accor- 
dance with the decision alreatly arrived/at. So it cannot be postulated that 
merely begause ‘the ^ex&cutióne Court determined the question whether some 
people were entitled to rateable distribution or whethe all or any of the decree- 
- holders were entitled to payment out, we must assume a prior receipt of assets. 
In this case, the Court considered that the money had not become the property of 
Subramania Chetti, their common creditor. Rightly or wrongly, Mr. Mack took 
* the view that there was fo assignment to Subramania Chetti of the amount that 
had been deposited to the credi& of O.S. Nos. 1, 2 and 3 of 1922. It was, there- 
fore, held thet as- the money had not*becomé that of the judgment-debtor’, no 
@ecree-holder was entitled to paymeng out. It was evidently to meet a possible 
eventuality of an appellate Couft differing from his view that Mr. Mack directed 
the Imperial Bank to bring back Rs. 23,800 and ordered retention in Court of 
Rs.1,59000. . l = 
His order to retain this sum in Court is again said to bring about the receipt 
of assets within the meaning of section 73 es laid down in the two decisions just 
referred to. Here again, it is one single order regarding the entire sum of 
Rs. 1,59,000. Rs. 1,35,000 admittedly was the only sum lying in Court. The 
-ordee "retain" could not possibly cover, Rs. 23,000 odd which had not yet been 
received and could only mean that as and when that amount was paid, it» should 
be retained in the custody Court. That being so, it is difficult to see how the 
, order to retain the nioney and that in the custody Court can be held to be receipt 
of assets by the executing Court. It is to'the custody Couft that the Imperial 
Bank had given the undertaking to pay the surh whichethat Court might order to 
be brought back. It is as the custody Court’ that the District Court determined 
how much of the amount lying in its custody had to be transferred for the purpose 
of meeting the claims of attaching decree-holders. But there the ciistody Court 
stopped. e As laid down by the Full Bench in Viswanathan Chetti v. Arunachalam 
Chetti? and accepted by the later decision two things must take place: first, the 
custody Court must come to the conclusion that there was*no objection to transfer 
the amount necessary to pay the decree-holder at whose instance the fund was 
attached; secondly, there must be an order by the custody Court* transferring the 
amount to the credit of the first atiaching creditors suit which it is engaged in 
executing. It is only then that there can be said to be receipt of assets wwithun 
the meaning of section 73. Heresthe first requisite, is satisfied, namely, the 
custody Court came to the conclusion that there was no. objection, and determined 
that Rs. 1,59,000 and odd, was necessary for the purpose of satisfying the claims 
of the. decree-holders.. But these was.no order transferring the amount to the 
credit of any of the attaching creditor's suits which it was engaged in executing. 
In fact, the entire sum was not yet with the custody Court. It had yet to get in 
a large sum of over Rs. 23,000 from, the Imperial Bank. Until the Imperial 
Bank paid back that sum, the custody Court cannet be "gaid even by any fiction, 
to have transferred Rs. 1,590000 to the credif of one of the deerees under 
execution. —- | i WE" : x M 
We have then to deal with the atgument based upon the ‘judgment of the 
High Court. Here thfre is less room for the argument that the order of the 
High Court satisfies, the requirémenfs laid down by the two decisions.e The 
District Judge held that the attaching decree-holders «vere not emtithed to pay- 
ment. One. reason given by him* was that the common judgment-dgbtor 
Subramania Chettiar had. nof become the owner of the fynd in questions , The , 
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High Court disagreed with this, but they did not ordér payment to the seven 
decree-holders whose claims were upheld. They expressly held that they were 
not dealing with any other objection to payment out. : They stated thts: 

"In view of the expression of opinion by us that there has beeh an-equitable assignment 
of a portion of the fund in Court in favour of Subragania Chetti, the order of tlie learned 
Judge in the Court below in so far as it negatives the right of the attaching creditors to pay- 
ments.to them in satisfaction of their claims on the grqund that there was no money directly 
available to Subramania Chettiis wrong. Whether the view of the learned Judge is correct 
or not on any other ground, we do not propose to go into the matter.” : n 


The italics aré ours. * 


Thenethey remanded the matter to the lower Court. Thus it is clear that 
the High Court did not decide that the attaching decree-holders were entitled to 
payment. They dealt with the one reason given.by the District Judge and held , 
that it was wrong, but they did not decidé whether the order of the District Judge 
can be upheld on any ether ground. So, they refitted the question for conside- 
ration. on other grotrfis. Even as regards the determination of the sum due to the 
attaching decree-holders, while there is a statement, that it was Rs. 1,59,000 as men- 
tioned by the District Judge, they ordered fresh calculations to be made obviously 
for the reason that by thé time the matter came on for consideration by the High 
Court, the sums due to the attaching. decree-holders would be very much more 
than the sum of Rs. 1,59,000. They were all entitled to interest up to the date 
of payment. Hence, we cannot agree*with the contention of the learned Advocate 
for the appellant that the order of the High Court satisfies the requirements of 
section.73,. Civil Procedure Code. 


The next point raised by Mr. O. T. G. Nambiar, the learned Advocate for 
the Imperial Bank, is that his clients are not bound to repay the sum which they 
had drawn with interest. This argument has no force whatever. An under- 
taking to repay invelves an obligation to repay the sum with interest if later on e 
it is found- that the money had been wrongly claimed and wrongly paid. In the 
present case, at the time when the High Court was asked to pass an order, 
empowering the Imperial Bank to draw Rs. 4% lakhs, it was not brought to the 
notice of the High Court that there were decree-holders who had already obtained 
decrees. against Subramania Chetti and attached the sums lying to the credit of 
O.S. Nos. 1, 2 and 3 of 1922. The Imperial Bank was evidently igiforant of 
these attachments, but Subramania Chetti must have known them. At any rate, 
without imputing any dishonesty to any one, it is clear that there was a repre- 
sentation to the «Court that the Imperial Bank was entitled to the amount and it 
is equally clear that ‘the order was one, which the Court would not have passed 
if it had been apprised of the real facts of the case. That a private alienation 
cannot prevail against the claims enforcegble under the prior attachments is - 
clear and we have pointéd out the Imperial Bank was,only a private transferee. 
Without providing for all the decree-holders who had attached or whose claims 
were enforceable under an attachment already made, the Imperial Bank could 
not draw the amovmt in Court, and yet as soon as the order was made by. the 
High Copirt, the Imperial Bank got an order fromethe District Court on the 25th 
April, 1935, allowing .three lakhs of rupees to be drawn from Court. Fortu- 
nately, the District Couss took an.undertaking from the Imperial Bank on that 
occasion that they would pay back the whole or any portion of the amount drawn 
by them if so ordered by. that Court. Now, it bas been found that the Imperial 
Bank had no right Whatever tê draw the whole of the three lakhs of rupees. 
Whatever sum sis found repayable has te be repaid wéth interest. It is not 
necessary to refer to the decisions in detail It is enough to refer to Alagappa 
Chettiar v. Mu]hukumara Chettiar’. s ; e 


I Several other questions were raised by Mr. Nambiar which are of a technical 
_ chardcter, and which were nqt raised in the lower Court. It is said by him that 
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his cliènt was not a party. to the proceedings taken by the attaching decree- 
. holders and that, therefore, his client could not raise these objections in the lower 
Court. But on the application made by the Imperial Bank, all the attaching 
* decree-holders were given notice and they were all made parties and they put for- 
ward their rights in opposition to fhe appellant's claim. The applications for pay- 
ment out made by the various decree-holders were all heard together along with the 
application of the Imperial Bank for payment to thém of a further sum of one 
and a half lakhs. Rightefrom ghe beginning all the applications were disposed . 
of together both by the trial Court and by the High Court. We see, therefore, 
no force in the point raised by Mr. Nambiar. If there were any, technical 
objections they ought to have been raised in the trial Court. . 


It is said that the decrees had not been transferred to the District. Court, 
* that the applications should have been filed in the custody Court, and that they 
~ must be headed in the suit im which the monay was beihg realised. e The last 
ground has ng force whatever. We have not been referred to any provision of 
lłw or to any authority saying that $e applications must Be headed in the suit 
in which the moneys are beifig realised. The argument that the applications 
should be filed in the custody Court has no forcé whatever. This has been held 
. to confer no right whatever in the decision in Nachiappa Chettiar v. Subbier.* 
The application for execution must be made to the executing Court. Dealing 
with the other objection that the decrees had not been transferred to the District 
Court, Vinnevelly, we see no foundation in fact. Further, this question- involves 
investigation of facts and we are not prepared to allow it at this stage. ` All the 
decrees seem. to have been transferred to the District Court for execution. It is, 
therefore, unnecessary to deal with the contention of Mr. Bashyam, the Jearned 
advocate for the contesting respondents that the other decree-holders who claim 
- rateable distribution need not even apply to the Court which is realising the assets, 
*that it is enough if applications for executions are made beforft the receipt of the 
assets to the various Courts in which they had fot ther decrees and that the only 
requisite is that before the assets are receiVed by the one Court, applications: for 
execution of other decrees should have been made but not necessarily to the Court 
which was realising the assets. Reliance is placed on a defision of this Court in 
Nana Rag v. Arunachalam Chettiar? and as we said already, it is unnecessary to go 
into this question. IE l : 
The result is that C.M.A. No. 221 of 1942 fails and ft is dismissed with costs 
of respondents who applied for execution after 1939. Before leaving this appeal, 
we have to make one further order as a result of an application for stay being made 
to this Court by the appellant and an interim order of stay having been obtained 
. from this Court in C. M. P. No. 2082 of 1942. After filing this appeal, the ap- 
pellant got an interim order staying the execution of the decree peffding final orders 
oh that petition. - Unfortimately, having regard to the fact that there are a large 
' number of respondents in that petition, the matter remains pending final hearing 
even on this day. It appears that several attempts were made,by soine of the res- 
pondents to have the petition heard, but they were not successful as the Court evi- . 
dently thought that until all the respondents were served, the applicationefor stay 
ought not to be heard. — P 2 
The result is that the respondents decree-holddts have been unable to enforce 
the order in their favour and to get the sums adjudged to them unti? this date. The 
order of the lower Court directs the Imperial Bank to bring back Rs. 1,79,609-14-3. 
by the 6th June, 1942. „There is an epvious omission to provide for further interest - 
in case of default of compliance with that order. This seems to havé been a pure 
oversight. Under Order 41, rule "33; «Civil Procedure Code, this Court h&s got 
powers to pass any order which the lower Court might’ have omitttd fo pass and e . 
that in favour of all or any of the respondents even though the respondentsedid not 
Z M Ó——— ———— e eee pe a een M M aea M M 
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file an appeal or.a memorandum of objéctions. : We cenSider that this is a fit case 
in which we should exercise this power. Having regard to the fact that- it was 
obviously ar-accidental omission by the lower Court and to the fact tha? the appel- 
lant got an interim order for stay on a petition which has not been heard even till * 
this date, we direct that the appellant should bring back the’sum of Rs. 1,79,609-14-3 
with interes: at six per cent, per annum from 6th June, 1942, until date of pay- 
ment. Costs which have been ordered by this Court in C.M.A. No. 454 of 1935 
to abide the result will have to be paid to the seve& decre&-holders who had attached 
prior to that date, viz., 2nd April, 1935. They are respondents Nos. 4, 5, 6 and 9 .. 
to 12. e . LP 

C.M.P. No. 2082 of 1942 is dismissed. l . 

C.M.P. Nos. 1659 and 1660 of .1944 ordered. "T |. 

C.M As. Nos. 356 of 1942, 417 of 1942, 418 of .1942, 419 of 1942 and C.R, `. 
Ps. "Nos. 1124 of 1942, 1274 of 1942, 1275 of 1942, and 1276 of 1942; are all 
dismissed with costsein C.R.P. No. 1124 of 1942 and in C.M.As. Nos. 417 Qf.. 
1942, 418 of 1942 and 419 of 1942 one setPin each. C.M.P. No. 3217 of 1942, - 
dismissed.  - zi 


‘Biv. | Appeals dismissed. ` 


[FULL BENCH.) 
_IN THE HIGH COURT GF JUDICATURE AT MADRAS. 
PRESENT :—SIR ALFRED Henry Lionen Leacu, Chief Justice, Mr. "JusriCE 
LAKSHMANA Rao AND MR. Justice KUPPUSWAMI AYYAR. ` 


Sree Rajah Mantripragada Venkataraghava Rao Bahadur 


Zamindar Garu and others .. Appellants* 
i , 
Sree Rajah Mantripragada "Venketa Hanumantha Rao à e 
Bahadur Zamindar Garu (deceased) and others ^ .. Respondents. i 


Civil Procedure Code (V of 1908), section 54—Decree for partition falling under— Transmission to Collector 
Jor effecting partition—-Power of Court to hear objections to the partition so made or to modify it— Position of Collector 
when acting unde section 54—-Remedy of person aggrieved by Collector's order. 

The Court which passe? a decree for partitio to which section 54, Civil Procedure Code, applies 
and has sent it to the Collector for the purpose of etfecting the partition has no power to heay objections 
to the partition made by the Collector or his subordinate or to modify the partition. 

Chinnaseetayva v. Krishnavfnamma, (1896) LL.R. 19 Mad. 495, overruled. : 

- When a Collector acts under section 54, Civil Procedure Code, he is performing a statutory duty 
and in doing so he if not under the control of the Court. Once the Court has sent the decree to the. 
Collector for action under section 54, the matter passes entirely out of its hands. But this does not 
mean that a person aggrieved by the partition effected by the Collector is without a remedy... He has 
the right of asking the Board of Revenue to revise the Collector's order. ` 


Appeal zfgaifist the decree of the Court èf the Subordinate Judge of Bezwada, 
dated 8th January, 1940 and passed in O. S. No. 15 of*r929. 
Ch. Raghava Rao and S. Srinivasachari for Appellants. 


P. Satyanarayana*Rao, M. Venkateswarlu, and S° Venugopal Rao for Respondents. 


e i 
The Court ( Wadsworth and Patanjali Sastri, 77.) made the fellowing . EET 
ORDER or RErERENCEÍT : Wadsworth, 7.—The appellants in this case were certain of the defen- 
e dants in final dezree proceedings arising out of a sui for partition. The properties consist of an estate 
. paying revenue to Government. There had been a previous compromise whereby the sharers got 
possession of tfc magor portion of the estate in separate shares. The present suit was filed. by the 
plaintiff confencing that the previous compromise was only tentative and asking for division of the 
estate including that portidh which had Men left undivided under the compromise. The preliminary 
judgment gave a va i for partition. directing the divisip of the estate a$ far as possible on the basis 
of possession under tbe compromise, shares being adjusted in dividing up the portion which was held 
in common. The matter was at first referred to a commissioner, but he failed to execute the commission 
owing to the difficulties of the task. The decree was then by consent remitged to the Collector under 
* section 54 of the Code of Civil Procedure so that the Collector might carry out the partition, The 
Collector deputed the-Sub-Collector to divide the eståte and the Sub-Collector passed proceedings 
icc a xD IQ a MMC MEC MA COME LLLLO D D LC MEM ICM E ECCL. ce 
* Appeal No. 292 of 1040. Y et zt 10th March, 1045.-- 
*+ 20nd February, 1945. © 777 . 
+ 


€ . & e 
a 


e 
(JH VENKATARAGHAVA RAO J. HANUMANTHA RAO (r.B.). 63 


to which elaborate schedules were, attached dividing the estate largely on the basis of possession under 
the compromise, though he found.it necessary to disturb this possession in certain respects. There 
were numerous objections by certain, of the, sharers, yee those who had to be dispossessed of 
lands. which they had been enjoying as a.result of the compromise =; ..  . | 
* - The Sub-Collector's proceedings.were transmitted to the Court which proceeded to deal with 
the matter as proceedings preparatory! tothe issue of a. final decree. „Affidavits have been filed before. 

us from counsel-who represented! the ‘appellants in the Court below, the effect of which is that the 
prolonged -arguments heard by the learned Subordinate Judge related only to the question whether: 

hé had jurisdiction to entertain objectiqns to the partition made by the Sub-Collector. According 

to the affidavits there was no argument on the merits of the objections and no posting of the case for 
evidence. It,appears from the$B diarf that the learned Subordinate Judge again adjourned the 
matter “ for further arguments " after he had closed the case and reserved judgment and that on the 
date to which the case was adjourned it was finally closed and orders were passed two days later.. 
According to the affidavits these adjournments for further arguments were merely a dece to avoid 
reserving judgment for a period which would automatically bring the delay to the notice of the High 
Court. However that may be, the fact remains that when, after these numerous arguments and 

.* adjournments, the learned Judg@came to pronounce judgment he did not deal at all with the question 

' of jurisdiction, but dismissed the petitions, in a very brief order to the effect that no evidence had been 
adduced in support of the objections afd he did not discuss the merits pf the objectionstiu thelight 

- of the materials available in the record of the Sufb-Collector’s enquiry. © : i 


2 * it is contended for the appellants that the procedure of the learned Subordinate Judge has 
.. * deprived them of the opportunity to Which they were entitled of establishing their objections and 
. 4^ getting the partition of the Sub-Collector rectified. On the other hand, the respondents contend 
. that the learned Subordinate ‘Judge had no jurisdiction to: hear objections to the Sub-Collector’s 
. decision and that the procedure of passing a final decree has no relevance to a partition which has: 
been referred to the Collector under section 54 of the Code of Civil Procedure. The appellants rely 
strongly on the decision in Chifna Seetayya v. Krishnqpenamma*, We have not been referred to any 
decision ef this Court which has thrown a doubt on the correctness of that case. There are numerous 
decisions of the Bombay High Court on the subject from which it is difficult to derive any fixed prin- 
ciple. The learned Judges in deciding the above case did not quote two Bombay decisions in Deo 
GopaleSavant v. Vasudev Vithal Savant? and Shrinivas Hanmant v. Gurunath Shrinivas? which were directly 
in point and which indicate a view different from that which was adopted by the Madras Bench. 
The only decision which is quoted is Mahadaji Karandikar v. Hari D. Chikne* which was not a case of 
partition at all, but a case of a decree transferred to the Collector for execution under the provisions 
e corresponding to those which are now embodied in section 68 read with schedule III to the Code of 
* Civil Procedure. Since the decision in Chinna Seetayye v. Krivhnavenamma‘“there have been further 
. Bombay decisions in Purushottam Bhaskar v. Balkrishna Randurang®, Ramchandra Dinkar v. Krishnaji 
Sakharam’, Bhimangauda v. Hanmant Rángappa?, Thimmanna v. Govind and Jacinto v. — Fernandez?, Yt is 
' difficult to reconcile these decisions but the general tendency of the Bombay High Court seems to be 
to recognise a very limited power of interference by the Court witk the decision of the Collector in 
partition matters, though there is one case at any rate, viz., Bhimangauda v. Henmant Rungappa™ which 
holds that the Court has.no power to interfere with the decision of the "Collector. j 


_. The decision in Chinna Seetayya V. Krishnavenamma! proceeds on the assumption that when a decree 
is sent to the Collector for effecting a partition under section 54, the Gollector is nothing more tban 
an officer of the Court and can be controlled by the Court just as any other officer of the Court can 
be. There are difficulties in accepting this view of the relativt position of the Court and the Collector, 
Under Order 20, rule 18, the 1st clause provides that the Court shall direct the partition to be made 
by the Collector of any gazetted subordinate of the Collector deputed by him in this behalf. The 
2nd clause which relates to property of the kind not covered by section 54 provides for a procedure 
whereby a preliminary decree is passed and further proceedings are taken which will result in final 
decree. ‘This is elaborated in the order‘relatiag to appointment of cognmissionefs. @rder 26, rule 19 
of the Code expressly excludesgany case provided for by section 54 of the Code. Rule 14.goes on 
to: provide for an enquiry by.the Commissioner and report to the Court, the hearing of objections 
and the passing of the final degree.’ It seems difficult to resist the conclusion that whereas the Code 
treats the Commissioner as an officer of the Court who will male a reportgn which objections may 
be heard and a final decree miay be passed, the Collector acting under section 54 of the Code is treated 
as an authority having the final powér to effect a partition from whom no report is contemplated, no 
objections are to be heard and no final decree is-to be passed. If once it is conceded that the reference 
under section 54 does not contemplate, the passiag of a final decree, there is an obvious difficulty in : 
inferring that the Collector is a mere officer of the Court ovér whom the Court retains a general power 
of superintendence. It is, however, contended that apart fom the explicit provisfon for a final 
decree in ordinary partition cases.theve is'no. substantial difference between the provisions of the 
Code as they stood in 1896 when tbe decision-jn Chinna S@ayya v. Krishtavenamma was passed and 
as they stand now, in so far as the relative positions of the Collector and the Court are concerned, 
and our attention has been drawn to the fact that the judgment of the District Judge quoted in Chinna ` 
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Seetayyá v. Krishnavenamma! expressly refers to the contention that section 396 of the Code of Civil 
Procedure as it then stood, corresponding to Order 26, rules 13 and 14 also gave the power to hear 
objections and direct a fresh division which power was not found in section 265 which corresponds to’ 
€ present section 54. We feel that there is some force in this ‘contention, and, though it may well be 
argued that to treat the Collector as if he were a mere commissioner is out of harmony with the general $ 
scheme of the Code as it now stands, we feel some diffidence in holding that the decision in Chinna 
Seetayya v.  Krishnavenamma! can be said to have become obsolete merely by reason of the changes 
in the Code which have been enacted since that time. The correctness of this decision therefore 
Seems to us to require further consideration and we refer to a, Full Bench the question whether when a 
decree for partition of an undivided estate assessed to the payment of revenue to the Government, 
directs that a partition shall be made by the Collector or aM gazettéd subordinate of his, the Court 
which passes the decree has power to hear objections to the partition as made by the Collector or his 
subordinate and modify that decision. 
, This appeal coming on for hearing on Monday, the 19th March, 1945, in 


pursuance of the aforesaid Order of Reference, the Court expressed the following 


Opinion: The Chief fustice.—The question which *the Full Bench is called e 
upon to answer is whfether the Court which has passed a decree for partition to 
which section.54 of the Uode of Civil Procedure applies and has sent it to the Col- 
lector for the purpose*of effecting the partitign has power to hear objections to the 
order of partition actually passed. The section feads as follows : 

'. ^ ** Where the decree is for the partition of an undivided estate assessed to the payment of revenue 
to the Crown, or for the separate possession of a share of such an estate, the partition of the estate or the 
separation of the share shall be made by the Collector or any gazetted subordinate of the Collector 
deputed by him in this behalf, in accordance with the law (if any) for the time being in force relating | 
to the partition, or the separate possession of shares of such estates.” 

- — In Chinna Seetayya v. Krishnavenamma!, a Division Bench of this Court héld that 
the Court had power to hear and decide, objections to the division of the estate 
made by the Collector under section 265 of the Code of 1882, to which section 54 
‘of the pfresent Code corresponds, and in arriving at this decision the learned Judges 
relied on the decision of the Bombay High Court in Mahadan Karandikar v. Hari 
D. Chikne?, which was concerned with section 320 of the Code of 1882, to which . 
section 68 of the present Code corresponds. ‘There are several decisions of the Bom- * 
bay High Court relating directly either to section 265 of the old Code or section 54 : 
of the new Code. We shall refer to them in détail presently, but in passing we may 
say that in some of the cases the Bombay High Court has expressed the view that the 
Court has no power to interfere and in others that it has a limited power. Admitted- - 
ly there is no provision in the Code of Civil Procedure giving the right toa party ' 
aggrieved by the partition effected by the Collector under section 54 to appeal 

to the Civil Court which'passed the decree or to apply for revision of the Collector's 
order. When we read section 5* in the light of Order 20, rule 18 and Order 26, 
rules 13 and 14, it is in our judgment quite clear that the legislature did not intend 
the Court to have power to interfere with a partition made by the Collector under 


section 54. | 

Order 28, rtile 18 was inserted in the Gode for the first time in 1908, and it 
states what the decree shall contain when it relates to an estate assessed to the 
payment of revenue to the Government and what the,Court may do when the 
decree relates to other immovable property. Sub-gule (1) reproduces the provisions 
ofsection 54. Sub-rule (2) says that in so far as the decree relates to other immoveable 
property*the Court may, if the partition or separatioh cannot be conveniently made 
without further inquiry, pass a preliminary decree declaring the rights of the several 
‘parties interested in the ‘property and giving such further directions as may be 
required. 1t sheuld be borne in mind that where the decree relates to an estate 
assessed to the payment of revenue to the Govetnment there is no preliminary 
decree and the Cóurt is not required to give tlirections. In the.case of other immove- 
able property, tie Court may, however, pas? a preliminary decree and in it give 
directions with regard to the partition. "E. 

fOxder 267 rule 13 says that where a preliminary decree fòr partition has been 
passed, the Court may, in a case not providet for by section 54, issue a commission 
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to such person as it thinks fit to màke the partition or separation according to the 
rights as declared in the decree. Sub-rule (1) of rule 14 states that the Commissioner 
shall, after such inquiry as may be necessary, divide the property into as many shares 


. as may be directed by the order under which the commission was issued, and shall 


allot the shares to the parties, and may, if authorised by tlie order, award sums to be 
paid for the purpose of equalisirfg the value of the shares. Sub-rule (2) directs : 
the Commissioner to prepare and, submit a report to.the Court which, after hearing 
the objections to the report which the parties may offer, shall confirm, vary or set 
it aside. Where the Couft con or varies the report it shall pass a decree in. 
accordance with its decision, but where it sets the report aside it shall issue a new 
commission or make such other order as it shall think fit. The Court retains com- 
plete control over the partition proceedings when it is a case of dividing immoveable 


, Property which is not an,estate assessed to land-revenue, but where the partition 


1s of an estate assessed to such revenue, the Court has no contyol over the Collector. 
The decree is transmitted to hinf? to act in accordartce with the rights of the parties 
declared therein and in accordance with the law for the time Being in force relating 
f the partition or the separate possetision of shares of such estate. 


We will now refer to the decisions of the Bombay High Court which have been 


- quoted to us in the course of the argument. The first of these is Dev Gopal Savant v. 


Vasudev Vithal Savant! which was decided by a Division Bench in 1887. It was there 
said that the Collector acted ministerially in executing the decree, but that so long 
as he acted within the bounds prescribed tĦe Civil Court had no right,to replace 
his discretion by its own. Although the Court had control of its own decree it had 
no right to interfere where there had been an objectionable partition by the Collector. 
In Shrinivas Hanmant v. Gurunath Shrinivas?, another Bench said that the power given 
to the Collector under section 265 of the Code of 1882 was not in any way'*subject 
to the superintendence of the Civil Court or to revision by a Civil Court. The Col- 
lector could not refuse to carry out the decree or order of the Gourt, but when he 
had madé a partition under the section the Coürt had no power to examine his work 
or to direct him to make a fresh partition. The same view was expressed in Bhiman- 
gauda v. Hanmant Rangappa?. : : m 

There are two decisions of the Bombay High Court which run to,some extent 
counter to these decisions. In Purushottam Bhaskar v. Bafakrishna Pandurang*, the 
opinion was expressed that the Court would have power to set aside wholly or 
partially a partition made by the Collector and to ask him to make a fresh partition 
where the action taken by him was ultra vires, in other words, did not conform to 
the directions contained in the decree. In Ramachandra Dinkar v. Rrishnaji Sakharam”, 
the Collector was regarded as an agent of the Civil Court and therefore the Civil 
Court had power to remedy a mistake made by its agent in carrying out its directions. 
The learned Judges regarded the case as resembling that of legatee over-paid by 
an executor under an order of the *Court and observed that thie l&gatee could 
be compelled to make a r&fund to allow of equal distribution o? the estate. 


We consider that the decision of this Court in Chinna Seetayya v. Krishnavenamma* 
is contrary to law. We do not Share the opinion exbressed by the Bombay High 
Court in Purushotham Bhaskar y. Balakrishha Pandurang* that the Court has power 
to direct the Collector to make a fresh partition and we do not regard him as an 
agent of the Court when acting under section 54. He has astatutory duty to perform 
and in performing it he is not under the control bf the Court. He is not even 
‘required to report to the Court what he has done. When he has màde the partition 
.no order of the Court is necessary. Once the @ourt has sent the decree to the 
Collector for action under section 5%, the matter passes entirely out of its hands. 

This does not, however, mean that a person aggrieved by the partition effected 
by the Collector is without a remedy. e The Collector is subject to the control of 
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the Board of Revenue. Section 5 of the Madras Board of Revenue Regulation, 
1803; (Madras Regulation I of 1863) declares that the Board of Revenue has 
authority to superintend and control all persons employed in the executive adminis- 
tration of the public revenue. Section 5 of the Madras Collectors Regulation, 
1803, (Madras Regulation II of 1803) says that Collectors shall be under the im- 
mediate;control of the Board of Revenue and shall obey all orders communicated 
to them by the authority of that Board. Therefore, a person aggrieved by an order 
of the Collector under section 54 of the Code of Civil Procedure has the right of 
asking the Board to revise the Collector's order. In the recent case ef Ryots of 
Gorabandho v. Zamindar of Parlakimidi1, the Privy Council recognise a right of appeal 
to His Majesty in Council from an order of the Board of Revenue when leave is 


given. . 
The answer which we give to the question referred is that the Court which 


passes a decree has no power to hear objections to the partition made-by the Col- © 


lector or 'his subordinate or to modify the partitién. | 
Costs of this reference will be made costs in the appeal. - 


VS. - ———— 1° Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| Present :—Mar. Justice Kine. 


Chinni Venkatachalam Chetti " .. Petitioner 
i V. z ` e 
Kencham. Bindu Madhava Rao and others .. Respondents. 


Civil Procedure Code (V of 1908), section 115—Madras Debt Conciliation Act (XI of 1936), sections 
10 and 1@ (iv)—Suit on promissory note—Earlier proceedings before Debt Conciliation Board—Statement sub- 
mitted by creditor beyond the time allowed, but accepted by the Board—~Effect. 


Though according to the strict language of section 10 (1) of the Debt Conciliation Act the state- 


ment by the creditor should be submitted tg the Board within two months of the date of service of, ° 


the notice to submit a statement, the Board can fix a time for such submission beyond two months. 
Where the Board fixed a date &nd did not meet on such date and the creditor filed his statement 
at the next meeting of the Board and the Board accepted it, without giving any reasons, ' 

Held, that the Board had jugisdiction to extend the time and it is unreasonable to hold that on 
facts of this kind the Board must be held not to have granted any extension of time. 

Though it is a question of fact to decide what action the Board took at any particular time, if 
in the discussion of this matter by the lower Court, the finding of fact is so influenced by ghe Judge's 
views of the law and the powers and the jurisdiction of the Board, it cannot.be called a pure finding 
of fact and the High Court c&n interfere in revision. 7 E | 

Petition under section 115 o£ Act V of 1908, praying that the High Court will be 
pleased to revise*the decree of the District Court of Nellore dated the 21st day of 
December, 1942, and passed in Appeal Suit No. 43 of 1941 [O. S. No. 395 of 1939, 
District Munsiff's Court (Additional), Nellore]. 

"M. S. Ramachandra Rao for Petitioner. |. 

K. Umamaheswaram, A. Bhujanga Rao and D. R. Krishna Rao for Respondents. 

The Court delivered the following 


Jupomenr.—This is a petition by the unsuccessful plaintiff in O.S. No. 395 of 1 939 


on the file of the Court of the District Munsiff, Néllore. The decree dismissing his 
suit was confirmed on appeal by tHe District Judgeeof Nellore and the plaintiff has 
accordingly approached this Court with the present petition. ‘The suit was upon 
a promissory note which «was admitted, during the trial before the District Munsiff, 
to have bean trye and supported by consideration. In both the Courts, however, 
the suit has been dismissed on the ground that the provisions of section 19 (iv) of 
the Madras Debt Cotciliation Att prevents its. being filed. That section says that 


a suit for the recovery of any debt which has Been deemed, to have been duly dis- 


charged under sub-sectión (4) of section 10 gannot be entertained by any Civil 
Court. d ee ee (4) of section 10 provides that where a statement is not sub- 
mitted to the Board in cormpliance with the provisions of sub-section (7), the debts 
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which ought tó be included in that'statement shall -be deemed for all purposes and 
on all occasions to have been duly discharged. Sub-section (7) of section 10 pro- 
vides that,a noticé should be issued by the Board. calling. upon every creditor of a 
debtor to submit a statement of the debts owed to him by the debtor. . Such state- 
ment must be drawn up in a certain manner and.mustibe submitted within two 
months from the date of service r publication of the notice as the case may be. 


A notice in this case was served on the 12th December, 1938. According, 


therefore, to the strict lagguagesof section 10 .(2) of the Act, the statement ought 


to have been submitted to the Board on or before the 12th, February, 1939. However, 
the notice itself is in these terms, that the creditors are requested to submit to the 
Board a statement in writing on or before the r6th February, 1939, at the Board's 
office. The notice concludes by calling the attention of the creditors to section 
10 (Zi) of thé Act and to the penalty which will be exacted in case they do not comply 
with the Act. On the 16th February, the Board was due to meet at Kaluyoy ; but 
there was no meeting of the Board owing to a sudden chgnge of arrangements. 
å clerk was léft at Kaluvoy with instructions to receive any statement that may be 
handed in. The present petitiomer did not file any statement on thatday. On the 
27th February, the Board met. | It appears from the orders passed in May that 
on that day, statements were' received from the present petitioner and from other 
creditors. But no statements were received from creditors 4, 6 and 7. "Therefore 
on that day, the debts due to these creditors were declared to be formally discharged 
for non-compliance with the provisions of section 10 ¢t). No definite statement 
is made as to what should happen to the creditors who filed statements on the 27th 
February. The matter of the application ‘remained open with the Board until 
the 5th May, when it was finally closed. = 


" 

It is argued first against the petitioner in this petition that because he did not 
file his statement on or before the 12th February, his debt was automatically dis- 
charged. It seems to me impossible to accept this argument? The discharge of 
the debt is a penalty for non-compliance with the terms of a notice and the terms 
of this particular notice gave the petitioner time until the 16th February. . It is 
impossible therefore to accept the argument that becajgse he did nothing on the 
12th February, he has lost all his right of suit. v us ns 


The real point of the case, it seeras to me, is this whether on or after the 16th 
February, the Board was satisfied that the petitioner was for good and sufficient 
cause unable to comply with the direction to file his statemént by the 16th Februaty. 
There is no considered order of the Board on this matter. The matter does not 
appear to have been discussed at any length at any time before the Board noréWas 
any specific application ever put in by the petitioner or any other creditor. We 
have simply the information that on the 27th February, the Board discriminated’ 
between the case of some creditors and that of others and that on tle 16th February, 
in the B diary of the cases it is recorded that the application was adjourned to the 
27th February at Nellore owing to the sudden change of camp. It seems to me 
that the only possible inference fgom these facts is thas the Board, without of course 
giving this matter any elaborate attentiow, had realised that because they did not 
in fact meet at Kaluvoy on tht 16th February, it was reasonable to give*a further 
opportunity to the creditors to file their statements on the 27th. Those who did 
not were corisidered finally by the Board to have failed t$ comply with the notice, 
and the case of those who did were adjourned for further considewatiof. It seems. 
to me quite unreasonable to hold that on facts of this kind, the Board must be held 
not te have granted any extension oftime. . : 

"d: 


~ 


. Y - @ * * 
It was argued for the respondent here that the Board has no jurisdiction after 


the.16th February. to grant any. extension of time, an argument which seems "tome 
quite unmaintainable in view of the language of the ptoviso which says proyided. 


that, if the Board is satisfied that any creditor was, for good and sufficient. eause, 
unable to comply with such directioris, it may extend thé period for the subnfission 
of his- statement of the debt owed to him. The use ofthe word ‘ was’ shows that 
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the Board had jurisdiction, after the period of'expiry,.to decide whether it could 
be extended or not. Eos 

Finally it is argued for the respondent that this Court ought not te interfere 
with what is essentially a finding of fact, as to what particular action was taken 
by the Board. It is of course.a question of fact to decide what action the Board 
took at any particular time:but in the discussion of'this matter by the learned District 
Judge, the finding of fact is so influenced by the Jearned Judge's views of the law 
and the powers and jurisdiction of the Board that jt cannot be called a pure finding 
of fact at all. I consider therefore that it is within the powers of this Court unde 
section 115, Civil Procedure Code, to interfere in this matter. 

In thé result, the decree of the Court below will be set aside and in so far as 
all the other issues raised in the case have already been decided’ in favour of the 
plaintiff, he will be granted a decree as prayed for with costs throughout. 


V.P.S. — . 0. — , Petition allowed. 
” IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
* PRESENT :—MR. JusgicE HAPPELL. * 
Manager, Indian Express i .. Petitioner.” 


Motor Vehicles Act (IV of 1939), sections 2 (B) and 42 (1)—Car used occasionally to carrp bundles of 
newspapers to railway vtation~—Permit for * goods vehicle’ not obtained—Offence. ` 
The petitioner used on two occasions his motor car for taking bundles of newspapers from the 
Newspaper Office to the Railway Station. Hefiad no permit for the use of the car asa transport 
vehicle, He was convicted of aw offence under the Motor Vehicles Act and sentenced to pay a fine. 


Held, that as the petitioner had no permit to use the motor car as a transport vehicle and the 
motor car was a “ goods vehicle " within the meaning of section 2 (8) of tae Motor Vehicles Act by ' 
reason of the fact that it was used twice to carry newspapers, the offence charged was committed, 


The contention that the motor car was not a “ goods vehicle " within the meaning of the second 
part of the definition in section 2 (8) inasmuch as the car was not used** solely’ for the carriage of 
oods or solely for the carriage of goods in addition to passengers was untenable because ‘ solely ’ 
in the context is used only in contra-distinction to the words following, viz., ‘in addition to passengers.’ 
Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will Be pleased to revise the order of the Court of the Chief 
Presidency Magistrate, Egmore, dated 21st September, 1944 and made in M. V. 
No. 379 of 1944. D LM 
- . B. T. Sundararajan"and Vepa P. Sarathi for Petitioner. 
C. D. Venkataramanan for the Crown Prosecutor for the Crown. ? 


The Court made the following 


Orver.—The petitioner hag been convicted by the learned Chief Presidency 
Magistrate of an*offence under the Motor Vehicles Act and has been sentenced 
to pay a fine of Rs. 50. The facts as proved are that a motor car owned by the 
petitioner was twice used, on the 1st of July and a week before, for taking bundles 
of newspapers frem the office of the Indian,Express to the railway station. Sec- 
tion 42 (1) of the Motor Vehicles Act prohibits the use ef a transport vehicle save 
in accordance with the conditions of a permit and section 123 provides the punish- 
ment for an.offence in contsavention of section 42 (1). A goods vehicle is by 
definition a transpoft vehicle [section 2,(34) of the Motor Vehicles Act] ; and 
** goods vehicle "' is defined in section 2 (8) as follows : 

** * goods vehicle? means any motor vehicle constructed or adapted for use for the carriage of 
goods or any motor vehicle noto constructed or adapted when used for the carriage of goods solely 
or in addition to passengers." è - : 
The petitiéner held no permit for the use of the motor car as a transport vehicle, 
and accordingly if the*motor car Was a “ goods vehicle ’’ as defined in section 2 (8) 
by reason of.the fact that it was used twice toe@arry newspapers to the station, the 
offence charged was committed. The first part qf the definition of “ goods vehicle °° 
given in section 2 (8) of the Act does not apply to the present qase. The argument 
advayced is that the petitioner’s motor car is not a goods vehicle within the meaning 
of the.second part because it was used only twice for the carriage of goods,. and so 


* Cr. R. C. No. 54 of 1945. . 22nd March, 1945. 
e (Gr. R. P. No. 53 of 1945). 
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has not.been used solely for the carriage of goods or solely for the carriage of goods. 
in addition to passengers. This is a quite untenable construction. The view taken. 
by the Chief Presidency Magistrate that the word “solely " is in. contra-distinction 
« to the words which follow, viz., “in addition to passengers "', is undoubtedly correct ; 
and he puts the meaning of “ solely ” in the context cleanly when he says “ in other 
words it makes no difference to the answer to the question whether a particular 
vehicle is a goods vehicle, whether in addition to goods passengers are carried or 
not." The second part of the o. of “ goods vehicle” as it stood before 
amendment was “ or a mótor vehicle not so constructed or adapted which is habi- 
tually used for the carriage of goods and not of passengers.” This was an obviously 
unworkable definition, and it cannot be believed that the Legislature substituted 
for i a definition which would enable a motor vehicle to be used for the carriage 
of goods without a permit, provided that it was used for the carriage of passengers 
” only for one or two days in the year. The petitioner, in my opinion, was rightly 


convicted. The petition is therefore dismissed. * r . 
i * a," * * 
e KC. eee © ‘Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.’ 
PRESENT :—Mnm. JUSTICE SOMAYYA. l 


P. S. B. Bommanna Chettiar and another > Bk Appellants* 
U. e 
The Province of Madras, represented by the Collector "of Salem 
and another .. Respondents. 


Madras Town-Planning Act (VII of 1920), section 34, Proviso—Date of acquisition—Date of taking 
possession in pursuance of an award and not the date of the award, E 
For the purposes of the Madras Town-Planning Act an acquisition can be said to be made only 
when possession, is actually taken in pursuance of an:award and not when the award is passed. An. 
„award is nothing more than a binding offer, It cannog amount to an acqwisition. `’ 
The proviso to section 34 of the Madras Town-Planning Act is clear and unambiguous and it 
definitely lays down that acquisition should be made within three yc irs of the notification; Acquisi- 
‘tion is of title to the property; in other words, it is the vesting of title. It is not complete until pos- 
session is taken. | e | : M 
Appeals against the decrees of the District Court, Salem, in A.S. ‘Nos. 78 and 
102 of 1943 respectively preferred against the decrees of the Court of the Subor- 
dinate Judge, Salem, in O.S. Nos. 18 of 1942 and 59 of 1942, respectively. : 
K. Narasimha Aiyangar and D. Ramaswami Aiyangar for" Appellant in S. A. No. 
874 of 1944, D. Ramaswami Aiyangar and P. S. Srirfivasa Desikan for Appellant in 
S.-A. No. 930 of 1944. - pas Ew lx d 5 CX MM 
The Government Pleader (K. Kuttikrishna Menon) and K. S. Desikan for Rés- 
pondents. l i 
The Court delivered the following . l 
i JupGmMENT.—The question involved in these two appeals is the same and that is 
whether for the purposes of the Madras Town-Plannjng Act, an acquisition can 
be said to have been when an award was passed or only when: pofsession was actually 
taken in pursuance of the awaxd. . A notificatión of the intended acquisition was. 
published in the Fort St. George Gazette on the 6th September, .1932. An award 
was made by the Collector on the 26th August, 1935, and» possession was taken on 
the 18th December, 1936. Under section 34 of the Madras Town Planning Act, 
if the land is not acquired. withia. three years from the date of thé notification, it 
(the notification) shall cease.to have effect as a d&claration under section 6.of the 
Land Acquisition Act of 1894. It is*eommon ground that if the land was acquired 
only on the date when, possession was taken, more than thrée years had elapsed 
from the date of the notification and the notification will cease to have effect as a 
declaration under section 6'of the Land, Acquisition Act óf 1894 and fhe acquisjtion 
will be bad. In that case'the plaintiffs’ suits for recovery of possession must be 
ic — i 
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decreed. : The trial. Court held agreeing with: the: plaintiffs’ contention: that -an 
acquisition under the Act can be said. to have-occurred only "when possession. was ` 
taken under section 16 of the Act. The suits were therefore.decreed except as to 
damages claimed by the plaintiff On appeal the. District. Judge held that the 
acquisition: became complete when the award ‘was passed. and that having been 
made within three years òf the 6th of September: 1992, the acquisition was valid. 
The appeals were allowed and the suits were disrgissed. z 


In this Court it.is urged by Mr. Ramaswami Apem the learned advocate 
for the appellant, that the notification was really.on the roth August, 1932, as that 
is the date which the notification bears. It is not the date of the order. of the 
Government proposing to acquire the land in question that is material, but it 1s 
the date when it is actually notified. If, for instance, the-order of the. Government 
dated. roth August, 1992, was never published, it could mot be said that there was. 
a notification under section 6., Hence I agree with the: Courts below. that the 
relevant date is the Gr September, 1932,ewhen the order of the Government was 
actually published im the Fort St. George, Gazette. e 


The more important question is whether a "land can be said to have been 
acquired until possession is actually taken. The question has been well discussed 
on all its aspects by the Subordinate Judge. He has referred to the various provi- 
sions of the Madras Town-Planning Act and cf the Land Acquisition Act. The 
acquisition under the Madras TownePlanning Act is to be,made substantially 
under the provisions of tht Land Acquisition Act and therefore a referenee to the 
provisions of the Land Acquisition Act is necessary. Chapter VII of the Madras 
‘Town-Planning Act provides for land acquisition. . Section 33 says that immavable 
property required for the purpose of a Town-Planning: Scheme shall be deemed 
to be land needed for a public purpose within the meaning of the Land Acquisition ' 
Act, 1894, and that it may be acquired either under the said Act or under the said 
Act as modified inthe manner prowded in that chapter. Even in cases in which 


» 
* €, 


no further dud necessary. Secon 6 34 then says pu 
e 


* Tt shall not be incumbent on the Provincial Government, or officer áuthorised i in that behalf, 
to take immediate steps for “the acquisition of such land." i : 


Then comes the proviso in tbe*following words : ; 

** Provided that if the land is not acquired within three years from the date of d the notificationt 
it shall cease to have effect as a declaration under section 6 of the Land Acquisition Act, 1894.” 
We are not concerned with the notification of the provisions of the Land Acquisition 
Act made by thé Town-Planning Act and We may ‘therefore leave out those provi- 
sions of the Town-Planning Act from consideration. Whe provisions of the Land 
Acquisition Act have now to be considered and the questjon is whether a land can be 
said to have been agquired under the Land Acquisition Act directly when an award 
is passed under section 12 of that Acte Section. yı of the-Land Acquisition Act 
provides for an enquiry and for determining the area, the compensation and the 
apportionment of the compensation. ` Segtion 12 provides that the award is to be 


-filed in the Collector's office. e Section 16 provides: that possession may be taken 


at any tinfe after the award." Section 17 provides for-a casé of urgency. Even 
before an award is made, possession can be-taken.*: Section 48 says-that the Govern- 
ment is at liberty to withdraw from the acquisition of any- Jand of wich possession 
has not been taken. | 

The wording of section 16 is in my opinión very significant, it runs thus :: 


` * When"the*Collector has tnade an award under section 11, he may" take possession of the land, 
which shali thereupon vest absolutely i in the Crown*free-from all encumbrances,” 


Title vests absolutely in the Government on possession being taken. . Similarly 
ne. -17 provides that even before an award is. passed, possession may be taken 


* * A 
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and upon the Government taking possession title vests absolutely in the Government. 


Both these sections indicate when title vests in the Government. If title vests 
in the Goyernment only then, the acquisition cannot be said to have been made 
earlier. Acquisition is of title to the property ; in other words it is the vesting of 
title. Both sections 16 and 17 lay down that upon taking possession title vests in 
the Government.. Section 48 püts the matter beyond all doubt. It says that 
the Government may withdraw from an acquisition at any time before possession 
is taken. ‘That means that acquisition is not complete until possession is taken. 


The exact nature and effect of an award under section 12 cf the Land Acquisi- 
tion Act was considered by the Judicial Committee in Ezra v. Secretary of State for 
Indiq!. There the Judicial Committee pointed out that the award is a mere offer 
of a particular sum for the property proposed to.be acquired. The offer is binding 
on the Government, but*it is not binding on the other party . The other party 
may, if he does not accept the amount offered, require the question to be referred 
to the Civil Court and that Court is toedecide the amount payable. This detision 
shows that an award is nothing more,than a binding offer.e It cannot amount to 
** acquisition." ° 

It is argued that this view may cause great hardship. It is said that the local 
authority for whose benefit an acquisition is made under the Town-Planning Act 
should not be.asked to take up a property until the price it has to pay is finally 
determined, that this may take-more thanethree years from the date of the notifi- 
cation*and that the construction compelling the authority to take up the land 
within three years of the notification may involve serious loss. But we are not 
coneerned with such difficulties. The Madras Town-Planning Act has definitely 
laid down that the acquisition should be made within three years of the nojification. 
Courts are not concerned with the wisdom or expediency of such a provision. As 
Mr. Ramaswami Aiyangar, the learned advocate for the.appellant, urges, it may be 
that the Legislature wanted: to compel local: authorities to make up their mind 
within a definite time either to take up the land trusting to the Courts not to compel 
them to pay more than a fair price. The award gives the authority concerned a 
fair idea of the sum which it may have to pay. The Courts may be trusted to act 
fairly, and the local authority must take up the property within the time fixed. 
As I said before I am not concerned with the policy of the Legislature. The proviso 
to section 34. is clear and unambiguous. Sections 16 and 17 lay down when title 
vests in the Government and section 48 gives a clear indication to this question. 


The appellate Judge states that there is no. provision compelling the Collector 


‘to take possession or to the effect that if he fails to take possession the award would 


become null and infructuous or that the properties would cease to vest in the 
Government. Here the Judge forgets that the vesting takes place only on taking 
possession. So before taking possession, there is no question dT “‘etitle ceasing to 
vest." Title never vested before then. The argument that there is nothing to 
compel the Collector to, take possession is quite in conformity with the provision 
in section 48 that the Government may withdraw ftom the gcquisition at any time 
before: taking possession and with the view laid down by the Judicial Committee 


in Ezra v. Secretary of State for Indiat that an award is nothing but an offer. 


The decrees of the District Judge are reversed agd those of the Subordinate 


Judge restored with costs throughout. Time fdr payment of costs three months. $ 
No leave. ° 








V.S. t . = * e Appeals allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :— Mn. Justice: SOMAYYA. | 


Nallakumara Goundan .. Apptllant* Em 
; 2. 
Pappayi Ammal and another ° ae .. Respondents. 


Transfer of Property Act (IV of 1882), section 52—Suit fore maintenance and for a charge—Amendment 
of plaint—Inclusion of additional items of property in the claim—Degth of the defendant between the date of the 
application for amendment and of its being ordered—-Transfer of the additionhl items by his legal representative 
prior to his being brought on record — Yransfer affected by lis pendens. 

A suit fer maintenance was filed on the roth of March, 1932, against M, and a charge was 
claimed against certain properties in his hands, On the 22nd of April, 1932; the plaintiff applied 
for an amendment of her plaint to include the three suit items of property and to claim a charge over 
them as well. The amendment was ordered on the 13th of August, 1932. In the meanwhile M 
had died in the beginning of May, 1932 and the application to add his legal representative filed on the 
tith of July,«1932, was ordered on the 6th of August, 1932. After M’s death his legal representative 
sold tlie three suit items of property on the oth of June, 1932, to the end defendant. The suit was 
ultimately decreed and a charge given over the three suit items of property. On tht plaintiff being, 
met with opposition in execution, she filed the preserk suit for declaration that she had a right to. 
execute her decree against the three suit items of property. 

` Held, that the purchase by the and defendant was affected by the doctrine of lis pendens and was 
therefore subject to the rights which were declared under the decree in that suit, The amendment 
ordered on the 13th of August, 1932, dated back to the 22nd April, 1932, the date of the application 
for amendment. ‘The delay caused by the Court in ordering it ought not to prejudice the parties. 
The explanation added to section 52, Transfer*of Property Act, by the amending Act of 1939 has 
made it clear that the doctrine of fis pendens applies to all alienations made from the date of tlt plaint 
itself. 
It could not be said that the sale was not made by a party to the suit: When a party to the 
suit dies, the suit must be deemed to be pending against the legal persona of the deceased, t.e., against 
his legal r&presentative and must be deemed to continue until at least the expiration .of the time 
limited by any law of limitation to bring him on record. If the legal representative makes an alie- 
nation prior to his being brought on record within the time allowed by law, it is really the deceased's 
legal persona that makes tke alienation and it yill be affected by lis pendens. i - mE 
Appeal against the decwee of tht District Court, Coimbatore in A. S. No. 3 of 


1940, preferred against the decree of the Court of the District Munsiff, Erode, in 
O.: S. No. 517 of 1938. à . l TS 
The Advocate-General (P. V. Rajamannar) and K. Subba Rao for Appellant. : 


JN. Samasundaram for Respondents. e 


'The Court delivered*the following 
.. Jupement.—The second ‘defendant in a suit for maintenance brought by the 
plaintiff first respondent is the appellant in this Court. The first respondent is the 
widow of one Chinnappa Goundan. Ghinnappa Goundan and Muthuswami were 
" brothers. They became divided under a partition deed Ex. D in the year 1919. 
At that time, thefr mother and grandmother and an aunt of theirs were alive. 
The properties now in suit and a house were set apart for the maintenance of the 
three ladies to be enjoyed by them for their life. Chinnappa, the plaintiff's husband, 
‘executed a will in fayour of bis brothér Muthuswami.’ He directed the legatee 
to pay Rs. 17 to 20 per month to His wifeethe plaintiff for her maintenance. The 
will declartd that if the legatee failed to pay the maintenance to his wife, she would 
-have'a right to recover it from the properties of Chinnappa Goundan which remained 
Jn the hands of the first defendant's father after.paying his debts. It also provided 
^ that the land*thatewas set apart dt the time of the partition for the maintenance of © 
his mother and aunt should go to the legatee after their life. The plaintiff filed a 
‘suit in forma pauperis on the roth March, 1932,for maintenance against the first 
defendant's father’ Muthuswami claiming a charge over sif items of properties. - 
These items did not include the three items which had been set apart for the main- 
tenance of the three ladies and which form the subject-mattere of the present suit. 
By-a sfbsequent amendment, the widow was allowed to include the three items now 


* 
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in question and to claim a charge over these items as well. The application for 


amendment I. A. No. 386 of 1932 to include the additional items was filed on the: 


22nd April 1932, and it was ordered on the 13th August, 1932. Muthuswami 
died in the beginning of May, 1932, and I. A. No.: 421 of 1932 was filed on the 
11th July, 1932, to implead his sgn as his legal representative and it was ordered 
on the 6th August, 1932. After the death of Muthuswami and before the -appli- 
cation for adding his son as the legal representative, his son, the present first 
defendant, sold the three additiomal items and some other properties to the second 
defendant for Rs. 4,750 by a sale deed dated the gth June, 1932. Ultimately the 
suit ended in a decree by which maintenance was decreed and made a charge on the 
items purchased by the second defendant. When the plaintiff attempted to execute 
her decree, she was met with opposition and her execution petition was dismissed. 
- Then she filed the suit out*of which this second appeal arises for a declaration that 
she has a right to execute the decree and to recoyer her detree amount, from out 
of the suit properties. The suit was aé first dismissed by she District Judgt. on 
appeal on the ground that the maintenance decree was a charge decree, that no 


claim petition lay in execution ef such a decree as there was no attachment and . 


that the order refusing execution against the properties could not be challenged 
by a suit under Order 21, rule 63. The trial Court had upheld the plaintiff's 
right to execute the decree against the properties but on appeal the decree was 
reversed and the suit dismissed on the ground mentioned above. The matter 


came before me in S. A. Nos. 124, 180 and 518 of rg41. eI held that the suit might: 


be treated as one for a declaration cf the plaintiff's right to sell the properties in 
the hands of the second defendant in execution of her prior decree. The plaintiff 
had preferred one second appeal and the first and second defendants had each pre- 


ferred a second appeal. All of them attacked the judgment of the District Court. 


and all the appeals were allowed and the appeal was remanded for disposal on the 
question whether the plaintiff had a right to proceed against tbe suit properties in 
realisation of the amount due to her under the prior decree. This time it came 
‘before another District Judge and he upheld the right of the plaintiff to realise her 
decree amount from the half share of Chinnappa Goundan in the three items. 


This second appeal is preferred by the second defendant who is the purchaser ata - 


private sale from the first defendant on the goth. June, 1932. ° 
: 


The view taken by the lower appellate Court is that the purchase by the second 
defendant is affected by the doctrine of lis pendens and is therefore subject to the 
rights which were declared under the decree in that suit. It iseargued that this 
view is incorrect for two reasons : one.is that the vendor the first defendant was 
not a party to the suit on the gth June, 1932, when the sale was made by him. 
It is only a sale by a party to a suit that is affected by the doctyine of lis pendens 


enacted in section 52 of the Transfer of Property Act. The second ground is that 


the three properties now in suit had not become the subject-matter of the previous 


suit until the amendment was actually ordered which was on the 13th August, 1932. | 


Taking the latter point first, it is clear that thé amendment application was 
filed on the 22nd April, 1932» The order made on the 13th August, 1932, will 
date back to the date of the application for amendment. No authority has been 
cited to show that where an application for amendmerg seeking to include some 
more properties is later on ordered, it is the date df the order that de[ermines the 
question of lis pendens. ‘This question as to what date an amendfnent order dates 
back, whether it is to the date of the gpplicatiow for amendment or to the date of 
suit has been considereg and it has been held that it relates back fo the date of the 
amendment application; if not to the date of the suit itself. So far as the doctrine 
of lis pendens is concerned, the proper view is that the order dates back to the late of 
the application for amendment, It is then that further immoveable broperties were 
sought to be impleaded in the suit. An alienation made prior to the applieation 
will not be affected, but from the date when the applicatien for amendment was 
made, it must be held that the question of lis pendens applies. The delay caused. 
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by the Court in ordering, the application ought not to prejudice the parties. An. 
application for amendment is similar to the plaint. It is said.that the deferidants 
did: not know that these properties were included until the amendment was ordered. 
But it would be seen that where in a plaint a right to immovable property is claimed, _ 
the defendant may not know of the institution of the suit until summonses are served 
on him and still the doctrine of lis pendens has been held to be applicable to an alie-. 
nation made between, the date of the suit and the date of the service of summons. 
This rule is based upon public policy that if an alienation subsequent to the date of 
the plaint is allowed, the p]aintiff will have to bring the alienee on record every 
time such an alienation is made and there will be no end to litigation. It is in 
order to avoid that trouble the Legislature has enacted section 52 of the Transfer of 
Property Act and thé matter is made clear that the doctrine of lis pendens applies 
to. all alienations made from the date of the plaint itself. ‘The explanation added to 
the section by the amending Act of 1939 says : 

a ‘eo 


° ie a 
' '** For the purposes of Mis section, the pendency“of a suit or proceeding shall badccied to com- 
merce from the date of thé presentation 'of the plaintqpr the institution of the proceeding in a Cour 
of competent jurisdiction." ld 
Fhe next question is whether the sale was by a party to the suit. Section 52 in so 
far as it is relevant for this purpose says.-this : . 2 
- “During the pendency in any Court . . . .ofany suit or proceeding in which any right 
to immoveable property is directly and specifigally in question, the property cannot be transferred. 
Or eal dealt with by any perty to the suit or proceeding so as to affect the rights of any other 
par $us WW 
It is very strenuously argued for the appellant that the sale in question was not 
made by a party to the suit. It is urged that on the gth June, 1932, the vendor 
the first defendant herein had not been made a party to the previous suit, and that 
therefore the sale by him was not by a party to the suit. It is here necessary to 
observe that the properties are not jouit family properties of the first defendant and . 
his father Muthuswami. The half share against which the decree under appeal 
gives the plaintiff a right to get her decree amount is the half share which the 
plaintiff's husband Chinnappa Goundan had bequeathed to his brother Muthu- 
swami. Therefore in the hands of Muthuswami, the suit properties were his self- 
acquired properties on *his death which occurred before the gth June,. 1932, but 
after the 22nd April, and the properties devolved on the first defendant asethe heir 
and legal representative pf his father Muthuswami. Muthuswami was already a 
party to the suit. On my finding on the other point, there was a lis commenced 
against Muthuswgmi and a right to immoveable properties was directly and speci- 
fically in question in the suit against’ Muthuswami. On Muthuswami’s death, 
the plaintiff has three months to bring his legal representatives on record. If the 
argument advanced by the appellant is accepted, it would follow that if the defend- 
ant in a suit relating to immoveable property dies, his legal representative can pass. 
a good title to an alienee provided it was made before an application for impleading 
the legal representative is filed. Such a result is, I think, wholly opposed to the 
scheme of section 52» The real answer to the argtiment is to be found in the rule 
that where the property devolved on an&ther by inheritance, the latter continues. 
the legal Persona of the deceased and that the property in the hands of the legal 
representative is subject to -all the rightseavailable to third parties against the 
deceased. It is strictly the confinuation of the persona of the deceased in the heirs. 
We inust therefore take it that though the alienation is made by the first defendant, 
it is really Muthugwami’s legal pemona that made the sale in question. Tt was held 
even prior to the amendment in 192g that an ajienation made by a party subsequent 
to the disposal of'suit and before the presentation of an appeal was effected by the 
doctriife of lis pendens. Now by the amendigg Act of 1929 it is made clear that the 
lis commencts from the date of the plairit and continues until the suit or proceeding 
has bee disposed of by afinal decree or order ‘and ‘complete satisfaction or discharge 
of such*decree or ordex has been obtained or has become unobtainable. by reason. 
of the 'expirátion of any period,of limitation prescribed for the ‘execution thereof... 
e. 


" 
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The final decree includes an appeal and a further appeal. The section as originally 
"enacted did not contain this explanation and even then it was uniformly held that 
section 52 applied even to an alienation which was made between the disposal of 
the suit in the first Court and the presentation of an appeal to an appellate Court. 
‘The same principle should, I think, apply to a case where as here the original defend- 
ant died and the alienation was.made after his death and before the filing of the 
application to bring his legal representative on record. "The suit must be deemed 
to be pending against the legal Persona of the deceased, i.e. , against his legal repre- 
sentative and must be deemed t5 continue until at least the expiration of the time 
limited by any law of limitation to bring him on record, Whether if an application 
is made long after the expiration of the time fixed for bringing the legal representative 
on record and an alienation is made by the legal:representative and later on the 
plaintiff in the action seeks to set aside the abatement, and to bring the legal repre- 
* sentative on record and that is ordered, the doctrine of lis pendens applies or not 
does not arise and need not be considered. There may be difficulties in such a 
case, but where the alienation is madeewithin the time xescribed for bri inging 
fhe legal representative on record, it iga clear case and thereecan be no doubt what- 
ever that the rule does apply. T he effect of this will be that the execution petition 
filed in the previous suit will stand revived and further orders will have to be made 
on that execution application. The executing Court will on being apprised of the 
result of this litigation restore the execution petition to file and pee to pass 

further orders in execution. 


Another objection is that if the Jodan of lis pendenti is held to apply in this case, 
the second defendant must be taken to be a representative of the party to the previous 
suit*and that therefore the order made in execution of the previous decree should 
have been challenged only by a direct appeal and not by a separate suit, As the 
District Judge has pointed out this question ought to have been raised when the 
remand was made by this Court on the former occasion. The point was raised 
before the District Judge after remand by thissCourt. It is toodate for the appellant 


to raise this question and I consider that the District Judge is right in disallowing ' 


‘this objection. . 

The second appeal fails and i 1S dinde with costae the pence first respon- 
dent. No leave. 9 

VS. o o0 m € Tooo ta Appeal dismissed. 


| [PRIVY COUNCIL. ] 
(On appeal from the Chief Court of Oudh at Lucknow.) 
PRESENT :—LoRD THANKERTON,SSIR MADHAVAN NAIR AND SIR JOHN BEAUMONT. 


Kunwar Rajendra Bahadur Singh e. i ; : e. e Abpellant* 
* Jy. x = ] 
The Honourable Mr. jaie Kunwar Dalip Singh . . .. Respondent, 


United Provinces Encumbered Estates ci (XXV of 1934); satin 14 ( 5)——Chnstr uction and scope— Mort- 
gage contract resulting from negotiations—If one made in thé course of the ** transection’ E o dra lo treat 
accumulated interest as principal on 31st December, 1916-—Can be given. effect to. 


A contract for a mortgage is usually preceded by negotiations in which the amount to be T 
rate of interest, and the nature of the security are arranged, and when such negotiations result in a 
mortgage contract, the contract can be correctly described as made in the coursegof the“ transaction d 
within the meaning of section 14 (5) ôf pe United Provinces Encumbered Estates Act of 1934. ` In 
any event where a mortgage is made in 1912 gor which a®mortgage of #915 a sostituta the later 
mortgage must be treated as made in ne ceirse of the “ transaction.” . : 


There was nothing in the Encumbeyed Estates Act of 1934 to prevent effect being given: to a 
‘contract to convert into principal interest in arrears on the 31st December, 1916. 
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í = i " e e 4 
* P. Č. A. No. 7 of 1944. . 3 b * ` ' roth“ March, 105. 
| 44 March, 1945. 


e Ld 


e 
- 16 |. THE MADRAS LAW JOURNAL REPORTS... [r945 


Their Lordships’ Judgment was delivered by 


Sm Jonn Beaumont.—This is an appeal from a judgment and decree dated 
1gth April, 1942, of the Chief Court of Oudh at Lucknow, which modified a judg- 
ment and decree dated 25th May, 1938, as amended by a judgment and decree 
dated gth May, 1940, of, the Special Judge, First Grade, Barabanki, under the 
United Provinces Encumbered Estates Act, 1934 (hereinafter referred to as “ the 
1934 Act"). The questions raised in the appeal relate to the construction and 
effect of the 1934 Act as amended by the United Provinces Encumbered Estates 
Amendment Act, 1939 (hereinafter called “ the 1939 Act ?).- 


The facts giving rise to the appeal are not in dispute. 


On the 23rd January, 1912, Raja Raghuraj Bahadur Singh borrowed Rs. 50p,000 
from. Raja Sir Harnam Singh, carrying interest compoundable half-yearly on the 
terms of a mortgage deed. On the goth October, 1914, Raja Raghuraj Bahadur* 
Singh executed a fresh mortgage (hereinafter referred to as “the mortgage of 
1919”) in favour of Raja Sir Harnam Singh, in substitution for the mortgage of 
1912 for securing Rs 5,71,490-19-9 carryipg interest at 6 per cent. per annum 
payable on the goth June and 31st December, inach year, with a provision that 
if any half-yearly instalment of interest was not paid on the due date, it should be 
added to principal and carry interest at the rate of 6 per cent. per annum. The rate 
of interest was subsequently raised, but nothing turns upon this. On the 8th Jan- 
uary, 1926, Raja Sir Harnam Singh obtained a preliminary decree on the mortgage 
of 1915, which decree wag made finaf on the 26th February, 1927. In the year 
1925, the mortgagor having died, his sons divided the estate and liabilities between 
themselves.. One of the brothers paid off his share of the mortgage debt under 
the mortgage of 1915, and on the 17th October, 1929, the other son, namely, the 
appellat Kunwar Rajendra Bahadur Singh executed a fresh mortgage. (hereinafter 
referred to as “ the mortgage of 1929 ") in favour of Raja Sir Harnam Singh to 
secure the appellant's share of the mortgage debt amounting to Rs. 7,60,108-11-9. 
Interest was to be payable at the pate of 7 per cent. per annum and there was a 
provision for capitalising iifterest in arrear similar to that in the mortgage of 1915. 
In February, 1935, a decree for sale was made of the property comprised in the 
last mentioned mortgage. " 


In April, 1935, thé Act of 1934 came into operation. By section 4, the right 
is given to any landlord who, or whose immoveable property, is encumbered by 
private debts, to make gn application to the Collector of the District requesting 
that the provisions of the Act be applied to him. The Collector is required to 
forward the application to the Special Jud ge appointed under the Act. Section 14 
provides for the hearing of the application by the Special Judge. Sub-sections (4) 
(a), (5) and (6) are in the following terms: — « i 

* (4) In examiping each claim the Special Judge shall have and. exercise all the powers of the 
Court in which #sut for the reeovery of money due would lie and shall decide the questions in issue 
on the same principles as those on which such Court would decide? them, subject to the following 
provisions, namely :— . l 

(a) the amount of interest held,to be due on the date of application shall not exceed that portion 
of the principal which m3y still be found to be dug on the date of application. — l 


For the purpose of ascertaining the principal under cl&use (a) of sub-section (4) the Special 

Judge shall'treat as principal any accumulated interest which has been converted into principal at 

any statement or settlement of account, or by anyscontract made in the course of the transaction 
before December grst, 1916. ~” . 

(6)' For the pugpose of ascertainiilg the principal under clause (a) of sub-section (4) the Special 

Judge shall net treat as principal any accumulated interest which has been converted into principal 


at any statement or sejtlenwent of accoun®s or by any,contract made in the course of the transaction 
. after December gist, 1916." e* i 


The effect of the Act seems to be that the Special Judge has to ascertain the 
principal sum due at the date of the application and, in so doing, disallow all interest 

. capitalised, at any rate, after ‘the 91st December, 1916. Once the principal sum 
has been*so ascertained, it follows that the balance of the amount due, so far as the 
wholeedebt consists of eapital ‘and interest, and excluding other sums, which may 


. s 
a 
- 


* 
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be due, e.g., for costs, charges, and?expenses, is . attributable to interest, of which 
the amount recoverable is limited to. a sum. equal to the principal. 


On October goth, 1936, application under the Act was duly made and it is not 
contended that such application was out of time. The Special Judge determined 
the application on the 25th May, 1938. He held that of the'amount secured by the 
mortgage of 1929, the principal sum comprised in the mortgage of 1915 represented 
principal and the balance intereste He then apportioned the principal sum between 
the present appellant and pis brother in the proportions in which they had divided 
the liability under the mortgage of 1915 between thér and or that basis He fixed 
the principal due by the appellant at Rs. 3,45,291-8-9, and held that the appellant 
was liable for payment of that sum for principal and a further sum of the same 
amount for interest. He also allowed certain sums for costs and fixed the total 

«amount for which the appellant was liable at Rs. 7,02,14048-6. 


On the 29th September, $»938, the appellant presentéd a memorgndum of 
appeal to the, Chief Court of Oudh against this decision but, before the appeal 
c&me on for hearing, the Act of 1939 was passed on the goth September, 1939. ` 


x That Act provided, in section 14, of the 1934 Act, for the words and figures 
before December 31st, 1916 " in sub-section (5) the words and figures "on or 
before December 91st, 1916 " should be substituted, and an explanation was added to 
sub-section (5) in these terms : | | 
“ Interest which on or before December gist, 1916, became part of the principal under the 
express terms of the original contract shall, for the purpose of this section, be deemed to be principal." 
By us 22 a new section No. 20-À was added after section 20 of the 1934 Act 
which so far as material provided, that notwithstanding anything in the 1934 Act, 
if in the determination of any claim under the provisions of section 14. any*interest 
had not been treated as principal solely on the ground that it was converted into 
principal on December gist, 1916, of on tha ground that it gwas converted into 
principal on or before December 31st, 1916, in accordance with an express term 
in the original contract, the amount due under such claim should be re-determined 
in accordance with the provisions of the Act.’ i 


The reason for the insertion of the explanation to section 14, sub-section (5) 
of 1934 Act would seem to have been that the Chief Court of Oudh, in the case of 
. Sundar Lal v. Kaniz Zohra Begum? had decided that the contract referred to in sub- 

section (5) was a contract entered into after the original mortgage and did not 
include a provision for converting interest into principal contained in the original 
mortgage. This case will be considered later in this judgment. e ; 


On the oth May, 1940, an application was made under section 20-A, sub- 
clause (4) of the 1939 Act to re-open the decision of the Special Judge of the 25th 
May, 1938. The application came before another Special Judge Who added to the 
' principal sum allowed by*his predecessor unpaid interest which became payable 
between the date of the 4915 mortgage and the 31st December, 1916 and held 
that the amount to which ethe claimant mortgagees „were entitled was 
Rs. 7,37,715-12-6. In fixing thig amount the leagned Judge, apparently by inadver- 
tence, omitted to include the costs allowed by his predecessor. ` . 


The appeal to the Chief Court against the order of the 25th May, 1938, came 
on for hearing on the 13th April, 1942, and was trQated as an appeal both against — * 
the order of the 25th May, 1938,.and the order of re-determinatiorf of the gth May, 
1940. The appeal was dismissed, and gross-objestions asking for the costs allowed 
at the first hearing and omitted by» inadvertence on the re-determination were 
allowed. In dismissing the appeal the learned Judges of the Chief Court expressed 
the view. that the prigcipal sum allowed by the first Special Judge was at teo low 
a figure. Their Lordships have felt some difficulty in ‘following tlte Views of the è . 
Et ln 


+ . 
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learned Judges of the Chief Court upon this “point, but as there "was no,:appeal 
against the amount at which the principal sum ‘had'-been. fixed by. the Special 
Judge the observations were unnecessary for the determination of the appeal and 
need not be further considered. — ' 

.. On this appeal the only point which has been'seriously argued is that the 
amendments to the 1934' Act made by the 1939 'Act are ultra vires in so far as. they 
are retrospective, by reason of the provisions of,section 292 of the Government of 
India Act, 1935. That section provides : '" 

“ Notwithstanding the repeal by this Act of the Government’ of India Act, 1915, but subject 
tothe other provisions of this A&t all the law in force in British India immediately before the come 


mencementeof part 3 of this Act shall continue in force in British India until altered or repealed 
or amended by a competent legislature or other competent authority.” "es 


The argument is that if a law be altered retrospectively, it has, in effect, not con- 
tinued in force until altered by a competent legislaturé. Their Lordships find it* 
unnecessary to deterniine this question because in their view retrospective provisions 
of the 1939 Act have no effect on the rights of the parties to this litigation. In 
their Lordships’ view*the case of Sundar Lal w. Kaniz Zohra Begum? is open to serio&s 
criticism. The Court in that case discussed with Some precision the meaning of 
the word *'course"' in the expression “in a contract made in the course of the 
transaction " but they did not discuss the meaning of the word “ transaction," and 
assumed it to refer only to the ultimate written contract. A contract for a mortgage 
is usually preceded by negotiations ig which the amount to be advanced, rate of 
interest, and the nature of*the security are arranged, and their Lordships think that 
when such negotiations result in a mortgage contract, the contract can be correctly 
described as made in the course of the transaction. But, however that may be, 
in the present case the mortgage transaction unquestionably commenced in 19i2 
when the original mortgage was entered into for which the mortgage of 1915 was 
substituted. It seems to their Lordships clear that the mortgage of 1915 was a ,' 
contract made in tke course of the. tuansaction within the meaning of section 14 (5) 
of the 1934 Act and the figst Special Judge was in error in not allowing capitalised 
interest under the mortgage of 1915 down to and including the 31st December, 
1916. It may be noticed that the Act of 1934 was silent as to interest converted 
into principal on the gist December, 1916, and there was nothing in the Act to 
prevent effect being given to the contract between the parties as to such interest. 
But their Lordships agree with the Chief Courtin thinking that the first Special 
Judge must be treated as having disallowed interest because it had been converted 
into principal on or before December gist, 1916, in accordance with the express 
term in the original contract, and the matter was therefore rightly re-determined 


by the second Special Judge under section 20-A of the 1939 Act. ~. 
For these reasons their Lordships will humbly advice His Majesty that this 
appeal be digmssed with costs. . l EM 
K.S. l ———— — * Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


: 
- 9 manea * . * » 
PRESENT :—S1R* ALFRED Henry LrowEL LeACH, Chief Justice AND Mr. Justice 
LAKSHMANA RAO. * ., 


Kunnatan Vittil Chandu Kutty Nayar and another .. Appellants* 
"M 000 4 MN 
Karayat Gopalan ‘Nayar and ‘others - E Respondents. e 


Malabar Tenancy Act (XIV of 19309, section 21—Suit b " wro ly evicted tenant torati 

holaing—It is not esseiftial that all the tenants should join*in the sui hea thes are Joint ak: a i 

Where there art joint tenants all of them need not join in a suit under section 21 of the Malabar 

Tenancy Act for the restoration of possession of the holding from which they have been wrongly 
evicted by the jenmi who has granted a lease of the holding to another after the eviction: ad 

. OO UCTTTTTTTUOMMMMMM———————————————MMM—————á 

. 1. (1939) LL.R. 14 Luck. 430. | 
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"* A. A. O. No. 571 of 1944." 22nd March, 1945. 


45 


e 
Hp CHANDU KUTTY NAYAR:U. GOPALAN NAYAR. 79 


-` Appeal against the order of the District Court, North :Malabar, dated 3rd July, 
1944, and-made in A. S. No.:120 of 1944.:(O. S. No. 301 of 1943, District Munsiff 
Court; OuJgandy). ^" = > l À et eee pn E 
S. Venkatachala Sastri for Appellants. 
_ C- K.. Viswanatha Aiyar for Respondents. 
The Judgment.of the Court was delivered by 


The Chief Justice.—lhe plaigtiffs in this suit are. brother and sister. With 
their brother Chathu alias Cheriyomana Nair, they formed a tarwad. .On the 25th 
August, 1939, the first defendant granted a kanom d&mise to the plaintiffs and. 
Chathu in respect of the property in suit. In O. S. No. 747 of 1940 in the Court of 
the District Munsiff of Quilandi, the first dgfendant obtained a decree for possession 
of the property on the ground that he wyfhed to cultivate it himself. He obtained 
possession but he did not continue to cyltivate the land.’ In or about the month 
of August, 1942, he granted an éral lake of thé property te the second defendant 
agd on tbe otl? February, 1943, he.executed a registered lease fn his favour. There- 
upon the plaintiffs filed the presgnt sut under section 21 of the Malabar Tenancy 
Act for restoration to them of the land from which they were evicted. Originally 
there were only two defendants ; the jenmi and his lessee. Subsequently the 
heirs of Chathu were added as defendants 3 to 7. The first and second defendants 


- 


averred that the suit was not maintainable because two of the former tenants had. 


not joingd in-as plaintiffs. . In their writtén*statement,. the third, fourth and sixth 
defendants intimated that they did not wish to recover possessicn of the property. 
The fifth and seventh defendants stated that they had no objection to the suit being 


decreed. 


The District Munsiff held that the suit was not maintainable and consequently 
, dismissed it. On appeal the District Judge of North Malabar reversed the decree 
of-the District Munsiff on the ground that the spit was-maintainable by the plaintiffs 
irrespective of the attitude adopted by some of the legal representatives of Chathu. 
Accordingly he remanded the suit to the District Munsiff for disposal according 
to law. ‘The first and second defendants have appealed. ‘The appeal came in the 
first instance before Chandrasekhara -Aiyar, .J., who at the suggestion of the appel- 
lants directed that it should be placed before a-Bench. IA his order the learned 
Judge intimated, however, his agreemént with the opinion of the District Judge. 


Sub-séction (1) of section 21 of the Malabar Tenancy*Act states that in a case 
in which eviction is obtained on thé ground specified in clause (5) of section 20 (the 
clause which was relied upon by the jenmi when suing for eviction),*and the landlord 
who obtains the eviction transfers any of the lands to a person “on any kind of 
lease or mortgage with possession or on kanom, kuzhikanom or verumpattam, 
within six years of the eviction, the tenent shall be entitled to sue fer the restoration 
to him of the possession of*ll the lands from which he has been evicted and to hold 
them with all the rights and subject to all the liabilities of a tenant." 


. This right is subject to the*provisions of sectior* 43.. Sub-section (2) of that 
section, shorn of its proviso, which does nbt apply here reads as follows : 

* If there are intermediaries between the landlord who has obtained the eviction and’ the person 
who cultivates the land, all persons whose interests in the holding are terminated by the eviction 
shall be entitled to be restored to the respective interests they» had at the time of the eviction as if 
there had been no eviction, and in case any one of them does*not claim restoragion the tenant next 
below him shall be entitled to claim such restoration and hold the land (a) on the terms en which the 
person not claiming the land held it, if he and the cldimant $elonged to the sarge class, or (b) on the 
terms on which the claimant held it if he arf] the person who did not claim the" land belonged to 
different classes" ~- > > >% > s - EU T A 
The case for the appgllants is that. as section 21 speaks of m the tenant "- this -must 
mean that where there are joint tenantg all of them must join in before tlfere can be a 
decree for the restoration of possession. This argument is a plausible one, butewhen 

the question is examined fully in the light of the whdle Act.it cannot. be accepted. 
The main object of the Act is to secure fixity of tenure for tenants and section 43 
* 
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gives clear indication that if one tenant does not wish to avail himself of the provi- 
sions of section 21 another tenant can do so ; of course, on the same terms as before. 

- If the argument advanced on behalf of the appellants were to be accepted, it would 
mean that where a lease has been granted to a tarwad, say, of fifty members, the ¢ 
fact that one of them refuses to join in the suit for restoration would defeat the forty- 
nine other members. Such a situation could not have been intended by the framers 
of the Act. The word “tenant” is defined in section 3 and it is in the widest 
possible terms. It means any person who has paid or has agreed to pay rent or 
other consideration for his being allowed by another to €njoy the land of the latter. 
and includes an intermediary, a kanomdar, a kuzhikanomdar, and a verumpattam- 
dar of anf description. l l 

We consider that the fact that threq of the legal representatives of Chathu do 
not wish to have the tenancy restored s not mean that Chathu's brother and, 
sister cannot have restoration of the holding on the same terms as they hold it before 
theyewere" wrongly evicted by tHe first appe lant. *That-they were wrongly evicted 
is quite clear. The jgnmi did not in fact require the land for his own cultivatiog. 
This is shown by the grant of a lease of it to the,second defendant soon after the 
eviction. ; : 

For these reasons, the appeal is dismissed with costs in favour of the plaintiffs 
(respondents) 

K.S. . SE Appeal dismissed. 

.IN THE HIGH COURT OF JUDICATURE AT MADRAS.* 


PRESENT :——Mn. Justice Happen. - 


^ 


Gnanasoundari ..  Petitioner* 
« * 
v. ZEN l 
Nallathambi alias Jokiam Jebamalai and ‘others A .. Respondents. ` 


Christian Marriage Act (XV of 1872), sectton 88—-S cope—Roman Catholic marrying Protestant wife in a 
Protestant Church without a dispensatjon as required by the Canon Law of the Church of Rome— Marriage if void: 
as forbidden by the '* personal law” of the husband—Second marriage by husband during lifetime of such wife— 
Offence of bigamy-—Release by wife in favour of husband —If can operate as dissolution of marriage—Penal Code 
(XLV of 1860), section 494. - œ f = A 
. M, who was baptised.a Roman Catholic, after the death of his, Roman Catholic wife married G, 
a Protestant in a Protestant Church, the ceremony being performed by a Protestant Pastor. Later G 
executed a release deed in favour of V who then married X in a Roman Catholic Church, tht ceremony 
being performed by a Roman Catholic priest. G then filed a complaint charging N and X with 
the offence of bigamy and the priest who solemnised their marriage with abetment of the offence. 
The ‘defences raised were (1) that the release deed operated as a dissolution of the marriage according: 
fo the custom of theecommunity to which the parties belonged and (2) that the marriage with G was 
not a valid one by reason of the provisions of section 88 of the Indian Christian Marriage Act as the a 
Canon Law of the Church of Rome which was Vs personal law forbade the marriage of a Roman 
Catholic with à Protestant without a dispensation and forbade absolutely the marriage of a Catholic 
with a Protestang in* Protestant Church by a Protestagt Pastor. : 


Held, the marriage between N and G having been solemnised as nequired by the Indian Christian. 
Marriage Act it subsists unless it is dissolved or declared null and void and there is nothing in the 
Indian Divorce Act which permits the dissolution of a legal marriage between Christians by virtue 
of any custom applicable to either dr both of the parties to the marriage. The custom is not a part 
of the personal law of the parties which inyalidates the marriage ab initio so as to afford a defence to 
the accused. The marriage to attract the provisions of sectior? 88 of the Indian Christian Marriage 
Act must be a nullity according to the personal law of the party. That part of the personal law of the 
parties"only is contemplated by the section which selates to absolute impediments to any marriage 
atall between the parties, (even marriage according to the rights of their own churches) impediments 
such,as prohibited glegrees of consanguinity or affinity. Accordingly there was a valid marriage 
between JV nd G subsisting when JV married X and the accwsed were guilty of the offence charged. 
"Saldànha v. Saldanha, (1929) L.L.R. 549Bom. 288, relied on and Lopez v. Lopez, (1885) LLR. 

2 pé ds 


* 


12 Cal, 706 (F.B.) referred to. > ` 
Petition under sections 435 and 439 of the Code of Criminal Procedure, 1808, 


praying that the High Court will be pleased to revise the jydgment of the Court 
* of thg Special First Class Magistrate of Devgkottai in C. Ci. No. 76 of 1944: 





" Cr. R. G. No. 881 ‘of 19 ! UU s l do Mah E T E 
5 (Cel, R. P. No. 826 of 1949, -` agth March, 1945. ". 
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O. T. G. Nambiar instructed by Messrs. King and Pariridge for Petitioner. 
The Public Prosecutor (V. L. Ethiraj). on. behalf of the Crown. 
A. S. Sivakaminathan and A. Doratraj for Respondents. 


The Court made the following . x ; 

Orver.—This is a petition to revise the judgment of the Special First Class 
Magistrate, Devakottai, in Calendar Case No. 76 of 1944, by which he has acquitted 
the first and third accused in that case. The ist accused was baptised a Roman 
Catholic and married his fist wife in a Roman Catholic Church. The complainant 
P. W. 1 is à protestant and in 1930, after the death of his first wife, the rst accused 
married her in a Protestant Church, the ceremony being performed by a Protestant ` 
Pasto. Two children were born of the marriage. On 19th May, 1942, the com- 
plainant executed a release deed Ex. 1, iff favour of the 1st accused—the relevance 
of this deed will appear later. On 16tM September, 1943, the 1st accused married 
the 2nd accused in a Roman Catholic &{hurch, the ceremofiy being performed by 
the 3rd accused, a Roman Catholic Pfiest. Thereafter on 44th. December, 1943, 
P. W. 1 filed a complaint in the &iourt of the Joint Magistrate of Ramnad charging 
the 1st and 2nd accused with the offence of bigamy punishable -under section 494 
of the Penal Code, and the 3rd accused with abetment of the offence. l 


Section 494 of the Indian Penal Code reads : 

** Whoever, having a husband or wife living, margies in any case in which such marriage is void 
by reason pf its taking place during the life of such husband or wife, shall be punished, etc.” 
The marriage between the 1st accused and the complainant in 1930 was a marriage 

 solemgised under the provisions of the Indian Christian Marriage Act (Act XV of 
1872). Section 1 of that Act states that the Act “ extends to the whole of British 
India " and section 4 provides that : 

. “ Every marriage between persons one or both of whom is (or are) a Christian or Christians, 
shall be solemnised in accordance with the provisions of the next following Yection ; and any such 
marriage solemnised otherwise than in accordance with su«h provisigns shall be void.” 

It is not disputed that the marriage between the accused and the complainant was 
solemnised in accordance with the provisions of section § of the Act. A marriage. 
solemnised under the provisions of the Indian Christian Marriage Att subsists so ` 
that any second marriage by either of the parties to the-first marriage during the 
lifetime of the other party is void unless-the marriage has been dissolved under . 
the provisions of section ro of the Divorce Act or declartd null and void under 
section 18 on any of the grounds set out in section 19. It may be conceded, however, 
that a person accused of an offence under section 494, I.P. Code, fnay plead in his 

e» defence that the first marriage was null and void even though he has not obtained a 
declaration to that effect under section 18 of the Divorce Act. In the present 
case the rst and 3rd accused raised two, defences: First that the marriage of the rst 
accused to the 2nd was not jn any case void because the release deed—Ex. I—exe- 
cuted by the complainant operated as a dissolution of the marriage between the rst 
accused and herself accordfng to the custom of the community to which’ they both 
‘belonged ; and, secondly, that the marriage in 1930 was not 4 valid marriage by 
reason of the provisions of section 88 of the Indian Christian Marriage Agt. The 
and accused was discharged on the ground that there was no proof that she knew 
of the rst accused's previous marriage afhid her casg is net before me. __ 


The learned Magistrate has not specifically found that the release deéd operated 
as a dissolution of marriage so that the marriage between the, rst and 2nd accused 
was not void ; but he has treated iè gs‘'a point in favour of the first accused. It 

v . * A e . . 
might perhaps have been taken into consideration on a question of sentence, but 
it should not have been allowed to Affect the question whether the 1st accused had 
committed the offencé charged or not. The custom is not of course a*part of the e . 
personal law of the parties which inv@lidates the marriage ab initio, and thére is 
nothing in the Indian Divorce Act which permits the dissolution of a legal mariage 
between Christians by virtue of any custom applicable to either or both of the parties 
a é 
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to the marriage. The marriage of the 1st accused to the 2nd accused was not, 
therefóre, a valid marriage simply by reason of the release deed executed by the 
complainant. a . 

The point then has now been reached that if the marriage between the 1st and 
and accused is not void it can only be because,the earlier marriage between the 
Ist accused and the complainant was not a valid marriage by reason of the provisions 
of section 88 of the Indian Christian Marriage Act. Section 88 of the Act reads : 


e . ; 
** Nothing in this Act shall-be deemed to validate any marriage which the personal law applicable 
to either of the parties forbids himyor her to enter into." 


It is conténded for the accused that the personal law of the 1st accused who was 
baptised a Roman Catholic is the Canoy Law of the Church of Rome and that 
the Canon Law forbids the marriage of Roman Cathóljc witha Protestant without 
a dispensation and forbids absolutely the Marriage of a Catholic with a Protestant " 
in a.Protéstant Churchsby a ‘Protestant Paftor. For the complainant it is argued 
that “ personal law " $n section 88 does not,mean the whole of the personal law of 
the party or parties applicable to marriage But on]y such parts of the personal laW 
as prohibit any marriage between the parties. The personal law contemplated, 
it is said, if section 88 is construed in its proper context and having regard to the, 
Act as a whole, is that part of the personal law which relates to impediments which 
prohibit the marriage of the parties absolutely, such impediments as that given as the 
marginal note to section 88 that the partits are “ within prohibited degrees” of consan- 
guinity or impediments of a like absolute character such as idiosy, impotence, or 
infancy. In support of his argument learned counsel for the complainant relies 
on the decision of the Bombay High Court in Saldanha v. Saldanha!. ‘The contention 
put forward for the accused is supported mainly on the ground that, according to the 
ordinary rules of construction, * the personal law applicable to either of the parties "' 
will not bear the restricted meaning put on the words by the complainant. 


Before considering Saldgnha v. Saldanha! it will be convenient to refer to an earlier. 
decision of the Calcutta High Court in Lopez v. Lopez?. In Lopez v. Lopez?, it was 
pleaded by the defendant iy a suit for restitution of conjugal rights that his marriage 
to the plaintiff was null and void as she was his deceased wife's sister. The case 
turned on whether the English law with regard to prohibited degrees applied or the 
personal law of the defendant who was a Roman Catholic. If the English law, as 
it then stood, applied, the marriage was null and void ; but under the personal law 
of the defendant, which was held,to be the Canon Law, a valid marriage could be 
contracted if a dispensation had been granted. It was held that the defendant's 
personal law applied and, in the absence of evidence, the dispensation was presumed. 
The case is not precisely in point. What was decided was, first, that the personal 
law of the party with regard to prohibited, degrees was the personal law of the 
community to which the Darty belonged and not the pergonal law of English Chris- 
tians on the footing that the personal law of English Christians had become the 
personal law of all Christians domiciled in India ; and secondly, that the personal 
law of a Roman Catholic governing religious matters is the Canon law. "The 
question, however, of the scope of section 88 was noteconsidered.' The case decided 
no more than that a marriage solemnised under the Indian Christian Marriage Act 


tap, 


is invalid if the relationship of the partieS to it is within the prohibited degrees 


according tg the personal law of either of the parties. 


Saldanha v. Saldanka} is more directly in point. * In that case two Roman Catho-. 
lics were married in due form under the Chrigttan Marriage Act before a Registrar. 
in accordance with the provisions of part V of the Act. Shortly afterwards, the: 
husband was married again to another woman in a Catholic Church by a Catholic. 
e priest, The wie of the first marriage brought a suit for a declfration of the validity - 
of hes fivst marriage and for restitution of cofljugal rights and at the same time the 


e. e 





I. (1929) LLR. 54 Bom. 288.  ——— a. (1885) LL.R. 12 Cal. 706 (F.B.). 
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t t 


. 
11] . GNANASOUNDARI V, NALLATHAMBI.... . 83 


husband. was prosecuted for bigamy. The suit was decreed for the plaintiff but in 
the criminal case the husband was acquitted. The defendants appealéd against 
the decree,in the civil suit and the Provincial Government appealed against the 
acquittal of the husband in the criminal case. Both appeals were heard by a Bench 
of .the Bombay High Court which consisted of Blackwell and Kemp Justices. ‘The 
argument advanced for the husbahd was that he was governed by the Canon, Law 
which forbade Roman Catholics,to marry otherwise than “‘ In facie ecclesiae °? so 
that his first marriage was invalids under the provisions of section 88 of the Indian 
Christian Marriage Act. Whe learned Judges agreed in dismissing the civil appeal 
and in allowing the appeal of the Government against tHe acquittal of the husband. 
Blackwell, F., held that section 88 did not cover any prohibition as to tlfe form of 
marriage and drew attention in regard tg the law of marriage to the distinction 
between the lexi loci contradus and the lexfdomicilii, He pointed out that it was 1m- 
possible to suppose that the legislature if an act dealing with the forms of marriage 
of Christians could by section 88 havefintended tô enable eparties. to rely upon a 

hibition as to form imposed by their fersonal law so as to inyalidate the marriage. 
He concluded that the expression, ** personal law ” in section 88 as not limited to the 
personal law as to prohibited degrees but would include any personal law apart 
from any personal law as to the form of ‘marriage, which forbade either of the 
parties to enter into a contract of marriage with one another. Kemp, J., considered 
that the Canon Law did not in fact prohibit the marriage. He also expressed the 
opinion that although the personal law referred to in sectjon 88 of the Indian Chris- 
tian Marriage Act is to be found, as far as Catholics are concerned in the “Canon 
Law, Lopez v. Lopez! was no authority for the proposition that the expression 
** perfonal law ”?” incorporates the whole of that personal law... 





Excépt for the fact that it is not in every respect on.all fours with the presen 
case I should be content to follow Saldanha v. Saldanha? and, say no more. In 
Saldanha v. Saldanha? however both parties wére Catholics and the marriage was 
before a Registrar ; in the present case onë of the partifts was baptised a Catholic 


while the other was a Protestant and the marriage was solemnised in a Protestant 


Church. In Saldanha v. Saldanha? therefore, the objection to the marriage in the 
eyes of the Church or according to the Canon Law could beenothing thore than an 
objection.to the form of the marriage. As Kemp, J., pointed out prior to the mar- 
riage before the Registrar there was nothing in the personal law of the parties 
which forbadé their marriage. ‘In the present case there is not only the question 
of the form of the marriage in a Protestant Churth and so not in facie ecclesiae, 
but the marriage was between a Catholic and a Protestant which is forbidden*by 
the Canon Law without a dispensation. Saldanha v. Saldanha? governs the facts of 
the present case to this extent, that the marriage between the first accused and 
the complainant is not invalid merely because it was salemnised" inea Protestant 
Church. The question rémains whether a. marriage between a Catholic and a 
Protestant without a dispensation is void according to the personal law applicable 
to Catholics so that, under the provisions of section 88, it cannot be validated by 
anything in the Indian Christian Marriage Acts Although in Saldanha v. Saldanha? 
only the form of the marriage was in question, the view expressed by Kemp, J.» 
with which I respectfully agree, that sectjon 88 relates to impediments. to’ marriage 
and that not all the impediments enümerated in she Canon Law are necessarily 
attracted by the section, affords guidance for the Construction ofethe Section as a 
whole. The words “ Nothing in this Act shall be deemed to'vglidate any marriage" 
presuppose that the marriage is net rierely forbidden by the personal law of a 
party but that it is, according to that personal law, a nullity. Is theñ the‘impediment 
under the Canon Law to the marriage of a Catholic and a Protestant- without,a 
dispensation an impediment covered by the expression ;* personal law.e’ is section 88, 
ty e DL k , i JS E LI ES 
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and does the impediment, according to the Canon Law, render a marriage between 
a Catholic and a Protestant no marriage at all? 


A Christian or Christians can only contract a legal marriage in India under * 
the provisions of the Indian Christian Marriage Act. All the provisions of the Act 
apply to Christians of all denominations except Part VI, which deals with the 
marriage of native Christians, and which it is stated ‘‘ shall not apply to marriages 
between Roman Catholics ” except ** so much of sections 62 and 63, as are referred 
to in section 64." Section 88 is the last section of the Act and appears in part VIII 
which is headed “ Miscellàneous." Now it would certainly be surprising, having 
regard tô the scheme of the Act and the position of section 88, in it, if the 
provisions of section 88 should make impossible for a Catholic and a Protestant 
the provisions of the Canon Law.  Thig 


to marry at all except in accordance wi 
cannot have been cantemplated by the kgislature, and the difficulty is obviated 


if an int&rpretation issput on the section Mvhich,"in my opinion, does no violence 
to the words used, namely, that, as the nlarriage to attract the provisions of sec- 
tion 88 must be a nullity according to the personal law of a party, that part of the 
personal law of the parties only is contemplated by the section which relates to 
absolute impediments to any marriage at all between the parties, even marriage 
according to the rites of their own churches, inipedimentssuch as prohibited degrees 
of consanguinity or affinity. 






e 


e . 
That this view is correct appears in my opinion, from a consideration 
of the question from the point of view of whether the Canon Law does in fact forbid 
a Catholic and a Protestant to enter into a marriage, on a proper construction 
of these words in their context in section 88 of the Act. The marriage which under 
section 88 will be invalidated if the personal law applicable to either of the parties 

forbade them to enter into it is a marriage which, but for the personal law of the : 
parties is a legal and valid marriage according to the law of India. For such a 
marriage to be deemed nd? to be valid, however the scope of section 88 is regarded, 
it is clear that the personal law of a party must not only forbid the party to enter 
into the marriage but must hold such a marriage not to be a legal marriage but to 
be null and void ab ijo. But does the Canon Law forbid a Roman Catholic 
to enter into a marriage with a Protestant except after a dispensation has been 
granted and in a Catholic Church in this sense? I do not think that it does and 
certainly it was not proved in this case that it does. Father Kalathil, Professor 
of Theology in the St. Paul's Sentinary at Trichinopoly gave evidence for the defence 
as D. W. g. He referred in his examination-in-chief to Canons 1094, 1060, 1061, 

1325, 1099 and other Canons and stated no doubt that a Catholic and a Protestant" 
could not enter into a valid marriage except under a dispensation from the Church 
got under Canon 106r. . But it is clear that what he meant was that they could 
not enter into a valid marriage in the eyes of the Churcle In his cross-examination 
he said that he was not informed about any prior marriage of the first accused ; 
and then, and this shows clearly that he was not» contending for the position that 
the. rst accused was at liberty to marry another woman because the earlier marriage 
was forbtdden by the Canon Law, '* The civil powers are competent to legislate as 
regards the effects of matrimony." A marriage, as has already been pointed out, 

must be a nullity according toethe personal law of either of the parties to it before - 
any questión of its being validated by reason of anything contained in the 
Christian Marriage Act can arisg ; and, for the reasons given, I do not think that 
tha Catholic Church holds a marriage betwtena Catholic and Protestant solemnised 

. * * * * o. * . " 

in any of the ways provided by the Indian Christian Marfiage Act to be a nullity _ 
as a Givil Marriage by virtue of the Canon Law and I am quite clear that it has not 
been proved that the Catholic Church holds such a marriageeto be a nullity. This 
suppprte the conclusion, reached by other ‘means, that the expression “ personal 
law *$ fn section 88 means the personal law of either party which relates to absolute 
impediments to any marriage between the parties. All that was intended to be 

. 
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done or was done as is pointed out in Lopez v. Lopez! by the changes introduced by 

the Indian Divorce Act of 1869 and the Indian Christian Marriage Act of 1872 

. taken with section 88 of the latter Act was to provide that the law applicable to such 

* absolute prohibition of any marriage between parties as prohibited degrees of 

consanguinity or affinity was not tbe personal law of Christians in England but the 

personal law applicable to either ofthe parties. Section 88 of the Indian Christian 
Marriage Act in my judgment has,no wider scope. i 


It follows from what has been said above that the marriage between the 1st 
accused and the complainant was a legal and valid marriage, that it was subsisting 
when the Ist accused married the 2nd accused and that the marriage of the rst 
accused with the 2nd accused was void by rfason of its taking place during the life 
of the complainant. This being so, the 1gfaccused committed the offence defined 
in section 494 of the Penal Code, and thefjudgment of the Special first Class Magis- 
trate of Devakottai acquitting him was rong. With regard to the third. accused 
his acquittal necessarily followed on thg finding of the Magistrate that the first 
ac@used had not committed bigamy ; bët the Magistrate also found that there was 
no proof that he knew that the fomplainant was alive when the marriage of the 

-~ 1st accused with the 2nd was performed. In view of his defence to the charge and 
the written statements filed by him it may seem that it would not have affected his 
conduct even if he had known that P. W. 1 was alive. On the finding of fact, 
however, he was in any event entitled to be,acquitted of the offence of abetment 
of bigamy, and, as I am sitting in revision, I am not dispésed to interfere. It does 
not affect the case against the 3rd accused, but I may perhaps observe that it seems 
not improbable that the marriage of the rst accused with the second was in fact 
permitted and performed because of the custom in the community to which the 
ist accused belonged, in respect of which there was evidence, to regard a release 

» deed such as Ex. I as constituting a valid dissolution of the marriage between the 
parties. The extreme claim made that the masriage between the Ist accused and 
the complainant was invalid even as a civil marriage according to the Canon Law 
was possibly an afterthought. 


. With regard to the 1st accused I am quite clear, forthe reasons given above, 
that he should have been convicted of an offence under section 494 ofthe Indian 
Penal Codg and that the order of the First Class Magistrate of Devakottai acquitting 
him was wrong. In the exercise of my revisional jurisdiction, however, I cannot 
myself convict the accused. I can only order a retrial. "The principle involved 
in this case is important, but I do not think that *t is necessary to take a serious 
view of the offence committed by the first accused. > He seems tô have thought 

“that he'was entitled to marry again because of the release deed according to the - 
custom of his caste, and it also seems to have been the opinion of his spiritual advisers 
that he was entitled to marry again.. Ta the circumstances, it does fioteseem to me 
necessary or desirable that €he first accused should be put on his trial again, and 
I understand that a retrial of the case is not desired by the petitioner. All that is 
desired is that the principle should be established thatein the circumstances of this 
case the offence of bigamy was committed, If, however, a retrial is not directed, 
the only alternative is to dismiss fhe petition. ; $^ x 


The petition is therefore dismissed, bus I would make it clear that it is dismissed 
only for the reason that in the special circumstances of this ‘case a retrial is neither 
necessary nor desirable. . 






KS. EP ° e Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
PRESENT :—SrR ALFRED Henry LioneL Leacn, Chief Justice AND Mr. JUSTICE 


Yanya Aut. os 
Minor Ramalingam represented by next friend Somu Pillai .. Appellant* 
j 20s D., e 
Minor Venkatachalam represented by Court guardian Mr. T. R. | 
Venkatarama Ayyar and another . Respondents. 


Hindu Law—Minor—Decree against—Suit to set aside on the gvodhd of gross negligence of guardian— 
Guardian’s duties in defending suit." l 

In a suit by the indorsee of a promissory mote against a minor as the legal representative of his 
father, the promissory note having been execută by the father who was dead at the time of the suit, 
a decree was passed against the minor limiting iability to the family properties and to the separate 
assets of his father in his hands. The minor filed M suit seeking to æt aside the decree on the ground, 
that there had been gross*negligence on the part ofthe guardian in the conduct of that suit. 


* Held, ‘that “having regard to the conflict of deglKions atthe time of the institution of the suit as 
regards the right of an indorsee of a promissory nol to sue coparceners other then those executing 
the promissory note, it could not be said that the plé&der who was instructed by the minor's gua 
was grossly negligent in not objecting to the frame of the suit. The guardian having discharged his 
duty by engaging a properly qualified person who was not grossly negligent, it cannot, in any event, 
be said that the guardian was grossly negligent. 

Daiva Ammal v. Selvaramanuja; A.I.R. 1936 Mad. 479, followed; .Subbaratnam Chettiar v. 
Gunavanthalal Vidyasankar, (1937) 1 M.L.J. 224, considered: Appa v. Ramanathan, (1942) 1 M.L.J. 
155 : L.L.R. (1942) Mad. 526, referred to. e 


Appeal against the decree of the District Court of East Tanjore at Negapatam 
dated the 11th day of December, 1943, and made in A. S. No. 89 of 1943, preferred 
against, the decree of the Court of the District Munsiff of Tiruturaipundi in, O. S. 
No. 132 of 1942. l 


R. Sundaralingam for- Appellant. 
T. N. Sundaresa Aiyar for Respondents. 


The Judgment of the Court’ was delivered by 


The Chief Justice —The appellant is a minor. He sued in the Court of the 
District Munsiff of Tiruttraipundi for a declaration that a decree passed against 
him in Small Cause Sait No. 91 of 1937 on the file of the Subordinate Judge’s Court 
of Tiruvarur was not binding upon him because of the gross negligence af his guar- 
dian in the conduct of that suit. On the goth April, 1934, the plaintiff's father 
executed a promissory note in favour of one Muniammal. The plaintiff was joint ` 
with his father, On the and “September, 1934, Muniammal endorsed the pro- 
missory note to her father, the first defendant. In 1937, the first defendant filed 







the suit in which the decree now complained of by the plaintiff was passed. The 
father had died, before the institution of that suit and the plaintiff was sued as the 
surviving cdparcener and the legal repretentative of his father. A decree was 
passed against him on the 12th November, 1937, buf was limited to the family 
properties and to the separate assets of his father in hjs hands. The present suit 
was filed on the rath August, 1942. The Distriet Munsiff held that there had not 
been gross negligence in the conduet of the Small Cause Court Suit and relied on the 
judgment of Madhavan Nair, J., in Datva Ammal v. Selvaramanuja!. Consequently 
he dismissed the suit. His decision was concurred in by the District Judge of East 
Tanjore. The plaintiff has now appealed to this Court. The appeal has been 
placed before 4 Bench because the opinion expressed by Madhavan Nair, J., in 
Daiva Ammal v. Selvaramanyja’ ie in conflict with the opinion expressed by Varada- 
chariar, J:, in Subbarainam Chettiar v. Gunavan[halal Vidyasankar?. 


This Court has always held that a minor,can sue to set aside a decree passed 
against hig in a suit, not only on the ground of fraud or collusion, but also on the 
ground of gross negligence ðn the part of his guardian in the conduct of the suit. 

Py * 





* S. A. No. 1143 of 1944. ` 1gth March, 1945. 
er, AIR. 1936 Mad. 479. 2. (1937) 1 M.L.J. 224. 


*. 
e * 
` |] 


Seri 


11] SHANMUGHAM, In ré. l 87 


The latest judgment of this Court on the question was given in Egappa v. Ramanathan. 
Daiva Ammal v. Selvaramanuja? was decided ‘by a Division Bench composed of Madha- 


van Nair aed Stone, JJ. In delivering the judgment of the Bench, Madhavan 
Nair, J., said : 


“It is not proved that the lawyer wes not provided with sufficient funds to conduct the case. 
In these circumstances, is it reasonable to hold that the guardian-has been grossly negligent in the 
conduct of the case if the lawyer fails to raise a point of law which may well have-been raised by him ? 
We think not; It was observed in In re Speight : Speight v. Gaunt®, that a trustee is bound to conduct 
the business of trust in the same «vay as an ordinary prudent man of business conducts his own and 
has no further obligation. In In re Weall : Andrews v. Weall*, it wes pointed out that a trustee may 
select solicitors and agents and so long as he selects persons properly qualified he canngt be made 
responsible for their intelligence and honesty. We tpink the same may be said about the guardian 
ofa mfnoralso. In the circumstances of this case w#think the guardian has done what could reason- 
ably be expected of her, that she has defended case with due care and that it will be improper 
*to ascribe negligence to her in cofiducting it.” 


In Subbaratnam Chettiar v. Qunavan ba 






lal: Vidyasankar®, Varadachariar, J., who 
was sitting alone, expressed the opini@n that a minor can faise the plea of gross 
négligence notwithstanding that his guartlian is not aware of the law or of the material 
facts in the case. It would appear that the learned Judge was of the opinion that 
where the guardian has taken legal advice and has acted on it he is not relieved 
of responsibility in the event of the practitioner being grossly negligent in tendering 
the advice. à S 
As the decision in Daiva Ammal v. Selodramanuja? is,that of a Division Bench, ` 
it is binding on us, as it was on the Court below. We may add that in our judgment: 
it cannot be said that there was gross negligence in. the conduct of Small Cause 
Suit No. 91 of 1937. As we have mentioned, the decree in that case was passed 
on the 12th November, 1937. By that date, the judgment of the Full Bench of 
this Court in Maruthamuthu Naicker v. Kadir Badsha Rowther® had not been delivered. 
* It was not delivered until the 15th December, 1937. Beforethatdate there was a con- 
flict in the decisionsof this Court on the question whether a member of a joint Hindu 
family could be sued on a promissory note executed by tlfe head of the family alone. 
In Nataraja Naicken v. Ayyaswami Pillai? a Division Bench had held that an indorsee 
of a promissory note executed by a member of a joint Hindu family could sue not 
only the maker, but the other members of the family onethe instrument. This 
decision was wrong and was overruled by the Full Bench which decided Marutha- _ 
muthu Naicker v. Kadir Badsha Rowther®, where it was held that the indorsee of a 
promissory note executed by the managing member of à joint Hindu family is 
limited to-his remedy on the note, unless the indorfement is so worded as to transfer 
the debt as well, and the stamp law also is complied with. As there was a conflict: 
of decisions on this question when the Small Cause Suit No. 91 of 1937 was being 
tried it could not be said with reason that the pleader who was instructed by the 
minor's guardian was grossly negligerft in not objecting.to the fifame of the suit. 
As the pleader was not grossly negligent,-it cannot in any event be said that the 
guardian was grossly negligent. 
For these reasons, the appeal is dismissed with costs. . 
V.P.5. e ———— ? Appeal dismissed. 
IN THE HIGH COURT .OF JUDICATURE AT MADRAS. 
dE PRESENT :—MR, JUSTICE HAPPELL. 
Shanmugham alias Muthukaruppan ' ..*. Afpellant.* 


Court-fees— Mortgage | decree —Assignment—Order. for personal decree—Affeal against—Ad valorem 
court-fee payable—Ciwil Proceduge Code (V of 1808), Order 21, rule 16 and Order 34, gule 6, 


+ 
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_ The order sought to be appealed against was made by the Subordinate Judge on an application 
by an assignee decree-holder for the recognition of the assignment in his favour and for passing a 
personal decree, the application purporting to be one under Order 21, rule 16 and Order 34, rule 6 
of the Civil Procedure Code. The Court granted a personal decree for the amount claiméd personally 

, against the first defendant and against the joint family properties of defendants r and 2. In his 
appeal petition, the first defendant-appellant attacked not only the assignment of the decree but the 
personal decree itself. i í 


- Held, that as the appellant sought to attack the personal decree he should prefer a regular appeal 
paying ad valorem court-fee, and that he could not prefer a.tivil miscellaneous appeal with a lesser 


' court-fee. 


Muhammad Iltifat Husain v. Ajim-un-Nissa Bibi, (1918) LLL.R. j All. 553, relied on. , 

Appeal against order sought to be preferred to the High Court against the 
order of the Court of the Subordinate J¥dge of Madura dated 24th October, 1944, 
and made in E. A. No. 106 of 1944 in OX. No. 139 of 1926. . IDE 

K. S. Ramabhadra (iyar for Appellant. 

The Government Nleader (K. KuttikrisMa Menén) on behalf of the Government. 

lhe Court made, the following = e 


Onpzn.— The question is whether the appellant is entitled to file a civil mis- 
cellaneous appeal and pay court-fee accordingly or whether he must file a regular 
appeal and pay an ad valorem court-fee. The order made by the Subordinate Judge 
against which it is now sought to appeal was made on an application by an assignee- 
decree-holder for recognition of the assignment in his favour and for passing a per- 
sonal decree ; and the application was stated to be made under Order 21,erule 16 
and Order 34, rule 6 of the Code of Civil Procedure. The order of the Principal 
Subordinate Judge was that a personal decree was granted for the amount claimed 
personally against the first defendant and against the joint family properties of 
defendatits 1 and 2. In his appeal petition, the appellant attacks not only the 
assignment of the decree but the personal decree itself. It was held by the Allahabad 
High Court in Mukammad Iliifat Husain v. Alim-un-Nissa Bibi! that an order on 
an application for a decree under Order 34, rule 6 of the Civil Procedure Code is 
a *! decree ” as that term is defined in the Code and that therefore an appeal from 
such an order must bear an ad valorem court-fee stamp. ‘This decision, to the best 
of my knowledge, has always been followed in practice in this Court. It is not 
necessary to decide what would be the position if the appellant had confined his. 

. appeal grounds to an attack on the assignment of the decree. As already stated 
he attacks the personal decree itself and, that being so, he cannot be permitted to 
file a civil miscellaneous appeal and pay the lesser court-fee merely because in one 
application orders were prayed for an assignment of the decree under Order 21, 
rule 16 and for a personal decree under Order 34, rule 6. The view taken by the 






«æ office is correct and ad valorem court-fee as for a regular appeal must be paid. 


: : k € 
NS. to direct a Magjstrate to take cognizance of an o 


Two weeks is allowed for payment of cougt-fee. 


. B.V.V. Se e * Order made. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— Mn. JUSTICE Happen. T 
KandimaHa Thirupelu and others i .. Petitioners." 


Criminal Procedure Code (V of 4898), sections 190 (®, 436 and 437—Sessions Fudge’s direction to Magis- 
trate to make further inquiry in-order to tak® cognizance of a more serious offence of the accused than that for 
which they had een cbarged— Whether such an order was sustainable—Magistrate himself whether could take 
cognizance of the offence for which accused was not charged. p? l ES 

Under section 436, Criminal Procedure Code, a «Sessions Judge may direct further inquiry into 
the case of a person who has been discharged ; and undei*section 437 hegan order the commitment 
of a person who has been discharged instead of directing a fresh inquiry. There appears, however, 
to be no provision of law which enables a Sessions Judgg either to take cognizance of an offence himself 

ence. r 
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Where a Sessions Judge directed a Taluk Second Class Magistrate to hold a further inquiry 
and consider whether there were or were not grounds for inquiring into a charge against the 
accused of a more serious character than the charge in respect of which they were committed, 


Held, that the order of the Sessions Judge could not be supported. -The Magistrate himself 
could have no doubt in the course of the inquiry taken cognizance of the offence upon his knowledge 
or suspicion under section 190 (c) of the Criminal Procedure Code. m 
' Petition under sections 435 ahd 439 of the Code of Criminal Procedure, 1898, 

praying that the High Court wyl be pleased to revise the order of the Court of 
‘Sessions of the Cuddapah Division dated 8th February, 1945, and passed in Sessions 
Case No. 61 of 1944 (P. Rw C. No. 3 of 1944, Taluk .Second Class Magistrate's 
Court, Pulivendla). ° : 
V. T. Rangaswami Aiyangar and P. Rap Reddy for Petitioners. 
The Public Prosecutor (V. L. Ethiraj fon behalf of the Crown. 
. The Court made the following 
Orper.—The order of the learne 







essions Judge direcsing the Taluk Second 
Class Magistrate of Pulivendla*to hofft: a furthe? inquirw and consider whether 
there are, or are not grounds for inqqfring into a charge against the accuséd of a 
more serious character than the, charge in respect of which they were committed 
cannot be supported. The Sessions Judge made the order because in the course of 
the examination of P. W. 1, it appeared that in connection with the transaction in 
which P. W. 1 was himself injured a certain Sultan had been killed. No charge- 
sheet, however, was framed in connection with the death of Sultan and the accused 
were not committed on any charge connected with his death. Under section 436: 
of the Code of Criminal Procedure a Sessions Judge may direct further inquiry 
into the case of a person who has been discharged ; and under section 437 he can 
ordef the commitment of a person who has been discharged instead of directing 
a fresh inquiry. There appears, however, to be no provision of law whicb enables- 
a Sessions Judge either to take cognizance of an offence himself or to direct a Magis- 
trate to take cognizance of an offence. A Sessions Court is not a Court of first 
instance. In the present case, the murder, if it was a murder of Sultan would 
constitute a separate offence from the attempted murdefof P. W. 1 ; and the order 
of the Sessions Judge in effect directs the Magistrate to take cognizance of the 
offence. The Magistrate himself no doubt in the course of the inquiry could have 
taken cognizance of the offence upon his own knowledge oresuspicion under section 


` 190 (c) of the Code of-Criminal Procedure and having taken cognizance, if he was 


satisfied that a prima facie case had been made out on the evidence, he could have 
committed the accused. He did not, however, do this. "The petition is allowed 
‘and the order of the Sessions Judge under reference fs set aside. He will now proceed 
to try the accused in the Sessions case committed to him. m 
K.C. ———— Petition allowed. 


[FULL BENCH.] g 


IN THE HIGH,COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR ALFRED Henry LioneL LEACH, Chief justice Mr. JUSTICE 
LAKSHMANA RAO AND MR. JusgicE KuNHIRAMAN. o j 
Kandadai Narasimhachariar . ° e .. Affpellant* 
Ü i : 


Raghava Padayachi . uM .. Respondent. 


Civil Procedure Code (V of 1908), Order 21, rules 58 and 63$~Order on claim petition gr decree in suit 
“filed under rule 63 does not extend beyoud the execution of the decree which has given rise*to those proceedings. 


Rule 58 of Order 21 of the Code of Civil Proceduse only appligs to a claim preferted or 
an objection made to the order of attachment in “the particular execution proceedings. The statement 
in rule 63 that an‘ order passed on the claim'objection shall, subject to a suit, be conelusive must be 
read in conjunction with rule 58 which speaks of “ such attachment.” It cannot be said that the 
order is conclusive for all purposes inside andeoutside the particular execution proceedings, It is 
conclusive between the p&rties to the suit or their representatives so far as the exeoutidm of the parti- 
cular decree is concerned, but where the proptrty is sold in execution proceedings arising ouf of an 
entirely different decree the claimant will not be precluded from setting up his title as aginst .a 

s : : 


` 
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stranger purchaser, If the attachment has not led to the sale of the property all -those concerned, 
even if there has been a suit under rule 63, will be left in the same position as they were before the 
attachment, except that the decree-holder will be at liberty to institute fresh proceedings in execution 
of the same decree without any right remaining in the claimant to reagitate his claim. e . 


` -Singariah Chetty v. Chinnabbi, (1920) 40 M.L.J. 7: IL.L.R. 44 Mad. 268, overruled and Kumar 
Goundan v. Thevaraya Reddi, (1924) 48 M.L.J. 616, commented upon, : 
Appeal under clause 15 of the Letters Patent against the decree of the High 
Court in S. A. No. 1639 of 1943 (Somayya, J.) preferred against the decree of the 
Court.of the Subordinate Judge of Cuddalore im A. S. No. 59 of 1942, preferred 
against the decree of the Court of the District Munsiff of Cuddalore in O.S. No. 355 
of 1939. ` 
i S "Penchabakesa Sastri and K. R. Kagshnaswami Aiyar for Appellant. 
R. Sriramachari for Respondent. t 
"The Judgment of the Court was dé&vered by 3 l 2 
The Chief Justica—The question in Whis appeal is whether an order passed 
dismissing an objection preferréd to an at«&chmerft under Order 21, rule 58 of the 
Code of Civil Procedure, no suit having bn filed under rule 63, operates beyogd 
proceedings in execution of the particular decreg. 
On the 13th September, 1919, Perianna Padayachi (the father of defendants 
1 to 3), the fourth defendant and.one Sengeni Padayachi executed a mortgage in 
favour of the plaintiff. Some of the mortgaged properties belonged to Perianna 
Padayachi, some to the fourth defendant and some to Sengeni Padayachi. ‘On the 
4th July, 1939, the mortgagee sued to recover the amount then due on the mortgage. 
With interest it came to Rs. 1,998. The properties owned by Sengeni Padayachi 
were sold in public auction by the revenue authorities for the recovery of land 
revenue and were purchased by the mortgagee, subject to his mortgage. ©redit 
for thesamount paid by the mortgagee for these properties was given to the mort- 
gagors. E 
f In original suif No. 183 of 1932 of the Court of the District Munsiff of Cuddalore 
the mortgagee obtained a decree on a mortgage of other property executed by 
the fourth defendant and? Sengeni- Padayachi. The hypotheca was sold, but the 
proceeds were not sufficient to pay in full the mortgagee, who was granted a per- 
. sonal decreg for the balante. In execution of this decree the mortgagee attached 
- as the separate property of the fourth defendant items 11 to 14 of the properties 
covered by the mortgage to the plaintiff of the 19th September, 1919. "The fourth 
defendant's brothers, defendants 7 to 9, objected to the attachment. They said 
that these particular properties belonged to the joint family of which they and the 
fourth defendant were members. The objection prevailed, but the mortgagee 
did not file a suit under the provisions of Order 21, rule 63 of the Code of Civil 





Procedure to challenge this finding because he had obtained full satisfaction of the ^ 


personal decree passed in Original Suit No. 183 of 1932 out of the properties owned 
by Sengeni Padayachi. , Consequently the*attachment came to an end. 


.. ,In the present suit defendants 7 to 9 again advanced'the plea that items 11 to 14. 
‘belonged to their joint family, but the District Munsiff held against them. He also 
held that the order passed orf the objection raised by them in the execution proceed- 
ings arising out of the personal deeree ebtained in, Original Suit No. 183 of 1932 
did not tlisentitle the mortgagee to a mortgage decree in respect of items 11 to 14. 
On appeal by defendants 7 to 9 the Subordinate Judge agreed with the District 
Munsiff that.items 11 to 14 belonged to the fourth defendant in his own right, but 
found that*the District Munsiff erred in holding that the claim order did not operate 
-ag a bar to the suit to this extegt. The decision'of the Subordinate Judge on. this 
question was in accordance with the judgmest of this Court in Singariah Chetty v. 
“Chinnabbi1.* The mortgagee then appealed to this Court, *but the appeal was dis- 
"missed by Somayya, J.,-as he was also bound by. the decision in Singariah Chetty v. 
Chinnabbit.e 'Vhe learned Judge doubted, however, the correetness of the judgment 
in tlfat, case and he gave the plaintiff leave to appeal under clause 15 of the Letters 
‘Patent. Hence the present.appeal. | 


e 5. ; I. (1920) 40 M.L.J. 7 : LL.R. 44 Mad. 268. 


I1] NARASIMHACHARIAR 0, RAGHAVA PADAYACHI (F.B.). 91 


Order 21, rule 58 says that where a claim is preferred or an objection is made 
to the attachment of a property attached in execution of a decree on the ground 
that the property is not liable to “such attachment " the Court shall proceed to 
‘investigate the claim or objection, Rule 63 says that a party aggrieved by the 
order passed in these proceedings may institute a suit to establish the right which 
he clairs to the property in dispute, but subject to the result of any such suit, the 
order shall.be conclusive. 


'The provisions contained in these and the intermediate rules are confined to the 
‘claim or objection preferred to the particular attachment. In Singariah Chetty v. 
Chinnabbi!, Ayling and Odgers, JJ., held, however, that an order on a claim petition 


“which has not been set aside in a suit by ffhe claimant under Order 21, rule 65, 


becomes conclusive not only for the purpgfe of the execution of the decree in con- 
enection with which the cjaim was pref rred, but also of the execution of other 
‘decrees between the same partieg. 'lhdf appeal arpse out of'a suit on a mortgage 
bond executed by the guardian of the gest and second defefidants in favour o? the 
plaintiffs. The suit was O. S. No. 199 of 1916 of the District Munsiff's Court, 
Tirupathi. In O. S. No. 872 ofe1g13, the fifth defendant, who was there suing the 
first and second defendants, obtained an order for attachment before judgment. 
The plaintiffs objected to the attachment by reason of their mortgage, but their 
objection was overruled. Thereupon the plaintiffs filed O. S. No. gig of 1914 
for a declaration of their mortgage rights and for a further declaration that these 






"were nog affected by the attachment. This suit was dismissed without a decision 


on the merits. The plaintiffs were granted leave to withdraw it conditionally on 
payment of the costs of the defendants ; but as they failed to pay the costs within 
the tfme allowed, a formal decree was passed dismissing it. The property which 
the plaintiffs claimed was not, however, sold as the result of the attachment before 
judgment which the fifth defendant had obtained in O.S No. 872 of 1913. 
It was sold in execution of a decree which the fifth defendant had obtained against 
the first and second: defendants in another suit—O. S. No. 69 of 1914. The. pur- 
chasers at the Court auction were the third and fourfh defendants. When the 
plaintiffs sued on their mortgage the third and fourth defendants pleaded that the 
dismissal of O. S. No. 919 of 1914 precluded the plaintiffs from suing on their 
mortgage, and this Court accepted the contention, holding that the word * conclusive! 
in rule 63 of Order 21 precluded them from re-agitating their right to the mortgage 
in any other proceedings. The learned Judges considered Umesh Chunder Roy v. 
Raj Bullabh Sen,? a decision of the Calcutta High Court which was in conflict, 
but apparently they thought that it was distinguishable. ^ |. - 


In Umesh Chunder Roy v. Raj Bullabh Sen? in execution of a decree for arrears of 
rent, the decree-holder attached a tenure belonging to the judgment-debtor who, 
pending the attachment, sold it. The, purchaser applied for an erder raising the 
attachment, but the application was dismissed on the gfound that the alienation 
had been made pending the attachment. The decree-holder did not, however, 


‘proceed with the execution proceedings because the amount due to him was paid 
: by the judgment-debtor. Some*years later the heirs and successors in title of the 


decree-holder obtained anotheredecree for árrcaifs of rent against the same defendant, 
and in execution thereof attached the same tenure. The purchaser objected, but 
his application was rejected. Thereupon he brought a,suit to establish his right 
to the property and to confirm his possession. I was contended that the order 
dismissing his application wheri,he applied for the release of the" first attachment 
operated as res judicata. This was rejected on tle ground that when the decree- 
holder was paid off he had no further claim and that the present suit arose out of a 


' subsequent decree and a subsequent attachment. The effect of this judgment is that 


à summary order passed on a petition, preferred under Order 21, rule 58 i$. only 
conclusive for the pufposes of the proceedings in which it is given antl if the attach- 


-— 


ment is raised it can be ignored. The Bombay High Court followed Umesl Chunder 
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-Roy v. Raj Bullabh Sen? in Ibrahim Bai v. Kabula Bai?, as did the Lahore High Court 
in. Udho Das v. Khair Mohammad?. "D NL 
. The decision in Singariah Chetty v. Chinnabbi* has been criticised by, this Court, — — 
The criticism is to be found in the judgment of Ramesam, J., sitting with Venkata- ~ 
subba Rao, J., in Kumara Goundan v. Thevaraya Reddi®. Mr. Justice Ramesam was 
of the opinion that an order passed in a claim inqhiry did not continue to be operative 
after the cessation of the attachment in a case where no suit was filed, but he thought 
that the filing of a suit under Order. 21, rule 63 made all the difference. 


We consider that the criticism of Singariah Chetty V. Chinnabbi* is well founded. 
As we have pointed out, rule 58 of Order 21 only applies to a claim preferred or 
an objection made to the order of attacigment in the particular execution proceedings. 
_The statement in rule 63 that an order assed on the claim or objection shall, subject 
.to a suit, be conclusive must be read iiMconjunction with rule 58 which speaks of 
‘such attachment.’ « We think that it Would be unreasonable to hold that the 
intention of the Legislature wa$ to make tMe ordef conclusive for all purposes inside 
` and outside the partjcular execution proce§#dings. Of course, if the«dismissal of the 
claim or objection resulted in the property being gold in execution, the title clainted 
by the objector would pass to the purchaser at the Court-auction ; but we are' not 
-considering a case of that nature. The Court is concerned merely with a case 
where the execution proceedings have not resulted in a sale. If the dicision in 
Singariah Chetty v. Chinnabbi* were allowed to stand, it would" mean that a person 
in the position of the plaintiff would not be able to enforce his mortgage, notwith- 
standing that the decree-holder who instituted the execution proceedings had been 
satisfied by the judgment-debtor by the payment of the decretal amount and the 
payment had resulted in the attachment being raised. It must be remembered 
that the mortgagee's cause of action is on his mortgage, which is quite distinct from 
the cause of action leading to the execution proceedings. 


In Velu Padaygchi v. Árumugham | Pillai9, Sadasiva Ayyar, J., said 1 G : 


, ‘The auction-purchaser ig entitled 4o take advantage of the order against the claimant in such 
a case (if it is not set aside by a suit within one year) not because the purchaser is the representative 
of the decree-holder but because the order which established the right of the decree-holde: to bring 
the property to sale against the claim of the claimant cannot be given effect to otherwise and was 
: clearly intendtd by the legislature to have the effect of precluding the claimant from putting forward 
his claim again in opposition to the auction-purchaser at the sale held in pursuance of the order against 
‘the claimant.” ° 
- «The learned Judges who decided Singariah Chetty v. Chinnabbi* considered the judg- 
‘ment of Sadasiva Aiyar, J., and were of the opinion that it applied to the case before 
them. We accept the observations of Sadasiva Ayyar, J:, as embodying a correct 
^ + statement of the law, but we are unable to agree that they support the decision, 
-— | in Singariah Chetty v. Chinnabbi*. The property mortgaged to the plaintiffs in that ~ 
case was not sold in the execution proceedings which gave risc to the suit under 
Order 21, rule 63. The mortgaged propérty was sold in execution proceedings 
founded on a different decree obtained by the fifth defendant. The mortgagees 
‘were not parties to those proceedings. The purchasers at the Court-auction, the 
. third and fourth defendants! were not parties to «he suit under Order 21, rule 63, 
‘and could not claim to be the represertatives of the decree-holder. Therefore, a 
plea of Yes judicata did not lie. For the reasons which we have given in the course 
of this judgment we are constrained to hold that Singariah Chetty v. Chinnabbi* was 
wrongly decided. ° - 
l The ppinidn expressed by Ramesam J., in Kumara Goundan v. Thevaraya Reddi® 
that the filing of a suit under Owder 21, rule 63 makes all the difference cannot be 
_accepted withoyt qualification. It is conclusive between the parties to the suit or 
their representatives so far as the execution of the particülar decree ‘is concerned; 
but where the property is sold in executiqn proceedings arising out of an entirely 
- o .different decree the claimant,will not be precluded from settirsg up his title as against 
E——————————————————————————AC————— ————————— 
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à stranger purchaser. If the attachment has.not led to the sale of the property all 
those concerned, even if there has been a suit under rule 63, will be left in the same 

m, Position asehey were before the attachment, except that the decree-holder will be ` 
at liberty to institute fresh proceedings in execution of the same decree without any | 
right remaining in the claimant to, reagitate his claim. Subject to the operation of 
the doctrine of res judicata in any.particular case, we hold that an order on a claim 
petition filed under Order 21, rule 58, or a decree in a suit filed under rule 63 does 
not extend beyond the execution ofthe decree which lias given rise to those proceed- 
ings. i ; 4. : 

The result is, the appeal will be allowed with costs"in the Subordinate Court, 
in the second appeal and in this appeal. The case will have to be remanded to the 
Subordinate Court to hear arid decide the fyfther issues in the light of this judgment.- 

he costs in the trial Court and of the er hearing in the Subordinate Court will 
e decided by the Subordinate Judge. fT”. e 

The appellant is entitled to the refurg] of the court-fee paid on the memóràndum 
of appeal in thesecond appeal and to thg refund of the court-fee paid on the memo- 
randum of appeal in the appeal,under the Letters Patent. s 

K.S. . c i Appeal allowed. 

IN THE- HIGH COURT OF JUDICATURE AT MADRAS. l 

PRESENT :—SIR ALFRED Henry Lionex Leacu, Chief Justice anp MR.. JUSTICE, 

PATANJALI SASTRI. - aM. -` 
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"The Corħmissioner of Income-tax, Madrás . Applicant* 
The Shanmugham Rubber Estate Kaulalampur, by partner, Sri E 
- SP. S. RM. Ramaswami Chettiar | .. Respondent. 


Ancome-tax Act (XI of 1922), section 4-4 (b)—Residence in ‘British India—Test—Partnership 
to acquire and work rubber plantation in Malacca-—-Provision for control of business by two of the partners in rotation 
-One of the controlling partners residing in British India during the accounting period—-Evidence of consultation 
of that pariner by his agent at Malacca in reference to this business*-Inferencee Section 66 ( P ict sag of law 
~—Question as to the proper effect of a proved fact.— Power of Court to correct wrong conclusions drawn from admitted 
or proved facts. : i . 
A partnership to acquire and work a rubber plantation in -Mdlacca provided {pr two of the 
partners having control of the partnership business in rotation. During the period of account one of 
the controlling partners was admittedly resident in British India. It was also in eviaence that his 
agent in Malacca had prior to the period of account written to him for directions in regard to the 
partnership business. On a question as to whether in the circumstanges the firm was resident in 
British India under section 4-A (b) of the Income-tax Act, m 
Held, that the materials for drawing the conclusion with regard to the control of the business 
are the terms of the partnership deed, the residence of the controlling partner in British India during 
œ whe year of account and the fact that he had been asked by his agent for directions in an estate matter 
and that in the circumstances the assessee was resident in British India within the meaning of sec- — 
tion 4-A (b) of the Income-tax Act. NE i "ME C ds 
Held further, that the proper effect of a. profed fact is a question ofdaw and the High Court in a 
reference under section 66 (1) of tBe Act was entitled to correct wrong conclusions drawn from admit+, ` 
ted or proved facts. : 


, Case referred to the High .Cgurt by the Income-tex Appellate Tribunal, Cal-. 
cutta Bench, under section 66 (1), Indian Ipcome-tax Act. (XI ‘of 1922) in ^ 
Application No. 66, R. A. No. 45, Madras of 1943-44 on its file. ° i 

C. S. Rama Rao Sahib for Applicant, .  -- 2 


^ 


a^ 


2 "e. 


P. R. Srinivasan for Respondent, —.  .. , ; 
The Judgment of-the Court,was delivered by- A A E ^ E 
The Chief Fustice—The question in «this referfnce is whether the respondent: 
firm was resident in Brigish India within the meaning of section «4-A. (b) of the 
Indian Income-tax Act. . That section says that for the purposes of the Act a Hindu. 
undivided family, firm, or other associatton of persons is resident in British Índia 
unless the control and. management of ijs affairs is situated wholly without Brisish- 
India. In other words, if the control and management of its affairs is partly Within. 
——MM———— Á——Ó—M——M———— : 
..* Case’ Referred No.-25 of 1944... i 50s .- c c7 egth March, 1945. a’; 
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British India the family, firm or association of persons as the case may be, is deemed 
to be resident in British India for the purposes of the Act. 


The partners in the assessee firm are six Nattukottai Chettiars. The partnership 
was formed on the 19th December, 1935, for the purpose of acquiring and working 
a rubber plantation in Malacca known as the Shanmugham Rubber Estate. The 
partnership deed provided that two of the partners should in rotation have control 
of the partnership business. All the partners had money-lending businesses in the 
Federated Malay States and the deed permitted a cgntrolling partner to act, if 
he so desired, through the «gent of his own money-lending business in-that couritry. 
This provision, however, would not affect the legal position if the controlling 
partners or one of them was resident Xo British India and retained control of his 
agent. In chis case the question does\got, however, turn, on whether the con- 
trolling pariners acted through their in vidual agent’ and therefore no further 
reference need be made to this matter. 


The year of ac@unt was the year 19 -41. The controlling partners duripg 
that period were M. RM. S. Chockalingam Chettiar and SP. M. Ramanathan: 
Chettiar. The former lived throughout the year at Karaikudi in this presidency. 
The latter lived in the Native State of Pudukottah which lies some 25 miles away 
from Karaikudi. The Income-tax Officer held that the firm was resident in British 
India within the meaning of section 4-A (b) because part of the control was exercised 
by M. RM. S. Chockalingam Chettiar from Karaikudi. On an appeal by the 
assessee the Appellate Assistant Commissioner held that there was no confrol exer- 
cised from Eritish India and this opinion was accepted by the Appellate Tribunal. 
The reference has been made at the instance of the Commissioner of Income-tax, 
Madras, under section 66 (1) of the Act, as the Commissioner maintains that wrong 






- conclusions have been drawn from admitted or proved facts.. The EUR referred 


is widely drawn and is in these terms : 


“ Whether in thé circumstances of the case the respondent firm was resident in British India 
under section 4-A (b) of the Act ?” 
“In holding that there had been no control exercised in British India the Appellate 
Assistant Commissioner w&s impressed by the fact that no letters had been produced 
which showed that M*RM. S. Chockalingam Chettiar had exercised control during 
the period of account. The assessee firm maintained that no copies. of letters 
written from British India to the persons in charge of the plantation had been kept. 
Considering that the partners are Nattukottai Chettiars who are very careful in 
business-matters, this is hard to believe; but for the purpose of deciding this reference 
we will assume it to be true that no copies were kept. Several letters written from 


the agents o0? the partners in Malacca were produced and one written by the agent’ ^ 


of M. RM. S. Chockalingam Chettiar, dated the 4th May, 1939, showed that 
he was seelóng*instructions with regard to*a sum of Rs. 5,000 which represented 
profits which had been made by the estate. He said *hat large areas were to be 
replanted and agreements with the contractors must be drawn up. Each partner 
might have to contgibute to the expenses ànd he wanted the sanction of his principal 
for the employment of the Rs. 5,090 fon the purpose of the replanting. ‘This letter 
shows that when it was necessary, the controlüng partner in British India was 
consulted and asked to give his directions. As we have indicated, this letter was 
not written during the pefiod of account, but it has not been suggested that there was 
any change in ¢he system of Control made during that period. Inasmuch as the 
partnership deed provided for the control of two Partners and one of the controlling 
partners was resident in British India, the*prqper inference to be drawn, especially 
when the letter*of the 4th May, 1939, is borne in mind is that part of the control 
at any rate was within British India. The Appellate Assistant Commissioner in 
the coursesof his order said that it was rea8onable:to infer that the locus of control 
waseugually in Malacéa where also all'the partners were when the partnership: 
agréeyient was drawn up and the business was started. We cannot accept this as . 
the proper inference to be drawn: As we have indicated, the material for drawing 
the conclusion with regard to the control are the terms of the partnership deed, the 
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residence of Chockalingam Chettiar in British India during the. year ‘of account 
and the fact that he had been asked by his agent for diréctions in an estate'matter. 
y ©. The Appellate Tribunal. accepted the Appellate Assistant’ Commissioner’s 
" dnference from, the proved facts as-being correct and;in upholding his order went 
on to state that inasmuch as the partnership deed provided for the exercise of control 
by two partners, one partner acting alone could not manage. This statement 
is obviously erroneous. ‘The partnership deed did not provide that in acts of control 
both partners should signify thei? agreement. "There would be control within the 
meaning of section 4-A (b)^if. one partner took part in the direction or management 
of the estate. >` ^ ', po* : ] 
Jt bas been said on behalf of the asfissee ‘that as the Income-tax Appellate 
‘Commissioner held that there was no control exercised in British India and the 
ə Tribunal has accepted this finding, question of law arises. This argument 
.doses sight of the fact that the proper Effect of a proved fadt is a question of law, 
as the Privy Council had occasion to phint out in Dhanna Mel v. Mott Sagar!.* On 
> tbe proved fatts the Income-tax App@late Tribunal was not entitled to conclude 
that there was no control exercised in British India. There is here a question of 
. law and in this reference we are entitled to correct the mistake. In fact, the Tribunal 
has asked us to state whether in the circumstances of the case the respondent was . 
resident within British India within the meaning of the section. ‘We have no 
hesitation in holding that the assessee was so resident. The respondent will pay 
the Commissioner’s costs, Rs. 250. ~ - * - e 


On several-occasions this Court has. had to draw the attention of the Com- 
missioner of Income-tax to the inconvenience caused to it by Income-tax Officials 
giving only the Tamil dates in orders passed by them and we have requested the 
Commissioner to see that the English dates are always given as well. ‘THe Court 
has been assured that this will be done. In the order of the Appellate Assistant 
Commissioner in this case numerous Tamil dates are referred go without the cor- 
responding-English dates being: given. This has caused delay in the hearing of 
the case because we have had to pause to obtain from Mr. Rama Rao Sahib the 
corresponding English dates. ‘The Commissioner has control over the Income-tàx 
Officers and the Appellate Assistant Commissioner in these matters and we trust 
that in future he will see that his orders in this respect are Sbeyed. K 


4 Y 
V.S. ————— Reference answered. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

: l PnREsENT,:— Mm. Justice, HAPPELL. . > i 
Sinna Ranga Boyan and others : D.To Petitioners.® - * 

Criminal Procedure Code (V of 1898), section 403 and Penal Code (XLV of 1860), sections 147, 148, 323 
and .324-—Applicability of section 403, Criminal’ Procedure Code—Convictions for offences under sections 147 
and 148, Penal Code—Appellate Court setting it aside and remanding case for fresh. disposal ig respect of offences 
undér sections 323 and 324— Order without jurisdiction- Fresh . isposal would be trial for the same offence within 
the meaning. of section 403. (1), Griminal Procedure Code, ` : E 2 

Convictions for offences under sections 147 and 148, Penal Code,were set aside by the Sessions 
Judge in appeal and the case was remanged for fresh disposal, since the Judge fhought that the evidence 
showed that offences under sections 323 and 324, Penal Code, had been committed. On a question 
as to the legality of the order, e "ow l E 

Held, that the Sessions Judge had no jurisdiction to remand the case for fresh disposal. If the 


accused are re-tried they would in fact be being gried again for the same offence within the meaning 
of section 403 (1), Criminal Procedure Code. o me ER 
Petition under sections 435 and 439 of the Code of Criminal Brocedure, 1898/ 
praying that the High Court will be pleased to rẹeyise the judgment of the Court of 
‘Sessions of. Coimbatore Division pagsed*in C: A. No..114 of 1944, dated 28th July; 
1944. (C. C. No. 35 of 944, Additional First. Class Magistrate, Erode}. ^ S 
- V. T. Rangaswami Aiyangar for’ K: Kalyanasundatam ‘Aiyar and A.N. Rangaswami. 
for Petitioners. - e.. i aa rd i <a s 


à LI ^ , t t 
——Ó———— nanana 
T 


t. (1927) 52 MiL.J. 663 : L.R. 54 LA. 178 : LLR. 8 Lab. 573 (P.C). "e 


* Cri. R. C. No. 744 of 1944. 24th November, 194 
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The Assistant Public Prosecutor’ (JV. Somasundaram) on behalf of the Crown. 
. The Court made the following. . Q^ 


Orper.—The petitioners were convicted by the trial Court for offeaces under e 
sections 147 and 148 of the Indian Penal Code. On appeal to the Sessions Judge- 
of Coimbatore, the convictions for the offences under sections 147 and 148 of the 
Indian Penal Code were set aside because in the opinion of the Sessions Judge, 
there was no proof that any moré than three persons took part in beating the com- 
plainant. The Sessions Judge, although he set aside the convictions, remanded the 
case for fresh disposal, singe he thought that the evidénce showed that offences 
under sectjons 323 and 324, Indian Penal Code, in respect of which no charges were 
framed had been committed. In my jigment the learned Sessions Judge had no 
jurisdiction to remand the case for fresh disposal. If thé petitioners are now fo be 
tried for offences under sections 323 and 3M4 of the Indian Penal Code, they would, 
be. being tried on the Same facts as the fact§\which formed the subject-matter of the 
case ‘under sections 147 and 148, Indian Pejal Code, and in respect of offences for 
which charges might have been framed in thefcase in which they have Been acquitted. 
They will in fact be being tried again for the same offence within the meaning of 
section 403 (1) of the Code of Criminal Procedure. 

The order of the Sessions Judge directing remand of the case for fresh disposal 
s therefore set aside. The acquittal of the accused is confirmed and their bail 
bonds will be cancelled. l 

V e 


5. " E OPER 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ° 
PRESENT :—— Mm. JUSTICE CHANDRASEKHARA AIYAR. 





d i e 
Cherutt».alias Raman Nair .. Appellant* 
; v. i ; i 
S. Saraswathi Ammal and others .. Respondents. e” 
Malabar tarwad—Karnavan—Removal fym office—Subsequent execution of puramkadam—Suit by mel- 


charthdar for redeeming kanom-— Validity of puramkaaam whether can be gone into—Succeeding karnavan disown- 
ing transaction-—Effect. 

The plaintiff who was a meleharthdar sued to redeem a kanom executed by the previous karna- 
van of a MalaWar tarwad. The first defendant who was the kanomdar contended that the amount 
due to him was not what the plaintiff said was due but much more because of a later puramkadam 
arrangement. ‘The fifth defendant who was the succeeding karnavan joined with the elaintiff in 
contending that the puramkadam arrangement was not binding on the tarwad inasmuch as it was 
executed by the previous karrfavan after he was removed from his office. 


Held, that under the circumstances the plaintiff though a third party was entitled to impugn the 
binding nature of the puramkadam arrangement. 
200 Thayyil Mammad v. Purayil Mammad, (1920) 39 M.L.J. 702 : I.L.R. 44 Mad. 140; Imperia’ e « 
Bank of India, Fullunder v. Mst. Maya Devi, (1934) I.L.R. 16 Lah. 714 ; Govind Gurunath v, Deekappa: 
Mallappa, A.I.R. 1938 Bom. 388 and Ram Kumar v. Mohanlal, A.I.R. 1940 Pat. 270, referred to. . 
. Appeal apainst the decree: of the Distrift Court, South Malabar, dated 13th 
October, 1943, and passed in A. S. No. 210 if 1942, preférred against the decree of 
the Court.of the District Munsiff, Calicut, in O. S. No. 1422 of 1940. 


C. K. Viswanatha Aiyar for Appellant. 7 
K. P, Ramakrishna Aiyar and D.*H. Nambudripad gor Respondents. 


The Court delivered the following 


Jupement.—The first defendant is the appellant and the only question is. 
whether a purangkadam advance of Rs. 400 made by him on 9th February, 1923, 
to Damoddran Nambudiri said to be the then karnavan of the fifth defendant's 
tarwad is binding agatnst the plaintiff. The plaintiff is the melcharthdar claiming 
under Ex. Pe, dated 25th October, 1938. She"filed the suit to redeem the original 
' kanom evidenced by Ex. P-1 dated 12th May, 1920, which was for a sum of Rs. 100 
and a puragad of 62 paras of paddy. In answer, the first defendant set up that 
he was entitled to be paid the*puramkadam gdvance also, which he gave to Damo- 
dararf Nambudiri under Ex. D-1. Both the Courts have held that the puramkadam 


- 
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advance is not binding against the plaintiff, as it wás;madae.contrary.to the terms 
of a karar, Ex. D-4, entered into between. the members of the fifth defendant's 
tarwad on 11th November 1919, under which it was ‘agreed that-no- debts. could 

"* be borrowed for the tarwad éxcept by thé consent of all thé adult members of the 
tarwad. The lower Courts have found that the first'defendant had notice of this 
karar. In fact, the kanom deed, Ex. P-1, refers to this karar; Ex. D-4. The con-. 
. clusion: was. therefore reached that ‘the: :puramkadam advance’ was not ‘binding 
on the fifth defendant’s tarwad ang on the plaintiff who claimed'as melcharthdar. ; 


_ Mr: Viswanatha Alyag, the learned Advocate for the appellant urged that a, 
stranger to the family like the plaintiff melcharthdar ¢annot question the binding. | 
character of thé puramkadam MAC RN A evidenced by Ex. D-1 entered into. 
by tle karnavan of the tarwad and that‘ the right to challenge such a transaction: 
was personal only to the other: members of-the illom and cannot be conveyed to 
"third parties. In this connection he cited the decisions in Govigd Gurunath v. Deekafipa: 
Mallappa*, Ram Kumar v. Mohantal? idt Bank of India, <fullunder v. Mst. Maya 
Dew? and Theyyil Mammad v. Purif ammad*. ‘The posftion he took up was. 
tffat the transaction which. was voidable and not void could'be avoided, if at all, 
only by the junior members of the, tarwad or by the succeeding karnavan, and 
so long as this was not done, it was not open to a melcharthdar like the plaintiff to 
question it. The cases cited support this position undoubtedly. Unfortunately 
for the appellant, in the case before us, the tarwad karnavan, the fifth defendant 
has challenged the puramkadam arrangement as one’ not binding on the tarwad. 
He has stated in his written statement that the original intention was that he should: 
jein the plaintiff in the institution of the suit, but that he could not meet the plaintiff, 
the syit was filed by her alone and that he was prepared to join her in the suit and 
he éven wanted to be transposed as plaintiff. ` In the Patna case cited abgve, this 
point about the members of the family challenging or not challenging the alienation 
e i$ specially referred to as a point of distinction. It is not necessary that the member 
who impugns the alienation should file a suit for the purpose. eHe can set up the 
non-binding character of the transaction in defence and &his is what has happened 
in the present case. No question of limitation can arise, as this is not a suit to set 
aside any alienation made by a karnavan. It is a suit for redemption of a kanom 
where the-kanomdar states that the amount due to him is not what the plaintiff says 
is due but much more, because of the later puramkadam arrangement. Tt is open 
to the fifth defendant and the plaintiff to plead in defence to this claim urged by 
the first defendant for more. money that the arrangement «s not binding. 


Further, having regard to the terms of the karar, Ex. D-4, it is open to doubt 
whether the puramkadam transaction is only voidable or is totally’ mvalid. It is-not 
e ea case where the karnavan exceeds his authority and enters into an- arrangement 
on behalf of the tarwad without necessity. ` It is a case where he has no authority 
at all, having been dethroned from the karnavasthanam owing eto reasons with 
which we are not concerned and having relinquished the place in favour of another; 
namely, the fifth defendant: and the agreement is that no debts shall be borrowed 
so as to bind the tarwad unless all the adult members agree and join in the execution 
of the necessary documents or defds. Ifa person has notice of this karar and enter 
into an arrangement with oneeonly of thé merhbers of the tarwad—in this case it 
was Dimocaran Nambudiri whe geve up the karnavanship altogether—he cannot 
be heard to say that it was a transaction which was valid until set aside. He entered 
into the arrangement with a person, who, he knów,. had no authority whatever 
to take a puramkadam lan. ,. ° 


I agree with the lower Courts in holding that*the puramRadam advance uddee 
Ex..D-1 is not binding,on the’ tarwad of the fifth defendant andeon the plaintiff, 
who claims as melcharthdar from the fifth defendant and FONDS this second appeal 


with costs. No leave. ko e AG 
. B.V. : M M m LS Appeal dismissed, 
1. A.LR. 1938 Bom. 388. ` Li > (1994) LLR 16 ‘Lah. 714. - li 
` S. AILES 1940-Pat 270. . : A (1920) 39 M.L; J. -702 : EER: 44 Mgü:1qo. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT :—MR. JUSTICE SOMAYYA. 
Rashid Jamshed Sons & Go., by its Proprietor, S. R. Ahestani .. <Apgellanis* 
; U. di 4 l ; 
Moolchand Jothajee - . .. Respondent. 
Arbitration Act (.X , sectt > 35 nd 93—3S Award—- Enforcement Proced 
—ÁAphlization ids ^ dud Seporaté Eie 8 the Ladies a Mad iid diii 


* 

A separate suit does not lie to recover a sum of money adjudged by an award in favour of a party 

to an arbitration to which the Arbitration Act of 1940 applies. ‘TMe successful party is confined to 

the remedy by way of an application under the Arbitration Act itself. Even questions raised in 

defence as to the existence, validity or effect o&the award cannot be gone into by any Court other 
than “ the Court ” indicated in the Act, that is, We Court in which the award may be filed. , 


Nanhalal Anandi v. Singhai Gulabchand, Y.L.R. 1944 Nag. 340, not followed. Deoki Nandan v. 
Basantlal Ghansyamdas, LL.R. (1941) 2 Cal. 129, applied. s - 

Appeal against the decree of the Principal Judge of the City Civil Court, 
Madras, dated 21st Amgust,.1944, in O, sé j^ 851 of 1941. : 

S. Srinivasaraghavan and K. Vaitheeswaran for Appellants. e. 

Subramanyan and Rajagopal for Respondent. i E 

The Court delivered the following : 


. JubpawENT.— The question involved in this appeal is whether a separate suit 
‘lies to enforce the reliefs granted by an award passed under the Indian Arbitration 
Act (X of 1940) or whether the procedure under section 14 of the Act must be 
‘resorted to, 

There were disputes between the parties regarding certain contracts which 
they entered. into for sale by the plaintiff-respondent and for purchase by the defend- 
ants-apfellants of certain quantities of Japan camphor. ‘The case of the respondent 
is that the appellants did not take delivery of the camphor contracted for, that 
subsequently he sold the camphor and sustained loss which the appellants would 
not pay, that the disputes between the parties were referred to the arbitration of 
the Madras Kirana Merchants Association in accordance with a clause contained 
in the contracts to that effect and that an award was passed by the arbitrators. 
The suit is for recovery of the sum adjudged by the arbitrators by the award. 
The defence is that tke respondent is confined to the remedy under the Indian 
Arbitration Act of 1940, which, it is the common case of both the parties, applies 
to this case. The lower Court held that a separate suit lies and granted a decree. 
The defendants appeal, and the only point for decision is whether a separate suit 
lies to recover a sum of money adjudged by the award in favour of a party to the 
arbitration. 


P sl 


It is undoubted that before the Indian Arbitration Act (X of 1940), where* - 


there was an arbitration and an award, two remedies were open to the successful 
party. Oneewds to havq the award filed into Court under the Indian Arbitration 
Act of 1899 or under Schedule II of the Code of Civi] Procedure and to have it 
made a rule of Court. ‘The other was to file a suit for the recovery of the sum 
adjudged or of the, propertysgiven by the award., Itis'equally clear that in a suit 
filed by the successful party, the defendants had before this Act a right of challeng- 
ing the walidity.of the award, on the ground that all the arbitrators did not act 
together or on other grounds open to them. The respondent’s learned advocate 
while claiming a right ofseparate suit to°a successful party, maintains that the 
remedy of «he unsuccessful party is only to proceed under the Act if he wishes to 
challenge 'the validity of the award. He also eontends that in a suit by the 
successful party for getting the relief which is given under the award the defen- 
dant cannot evén raise the question of the validity ofthe award and that he 
must submit to a decree without any defence. ‘Thus stated the position is rather 
anamolous, byt if the law says so, the respondent’s contention must be upheld. 
But before the Court arrives åt this rather agamolous result, the provisions of the Act 
must he closely scrutinised. Under Section 14 ofthe Act where the arbitrators 
—————M——————————— 
„e * Q C. C. Appeal No. 77. of 1944. °.. ^. 88th March, 1945. 
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have made an award, they are to sign it and give notice in writing to the parties 
of the making and signing of the award. Clause 2 provides : 
"the apbitrators shall . . .atthe request of any party to the arbitration agreement or any 


person claiming under such party or if so directed by the Court . . .causethe award or a signed 
copy ofit . . . .to be filed in Court, and the Court shall thereupon give notice to the parties 
of the filing of the award.” 2 


Section 15 and 16 provide that the Court may modify or correct an award i in certain 
cases or remit the award on any ‘piatters referred to arbitration for reconsideration. 
Section 17 provides that where.the Court sees no cause to remit the award, the 
Court shall, after the timè for making an application, to set aside the award has 
expired, or ‘such application having been made, after refusing it, proceed to pro- 
nougce judgment according to the award fand upon the judgment so pronounced, 
a decree shall follow. Section 31, clause (i 1) of the Act provides that an award 
e shall be put into Court Raving jurisdigtion in the matter to which the reference 
relates. Clause (2) of section qt is important and it may bè set out in full— 

“ Notwithstanding anything contained in a&y other law for the timesbeing in force and shve as 
agherwise provided in this Act, all questions régarding the validity, effect or existence of the award 

. « Shall be decided by the Qourt in which the award under the agreement has been, or 
may be, filed and by no other Court.” 
Section 32 provides that notwithstanding any law for the time being in force, no 
suit shall lie on any ground whatsoever for a decision upon the existence, effect or 
validity of an arbitration ‘agreement or award and that no arbitration agreement 
or award can be modified, or amended otherwise than as provided in the Act. 
Section” 33 says that— 

** Any party to an arbitration agreement or any-person claiming under aim desiring to challenge 
the existence or validity of an arbitration agreement or an award or to have tae effect of either dcter- 
mined shall apply to the Court and the Court shall decide the question on affidavits.” . 

But the Court may direct further evidence, as it may do in a suit. These are the 
e, provisions which are relevant fcr the decision of the question at issue. I am inclined 
to accept the argument of the respondent's counsel that if a persore who is unsuccessful 
wishes to question the existence, validity or effect of the award, he is bound to do so, 
only by resort to sections 32 and 33 of the Act. Section 33 expressly provides 
that a person who desires to question. the validity or existence of the award shall 
apply to the Court and that the Court shall decide the question. Section 32 says 
that no suit shall lie for a decision upon the existence, effect or validity of an award 
and it algo says that no award shall be set aside, modified or amended or in any way 
affected otherwise than provided in the Act. It is clear therefore that a person 
who wants to challenge even the existence of an award must do so by resort to an 
application under section 33. ‘This view receives additional support from .the 
e provisions of section 31, clause (2) which says that— 

* all questions sidering the validity, effect or existence of an award. . . .shallbedecided © «4 
by the Court in which the award has been or may be filed and by no other Court.” (The italics are mine). 

That being so, the question is whether the successful party is bound to have the 
award filed in Court under section 14 and to get a decree under section 17 of the 
Act. Where a successful party files a suit to obtain the relief that is granted to him 

by the award, it cannot be gaifisaid that the plaintiff must prove the fact of the 
award, t.e., its existence, before he can gèt relief. When the other side Questions 
the existence or validity or effect of the award, a question regarding the ‘existence, 
validity or effect of the award is directly raised. If ap award is alleged by the 
plaintiff, obviously the defendant must be allowed fo raise the question of the exis- 
tence of the award. But under section 31, clause (2) even the* existence of the 
award shall not be determined by any Court except the Court in which the award 
may be filed. "This provision indicates that even a successful ‘party to whom a 
relief is given under tHe award must seek to enforce it in the Court in which the 
award may be filed, that is, by próceediüg under section 14 of the Act. . 

. Decisions beforeethe Act are obviously cf no help. Theonlyhelpthatwe have, . 

on this subject is the decision of Pollóck, J., im Nanhalal Anandilal v...Sjnghai - 
a : o6 learned Judge held that a successful peu muy file a suit 


ee rs P 1. LLR. (1944) Nag. 340. 
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without resort to proceedings under the Act. That is no doubt 2 direct decision 
in favour of the respondent. But the judgment is very short and the learned 
Judge does not advert to section 31, clause (2). : First.he refers to the fact that 


, it was open to a person interested in an award to sue for the enforcement of the 


award before the Act. Then he dealt with the argument put Before him that 
section 32 of the Arbitration Act took away the right. He dealt with that ques- 
tion and pointed out that as indicated by the marginal note to that section, the 


‘section applies only to the case of a person who desired to challenge the validity of 


the award and not to a case where a person wanted to eaforce the award. 

_  .Atis urged that the wofding of section 32'is wide enough to cover a case of a 
successful “party seeking the reliefs gra&ted by the award and that the marginal 
note ought not to be allowed to control tHe effect of the plain wording of the section. 


It is unnecessary to go into this question because, in my view, section 31, clause (2) . 
LÀ 


contains a clear indication that even a successful party has no right of a separate 
sut, ° 


^ 


a * 

In Deoki Nandan Dalmia v. Basantlal Ghdnshyamdas}, a party to a*contract core 
taining an arbitration clause filed a suit for a declaration that the contracts were 
wagering contracts and therefore illegal. The suit was filed after a reference was 
made by the other party to the Bengal Chamber of Commerce, the arbitrators 
named in the contracts. The real object of the suit was to restrain the defendant 
from proceeding with the ‘arbitration before the Bengal Chamber of Commerce. 
Lort Williams, J., held that after Act X of 1940, the suit does not lie and that the 
only remedy is an application under the Act. After setting out sections 32 and 33 
of the Act, the learned Judge said this : 


“ The prosecution of the claims of the plaintiff will undoubtedly affect the arbitration agreemen 


and a decision in his favour would result in a declaration that the agreement did not exist, or a decree 
setting it aside." 


Referring to decisions before the Act, the learned Judge said : 


“That act was intended to ênd did alter the law and one of the main objects of the Act was to 
provide that claims to set aside arbitration awards or challenge arbitration agreements should be 
made by applications to Court.” 

This was a decision dealing with the right of a party who wanted to getround 
the arbitration agreement. The ground of decision is that though in form it was a 
suit to declare the contract illegal on the ground of its being a wagering «ontract, 
the declaration if given, would' affect the validity of the arbitration agreement 
and that this question can be decided only in a proceeding under the Act. 
Similarly if a party to whom some reliefs are given by the award seeks to 


enfórce them as à plaintiff and the defendant says that the award does not exist , 


or that it is not valid or that the effect of the award is not what the plaintiff claims. 
to be in his plaint, that question cannot be gone into by any Court other than 


“the Court" infdicated by the Act. ° l 
The decree of the lower Court is reversed and the Suit is dismissed with costs 
here and in the lower Court. å , 
K.S. p oS : — A Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice SOMAYYA. 
The Chettigad Mercantile Bank, Ltd., by its Agent and Secretary 


T. Subramania Ayyar Appellant* | 
+ v. . s 
PL. A. Pichatmm’i Achi and another * —— .. Respondents. 


Banker and customer— Trust. money— Draft. intended, for one party taken in. name of another —Beneficiary 
notifying claim 4o bank before encashment—Suit for declaration of right to money-e-Right of bank to set off — 
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* Claim gor recovery of money whether necessary. 
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The plaintiff-respondent endorsed a cheque drawn in her favour to. the first defendant. Her 
case was that she instructed the first' defendant to pay the appellant-second defendant Bank on her 
behalf a certain amount, that he should take a certain sum as a loan and execute a promissory note 
‘in her favour for the same, that.a certain amount should be paid to ‘her in cash and that a draft for 
.& certain amount should be obtained from the appellant'Bank.in the name of the respondent payable 

"at Madras. The first defendant cashed the cheque in the appellant Bank and carried out all the 
instructions of the plaintiff-respondent except that of getting a draft in her favour. He in fact 
-obtained a draft in his own name for the amount payable to plaintiff but the draft was not endor- 
‘sed to her and being unable to realise sthe amount she gave notice and instituted a suit against the 

. appellant Bank for a declaration that sh was entitled to the beneficial interest in the draft. It was 
contended on behalf of the Bank that the first defendaut owed a large amount to them and that they 
were entitled to set off the sum Tepresented by the draft against the sums due by him. - l 

Held, that under the circumstances the first T a became a trustee for the plaintiff, that by 

_ obtaiping the draft in his own name he committed a reach of trust, and that the plaintiff was entitled 
‘to the declaration asked for. . 

Held further, that the plaintiff was entitled to claim the declaration only and that she was not 
‘bound to include a prayer for recovery of the money in the same suit, +. 


Appeal against the decree of the District Court of Rampad at Madura, dated 
26th August, 1943, and passed in A. S. No. 317 of 1942, prefeyred against the decree 
-of the Court of the Subordinate Judge of Devakotta in O. S. No. 50 of 1940. - 


K. Bashyam and A. V. Viswanatha Sastri for Appellant. 
R. Gopalaswami Aiyangar and K. C. Srinivasan for Respondents. 
The Court delivered the following 


Jupcmenr.—The second defendant in*the suit appeals against the decree of 


the District Judge of Ramnad making it liable to pay a sum of Rs. 4,000 and interest 


thereon to the plaintiff. The plaintiff-respondent had two cheques given to her 
by the Harvey Mills, Madura, both drawn on the Imperial Bank, one for Rs. 
-20,000 and another for Rs. 18,682-8-0. The plaintiff endorsed both these cheques 
in favour of the first defendant. We are not concerned with the cheque for Rs. 
20,000. As regards the cheque for Rs. 18,682-8-0, the plaintiff's case is that she 
gave definite instructions that the first defendant should pay à sum of Rs. 5,000 
odd due to the second defendant Bank by the 'plaintiffein respect of some pledge 
of jewels made on her behalf by the first defendant, that he should take Rs. 3,000 
as a loan and execute a promissory note for that sum to the plaintiff, that a draft 
for Rs. 3,000 should be taken in the plaintiff's name payable on the Kulitalai Bank 
to be utilised for her own purposes, that Rs. 3,000 odd should be paid to the plaintiff 
in cash and lastly that a draft for Rs. 4,000 should be obtained from the appellant 
Bank in the name of the plaintiff payable in Madras. "The first defendant cashed 
the cheque in the appellant Bank on the roth August, 1937. Of the directions 
given by the plaintiff to the first defendant, all but the last were dufy fulfilled. The 
* sum due to the appellant Bank was paid and the jewels redeemed. A sum of Rs. 
3,000 was taken by the first defendant and a promissory note executed for that 
‘amount. A draft for Rs. 3,000 odd was obtained in plaintiff's mame payable on 
-Kulitalai Bank and Rs. 3,000 odd was obtained and paid in cash to the plaintiff. 
But the direction that a draft for Rs. 4,000 payable at Madras should be obtained 


in the name of the plaintiff was not complied with. The first defendant admittedly 


got a draft for Rs. 4,000 payablé at Madras but it was obtainéd in. his own name. 
"The plaintiff alleges that when ehe defendant paid her Rs. 3,000 in cash and returned 
her jewels he gave also the draft for Rs. 4 ooo, that being illiterate she did not then 
‘know that it had been taken in the namt of the first defendant, that later on when 
she attempted to present it and get the money on it, she discovered thatjt had been 
taken in the name of the first defendant, that she thereafter made' demands on the 
first defendant to endorse it over to her and that We refused tø do.so. The plaintiff 
then gave notice of her,claim to théappellant Bank, which however gave no reply. 
‘Thereupon the present suit was filed for a declaration that the plaintiff was entitled 


` to the beneficial interest in the draft and for such other relief as the Court maf think 


fit. s E 7 a ! * 
Various defences were raised by the appellant who is the second defeñdænt in 

the ‘suit. The main defence is that the first defendant owes large sums of money 

to the appellant Bank and that the appellant is entitled to adjust the sum represented 


l 


^ 
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. by the draft against the sums due by thé first defendant. This claim was presented 

‘in the-arguments before me as either one of banker’s lien or a right of set off. The 

‘trial Court dismissed the suit but on appeal the District Judge of Ramnad granted 

„a decree against the appellant.. Elaborate.arguments have been addressed to me 
-by the learned advocates on the question of when the banker’s. lien and. right of 
set off come into existence and how they can be exercised. l 


It would appear that the first defendant became indebted to the appellant Bank 
-in respect of four hundis dated the 29th December, 1938. The total value of these 
-hundies was Rs. 5,000. The amount was not paid andea suit O. S. No. 69 of 1940 
_on the file of the Subordinate Judge's Court of Ramnad was filed in 1939 by the 
\appellanf Bank against the first id od for recovery of Rs. 5,180-7-6. ‘This is 
the principal and interest due in respec®of these hundies. . Before that the pl&intiff 
: had issued the notice Ex. P-2 stating that the first defegdant had obtained a draft, 
on the 1oth August, 1937, for Rs. 4,000 in his own name, that the amounts represented 
-by the said draft belonged to her and not to the first defendant and that the Bank 
. Should not pay the amount to the first defendant. In the appellar's suit against 
the first defendant just referred to, the first defendant applied for leave to defend 
as the suit was under the summary chapter. In the affidavit filed in support of that 
application, the first defendant said that the sum of Rs. 4,000 represented by the 
draft now in question should be adjusted as against the amount claimed in the 
suit. The appellant, who was the plaintiff in the suit, filed a counter-affidavit 
resisting the first defendant's claim that the amount represented by the draft 
should be adjusted and claimed a decree for the full amount. Though ‘leave to 
defend was given and a written statement was filed once again claiming that the ` 
amount of the draft in question should be set off, the Court held that it could not be 
.done agd granted a decree for the full amount of the suit. The chief reason put 
forward by the appellant in justification of its refusal to adjust the amount was 
‘that the first defendant had stated that the draft had been lost, that the Bank was 
afraid that later orfsome one might turn up with a valid claim to be paid the amount 
of the draft and that untibthe draft was produced or security given for the amount, 
he adjustment or set off could not be consented to by the appellant. Bank. "This 
was a very proper position to take and a decree for the full amount was passed in 
that suit. * ; j i 


On these facts is the plaintiff entitled to demand that the appellant Bank should 
pay her the amount of the draft? It may be mentioned that the draft was drawn 
on the appellant’s branch at Madras. But this would not make any difference 
‘because even if the Bank had given a draft on another banking institution, payment 
‘of the. draft could be countermanded in which case the amount represented by the. 
draft can be-claimed only from .the.appellant Bank. If the appellant Bank has a 
lien for the other amounts due to it by the first defendant or if the Bank can set off 
the amount of the draft against the indebtedness of the first defendant, the plaintiff 
must fail. At one stage it appeared as though the question could be disposed ‘of 
shortly on the ground that the indebtedness of the first defendant in respect of which 
‘the lien or set-off was claimed arose subsequent tp the receipt by the Bank of the 

laintiff’s notice, Ex. P-2 dated the 31st October, 1938. The plaint in O. S. 
No. 69 of 1940, as stated above, ended ina decree fôr over Rs. 5,000 and that is the 
amount in respect of which the lien or set-off is claimed. It appears from Ex. P-4 (c) 
that the suit was in respect of four hundis all dated the 29th December, 1938. If 
these hundis wege all fresh transactions it is clear that with notice of the plaintiff's 
claim to tlre draft in question, the Bank advanced fresh monies to the first defendant. 
‘In that case, the-quéstion would: be easy to answer and the case of the appellant 
would stand on a very slender basis. If with notice of an adverse claim to the draft 
in question, the appellant Bank went on advancing fresh amounts to the first defend- 
ant it^would be doing so with its eyes wide open and cannot complain if it turned 
out that the amount due under the draft really belonged to the plaintiff. With a 
view*to" clarify the position, I directed the appellant to produce its accounts. That 
was done.and Mr. Gopalaswami. Ayyangar, learned: counsel for the respondent, 
went through them and stated quite fairly. that all these hundis were really. renewals 


l 
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of earlier hundis. On this staternént it was unnecessary to have'the accounts for- 
mally exhibited. There is one statement made by Mr.. Gopalaswami Ayyangar 
which I must here record that even the accounts produced do not show that the 
first defendant was indebted to the appellant Bank on the roth August, 1937. 


The case as presented before me is'one of either"'lien or of set-off. Banker’s. 


. lien can properly be said to arise only in respect of any securities held by the Bank. 


If the customer deposits certain securities and ultimately there is a sum due to the 
Bank, the Bank has a lien over tlfese' securities and it could hold thém against the 
amount due by the customer. Strictly speaking, the present case is not one of lien. 
‘The Bank has no securities of the first defendant over Which it seeks to exercise this 
right of lien. The only question that arise$is whether the appellant has*a right of 
set off. The subject of Banker's lien is déalt with in Hart's Law of Banking, 4th 
_Edn., Vol. II Chapter 6, page 843 onwards. The learned author begins the dis- 
cussion of the subject thus : e 
“ Banker's lien is the right of retaining things delivered into his possession as a banter if gnd-so 
long as the custamer to whom they belonged or who had the power of disposing of them when so 
delivered is indebted to the banker on the balance of the account betwéen them provided the cir- 
cumstances in which the banker obtairfed possession do not imply that he has agreed that this right 
shall be excluded." 
Tt will be found that in all the cases where the question of banker’s lien came up 
there were securities or other properties of the customer in the hands of the bank 
and the bank sought to exercise the right of retaining those securities or documents 
until the whole amount due to it was paid.” When and, under what circumstances 
the lien is excluded is dealt with in the same chapter. I agree with Mr. Gopala- 
swami Aiyangar’s argument that in this case we are not concerned with the question 
of lién at all. I do not therefore propose to enter into a discussion of the various 
authorities cited by Mr. Bashyam, learned Counsel for the appellant, on theequestion 
of. lien. I confine myself to the question whether the bank has a right of set-off. 
Here a draft was given in the name of the first defendant and delivered to him on 
the roth August, 1937. The draft is now produced by the plaintiff and she claims 
‘that she is entitled to the beneficial interest in the amoufit represented by the draft. 
It is admitted by the appellant bank that even at the time of the suit the bank had 
not actually adjusted the amount of this draft against the first defendant's account, 


. ie, against the first defendant's indebtedness to itself. But Mr. Bashyam says 


that his client has the right of setting off the amount of the draft against the indebted- 
ness of the first defendant and that his client can exercise it even in the course of the 
suit. | 
In the case of money of the customer paid into the bank into his current account 
or deposit account, the amount ceases to be the property of the cust6mer and becomes. 


* the property ofthe banker and heisthereafter under a contractual obligation to repay 


or give credit to the customer for the amount. In such a case, there is no property 
of the customer of which the banke» has possession, the possessión eof the banker 
co-existing with his owm ownership of the money. Accordingly, the essential 
conditions necessary to the existence of the lien are lacking. Moreover the purpose: 
of the lien which exists over the,property of the custamer is in this case attained by 
the application of the principle of set-off whereby the banker can take into account 
any item in his own favour as avainst any payment in by his customer befose arriving 
at the balance subsisting between them. In the present case if the bank had not 
issued a draft for the sum of Rs. 4,000 and therg wag a sum of Rs. 4000 to the 
credit of the first defendant in some account and the first defendant later on became 
indebted to the bank in respecteof the bills drawn by him, the bank would clearly 
be at liberty to set off the amount in question against the améunt due on the bills. 


In a case of this kind, the question is when does the right te set off arise 
and if by the time when the bank seeks to set off the sum due by it to the cystomer 
against the sums dug by the customer fo it, it gets notice of an adverse claim, is the 
right to set off lost ? ,On the facts stated when the plaintiff sent her notice èn the " 
gist October, 1938, the bank owed the sum of Rs. 4,000 represented by thé draft 
to the first defendant and the first defendant owed about Rs,'5,000 on the bills which 


` were later on renewed in December that year. ‘The appellant's argumenz is «hat 
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before the bank got notice, the bank had the right to set off and that the right of 
set off is not lost merely-because by the time it is sought to be exercised, the bank 
‘got notice of the plaintiff's claim. The respondent’s argument is that in this case 
the bank issued a draft to the first defendant who was thus put in a position to enable 
third parties to acquire a title to the money represented by the draft and that his 
client's right must therefore prevail. It is conceded that if the draft had been 
assigned over to the plaintiff even after the first defendant became indebted to the 
appellant under the bills, the plaintiff would lave become entitled to claim the 
amount in question from the appellant. The respondgnt’s learned counsel argues 
that if this is the true position, the plaintiff became beneficially entitled to the amount 
‘of the draft though it was obtained inthe name of the first defendant and that at 
any rate after the draft had been handed over to her, the plaintiff could claifn the 
‘amount in question from the bank, On the findings ofthe lower appellate Court, 
the plaintiff had given definite instructions to the first defendant to obtain the" 
«draft for Rs. 4,000 in her own name on a Madras Bahk. The first defendant obtained 
the draft but did not*get it in the name of the plaintiff. That was clear breach 
of duty on the part of the first defendant who stood in a fiduciary relationship fo 
‘the plaintiff. The argument is that in such a case the beneficial interest in the 
draft passed to the plaintiff-and that there is no reason-why the result should not be the 
Same as in the case of an actual assignment made by the first defendant to a third 
party. Itis urged that one is an assignment by act of parties, that the other is an 
assignment by operation of law, that én either case a third party gets a right to 
the amount represented Dy the draft and that the bank which enabled the first 
defendant to create rights in third parties must suffer and cannot claim the set off. 


; . Strong reliance is placed by Mr. Bashyam for the appellant on two decisions. 
‘One is the decision of the Privy Council in Union Bank of Australia v. Murray Aynsley! 
Murray Aynsley was one of the trustees under an ante-nuptial settlement executed 
by Mr. and Mrs. Harris. A sum of £ 1,800 was held by the trustees under this .° 
ante-nuptial settlement for the benefit of Mr. and Mrs. Harris. There was a 
firm of Miles & Co., whichewas carrying on business and which had a banking account 
. With the Union Bank of Australia, Ltd. This sum of £ 1,800 was invested through 
the agency of Miles and Co., on two loans one of £ 1,600 to L. V. Lodge and the 
other of £ 200 to ong Kemp. These amounts were repaid by the debtors in 
October, November and-December 1894. By that time Miles and Co., had trans- ` 
derred their business to a joint stock company of the name of Miles and *Co., Ltd. 
The moneys were realised by Miles & Co., Ltd., on behalf of Murray Aynsley and 
as when they were received, the amounts were paid into the appellant bank to the 
credit of No. 3 account. Miles and Co., and their successors Miles & Co., Ltd., 
were the customers of the appellant bank. For their convenience the bank kept* . 
= *,iwo accounts one which was known as the general account and the other which was 
known as the steck account of the concern. „Later at the request of the managing 
partner of Miles & Co., à third account known as No. g account was opened for 
the firm. It was into this third account, that theamountsin question were paid 
by Miles and Co., Ltd., who continued to keep the third account just mentioned. 
The sums remained ‘with the bank of Australia untfl Miles & Co , Ltd., failed. -At 
that time,the bank had to get large'sums of money érom Miles & Co., Ltd. -The 
question was whether the bank was entitled to set off the amount remaining to the 
credit of Miles & Co., Ltd, in account Nô. 3 against the amounts due to the bank 
under accounts Nos. 1 and 2. +The Judicial Committee held that it was entitled 
to do so. 1t wag pointed out that at the time when account No. 3 was opened ar 
when monies were.pai& into that Account fråm time to time, the bank had no notice 
that the account related to trust funds or that Monies paid jnto that account were 
trust funds. The bank was therefore entitled to set off the amounts in No. -III 
account towards the sums due to it under the two other accounts. 
: : Bashyam urges that in that case the Bank had at the fime when it claimed. 
the right of set-off, notice that the amounts paid into No. IIT account were trust 
: monies *nd that nevertheless the Judicial Committee held in favour of the Bank’s 
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right to set off. "The: crucial point of time, knowledge at which time, iium 
-deprive the Bank of the right of set off would appear to be the time when the accoun 
‘was opened or when the monies were paid into that account. li 


The other decision relied on is Thompson v. Clydesdale Bank, Lid.1, where a n 
broker was given some shares bythe appellant with instructions to sell nn 
'to invest the sale proceeds in certain Colonial Banks in the appellant's name. The 
‘stock broker sold the shares thrópgh another stock broker and from the sum 80 
‘realised he repaid to the respondent bank the sum due by him on an overdrawn 
‘account. This he did by*means of a cheque. The respondents knew that the 
-cheque represented the proceeds of the sale of shares but was not aware whether 
the money paid was in the bróker's hands"as agent or otherwise. The appellant 
claimed the amount from the respondent bank on the ground that the agents 


eact in paying the appellant’s money contrary to directions was a breach of trust 


and that the respondent bank which knew that the cheque represented the oe 
‘proceeds of the appellant’s shares waseliable to repay the sum. The House = 
Terds held that the Bank was not liable to repay that ameunt. It was pointe 
out that the mere fact that a cestain sum was the realisations of the'sale of shares 
‘of a customer of the broker did not. mean in all cases that the broker was 
not entitled to use it for himself. The Lord Chancellor dealt with this aspect 
-at page 288 and said this : n . 

' — *'The only point to which I have not alluded, and upon which stress was laid, is this ; that in 
the bank books Mr. Thompson is described as a.st8ckbroker ; thgrefore, it was said, his riu 
would be understood to be one relating to matters in which he was acting for principals, and that 
this, coupled with the answers to which I have alluded, is sufficient to establish the appellant S one 
My Lords, if a stockbroker who was receiving money in respect of transactions for his clients cou! 
ever properly pay it to his account in discharge of liabilities incurred, there might be something is 
‘the case of the appellants ; but obviously that is not so. A stockbroker may make advances to 
«clients in anticipation of sums which be will receive for them. In that case it is perfectly legitimate, 
^he having obtained for that purpose an advance from his bankers, that when he receives the money 
for his clients he should pay it to his bankers for the purpose of reinstating the account he has over- 
drawn. Therefore it is clear that there may well be casesjin which a stockbroker having overdrawn 
his account may properly pay money which he has received for his tlients into that account. It 1s 
obvious that the case of the appellants wholly fails unless they bring home to the respondents much 
‘more than has been attempted here, namely, a knowledge that in the particular case the person was 
not justified in paying over the particular amount. Of course, if they prove that jhere was such 
knowledge on the part of the bankers, the bankers could not retain it. Iteseems to me that if, because 
:an account is opened with bankers by a'stockbroker, they are bound to inquire into the source from 
which he receives any money which he pays in it would be wholly impossible that business could be 
carried on, and I know of no principle or authority which establishes such a proposition,’ I confess 
‘therefore, with all respect for the learned Judge who took a different view in the Court below, that it 
‘seems to me to be a very clear case." l 


ws Thus if the broker paid monies of the customer to discharge His own indebted- 
ness to a bank, that by itself is not enough to render the bank liable to repay the 
amount to the customer. It is a breach of trust as between the broker and his 
‘customer. But before the Bank can be charged with any liability if must be proved 
that the Bank had knowledge of the fact that the broker was paying the money 


‘contrary to the customer's instructions or that it had knowledge of facts which: 


"would put the Bank on enquiry4 . . 


." In the present case, if the first defendant was indebted to the Bank on roth 
August, 1937, when he paid in the cheque for Rs. 18,000 odd and the Bank had 
retained the sum of Rs. 4,000 without issuing a bank draft, then the bank would 
‘have been under no liability to the plaintiff. Butethe whole difficulty has arisen 
from the fact that the bank issued the draft and thereby broughteabout a position 
‘where third parties could claim rights in the dreft. E 
The decisions relied upon by the respondent may now be considered. I shall first 
deal with the case of John v. Dodwell & Co.? One Williams was managing their (respon- 
‘dent’s) business at Colombo. He was authorised to draw cheques upon their banking 
' account for the purpose of the business which he was managing on their behalf. 
The appellants before the Judicial Committee were brokers and purchased Shares 
for Williams. In payment of the amounts due for these shares, Williams tendered 
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cheques drawn on the respondents’ account in a certain, Bank. The cheques 
themselves indicated that the fund on which the cheques were drawn belonged to 
respondents Dodwell & Co. These were accepted by John & Co., and they cashed, 
the cheques anc -paid it to,the sellers of the shares. The respondents thereafter 
filed the suit which went jp before the Judicial Committee for recovery .of the 
amount. Their case was this. The amount in the bank on which the cheques 
were drawn. belonged to them. Williams was drawing cheques on that amount. 
.Williams would have authority to draw chequés on the amount belonging to the 
respondents only if he drew them for the purpose ofsthe business which he was 
managing. That was the Itmited authority given to him to operate on the banking 
account of the respondents. Therefof, the act of Williams in drawing a cheque 
for paying his own dues was not authorised. The clerks of John & Co. knew"when 
they saw the cheques given by Williams that they were drawn upon the account 
of the réspondents. «Therefore they had knowledge that Williams was drawing 


‘upon thé account of another person. n these facts, the Judicial Committee | 


held that though thg appellant John & Co., took the cheques in good faith and 
paid the same to the customers, they were liable ig as much as they took the money 
in respect of which Williams was committing a breach of trust with the knowledge 
got by the clerks of the appellant company that he was drawing upon-the account 
of another person. They say this at page 568 : . ; l x 

'. S However, it is nonetheless clear that, innocent of fraud as the appellants were found to be, 
they, by the action cf their clerks, took an unmistakable and grave risk in the transactions in question. 
On the face of these, Williams Was, without showing authority to do so, drawing cheques for his own 
purposes on the respondents’ funds at their bankers. If it turned out that the respondents had not 
allowed him to do so, and would not ratify his action, the notice which the appellants had got through 
the agency of their clerks of what was prima facie a breach of duty on his part would deprive ehem of 
all title to hold the cheques as against the respondents, if the latter should challenge the transaction. 
For wlien an agent is entrusted by his principal with property to be applied for the purpose of the 
latter and to be accounted for on that footing he is, by virtue of doctrines which apply under the 
law of Ceylon, as they do under the law of this and other countries, in a fiduciary position, and any 
third person taking from the agent a transfer of the property with knowledge of a breach of duty 
committed by him in making the transfer holds what, has been transferred to him under a transmitted 
fiduciary obligation to account for it to the principal. That there is no privity of contract between 
him and the principal does not make any difference, for the title does not rest on contract. The 
property belongs to the latter in the contemplation of Courts which administer equity, whether in. 
the form in which the Cougt of Chancery in this country applied to trusts or in the form which later 
developments of the Roman law have recognized." — , . 
This decision helps the respondent only to this extent that the first defendant who 
got definite instructions to get a draft in the plaintiff's name was in a fiduciary 
position to the plaintiff and in taking the draft in his own name he was committing 
a breach of his eluty and therefore a breach of trust.’ But this case does not help 
the respondent further. The appellant had no knowledge of the instructions 
given by the plaintiff to the first defendant. 


I shall thes: deal with the decision of the Judicial Committee in O. RM. O. 
M. SP. Firm v. Nagappa Chettiar’. The plaintiff Nagappa Chettiar gave a sum of 
money to his uncle Subramania with a view that the moneys might be utilised for 
conducting a charity. It was not paid in cash but in'the shape of two hundis. 
It would appear that the plaintiff Nagappa had an account with a particular bank 
and the hundis were drawn on that bank, i.e., the plaintiff directed the bank to 
pay.sums represented by the hundi to Subramania. The hundis were drawn in 
the name of charity. They were taken by Subramania to the appellant bank and 
on the 11th September, 1917,*the bank endorsed each with a statement that the 
amount with interest up to date had been received. The bank credited the sums 
in each case to an.accbunt in the hame of the charity concerned though Subramania 
. had separate acoount of his own in the appellarft bank, long prior to 11th September, 
1917, when the account was opened in the name of the charity. The moneys 
remaihed to the credit of the charities till the roth February, 1920, when the sum 
amoynted to Rs. 15,700 odd. On that day Subramania owed the bank in his 
private* account a sum cf Rs. 15,700. On the roth February, 1920, out of the 
amount standing to the credit of the charities, Rs. 15,700 was taken over to the 


* >è x. (1941) 1 M.L.J. 393: L.R. 67 LA. 448 : LL.R. (1941) Mad. 175 (P.C.). 
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other account and that account closed. The balance of Rs. 32-15-9 was paid in 
€ash to Subramania and.the charity account closed. The plaintiff filed the suit. 
which went up to the Judicial Committee for recovering the amount from the bank. 
On these facts it is clear that the bank knew that the sum entered in the charity 
accounts in its own books was really the charity money'and not' the amount at the: 
disposal of Subramania. Subramenia was indebted to the extent of Rs. 15,700 
on the 10th February, 1920, and what the bank did was to appropriate.an amount. 
which it knew was the trust mortgy to the private account of Subramania. On 
these facts it is clear that the appellant bank which, right from the very beginning, 
knew that the amount was the trust amount aided Subramania to commit a breach 
of trust by applying trust money to discharge his own individual indebtedness. 
Such a thing was not permitted. Though this case was very strongly relied upon: 
by Mr. Gopalaswami Aiyangar in support of his proposition that if at the time 
when the adjustment was made the bank knew that the money was trust money 
it had no right of set-off, it really seems to be a case where*the bank knew right 
from the very beginning that the amount was one belonging o the trust. Inefact ” 
' when the hundis were paid in September 1917 the bank credited them in' the name 
of the charity. Ifthe facts had been that there was one account in Subramania’s 
name in which these amounts were credited and another account in which Subra- 
mania had overdrawn and after Subramania became indebted in his No. 2 account 
to the extent of Rs. 15,700 the bank came to know that. the amount in the first 
account was trust money, then the case would have been of help or if in the case 
before us, the indebtedness of the first deféndant had arisen after the plaintiff's 
notice of October 1938 then the decision of the Judicial Committee would have 
been of great help. Unfortunately, here we have to take it that there are two 
accounts one represented by the Rs. 4,000 which'is the amount of the draft, another 
. account the bills or hundis account. Long prior to October 1938 the first defendant 
had drawn hundis and had become indebted. In the.No. x account or the draft 
account he was a creditor of the bank. If according to the law, the customer had 
two accounts in a bank, being in one account'a debtor and in the other a creditor, 
the bank can adjust the one against the other; and it Mad that right on the day 
when it honoured certain bills of the first defendant and so allowed the first defendant 
-to ‘become a debtor. The principle is that a bank relies upon the general credit 
of the customer taking all the accounts as one when it advances money or honours 
bills drawn by the customer on itself. The right of set off must be held to arise 
on that day. If this is so, the appellant-bank would have had the right of looking 
to the draft account on the day when it honoured the bills of the first defendant. 
This case does not seem to be of much assistance. 
The last case is Imperial Bank of Canada v. Mary Victoria Begle}}. In that càse 
“the respondent Mary Victoria Begley had an account with the Imperial Bank of 
Canada., She executed a power of attorney in favour of M authorising him to 
attend to the investment of her moneys: M was already indebfedeto the bank 
on his own- private account and purporting to act under the power of attorney 
he transferred from the respondent's account to his own account a sufficient sura to 
discharge his indebtedness to the bank. The object of the power of attorney was 
to make arrangements for the investment of the respondent’s money at a higher 
rate of interest than the ordinar? bank rate. The appellant bank had thus allowed M 
to operate upon the respondent’s account with it and so discharge M's indebtedness 
to it. The officers of the bank made nó attempt whatever to verify from the res- 
pondent herself whether M was authorised to act in the way he acted. ‘She Judicial 
Committee held that the Act of«M in transferring the amount which stood to the 
respondent's credit in the bank to his ewn overdrawn accouht with the bank was 
clearly a breach of trusteas it was contrary to the directions given by therespondent, 
namely, an investment at a higher rate of interest. He himself was an impecunious 
person and his executing a promissory’ note to the respondent which,he did was 
really a’ mere camouflage and could nog be taken as a fulfilment of tHe trust reposed 
in him. Investment means a good investment and not lending to an impeGufióus 
MM — — —— MM M MM MÀ RÀ —— 
I. (1936) 44 L.W. 128 (P.C). - 
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person and particularly when it is lent to the agent himself: whd was possessed of 
no means. The next question was whether the bank was affected by this breach of? 
trust.on the part of the agent. On this part of the case the facts found were that: 
the bank knew that M was of impecunious character and that he was dr@wing upon: 
an account of another person under a power of attorney. "Therefore it was held 

by the Courts of Canada with which the Judicial«Committee agreed, viz., that these 

facts put the bank on enquiry and their action in transferring the amounts in the: 
respondent's account with it in payment of M'sQmdebtedness to it without making’ 
the slightest reference to the respondent. who was also their customer made the“ 
bank a constructive trustee of the sum. ‘This decision would be relevant if at the 
time whep the Rs. 18,000 cheque was reid in, the bank had notice of any fact which : 
would have put them on enquiry regarding the plaintiff’s rights. . 


- ` The case before me can, I think, be disposed of on the ground that the appellant 
by giving the draft in question to the first defendant enabled third parties to acquire? 
rights in jt and that it is not shown that the right of set off claimed by the bank 
aros before the third parties acquired rights in the draft. If the first defendant- 
endorsed the draft to*another, it is not contended by Mr. Bashyam that the barsk- 
would not be liable to the third party. "That*is the very reason why the bank: ' 
would not agree to the set’ off when in the previous suit the first defendant claimed’ 
the set off. Even if the first defendant, had, after he became indebted to the-bank- 
on the bills in question, assigned the draft to a third party, the appellant would be 
bound to.pay the amount to the agsignee. An assignment may well take the 
form of creating a trust inerespect of the amount covered by the draft. Ifehe first 
defendant created a valid trust, the trustee would, like an assignee.or an endorsee- 
be entitled to the amount covered by the draft. The same result should, I think, 
follow where a-trust is created by the operation of law. On the facts found Dy the- 
lower C8urt, the first defendant became a trustee for the plaintiff When he obtained, 

. the draft in his own name, he committed a breach of trust and the law says that the . 
. property obtained,by the first defendant under those circumstances must be held: * 
by him for the benefit of the plaintiff, ?.e, a trust was created in favour of the plaintiff 

in respect of the amount of the draft. ‘This is certainly analogous to the case of an 
assignment. Ifin the case of an assignment for value, the assignee would be entitled 

to get the ammount from the appellant bank, it seems to me, the answer must be the- 
same in the case of the plaintiff who seeks to recover the amount as the beneficiary 
under the trust created by law in her favour. She had already paid for the draft. 


The next point urged is that the suit is not.maintainable without a prayer for 
recovery of the'amount. It is very doubtful whether a suit would lie for recovery 
of the amount without getting a declaration of the plaintiff's right to the amount 
covered by the draft., As held by this Court in Subba Narayana Vathiyar v. Ramaswami a 
Aiyar* a suit does not lie on a négotiable instrument by any person other than the- 
person named ag the payee or the person to whom he has endorsed it over. There- 
is therefore nó substance in the argument that the suit should have included a prayer: 
for the recovery of the amount. The question is not whether she might not have: 
included that prayer also but whether she ought to have done so in this case. I hold 
that she need not include a prayer for recovery of the money in this suit and the 
suit as filed is maintainable. . AM" E 

It is next contended that the suit merely to declare a pecuniary right of a plaintiff 
arising out of a contract dpes not lie. ‘This again does not apply to a case like this- 
where it is necessary to have thé right of a claimant to the amount represented by a. 
negotiable instrument declared before a suit could he filed for recovery of the amount. 
due on the negotiable instrumerst. . 


In the jesuk, the second appeal fails and is, dismissed with costs of the first. 
respondent. | EE 





No leage.. j^ : 
-© AVV. x f a Appeal dismissed 
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[PRIVY COUNCIL. } . i a 
(On appeal from the High Court of Judicature at Bombay). .. as 
PRESENT :—Lorp MACMILLAN, LORD GODDARD AND SIR MADHAVAN Narre. 


Parashram Detaram Shamdasani " te (0. Appellant® | 
v. . lj . 
The King-Emperor : .. Respondent. 


v. Contempt of Court—Party appearing in ftrson— Reference in the heat of argument suggesting that members 
of Bar are in the habit of misleading the Court—If “ contempt " calling for aclion—Remark about taxing masters 
questioning if what is written as conSidered in their order is considered at all—If amounts to contempt—Contempt™ 
proceedings—Different from: ordinary criminal proceedings—Hower to order costs against the Crown unsuccessfully 
endeavouring to upheld an order committing the appellant for Contempt. 

The appellant appearing in person, when the counsel for the opposite party suggested that he 
was misleading the Court and that he should read out a paragraph in the plaint, said: “I don't 
keep anything back at all. My fault is that I disclose everything unlike members of the Bar, who 
are in the habit of not doing so and migleading the Court." Further in dealing with the Taxing’ 
Master's statement, with regard to the allowancg of discretionary items phat he had taken e into. 
consideration all the matters mentioned in the rule, the appellant said : “It is customary for the 
Taxing Masters to write what is written at the end of the paragraph, but"isit considered at all ?” 
The Judge before whom the case was proceeding found him guilty of contempt and sentenced him to 
a term of imprisonment and fine. On appeal to the Judicial Committee, 

Held, the words used in respect of the Bar, did not and could not amount to a contempt of Court 
and there was no jurisdiction in the learned Judge to exercise his summary powers in respect of thém. 
With regard to the words relating to the Taxing Masters they afford no reasonable grounds for ad- 


judging the appellant guilty of so grave an offence as eontempt of Court. 

The summary power of punishing for contempt should be used sparingly and only in serious 
cases and to use it to suppress methods of advocacy which are merely offensive is to use it for a purpose 
for which it was never intended. 

Although the matter is one which is known as a criminal contempt, it is a different category from 
an ordinary criminal case and the practice of not awarding costs to the successful appeliant against 
the Crown appearing and upholding a conviction in a criminal case is not applicable. Where the 
Executive on behalf of the Crown deemed it necessary not only to appear in the appeal but endea- 
Yu to uphold the conviction for contempt, the successful appellant should gave the costs of the 
appeal. ‘ 

W. W. K. Page for Appellant. ° 

F. Millard Tucker and R. B. F. Mackebba for Respondent. 

Their Lordships’ Judgment was delivered by i , 

Lord Goddard.—This is an appeal from an order of the Migh Court of Bombay. 
made by Kania, J., adjudging that the appellant was guilty of a contempt of Court, 
committing him to prison for three months, and ordering him jo pay a fine of Rs. 1,000.. 
On the day after the order was made the appellant applied to the learned Judge- 
for a modification of the sentence expressing sincere and unreserved regret for 
having used the expressions which were held to be a contempt, and the sentence 
was then reduced to one of eight days’ imprisonment but no alteration was made 
in the fine. The sentence of imprisonment was served and the appellant then; 
applied to the High Court in its appellate criminal jurisdiction for & certificate that, 
the case was one fit for appeal to His Majesty in Council under clause 41 of the 
Amended Letters Patent of 1865. This application was opposed by the Advocate-. 
General, who submitted there was no jurisdiction to grant it as i$ was said that the 
clause in question did not apply to a committal or contempt of Court. The High 
Court (Beaumont, C.J., and Sen, J.) held that there was jurisdiction to*grant'a: 
certificate and that it was a proper case jn which to do so, and this was accepted 
as right by counsel for the respondent before this Board, arfd their Lordships accord- ; 
ingly do not think it necessary to express any opiniol upon this maáter. * 

The appellant had been an finsuccessful plaingiff in a suit in the High Court; 
and had been ordered to pay costs. ,I'hey were taxed and thé appellant then took 
out a summons to review the taxation and, though a layman apptared in person, 
to support his objections. In the course of the hearing counsel opposing stated 
the appellant was misleading the Court ‘as to the nature of the issues raised in the 
action and insisted that he should read oat a paragraph in the plaint. ‘The appe¥ant: 

© 
a 


then said : - " "E 
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* I do not keep anything back at all, My fault is that I disclose everything, unlike members 
of the Bar, who are in the habit of not doing so and misleading the Court.” 
This caused a protest from opposing counsel, Mr. Desai, whereupon the appellant 
immediately apologised and expressed his regret for having used an Unfortunate 
expression in the heat of afgument. Later in dealing with the Taxing Master's 
statement, with regard to the allowance of discretionary items, that he had take 
into consideration all the matters mentioned in rule 563, the appellant said: © ` ` 
* Tt is customary for the Taxing Masters to write whet is written at the end of the paragraph; 
but is it considered at all?” , , 
No protest or observation og this statement was made efther by Bench or Bar at the 
time when it was uttered, nor when Aiydgment was given, and it appears to their 
Lordships that it must have been regarded as no more than the sort of tactless and 
intemperate statement that is not infrequently made in the heat of argument and 
not only, by litigants in person. On 13th October, 1942, the. appellant concluded" ` 
his argurgent and the Court proceeded to give judgment but had not finished doing 
so af the end of the day. At the rising of the Court, Mr. Desai stated, that he would 
draw the attention ofthe Court to the statement made by the appellant with reft- 
rence to the Bar and would apply that appropriate action be taken. On the next 
day both Mr. Desai and the Advocate-General of Bombay appeared, and, though 
the appellant again apologised and expressed regret for what he had said, moved 
the Court to punish the appellant for a contempt in using the language he did 
regarding the Bar. In the course of the argument the learned Judge himself then 
raised the question as to the words the appellant had used relating to th Taxing 
Masters. Ôn the following day, the learned Judge delivered a lengthy judgment, 
reviewing some authorities, and, coming to the conclusion that the appellant had 
. been guilty of a contempt bothin his reflections on the Bar and onthe Taxing Masters, 
made the order against which this appeal is brought. i 


. Dealing first with the appellant's reference to the conduct of the Bar, their 
Lordships share the surprise expressed by the Chief Justice when granting the certi- 
ficate for appeal as to whathe described as the somewhat undue degree of sensitiveness 
displayed in taking so serious a view of what had been said. Their Lordships would 
indeed go further and say that it would have been more consonant with the dignity 
of the Bar to have ignored a.foolish remark which has been made over and over 
again notonly by the ignorant, but by people who ought to know better, and no doubt 
will continue to be made so long as there is a profession of advocacy. To ‘treat such 
words as requring the exercise by the Court of its summary powers of punishment 
is not only to make a mountain out of a mole hill but to give a wholly undeserved 
adyertisement tg what had far better have been treated as unworthy of either 
answer or even notice. But apart from the question of whether the motion wase 
wise or expedient it has to be decided whether these words could be properly regarded 
as a contempt gf Court. The principle to be applied is clear enough. : For words: 
or action uset in face of the Court, or in the'course of proceedings, for they may be’ 
used outside the Court, to beacontempt, they must be such as would interfere or tend 
to interfere with the course of justice. No further definition can bé attempted. 
Tt must be rare indeed for wofds used in the course *of argument, however irrelevant,’ 
to amount to a contempt when, they relate to an, opponent, whether counsel or’ 
li igant. * If in the course of a case a person persists in a line of conduct or use of 
language in spite of the ruling of the presiding Judge he may very properly be 
adjudged guilty of contempt of Court, but then the offence is the disregard of the 
ruling and’ setting the Court at defiance. So also if a litigant or an advocate 
threatened or attempted voilencasof the opponent, or conceivably if he used language 
so outrageous and provocative as to be likely toslead to a brawl in Court, the offence: 
could be saiti to have been committed. -An insult to counsel or to the opposing liti-’ 
gant is very different from an insult to the Gourt itself or to members of a jury -who 
form part of the tribunal. ‘Their Lordships mention this mttter because their at- 
tentibnwas drawn to the case of- Ex parte Pater! where a member of the Bar was 
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adjudged guilty ofcontempt by.the Middlesex Quarter Sessions and fined for insulting a 
juryman and persisting in his conduct when reproved by the Deputy Assistant Judge. 
The Court of Queen's Bench refused to interfere and would not grant a certiorari 
to quash the order saying that they could not act as a Court of Appeal from the , 
Sessions.- But it is quite clear that the Court's refusal ‘was, based on the fact that 
there was evidence of conduct which could amount to contempt, and the Court 
held itself free to inquire whether,the inferior Court had reasonable grounds’ for 
adjudging that a contempt had beer committed: Their Lordships think it unneces- 
sary for them to deal with the cases of R.v. Davision! and French v. French”, on which 
Kania, J., relied,-as the judgment of Beaumont, C.]., has already shown that they 


' do not support the propositions that the learfed Judge thought they did, And the 


Board» entirely agree with the Chief Justice. In their Lordships’ opinion the words 
used by the appellant respecting the Bar, and which must be taken to have been 
intended by him to refer to Mr. Desai in particular, did not agd could not:amount 
to a contempt of Court, and consequently there was no jurisdiction in the learned 
Judge to exercise his summary powers in'respect of them. ° : 


e ; . a. il 

With regard to the words relating to the Taxing Masters, no.doubt if a litigant 
were tó suggest in Court that its officers were corrupt or habitually failed to carry 
out their duties the Court might consider it a contempt, though if it were only the 
latter that was suggested it would be unwise to do so.- But when all the circumstances 
here are considered, and especially that when the words-were uttered there was no 
reproof qr even comment from the Bench.it i$ impossible $o suppose that they were 
treated or indeed intended as more than a tactless way of suggesting that Taxing 
Masters were apt to deal somewhat summarily with such matters as were then in 
questien. It was not till the Advocate-General was moving for punishment on the 
appellant in respect of the other words that any notice seems to have beer taken 
of the matter and then by the Judge himself, somewhat late in.the day as it seems 
to their Lordships. In their opinion they afford no reasonable grounds for adjudg: 
ing the appellant guilty of so grave an offence as contempt of Court and on this 
point-also their Lordships are glad to find that their opinfon and that of the Chief 
Justice and Sen, J., coincide. ROC 


Their Lordships would once again emphasise what has often been.said before 
that this summary power of punishing for contempt should be used sparingly and 
only in serious cases. It is a power which a Gourt must of necessity possess ; its 
usefulness depends on the wisdom and restraint with which it is exercised, and 
to use it to suppress methods of advocacy which are merely offensive is to use it for 
a purpose for which it was never intended. The Bar can surely maigtain its dignity 
and prestige without having to invoke this jurisdiction. - l 


Their Lordships will humbly advise His Majesty that this appeal should be 
allowed and the order of the learned Judge set aside. It should baye been said 
that originally. the Chief Justice and other Judges of the High Court were made 
respondents, to this appeal. It was afterwards realised that this was incorrect and 
by an Order in Council dated the 27th October, 1944, the Crown was substituted 
as respondent. Where the Crown appears to uphold a convicfion in a criminal 
case it is not the practice to awad costs to the appellant in the event of the appeal 
succeeding. Although this matter is one which 1s known as a criminal contempt 
it obviously is in a different category from an ordinary crimjnal case. ‘It is a matter 
of some surprise to:their Lordships that in spite of the emphatic opinion of the Chief 
Justice and another: Judge of the Court of which the appellant was alleged to be in 
contempt that no. contempt had been committed thé Executive should have deemed 
it necessary not only to appear but to have endeavoured to uphold ghis‘order. In 
these circumstances, their Lordships are of opinion that-the appellant should have the 





costs of this appeal. ° 
, . NM . $ - B ^ .. : 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :-—Sir ALFRED Henry LioneL Leacu, Chief Justice AND MR. JUSTICE 


LAKsHMANA Rao, i 
Ramabhakthula Ramayya > .. Appellant* 
v. : 
Chittoor District Co-operative Deputy Registrar and Liquidator of 
Co-operative Societies and others Nu .. , Respondents. 


- Madras Go-operative Societies Act (VI of 1932), sections 47 and 49-—Society in liquidation— Order against 
member—Execution sale—Suit in Uivil Court toyavoid—Maintainability. 


_ , the appellant was a member of a co-operative society which went into liquidation. He was 
indebted to the society and the liquidator having passed an order against him under section 47 of 
the Madras Co-operative Societies Act, applied to the Deputy Registrar of Co-operative Societies to 
execute the order requixjung payment by bringing to sale properties belonging to the appellant. Aft&r 
'the properties had been sold the appellant filed an applicatian before the Deputy Registrar for an order 
setting aside the sale on éhe ground that there had deen a material irregularity and fraud in connection 
with the proclamation and canduct of the sale. The application having been rejected the appellant 
appealed to the Registrar who confirmed the order of the Deputy Registrar. Thereupon the appeftant 
filed a suit in-the Civil Court for a decree declaring that the sale was fraudulent and that all the 
proceedings in execution were vitiated by material irregularity. 


Held, that the jurisdiction of the Civil Court was ousted in such matters by the provisions of the 
RA: Societies Act and the rules made thereunder and that the suit was therefore not main- 
tainable. ` i 

o 
Appeal against the'decree of the Court of the: Subordinate Judge,” Chittoor, 
in O. S. No. 54 of 1942. 


K. Umamaheswaram and A. Ramaswami for Appellant. ° 


C. S. Venkatachariar, D. Ramaswami Aiyangar, T. L. Venkatarama Aiyar-and K. 
Kottayya for Respondents. ; 


The Judgmént of the Court was delivered by 


The Chief Fustice-—The appellant was a member of the Valavali Agraharam 
Co-operative Society, which is now in liquidation. He was indebted to the Society 
and the liquidator passed an order against him under section 47 of the Madras 
Co-operative Societie$ Act, 1932. This entitled the liquidator to proceed in exe- 
cution in accordance with the rules framed under the Act. The liquidator applied 
to the Deputy Registrar of Co-operative Societies to execute the order requiring ' 
payment by bringing to sale properties belongins to the appellant. After the 
properties had, been sold the appellant filed an application before the Deputy 
Registrar for an order setting aside the sale on the ground that there had been mate- 
rial irregularity and fraud in connection with the proclamation and conduct of the 
sale. This application was rejected. The appellant then appealed to the Registrar, 
who couler the order of the Deputy Regfstrar dismissing the plaintiff's objections 
to the sale. ‘Thereupon the appellant filed a suit in the Court of the Subordinate 
Judge of Chittoor for a decree declaring that the sale was fraudulent and that all the 
proceedings in execution Were vitiared by material irregularities. The Subordi- 
nate Judgevheld that the suit didenot lie as the Co-operative Societies Act and the 
rules framed thereunder had the effect of ousting the jurisdiction of the Civil Court. 

The appeal is against the decree dismisging the suit. 


* The rules framed undeg the Act provide the procedure to be adopted in 
matters ef execution of orders passed under the Act. They embody broadly the 
provisions of Ordere21, rules 88, 9o, 92, 93 and 94 of the Code of Civil Procedure, 
‘but sub-rule- (3) of rule 92, which says that n6 suit to set aside an order made under 
the rule shall be brought by a person against whom the order is made, finds no 
counterpart in the rules framed under the Act. The rules certainly provide ample 
maghinery for the execution of orders and for the hearing and determination of 
objections to sales in execution. 








° * Appeal No. 214 of 1944. ; 17th April, 1945. 
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In'deciding that the jurisdiction of the Civil Court is ousted the learned Sub- 


ordinate Judge relied on the judgment of Wadsworth, J., in Subbayya v. Thippa 
Reddi*, where the facts were very similar to the facts in the present case except that 


` no application for an order setting aside the order in execution was filed” The 


learned Judge held that the jurisdiction of the Civil Courts-was ousted by reason 
of the fact that special machinery ‘had been provided by statute for the execution 


of such orders. This judgment was approved: of by the Full Bench of this Court 


which decided Secretary of State for India v. Fagannadham*. 
It is not necessary that ¢he jurisdiction of the Civil Courts should be expressly 


. excluded. The exclusion can be implied. here we have, as we have bere, the 


same machinery for the execution of orders &nd the hearing. of objections to sales 
in exécution under the Act as are to be found in the Code of Civil Procedure, the 
only reasonable conclusion sis that the Legislature intended the jurisdiction of the 
Civil Courts to be removed. Moreover, the Registrar is given extraordinary powers. 
For instance, by reason of rule 22 (10) (iji) he can set aside a gale notwitlistanding 
that no application has been made in that behalf or on groupds other than those 


alféged in an application which bas been made and rejected. Under clause (vi) - 


of sub-rule (10) a right of appeal is given provided it is brought within one year 
from an.order passed by the Deputy Registrar. Section 57 of the Act gives the 
Provincial Government full powers of revision.. 


+ 


The matter does not even rest there. Section 48 of the Co-operative Societies 
Act says éhat save in so far as is expressly provided by the Act no Civil Court shall 
take cognizance of a matter connected with the winding up or dissolution of a 
Society under the Act. The order which was passed against the plaintiff was an 
order Passed in connection with the liquidatiom of the Society of which he was a 
member. It was found to be necessary to wind up the Society and therefore all 
persons who owed money to it were called upon to pay. We think that section 48 
can in such a case as this be read as an express exclusion of the jurisdiction of the 


Civil Courts. "^ Pa 


For these reasons we hold that the Subordinate Judge was right. Accordingly 


we dismiss the appeal with costs ; one set to the second respondent and one set to 


the first and fourth respondents. As the appellant has appealed in fofma pauperis 
he must pay the required court-fee to Government. 


B.V.V. ————— š Appeal dismissed. 
[ IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 
PRESENT :—Mr. Justice PATANJALI SASTRI. ° Y 
Penumatsa Rangaraju Ps ..  Pélilioner* 
9. e 
Sait Devichand Bhootaji Figm partner Sait Seshmull Kasturji and ` | 
another .. Respondents. 


Negotiable Instruments Act (XXVI of 1 81), sections 26 and 27—Suit on a proguissory note—Executant 


described as a partner in a firm— Whether other partners can be made liable. 


Where the executant of a promissory note describes himself as.a partner in a firm and the money 
is borrowed for the firm and the executant has power as managing partner to execute promissory 
notes binding the firm, but the suit by the promisee js based solely on the promissory note, 


Held, the other partners cannot be made liable on the promissory note as section 27 of the Nego- 
tiable Instruments Act involves the consequence that, so far as making, drawing, aceeptante, indorse= 
ment, delivery and negotiation of a promissory note, bill of exchange or cheque are concefned, those 
acts must, in order to bind the firm, be done by a partner in the flame of the firn and it is not sufficient 
that they are done in any other manner expressing or implying an intention to bind the firm, which, 
under section 22 of the Partner$hip Act, would otherwise be sufficient to bind the firm, for the latter 
section must yield to the special provisions of the Negotiable Instruments Act. The description of the 
executant in the preamble to the promissory note 4s a partner of a named firm is perfectly consistent 


' with his executing the note af the party liable on the note and cannot be taken, on a fair interpretagion 


of the instrument as disclosing the name of the firm as the party liable thereon. d" 





t. (1989) 2 M.L.J. 604. '2. (1941) 2 M.L.J. 47 : LL.R. (1941) Mad. 850 (F.B]. 
* C. R. P. No. 809. of. 1944. . 27th March, 1945. 
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Pattabhirami Reddi v. Kamisetty Balliah, (1928) 55 M.L.J. 574; Sreenivasayya v. Nagappa (1936) 
DD 738 and Sivagurunatha v. Padmavathi, (1941) 1 M.L.]. 441 : I.L.R. (1941) Mad. 51 3 (F.B.), 
rcierred to. E 


. . Petition under section 25 of Act IX of 1887, praying that the Higl Court will 
be pleased to revise the decree of the Court of the Subordinate Judge, Amalapuram, 
dated 13th December, 1943, and passed in S. Cs S. No. 40 of 1941. INC 
K. Venkataramaraju for Petitioner. . 
Kasturi Seshagiri Rao, P. Somasundaram and P. Suryanarayana for Respondents. 
The Court delivered the following , | 
Jupgsment.—The short question fpr determination in this civil revision petition, 
is whether the second defendant, petitioner herein, can be made liable on a pro- 
missory note executed by his partner, the first defendant. The Court below has 
found that the first defendant was the managing paréner of-a rice mill business 
carried on in partnetship with the second defendant and others under the name of 
SrieKusumaharinadba Rice Mill at Amalapuram in East Godavari District, and 
that the money waseborrowed for the purposes of the business. Oh these findiggs 
it has passed a decree for the sum claimed with interest and costs against both the 
defendants personally and also against the assets of the firm. 


The promissory’ note runs thus : 


“ Promissory note executed and delivered on roth December, 1939, corresponding to Sunday, 
the goth day of Karthika Bahula of the year Pramadi, in favour of Sait Devichand Bhutaji Garu, 
resident of ARBOR. by Kalidindi Narayanaraju Garu’s son Satyanarayanaraju, pagtner of Sri 
. Kusumaharinadha Rice Mill and resident of the said village. . 


On account of my necessity this day, namely, for the purpose of doing paddy business, in the Mill, 
the amount borrowed in cash from you is Rs. 600-0-0 (Rupees Six hundred). I shall, on demand, 
pay you or your order in cash in one lunip sum, the said sum with interest thereon at Re. 0-15-0 
(fifteen Annas) per cent. per mensem from this day till the amountis received, get the payment en- 
dorsed on the reverse and take back this note. As you have now paid in -cash the consideration 
hereunder (i.e.) rupees six hundred, I have received the same. This is the promissory note executed and 
delivered with my cOnsent. - f ` i : 

. ° (Sd.) Kalidindi Satyanarayanaraju, 

. ; l : . roth December, 1939." 

It is not disputed that the first defendant is liable under the note and no question 
accordingly arises under section 28 of the Negotiable Instruments Act. Nor is ^it 
disputed that the first'dcfendant had power as managing partner to execute promis- 
sory notes binding on the firm. And it is recited in the note itself thatethe money 
was borrowed for the purposes of the partnership business. In these circumstances, 
there can be no question but that under sections 19 and 22 of the Indian Partnership 
Act, 1932, the,debt is binding on the firm, but the suit having been based solely 
on the note, the question arises as to whether the note has been executed in such a 
form-as tó make the petitioner also liable on the note as a partner. Section 27 of 
the Negotiable Instruments Act enacts that every person capable of binding himself 
or of being*bound as mentioned in section* 26 may also bind himself'or be bound 
by a duly authorised agent acting in his name. This involves the consequence that, 
so far as the making, drawing, acceptance, indorsemegt, delivery and negotiation 
_of a promissory nete, bill df exchange or cheque are concerned, these acts must, 
in order to bind the firm, be done by a partner ig the name of the firm, and it is 
not sufficient that they are done in any other manner expressing or implying an 
intention to bind the firm, which, undes section 22 of the Partnership Act, would 
otherwise be sufficient to bind the firm, for the latter section must yield to the 
special pfovisiens of the’ Negotiable Instruments Act. 


It is not, however, necessary that the note should be signed by the partner 
in.the name of the firm but the name of the firm as the party liable on the note. 
must be sufficiently disclosed (see Pattabhirami Reddi“ v. Kamisetty Balliah*). Neither 
the recital in the note that the borrowing was for the purposes of the rice mill business 
noy the description of the executant in the preamble as a partner of the firm can, 
for, the reasons indicated above, be regarded as sufficient to disclose that the firm 
is thé party liable on the mote (cf. Sreenivasayya v. JVagappa?). 


* r.,*(1928) 55 M.L.J. 574. 2, (1936) 71 M.L.J. 738. sus 
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It has no doubt been held by a Full Bench of this Court in .Sivagurunatha v. 
Padmavathi* that where the maker of a promissory note added to his description 
in the preamble of the note the statement that he was “ the agent under power of 
. attorney " of another, he must be taken to have indicated that he executed the 
instrument in his capacity as agent and that the principal and not the executant 
was liable on the note, although he Signed the note without adding words indicating 
the capacity in which he signed. This decision, however, proceeded on the use of 
the words “ agent under power of dttorney of etc." as a form commonly employed 
in promissory notes drawn ip vernacular to indicate that the maker executes the 
note only in his capacity as agent so as to exclyfle his personal responsibility. It was 
observed : T : = 

«The words are almost invariably regarded as limiting and qualifying the liability and not 
merely as describing or identifying the executant.” ——— 2. ns | 
But the description of the executant in the preamble as a partner of.a named firm 
is perfectly consistent with his executing .the note as the party liable on the note 
and cannot be «taken, on a fair interpretation of the. instrument, as disclosing the 
name of the firm as the party liablq thereon. It follows that the petitioner cannot be 
held liable on the promissory note in question. m 


The civil revision petition is allowed and the suit is dismissed with costs through- 
out so far as the petitioner is concerned. l 


r 


V.P.S. ————s — ' Petition allowed. 
, IN THE HIGH COURT OF JUDICATURE "AT MADRAS. 
A PRESENT :—MRm. Justice HAPPELL. . 4 
Eswardoss Kalidoss. ' ..  Peljioner.* 


Criminal Proceduré Code (V of 1898), sections 195 (1) (b) and 476 and Penal Code (XLV of 1860), sec- 
tion 211—Complaint to the Assistant Commissioner of Police—Gharge-sheet filed—Accused discharged by Chief 
Presidency Magistraie-—Evidence of complainant at enquiry irreconcilable with statements in the complaint— 
Complaint by Assistant Commissioner of Police for an offence under segtion 211, Penal Code—Complaint transferred 
to the Third Presidency Magistrate— The Third Presidency Magistrate has nd" jurisdiction to take cognizance of 
the case without a complaint from the Chief Presidency Magistrate. 

‘The petitioner complained to the Assistant Commissioner of Police alleging that an offence has 
been committed and the police filed a charge sheet against the accused before the Chief Presidency 
Magistrate and the accused was discharged. -As the evidence of the petitioner during the enquiry 
and certain of his statements in the complaint were irreconcilable the Assistant Commissioner filed 
a complaint against him for an offence under section 211 of the Penal Code. The complaint was 
transferred to the Third Presidency Magistrate. : e 

Held, that the offence alleged to have been committed was committed in relation to the pro- 
ceedings in the Court of the Chief Presidency Magistrate, and hence the Third Presidency Magistrate 
had no jurisdiction to take cognizance of the case without a complaint from the Chief Presidency 
Magistrate in accordance with the provisions of sections 195 (1) (6) and 476 of the Criminal Pro- 
cedure Code, - “4 f$ 

Ahmed v. Emperor, A.L.R. 1927 Cal. 478, follewed; Emperor v. Prag Dgtt, (1928) ELR. 51 All. 382, 
distinguished ; and Registrar, High Court, Madras v. Kodangi, (1930) 62 M.L.). 425: LLR. 55 
Mad. 611 (F.B.), referred to. i : : 

"^ Petition under sections*435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court wilf be pleased to revise the order of the Third Pre- 
sidency Magistrate of the Court of the Presidency Magistrate, Egmore, Madras, 
dated 2nd February, 1945, and made in C: G, No. 2945 of 1944. i 

A. Bhujanga Rao for Petitioner. K . 


The Crown Prosecutor (P. Govinda Menon) for the Crown. e > 
The Court made the following ° j 


: ® 
Orper.—The petitioner presented a complaint to the Assistant, Commissioner 
of Police, Crime, Madras, against a certain R. V. Bhat alleging that he had committed 
an offence under section 406 of the Penal,Code in respect of a number of diamonds, 
valued at Rs. 20,000 eiftrusted to him by the petitioner. The police fled a charge- 
t. . (1941) 1 M.L.J. 441 : LLR. (1941) Mad. 513 (F.B.); i 

*Crl. R. C. No. 180 of 1945. qoth April, 1945, 
(Crl, R. P. No. 169 of 1945). - 2€. 9 
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sheet on the basis of this complaint in the Court of the Chief Presidency Magistrate 
and the case resulted in the discharge of the accused. In the course of the enquiry 
the petitioner gave evidence which, in the opinion of the prosecutiop, was. irre- 
concilable with certain of the statements made in the complaint ; and the Assistant 
Commissioner thereupon filed a complaint against him for an offence under sec- 
tion 211 of the Penal Code. This complaint was transferred to the file of the Third 
Presidency Magistrate and the preliminary objection was raised that the Third 
Presidency Magistrate had no jurisdiction to try the case without a complaint from 
the Chief Presidency Magistrate in accordance with the provisions of section 195 (1) 
(b) read, with section 476 of the E) in Procedure Code. This objection was 
overruled bv the Third Presidency Magistrate, and the petition now under con- 
sideration is against his order. s 


Section 195 (1), (b) of the Criminal Procedure Céde enacts that : ° 


. @ 

et No Court shall take cognizance of any offegce punishable under any of the following sections 
of the Indian Penal Coge, namely, sections (here a number of sections are enumerated of which 
section 211 is one) when such offence is alleged to have been committed in, or in relation to-8ny 
proceeding in any Court except on the complaint in writirfg of such Court or of some other Court 


to which such Court is subordinate.” 

The offence alleged in the present case was not of course committed in the pro- 
ceeding in the Chief Presidency Magistrate’s Court which resulted in the discharge 
of R. V. Bhat. The question for determination is whether the offence constituted 


by the alleged false corfiplaint should be regarded as an offence committed in 


relation to the proceedings in the Chief Presidency Magistrate’s Court. 


Neither the learned Crown Prosecutor nor the learned counsel for the petitioner 
has been abie to refer me to any decision of this Court which is directly in point. 
Learned counsel for the petitioner relies on a decision of the Calcutta High Court 


in Ahmed v. Emperor’. In that case a complaint of theft to the police was prosecuted 


by them and resülted in a trial in a Sessions Court. The accused was acquitted 
and thé Sessions Judge, Molding that the charge was false, made a complaint under 
section 476 of-the Criminal Procedure Code of an offence under section 211 of the 
Penal Code. The learned Judges of the Calcutta High Court held that the false 
charge to the police, even though the offence was committed before the proceedings 
began in the Sessions Court, must'be regarded as a matter relating to the proceedings 
in the Sessions Court since it was the basis of those proceedings. Ahmed v. Emperor! 
is not distinguishable ‘from the present case. My attention, however, has been 
drawn to the case of Emperor v. Prag Datt? decided by Dalal, J., in which it is said 
a’ different viefv is taken. This is not quite correct. In Emperor v. Prag Datt?, 
there had been a complaint to the, police which resulted in no further proceedings, 


‘and then a complaint by the same person on the same facts to a Magistrate. Dalal, 


J., held thas a* Magistrate could take cognizance ofa complaint by the police in res- 
pect of the complaint to them. It may be doubted wheéher this view could be taken 
in Madras ; but it is unnecessary to decide the question as the fact that there were 
two complaints and that the complaint to the, polic& did not directly result in 
proceedings in any Court clearly distinguishes Emperor v. Prag Datt? from the 
presents case. l 2 | 


As already stated there seems to bg no decision of this Court which is directly 
in point ; but the view expressed by the learned Judges of the Calcutta High Court 
in Ahmed*v. Emperor! is, in my opinion, in accordance with the judgment of a Full 
Bench of this Coujgt in Kegisgar, High Court, Madras v. Kodangi?. ‘The question 
referred to che Full Bench in that case was :, > 


** When z charge is made by a complainant to the police against more than one individual and 
the police while charging before the Court one or more of such individuals of the offence complained 
of, do not ehzzge them all, is a complaint of the Court under section «476: of the Code of Criminal 
PréteQure necessary to prosecute the complainanteunder section 211, Indian Penal Code, in respect 
of the person or persons whom the police have not charged before the Court ?” 

MA FE à i 
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The answer given by the Full Bench was that the Court had no jurisdiction to take 
action under section 476 against the complainant in respect of the individuals 
not charged. .The question referred’ does not of course cover the present case ; 
but it seems to me clear that the underlying assumption in the order of reference 
and in the judgment of the Full Bench is that there wouldchave been no difficulty 
if the question had been of the prosecution of the complainant in respect of the 
person charged. In that case the answer would have been that a.complaint by the 
Court was necessary. Wallace, J., indeed observed in delivering the judgment 
: of the Full Bench that : 

** In a case under section 21 JY. P. C., when the pic or the complainant or any one glse brings 
the charge, which is the subject-matter of the offence, to Trial in a Court, then it may be fairly contended 
that tbe offence has been committed in relation to a proceeding in the Court." 

I have, therefore, no hesitation in following ‘the decision in Ahmed v. Emperor}, 
In my opinion, the offence alleged to have been committed hy virtue of the com- 
plaint to the Assistant Commissicher of Police—-Crime-—was committed irt relation 
to the proceedings in C. C. No. 2382 of 944 in. the.Court of the Chief Presidency 
Magistrate ; and, that being so, the Third Presidency Magistrate had no jurisdiction 
to take cognizance of the case against the complainant without a complaint from 
the Chief Presidency Magistrate. The petition is accordingly allowed, and the - 
proceedings in C. C. No. 2945 of 1944 on the file ofthe Third Presidency Magistrate 
. are quashed. OO aa i, 
V.P.S. : Petition allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir ALFRED Henry LioNEL Leacn, Chief justice anb MR. JUSTICE 
LAKSBMANA Rao. _ io S 


Nanjappa Goundan | o... Appellaht*- 
: D. 
Sreeranga Chettiar ~ l o8. Respondent. 
Madras Debt Conciliation Act (XI of 1936), section f4-~-Mortgdte—Agreement between parties—~ 
Provision for sale in case of default of payment within time fixed-—Sale and purchase of property—Mortgagor 
depositing in Court amount due before sale confirmation-— Whether Order 34, rule 5; Civil Procedure Code (V of 
1908) applied. > Es 
The agreement entered into in the proceedings before the Debt Coffciliation Board constitutes 
'a decree of 34 Civil Court and is executable as such. : ` 


Where such an agreement entered into between the parties (of a mortgage transaction) before the 
Debt Conciliation Board under section 14 (1) of the Madras Debt Conciliation Act and registered 
under section 14 (2) stated that if default was made in the payment of the amount due within-a 
certain fixed period, the property mortgaged could be sold, and on default being made the propenty 
was sold but before the sale was confirmed, the debtor deposited within Court the due amount and 
Asked the Court for the amount-being treated as a payment under Order 34, rule 5, Civil Procedure 





Code. 
Held, that Order 34, rule 5 applied to the case as by the operation of the Deb®Cgnciliation Act, 
the decree in effect was a final mortgage decree without there being à pteliminary decree., , 

Appeal against the order of the Court of the District Judge, Coimbatore, 
dated 6th December, 1943» and made in A. S. No. 448 of 1943, preferred against 
the order of the Court of the District Munsiff, Coimbatore, dated" rst August, 1943, 
and made in E. A. No. 1392 of 1943 in E. P. No. 54. of 1943 in Application No. 25 of 
1939, Debt, Conciliation Board, Coimbatore. 

The Advocate-General (P. V. .Rajamannar) and S. R. Subramanyam for Appellant. 

K. V. Ramachandra Atyar for Respondent. m 

The Judgment of the Court, was. delivered by ` d . l 

The Chief justice.—lhe appellant was indebitd to the «espondent under a 
deed of mortgage. The appellant applied to the Debt Conciliation Board, Coimba- 
tore, for a settlement of the debt and the Board decided that the appellant should 
pay to the respondent a sum of Rs. 664. , As a result of this direction an agreement). 
was executed by the parties on the 19th August, 1939; whereby it was agreed éhat ° 
‘the appellant should pay the amount within.a period of four months and that ¢f it 
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I¥ A. A. AO. No. 127 of 1944. 7 922nd March, 1945. l 


+ e 
L 


| 


ri8 .'s THE MADRAS“LAW JOURNAL REPORTS. `. ^ [1945 


was:not paid within that time the respondent should be at liberty to recover the sum 
with interest which had accrued thereon and:costs by executing the agreement as a 
decree for the sale of the mortgaged property. Sub-section (2) of section 14 of the 
Madras Debt Conciliation Act states that an agreement made under the first sub- 
section (the agreement there was made under that sub-section) shall, within thirty 
days from the date of the making thereof, be registered under the Indian Registration 
Act by the chairman of the Board in such manner as may be prescribed and it shail 
then take effect as if it were a decree of a Civil Court and be executable as such. 
The agreement was registered and therefore the respondent became entitled to 
bring the property to: sale*in the evpnt of the allia failing to pay what was 
due to him under the agreement. | 


. The appellant failed to pay what was due and consequently the respondent 
instituted execution proceedings in the Court of the District Munsiff, Coimbatore. 
As the result the property was put up for sale on the 1st Eebruary; 1943, and was 
pu»chaséd by the respondent. The appellant applied under Order 21, rule go 
of the Gode of Civil Procedure to have the sale set aside, but he did not procged 
with that application. When making the application under Order 21, rule go, 
the appellant paid into Court the amount which he calculated was due.to the 
respondent under the decree. Before the sale was confirmed he asked that that 
deposit should be treated as a payment under Order 34, rule 5 of the Code. The 
District Munsiff held that Order 34, rule 5 did not apply and this decision was 
concurred in by the Distgict Judge on*appeal. This appeal is from the orgler of the 
District Judge. E l 
. We consider that the appellant is entitled-to have the money paid into Court 
treated as a deposit under Order 34, rule 5. The agreement entered into’ in the 
proceetlings before the Debt Conciliation Board constitutes a decree of a Civil 
Clourt and is executable as such. It can only be regarded as a final decree in a 
mortgage suit, Mhe agreement provides that if default is made in the payment 
of the amount within four months, the property shall be sold. It has been suggested 
that Order 34, rule 5 can only apply where there has been a previous preliminary 
decree, In an ordinary mortgage suit there must be a preliminary decree, but we 
have here by the operation of the Debt Conciliation Act what is in effect a final 
mortgage decree without there being a preliminary decree and we think that Order 
94, rule 5 applies. It would indeed be most unjust if the mortgagor were precluded 
from rédeeming his property and that is what the respondent wants. If the res- 
pondent gets all that is due to him under the agreement, which now constitutes 
a decree of a Civil Court, he will get all that he is in law entitled to. 


. In the judgment of the learned District Judge it is pointed out that the amount 
-deposited is only-Rs. 825 whereas the correct amount is Rs. 844-9-6. There was 
no objection taken below to the deficiency in the deposit. The appellant will be 
allowed to*make up the deficiency as thé sale had not been confirmed until his 
application was dismissed by the District Munsiff. | * 


The appeal is allowed with costs here and below in the proceedings under 
"Order 34, rule 5 It follows that the order of*the District Judge with regard to 
costs is vacated. : ° . 
K.G. eae ' gy. 7 Appeal allowed. 

IN THE HIGH COURT OP JUDICATURE AT MADRAS. 
PRESENT j—S5IR ALFRED HENRY LroNEL Leac, Chief justice anb MR. Justice 


PATANJALI SASTRI. > : : 
The Commissioner® of Income-tax, Madras, — - 2570 s... Applicant* 
ees i H l a OD. x 

Messrs. AR. M. M. Firm (Penang) by partner, Sri A. Y. AR. M. 
.. a. Muthukaruppan Chettiar, Karaikudi .* .. Respondent. 


TIhcome-tax —Deduction— Trading loss—Share of à bad debt obtained by a partner on dissolution of hi 
partntrship with his brother-—Such share, valued at a nominal figure and treated as 5 asset of a aap fe ee 
* è Case Referred No. 39 of 1944. | ior ni 28rd February, 1945. 
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by him along with his sons—Right of new firm to claim deduction Qf the.sum, representing, face. value of the share 
of the bad debt as a trading loss. . 

A money-lending partnership of two brothers advanced a sum of 5,000 dollars on a second 
mortgage to & customer of the firm. As the chances of its recovery became very doubtful, it was writ- 
ten down in the books of the firm to 5 dollars. This prtnership was dissolved and each brother 
took a half share ofthe assets and undertook to pay half of the liabilities. "Thereafter one. of the 
brothers, the managing partner of the assessee firm, started. along with hissons a new business under 
a new vilasam, the assessee firm. The half share of the bad debt obtained by the managing partner 
of the new firm at the dissolution of his former partnership with his brother was entered in the 
books of the new firm at the figure of 2°50 dollars. On a contention by the assessee firm that in 
calculating its profits it was entitled to deduct as a trade loss, the sum of 2,500 dollars being the half 
of the sum actually lent by the dissolved partnership . 


Held, that the assessee firm would not be entitled & this deduction unless it represented the trading 
loss iftcurred during the year of account. As the assessee firm was an entirely different entity from 
the dissolved partnership firm and as the value of the asset in question so far as the assessee firm was 
«concerned was really nil, no loss was sustained by it during the year of account in that connection, ` 
Hence the assessee firm was not entitled to the deduction claimed. j M 

Case referred to the High Court, by the Income-tax, Appellate "Tribunal, 
under sectio? 66 (1) of the Indian Income-tax Act, «922, as amended by 
section 92 of the Indian Income-tax (Amendment) Act, 1939, in Application No. 
66, R. A. No. 46, Madras of 1943-44 on its file. RS 


C. S. Rama Rao Sahib for Applicant. l . 
A. C. Sampath Aiyangar for Respondent. 
The Judgment of the Court was delivered by 


e e. 

The Chief justice.—Yhe managing partner of the assessee firm formerly carried 
on a money-lending business in partnership with his brother at Penang under the 
vilasam of A. Y. AR. At the end of 1939 the A. Y. AR. firm was dissolved and 
Muthukaruppan Chettiar started a new business at Penang under the vélasam of 
AR. M. M. He had four sons, who were joint with him, and the new business 
belonged to the family. While the A. Y. AR. firm was carrying on business it 
advanced the sum of $5,000 to a customer of the firm on a second mortgage of 
immoveable property. It became apparent that the Chances of recovering this 
debt were very doubtful and succeeding agents of the firm refused to take it over 
at the face value. In consequence, it was written down in the books of the A. Y. AR. 
firm to $5. When the A. Y. AR. partnership was dissolved, each brother took a 
half sharg of the assets and undertook to pay half of the liabilities. Under this 
arrangement, Muthukaruppan Chettiar bécame entitled to a half share of the 
second mortgage and when he started the new business with his sons it was entered 
in the books at the figure of $ 2°50. 


- 


e a 

The new business started on the 13th April, 1940. The year of account with 
which this case is concerned commenced on that date. Muthukaruppan Chettiar, 
as the manager of the AR. M. M. firm, contended that in calculgting the profits 
of the firm for 1940-41 it was entitled to deduct as a trade loss the sfim of $ 2,500 
being half of the sum of $ 5,000 which the A. Y. AR. firm had lent on the second 
mortgage. The Incomestax Officer rejected this contention, but he allowed a 
deduction of $ 30 made up of tlre $ 2°50 and expense$ which the firm had incurred 
in connection with the debt, The assessee appealed to the Appellate Assistant 
Commissioner, who held that the firm was entitled to deduct $ 2,524 Being half 
of the $ 5,000 plus expenses. . 


The Income-tax Commissioner through the Income-tax Officer contested the 
validity of this order before the Income-tax Appellate Tribunal, Caleutta Bench. 
The Tribunal held that the Commissioner was fiot entitled to raise the question 
because it had been ppt forward at a late stage and the Income-tax Officer had 
decided that the assessee was entitled to a deduction ; although he had limited it 
to $30. The Tribunal did, howeves, hear the appeal and it decided it against 
the Income-tax authorities. At the,request of the Commissionet the Tribunal 
has referred to this Court for decision, the following questions: : A 

* 1, Whether in the circumstances of the case, it was open to the Income-tax Officer to 


appeal to the Appellate Tribunal under section 33 (2) on the ground that no. part of the bad debt 
was an'admissible deduction under the Income-tax Act. "E E. BEDA 
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9." ‘Whether in the circumstances of She case, the respondent firm is entitled in law to the allow- 

ance of the claim of 2,524 dollars as a deduction from its income (rom business." 
We consider that the Tribunal erred in holding that the. Income-tax Officer was 
not entitled to prefer the appeal because the contention which was raiséd therein 
was belated and the Income-tax Oicer had agreed in principle to a deduction. 
The appeal was preferred on the instructions of the Commissioner who had the 
right to raise the question of the validity of the Appellate Assistant Commissioner's 
order. The appeal was heard after full notice to the assessee, who was in no way 
taken by surprise. It involved a question of law and ong which called for decision. 

We are also of opinion’ that the (Appellate Assistant Commissioner and the 
Tribunal erred in holding that the assessee was entitled to a deduction of $2,524. 
The -assessee cannot be entitled to this deduction unless it represents a trading loss 
incurred during the year of account.. It must be borne in mind that the assessee 
firm is an entirely diffèrent entity from the A.Y. AR. firm. In deciding what was . 
the atsessable. income eof the AR. M. M. firm during the year of account regard 
can only be had to what it started with and what was the position at the end of the. 
period. . One of its assets was a half share of thisssecond mortgage. We are not 
concerned with the figure at which it stood in the A. Y. AR. firm's books or with the 
figure at which the half share stood in the books of the assessee firm. Its real value 
on the 13th April, 1940, must be ascertained. Now it has turned out that it had 
then no value. The record discloses that the first mortgagee took steps to bring 
the property to sale and the proceeds Were not sufficient to pay off his prior loan. 
It is true that we have got to look at subsequent events to see what the value was on 
the 13th April, 1940 ; but subsequent events clearly indicate that its value was nil. 
In these circumstances, no loss was. sustained by the-assessee firm during the eear 
of accouft in this connection. E 

In this view it is unnecessary to discuss Chimanlal Rameswar Lal v. Commissioner 
of Income-tax} and In re the Commissioner of Income-tax, Burma v. P. L. S. M. Firm?, 
which were quoted to us in the coyrse of the argument. E 

The answer we give to the second question is that the assessee is not entitled, 


‘ 


to a deduction of the sum of $2,524. - | | 
`- As the reference hag succeeded, the respondent must pay the costs, Rs. 250. 
. VS. l | ———— 08 Reference answered.’ 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR ALFRED Henry LIONEL LEACH, Chief justice ANp Mr. Justice 
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' .tion) by Official Liquidator and others - '.. Respondents. 

e Limitation Act (LX of 1908), Agicle 85—Applicability—Banker- and customer— Current. account with 

overdraft facilities—If ** mutual, oben and current” account. .. m 
Where a customer is permitted to ‘overdraw a current accgunt with his bank and the account 

is sometimes in credit and. sometimes in debit, the bank is a debtor when the account is in credit 

and when the account is overdrawn the customer is under an obligation to the bank. In such cir- 

cumstances the account can onl be regarded as a “ mutual, open and current" account to which 

article 85 of the Limitation Act applies. ' : ; 

. ` Hirda Bashppa v. Gadigi Muddappa, (1871) 6 M.EL.G.R. 149; Narrandas Hemraj v. Vissandas Hemraj, 

(1881) LL.R. 6 Bom, 134 and Punjab Uffted Bank, Lid. (in liquidation) v. Muhammad Hussain, (1934) 

> l 


"LL.R. 15 Lah. 652, relied on. 


. : Hajee Syud Mahomed v. Mst. Ashrufoonnissa, (1880) 1.L.R. 5 Cal. 759, dissented from. . . `. 


. ' Appeal under clause 15 of the Letters Patent against the judgment of Byers, J. 
datede 27th October, 1942, amd passed in C. C. C. A. No. 6 of 1944, preferred 
against the decree of the City Civil Court, Madras, in O. S. No. 261 of 1941. |. 
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II] - R. N. KAPUR V. TRAVANCORE NATIONAL QUIEON BANK, LTD. I2I 


P. Sivaramakrishniah. fae M. Ranganatha Sast for Appellant. : 
. B. V. Viswanatha Aiyar for Respondents. ` E db 


The Judgment of the Court was delivered by 

The Chief Justice. —The question in'this appeal is whether Article 05 of. the 
Indian Limitation Act applies to a case where¥a customer of a bank has a current 
account which at times is in credit and at other times is in debit, the bank navije 
granted to the customer the right to overdr 


. The appeal arises out of a suit filed by th ae Liquidators of the Teneo 
National and Quilon Bank} Ltd., to S from the,partners ofa firm of stock 
brokers carrying on business.in Madras under the style of Wright and G8., money 
overdrawn by them on a current account with the bank. There were two partners, 
the appellant (the first defendant) and V. H. Ramaswamy (the second defendant). 
*The defendants opened thé account on the 16th April, 1936. , On the 31st August; 
1936, the bank agreed to allow them to overdraw the account to theeextent of 
Rs. 10,000 on ghe furnishing of collateral security. On the.2%st October, 1936, the 
afcommodation was increased to Rs. 1 3,200. As security the partners executed 
promissory notes in favour of the bank. and deposited shares which they held in 
limited liability companies, the share certificates being accompanied by transfer 
forms signed in blank and letters authorising thebank to sell the securities should 
‘they so desire. : The bank had the right of calling in the overdraft at any moment. 
The account was operated on regularly until the bank went into liquidation at the 
end of fune 1938. ^ At that time the defendants had overdrawn the account to the 
extent.of Rs. 6,030. The liquidators sold the shares held as security but the proceeds 
were pot sufficient to discharge the defendants’ liability in full. There remained a 
balance due to the bank of Rs. 3,478 and the Official Liquidators asked for a decree 
directing payment of this sum. ‘The second: defendant did not defend thé-action, 
» but the first defendant did. “He maintained that the suit was barred by reason of 
Article 57 of theIndian Limitation Act. On behalf of the Official Liquidators it 
was contended that the claim was governed by Article 85.e This argument prevailed 
and the City Civil Judge decreed the suit. The first defendant appealed to this 
Court. The appeal was heard by Byers, J:, who agreed. with the trial Court. ‘This 
appeal is from the judgment of the learned Judge under clause 15 of the Letters 
Patent. 
Article 85 states that the period of limitation for a suit for the balance due on 
a mutual, open and current account, where there have been reciprocal demands 
between the parties, shall be three years from the closing of the year in which the 
last item admitted or proved is entered in the account. Admittedly, if this artjcle- 
. applies, the suit was in time and the decree was properly, passed against both the 
— defendants. e 
At all material times the acéount was open and current. Tee only guésion i 
is whether itwasa mutual account. The leading casein India on the quéstion ofmutu- 
ality is -Hirda Basappa v. Gadigi Muddappat where Holloway Acting. Chief Justice 
said that in order that am account might be mutual there must be transactions on 
each side creating independent* obligations on the Other, and not merely trans- 
actions which create obligatiogs on the one side, those on the other being merely 
complete or partial discharges of such obligations. It has been held that'a shifting 
balance is. not a conclusive test of mutuality. ‘The importance to be attached to a 
shifting balance will depend on the particular facts of the case. Most of the decisions 
cited do not relate to banking accounts, but to accounts between ‘ordirfary. traders. 
The cases which call for notice here will be refereed to latex. At the moment we 
propose to examine the position between the- customer and the,bank where the 
customer is permitted o overdraw a current account and the ‘account is sometimes 
in credit and sometimes in debit, as was the case’ here. 
‘When.a person pens a current- account with a. bank and pays* money k it, ° 
he money goés into the general funds “of the bank which. uses it for- the > purpages of 
its business. -“While the-account ‘is in credit the bank is a debtor ‘to the customer. 


~ 
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The customer can demand payment in whole or in part by drawing on the account. 
If the bank allows the customer to overdraw the account and he does so, he becomes 
a debtor to the bank and the bank in its turn is entitled to demand repayment of the 
overdraft without closing the accognt. Where the balance is a shifting one the 
bank is under an obligation to the Ana when, the account is in credit and must 
meet his demand for payment ; likewise when the account is overdrawn the customer 
is under an obligation to the bank and in law is bound to comply with the bank’s 
demand for payment, when made. "ft seems to us that in these circumstances the 
account can only be regarded as a mgtual account fulfilling the test laid down in 
Hirda Basappa v. Gadigi Muddappa1. 


' In referring to clause 87 of the Limitation Act of 1871 to which article 85 of 
the present Limitation Act corresponds Sargent, J. said in Narrandas Hemraj v. 


Vissandas Hemraj? : " | g 


* The latter part of clause 87 of Act IX of 1871, which js intended to define.more particularly 
the class of Cases contemplated by the clause, is far qom clear. Literally construed, it would confine 
the clause to those cases ogly in which both parties have, in the course of their dealing, made actual 
demands on one another. The more reasonable and more probable intention of the framers of te 
clause appears to have been that it should apply to cases wher the course of business has been of such 
a nature as to give rise to reciprocal demands between the parties—in other words, where the dealings 
between the parties are such that sometimes the balance may be in favour of one party and sometimes 
of the other." | 
In the course of his judgment Sargent, J., quoted from the judgment of Norman, J., 
in Ghaseeram v. Manohar Dgss* where Norman, J., said : E : 

** The plaintiff remits moneys to the defendants. He thus advances money, and has a right to 

sue as for money lent or received for his use. On the other hand, the defendants are shown to make 
advances by paying hundis drawn on them apparently without waiting to see whether they,are in 
funds or not. The defendants, therefore, in like manner, are from time to time in a position to sue 
for moneys lent by them in the course of their business to the plaintiff. There is thus a course of 
mutual lending and dealings apparently as between bankers." 
The judgments of Sargent, J. and Norman, J., both support the opinion which 
we have expressed, and further support is to be found in the judgment of the Lahore 
High Court in Punjab United Bank, Ltd. (in liquidation) v.-Muhammad Hussain*, where 
it was held that Article 85 applies to a.current account where the customer is granted 
overdrawing facilities, because there are obligations on both sides. Each party 
can say to the other, “sI have an account with you," and can make a demand. 

. For the appellant reliance has been placed. upon. the observation of Pantifex, J., 
in Hajee Syud Mahomed v. Mst. Ashrufoonnissa*. ‘There the owner of an indigo factory 
had an account with a bank which was usually overdrawn, although at times there 
was a balance in favour of the customer. Pontifex, J., considered that this could 
nof be described as a mutual, open. and current account because he did not think 


that the customer could at any time have said : ‘‘ I have an account against you, * 


the banker." From what wé have said it follows that we do not agree with this 
opinion. Ofscdlurse if the account is always én credit or is opened with a debit and 
it remains in debit the position will be different because there will then be no mutua- 
lity. Here there was mutuality and as the account$was also open and current 
Article 85 applies. Eri S "s | 
The appeal is dismissed with costs. 
KS. . ——— ° . Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
a PRESENT :— Mn. Justice PATANJALI SASTRI, 


Rajamayy&r alias Subramania Iyer "E .. Appellant*® 
: P f v, * ? . . 
Venkatasubba Pyer and others "m. ae P .. Respondents. 


Civil Procedure Code (V ef 1908), Order 34, rule 5 and section 146—Sub-mortgagee impleaded as defendant . 


in, suit for sale brought by the original mortgagee——Right to Apply for final decree. 
MM M eA tte Bate lve, ——ÀÜat i tiii € M M á—€—ÓMÀ À € 9Ó—À — 
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I. e(1871) 6 M.H.C.R. 142. ppe 4. (1934) L.L.R. 15 Lah. 652. 
2. *(x881) LL.R. 6 Bom, 194. - . 5. (84 LL.R. 5 Cal. 349. 
9. 2 Ind. Jur. N.S, 241. 
** Ss A. No. 393 of 1944. CSP: $2 24 y 20th March; 1945. 
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, is entitled to apply for a final decree even though the 


IT] RAJAMAYYER 7. 'VENKATASDBBA IVER: à “123 

_ _ Having regard to the derivative character of a sub-mdftgage as an assignment of the, mortgage 
right by the original mortgagee by way of charge, there is ho obvious reason why the sub-mortgagee 
as a person claiming under the original mortgagee should not on the general principle recognised in 
section 146 qf the Code of Civil Procedure, be entitled to apply for a-final decree for sale of the mort- 
gaged property where the original mortgagee plaintiff of to make such application. 


A sub-mortgagee impleaded as a defendant in, a su for sale brought by the original mortgagee- 
eliminary decree for sale which ascertained 
the amount due to him contained no provision authorising him to make such an application on 
default of payment by the mortgagor of the amount de to the original mortgagee. The question 
whether a party to a mortgage suit is entitled to applyfor a final decree for sale must be determined 
rather with reference to the rights and reliefs declardl and awarded under the preliminary decree 
than with reference to his place iñ the array of parti ° 


Vedagyasa Iyer v. Madura Hindu Labka Nidhi, Co., Lid., ((1918) 35 M,L.J. 639 : LLR. 42 Mad, 
go, destinguished, ; ! ` 
Abdulla Sahib v. Shaffe Mahomed Sahib, (1945) 1 M.L. J. 96, applied. ; ` 
* Appeal against the decree of the District Court, Coimbagore, in A. S. No. 145: 
of 1943, preferred against the order of the Court of the Subordinate Judge af Coimba- 
tore in I, A. No. 126 and .158.of 1941 if O. S. No. 30 of 1938. EP 


* K. V. Ramachandra Aiyar and, T- N. Sundaresa Aiyar for Appellant. -7 
N. Sivaramakrishna Aiyar and R. Desikan for Respondents. 
The Court delivered the following 


_ JUDGMENT.— he question that falls to be decided in this second appeal is 
whether a sub-mortgagee impleaded as a defendant in a suit for sale brought by 
the original mortgagee is entitled to apply for a final deeree where the preliminary 
decree for sale ascertained the amount due to him but contained no provision | 
authorising him to make such an application on default of payment by the mort- 
gagof of the amount due to the original mortgagee. 

The defendants 1 and. 2 in the suit. executed, along with another 4 simple 
mortgage for Rs. 2,000 in favour of the plaintiff's father in respect of the suit pro- 
perties on-22nd September, 1920. The plaintiff's father sub-mortgaged his mortgage 
right to secure a sum of Rs. 1,500 borrowed from the, third defendant on 12th 
October, 1927 and effected a further sub-mortgage for Rs. 50c on 7th December, 
1929 in favour of defendants 4 and 5. On the adjudication of the fifth defendant as 
insolvent his interest in the sub-mortgage vested in the Official Receiver, the seventh 
defendant ; and eventually passed by transfer to the defendants 8 to 10 who have 
since been substituted in-the place of defendants 5 and 7. The original mortgagee 
sued to enforce the mortgage and a preliminary decree for sale was passed on 5th 
March, 1938, fixing 5th June, 1938, for payment of the amount declared due. 
On 5th March, 1941, defendants 8 to 10 filed an application (I. A..No. 126 of 1941) 

„for passing a final decree in the suit, the mortgagor not having paid the amount 
due as directed by the preliminary: decree, arid^the third defendant made a similar 
application (I. A: No. 158 of 1941) on 15th March, 1941, which was followed by 
an another application made by him I*A. No. 43 of 1942, dated roth January, 1942, 
to-transpose him as the sécond plaintiff. All these applications were: opposed by 
the defendants 1 and 2 on the ground inter alia that neither under the terms of the 
preliminary decree nor under the law were the defendants 3 and 8 to 10 entitled to 
initiate proceedings for a final decree being passed in the suit and that-transposition 
of the third defendant as the second plaintiff would not, even if ordered, &vail him 
as on the date on which I A. No. 43 o£ 1942, was filed, an application for a final 
decree would be time barred. "The trial Court overruled the objection, transposed 
the third defendant as second plaintiff, and passed a final decree forsale after scaling 
down the debt in accordance With the provisioms of the Madras Agriculturists' 
Reli:f Act, 1938. An appeal to the "lower appellate. Court having proved un- 
successful, the second defendant has brought this second appeal. * ! 

It has been held that article 181 of the Limitation Act governs an application 

. for a final decree in asuit for a sale or foreclosure, (See Subbalakshmi Ammal v. Rama- 
nuja Chetti!), and the application by.the'third defendant for his transpositi6n as 
second plaintiff having been made more than three years after the date fixed for 
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payment under the preliminary Mecree, such transposition cannot avail him, and 
his application for-a final decree which no doubt was made within time-must be 
dealt with as one made by him as the third defendant in the suit. : NE 


Now, the preliminary decree, efter declaring the amounts respectively due to 
the plaintiff and the third delenda, directed that the defendants: and 2 should 
pay into Court on or before the 5th day of Tune, 1938, the sum declared due to the 
plaintiff with further interest till date of payment, that on such payment the plaintiff 


: should deliver up all documents in hil possession relating to the mortgaged property 


to defendants 1 and 2 and that the Amount deposited phould be paid to the third 


defendanj, the defendants 4, 5 and 7 Xand the balance if any to the plaintiff, and . 


it provided that on default of payment as aforesaid, “the plaintiff.may apply to 
the Court for a final decree for the sale of two-fifths of the mortgaged properties ”’ 
(a third party having established his right to three-fifthseof the same). The decree, 
also contained further provisions for payment of the sale proceeds to the parties 
in the sare order of priority, payment to the defendants 4, 5 and 7 however being 
directed to be madeeon their sub-mortgage being “ proved in the*final decree,’ 
It is argued for the appellant that the prelimimary decree authorised only the 


. plaintiff to apply for a final decree on default of payment by the mortgagors, and 
that, therefore, it is not competent for the sub-mortgagees who were defendants in 


the suit.to make such applications, and! reference was made in support of the argu- 
ment to Order 34, rule 5 (3) which provides that in case' of default of payment as. 
directed by the preliminary decree the Court shall “on application by the plaintiff ” 
pass a final decree directing a sale of the mortgaged property. I am unable to 


accept the argument. Rule 5 (3) contemplates the norrhal case where a mortgagee 
' who sues to enforce his mortgage is assumed to apply for a final decree on default , 


of payment by the mortgagor, and the preliminary decree in this suit, also proceeds 
on the same assumption. It is not correct, in my opinion, to read either the rule 
or the preliminary decree as implying that none else shall have the right to make an 
application for a final decree in case of the mortgagor’s default. The question 
whether a party to a mortgage suit is entitled to apply for a final decree for sale 
must, it seems to me, be determined rather with reference to the rights and reliefs 
declared and awarded under the preliminary decree than with. reference. to his 
place in the array of the parties. That a person entitled to apply for a final decree 
for sale‘need not necessarily appear as a plaintiff on the record is shown by the form 


prescribed for a preliminary decree for sale in a suit for sale by a sub-mortgagee 


against the mortgagor and the original mortgagee (Form No. II of Appendix D, 
Schedule I of the Gode). No doubt the form contemplates the original mortgagee 
defendant paying the amount declared due to the sub-mortgagee plaintiff, and 
applying for a final decree for sale against the mortgagor who makes default in‘ 
payment of the amount due to the original mortgagee ; but the point is that if, 
according to «Ht appellayt’s construction of Order 34, rule 5 (3) the plaintiff alone 
can apply for a final decree in a suit for sale and no othes, the aforementioned form 
would be inconsistent with that provision. Indeed, the contention overlooks the 
derivative characte of a subemortgage as an assignment of the mortgage right by 
the original mortgagee by way of charge, and there is no obvious reason why the 
sub-mortgagee as a person claiming under the original mortgagee should not, on 
the general principle recognised in section 146 of the Code of Civil Procedure, be 


entitled to apply for a ffhal decree for sale of the mortgaged property where the | 


original mertgagee plaintiff fats to make, such application. 


Reliance was placed on Veduoyasa Iyer v. Madura Hindu Labha Nidhi Co., Ltd.* . 


as supporting the appellant’s contention. Ite was held in that case that where, 
in a suit brought by a prior mortgagee against the mortgagor and a puisne mortgagee, 
a decree was passed directing the sale of the mortgaged property and payment, 


out of the slesproceeds, not only of the amount declared due wo the prior mortgagee . >; 
but alse of the sum found due to the puisne mortgagee if any surplus was left after : 


payment to the formey, it was not open to the puisne mortgagee to apply for sale 
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of the property, for the discharge of the amount Jue to.him if the prior mortgagee's' 
debt was otherwise satisfied. The decision car Have no application here, as the 
sub-mortgagee's position in relation to the original mortgagee is essentially different 
from that*of a puisne mortgagee in relation tg, the prior mortgagee. Indeed, the 
learned Judges distinguished an unréportedfcase relating to a sub-mortgagee, 
observing,“ The sub-mortgagee i$ an assigneg of the original mortgagee, and 
being allowed to work out his rights by doing [what his mortgagor could have done 
- would not confer similar rights on third partigs claiming on their own rights.” 
On the other hand, the recent decisionfof this Court in Hajee Abdulla Sahibv. 
Shafee Mohamed Sahib! suSports the respogident’s contention. It was a suit for 
dissolution of an alleged partnership and taking of accounts in which the defendants 
dented the partnership and preferred a counter-claim alleging that the plaintiff 
had acted as their commission agent and asked for an account. The Court rejected 
* the plaintiff's claim of partnership but allowed 'the counter-claim and passed a 
preliminary decree for the takihg of the accounts. At that stage the defendants 
sought to withdraw their counter-clairh but the plaintiff ingisted on the accounts 
Being taken. The Court held that, although the preliminary decree was passed 
at the instance of the defendants, as the taking of accounts might result in a benefit 
to the plaintiff the latter was entitled to proceed with the matter even if the defend- 
ants did not want to proceed. On the authority of the Privy Council ruling in 
Lachminarain Marwari v. Balmukund Marwari?, the decision was based on the broad , 
principle that after a decree has been passed it is open to any party to the suit who 
would ‘be benefited by its enforcement to initiate further proceedings. In the 
present case, it cannot be doubted for a moment that the sub-mortgagees would be 
benefited by a sale of the mortgaged properties and I think the principle referred 
to above applies. oe ' 


The appeal is dismissed with costs. Leave refused. ' 
K.S. ———áÀ ~ Appeal dismissed. 


” IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnm. Justice Kuppuswami ÁvYAR. 


Marudai Pillai P. C. 232 and others .. Petitioners 


Criminal trial—Sub-Divisional Magistrate to whom papers have been segt under Polic? Standing Order 
No. 157—Acts as a “ Court” in making inquiries—Not competent to file as a “© Court” a complaint of offence 
when prime facie case is made out—Criminal Procedure Code (V of 1898), section 476—Scope. 
A Sub-Divisional Magistrate to whom papers have been sent under Police Standing Order 
No. 157 making an inquiry and finding a prima facie case of an offence made out is not competent 
to file a complaint for the offence as he was throughout acting as a “ Court.” A complaint outside 
the provisions of section 4.76 of the Criminal Procedure Code cannot be filed underfthe Court's inhesent 
. jurisdiction. When the Code has made provisions for circumstances under which a Court can file 
a complaint, it must be considered to be exhaustive in respect of it and to limit the powers of the 
Court in making such complaints, Though the offences may be cognizable ones, where a complai 
is made by the Magistrate in his capacity as nfagistrate and not as an prdinary ciffzen the proceeding . 
should be quashed as illegal. , ' 


Petition praying that in the circumstances stated in the affidavit filed therewith, 
the High Court will be pltased to issue an order quashing the proceedings in C. C 
No. 544 of 1944, on the file of the Court of the Sub-Divisional Magistrate, Musirt. 

G. Gopalaswami and A. R* Krishnaswami for Petitioners. ° 

The Assistant Public Prosecutor (44$. Sivakaminathan) for the Crown. 

The Court made the following i g 

ORDER.—One Sellamuthu happened to be sent to the Head Quarters Hospital 
at Trichinopoly in connection with certain injufes found en his person and on 
information given by him to the District Medical Officer, the «Medical Officer 
thought that the injuries had been caused to him by the police personnel of Turatyur. 
As he was of the opinion that the injuries were serious ones likely to result in death, 
he sent up the papefs to the District, Magistrate stating that certain allegations 
Selecta SS NORIS SUL eS RIESE EGG a : 
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had been made.against the polidk personnel of Turaiyur and that -it was desirable 
that there should be an inquiry and steps taken to see that the culprits were 
punished, if they had really committed any offence. The District Magistrate on 
receipt of the papers sent them on ~ the Sub-Divisional Magsitrate of Tfichinopoly 
who was also in additional charge ¥f the Musiri sub-division within which division 
the offence, if any, had been commiXed, to make inquiries and report. ` The papers 
evidently appear to have been sentgunder Police Standing Order No. 157. The 
Magistrate made inquiries, but by&the time he finished his inquiries, another 
gentleman took charge of the Musiri §ib-division but the Sub-Divisional Magistrate 
of Trichinopoly continued the inquil and was of thé opinion that a prima facie 
case had been made out. He then seht a report to the Sub-Divisional Magistrate 
of Musiri but the latter wrote back to him saying that he could take actions only 
if a complaint was sent to him. ‘Thereupon the Sub-Divisional Magistrate of 
"Irichinopoly as Rex by the Sub-Divisional Magistrate of Trichinopoly gave a’ 
complaint. On that, notice was.1ssuéd to all the petitioners before this Court, and 
after inquiry a charge was framed. After the charge was framed ghe petitioners 
raised an objection that the Sub-Divisional Magistrate of Trichinopoly had ffo 
jurisdiction to file a complaint and that the proceedings started on such a complaint 
were illegal and that they should be quashed. The Magistrate held that the objec- 
tion was untenable and overruled it. The very same objection is reiterated here 
and it is stated that the proceedings should be quashed. 


The complaint clearly indicates thtt it was as that of the Sub-Divisional Magis- 
trate of Trichinopoly it was forwarded to the Sub-Divisional Magistrate of Musiri. 
As a matter of fact, the latter officer wanted such a complaint. Police Standing 
Order No. 157 clearly indicates that it is as Sub-Divisional Magistrate he was 
asked ta investigate and report and so it is as a Court that he made the investigation 
and came to the conclusion that a prima facie case had been made out. As pointed 
out in Emperor v. Kushal Pal Singh’, a complaint outside the provisions of section 476 
cannot be filed by ‘a Civil, Revenue or Criminal Court under its inherent jurisdiction. 
My attention has not beef drawn to any provisions of the Code of Criminal Proce- 
dure except section 190 under which this complaint should have been sent by the 
Sub-Divisional Magistrate of Trichinopoly. The offences with which the petitioners 
have been Charged are cognizable offences and it is open to any citizen to file a 
complaint ; but then the complaint has not been filed by the Magistrate as an 
ordinary citizen but by the Sub-Divisional Magistrate of Trichinopoly in hls capacity 
as such Magistrate. "There is some difference in the procedure between an inquiry 
‘into a complaint by a private individual and a complaint by a Court. ‘This was 
pdinted out in Emperor v. Kushal Pal Singh’, When the Code has made provision 
for circumstances under which a Court can file a complaint, it must be considerede 

> ++ be exhaustive in respect of it and to limit the powers of the Court in making 
such.complajnts. Consequently it cannot be said that the Magistrate had juris- 
diction to file the complaint in this case. . è ' , 
.. It is urged however that even though he had no jurisdiction to file a com- 
plaint, still if such a complaint was received, the Sub-Divisional Magistrate of 
Musiri could act under section 1go (¢) and také cognizance of the case and the 
action of the Sub-Divisional Magistrate must be considered to have been taken 
under that section. If that be so, then under section 191 it is open to the accused to 
object to the case being tried by the Magistrate and ask for the case being tried by 
another Magistrate. The petitioners have been deprived of the exercise of such 
.a right by reason of the failure on the part of the Sub-Divisional Magistrate of 
"Musiri to inform thé petitioneif about it and ask them whether they wanted the 
case to be triedeby another Magistrate. * A ; 
The charge framed is therefore set aside. The Magistrate will ask the petitioners 
if they waat to have the case tried by anóther Magistrate and then proceed with 
the matter according to laW. — . ° 


“KS. 








Charge framed set aside. 


.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

' PRESENT':—MR, Justice SOMAYYA. u 

The Proviace of. Madras, represented by the Collector of Madras. . Appellani* 
l ; U. | ` 

Assammakkithanakath Puthiya Nalakath Myhammad alias Bava 

(since deceased) and others, - Respondents. 


Malabar Compensation for Tenants Improvements Act (Jf of 1900), section 3—Person entering upon waste 
land of Government and bringing it under cultivation—-Customg{ry rent how computed. 


: "Where the plaintiff brought Sato cultivation a pæticular landeformed by the receding of the sea 
without the permission of the person entitled to let the land, namely the Government ifi this case, 
and was in occupation thereof as a cultivator and the only- point at issue was whether he did so with 
bona fide intention of attorning and paying the customary rent to the Government entitled to let the 

ewaste land, . E . 

Held, that as between the Government and a person who occupied (vaste land and brought it 
under cultivation the customary rent.within the meaning of section 3 of Malabar ‘Compensation for 
Tenants Improvegnents Act would be the land price plus the annual assessment. 

9 In the circumstances, the plaintiff really was willing to pay the price and thé assessment and in 
the words of the Act, he answered the" description in section 3 of a person, who, with the bona fide 
intention of attorning and paying the customary rent, brought the land under cultivation, 

Appeal against the decree of the Court of the Subordinate Judge, South Malabar : 
at Calicut in A. S. No. 81 of 1942 preferred against the decree of the Court of-the 
District Munsiff of Tirur in O. S. No. 251 af 1938. ' 


The Government Pleader (K. Kuitikrishna Menon) for Appellant. 
S. R. Subramanyam for Respondents. 
The Court delivered the following 


[ 4 "4 

Jupcment.—The plaintiff was in possession of certain land which was formed 
by the sea receding in the year 1935 or thereabouts. He first asked for the land 
being assigned to him and said that he would plant cocoanut trees thereon. Subse- 
quently he seems to have entered upon the property and planted trees. He then 
asked that out of the lands formed by the recession of the sea, the portion occupied 
‘by him might be granted to him. He also said that he was ready to pay any value : 
that might be fixed by the Government for the land in his possession. ' He wanted 
permissiop to pay the sum fixed by the Government. At one stage he seems to 
-have asked that he may not be called upon to pay the value or the land price as it is 
called, but ultimately he said that he was willing to pay whatever was demanded 
of him. Under section 3of the Malabar Compensation for Tenants Improvements 
Act, the expression *' tenant " among other things inclules a perso who, with the 
*bona fide intention of attorning and paying thé customary rent to the person, entitled 
to cultivate or-let waste land, but without the permission of suchperson, bringe” 
‘such land under cultivation and is in occupation thereof as cultivafox. Here it is 
common ground that the plaintiff brought the land under cultivation, that he is 
in occupation thereof as cultivator and that he- entered upon possession of the-land 
without the permission of'the pgrson who is entitledeto let the land, that person 
being the Government. The only point at isgue is whether he did so with the 
-bona fide intention of attorning afid paying the customary rent to the person entitled 
to let the waste land. It is urged by the learned Government Pleader that the 
respondent-plaintiff offered to pay the assessment on the dand and not the custo- 
mary rent on it. It is a nice distinction ; but this distinction does got appear 
to me to have been presented in either of-the lower Courts. There is no evidence 
to show that in such cases on the West Goast, the Government used to collect what 
is called the customaryerent on waste lands when those-lands are occupied by a 
person who would otherwise fulfil the terms of section 9. So far as one can judge 
from the record, the Government usually*collects only assessment and’ befpre issuing 
a patta the Government also levies what is known as'the land price'or customary _ 
price. which. in this case is said to be Rs. 15 per acre. _I-am inclined to thisik «hat 
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the land price plus the assessmenY every year is tantamount to the customary rent 
within the definition of section 3. A portion of it is asked to be paid in advance 
and there is also the annual payment. As between the Government and a person 
who occupies waste land and brNgs.it under cultivation, that is the customary 
rent, though in the case of other jemis it may be that the customary rent is some- 
what higher than the assessment tlt is payable to the Government. It may be 
that such jenmis may not be entiti to claim any amount by way of land price. 
They would only be entitled to clainÑas customary rent some amount which may be. 
higher than the assessment levied Dk the Government. At any rate, if a third 
party wąs the person concerned in tis case and nof the Government, it would 
have been enoughforthe plaintiff to say that he was ready and willing to pay the 
customary rent and in that case there would have been no necessity to prové that - 
he was willing also to pay the land price. But in the case of the Government, | 
as is usual, the custdmary rent takes the form of a lump sum which is called the 
land prict and an annual payment which is.terméd land assessment. "The distinc- 
, tion is no doubt a vegy nice one ; but in this case the whole question seems to have 
been fought out on the footing that what was agked by the Government through 
its officers was really equivalent to the customary rent. On other points, I see no 
reason to differ from the Subordinate Judge that really the plaintiff was willing 
to pay the price and the assessment or in the words of the Act that he answers the 
description in section 3 of a person who, with the bona fide intention of attorning and 
paying the customary regt, brought the land under cultivation. 


The second appeal fails and is dismissed with costs. Time for payment of 
costs : two months. (No leave). i 
K.C. À ————— Appeal difmissed. 
“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn. Justice CLARK. 


l .£- e Es 
S. S. Vasan alias T. S. «Srinivasan ' .. Petitioner. * 
Newsprint Control Order (1941), clause 3 (6) and Defence of India Rules (1939), rule 81 (4)—Use of 
- paper other than newsprint for production of annual supplement to a weekly—How far an offence. . l 
The proprietor and editor of a weekly was prosecuted for an offence under rule 81 (4) of the 
Defence of Inflia Rules reag with clause 3 (6) of the Newsprint Control Order, 1941, for using paper 
other than newsprint for the production of an annual supplement issued at Deepavali in the year 1944. 
Sub-clause (6) of section 3 of the Newsprint Control Order prohibits the proprietor ofa newspaper 
from using in the printing of his “ newspaper" any kind of paper other than newsprint. It was con- 
tended for the prosecution that the explanation to sub-clause (5) which includes a supplement or 
‘annual edition in the definition of a ** newspaper " was applicable to sub-clause (6) also and therefore 
the supplement w&s a “‘ newspaper." 
Held, the supplement issued on the occasion of an annual festival whilst it may well have contained 
oa on the news for the past year cannot ordinarily be regarded as a newspaper on that account. 
or does the supplement fall within the definition of a “ newspaper "in the Newspaper Control 
Order, 1944, a 1t was not a,“ periodical publicatio& printed on newsprint.” In the absence of an 
explanation to sub-clause (6) of clause 3 of the Newsprint Contro] Order similar to the one to sub- 
clause (5) the supplement cannot be regarded as a “ newspaper " so as to make the use of paper 
other than newsprint in producing it an offence. — e l 


Petition undet section 439, Criminal Procedture Code, 1898, praying that the 
High Court will be pleased to revise the judgmenteof the Third Presidency Magis- 
trate, Egmore, of the Court of the Presidency Magistrates, Egmore, Madras, dated 
29th March, 1945, in G. C. No. 294 of 1945. | 

V. C, Gopalaratnam and B. T. Sundararajan for Petitioner. 

The Crown Prosecutor (P, Govinda. Menon)*for the Crown. 

.The Court made the following ~* 


ORDER.— The petitioner is the proprietor and edifor of Anandavikatan, a 
Tamil weekly. He has been prosecuted and convicted under rule 81 (4) of the 
Defence of India Rules read with clause 3 (6) of the Newsprint Control Order of 
1g4i.«-The case for the prosecution was that the petitioner had used paper other 
er C tt tt ""—— '——— — - 

* Crl. R.G., No. 356 of 1945. E. o 26th June, 1945. 

© «Crh R, P, No. 332 of 1915; l ss i = 











1] T S. S. VASAN, Inve. -> 120 


than newsprint for the production of an annujl. supplement to Anandavikatan: 
issued by him at Deepavali in the year 1944... : . 
Sub-qlauses 1 to 5 of clause 3 of the New 
restrictions on the sale and purchase of ne int. It is only to be sold to and 
purchased by proprietors of newspapers. SuW-clause (5) prohibits the proprietor 
of a newspaper or of a newspaper press from ying newsprint for any purpose other 
than the. printing of newspapers. Sub-clauge (6) prohibits the proprietor of a 
newspaper from using in the printing of hig newspaper any kind of paper other 
than newsprint. l E i i 
Sub-clauses (5) and (8) are as follows: | ; 
"^ *$(5) . No proprietor of a newspaper or of a newspaper press shall use newsprint for any purpose 
other the printing of newspapers except under an Open General Permit issued by the Central 


Government or under a permit in Form IT granted by'the Central Government or by an Officer 
*authorised by the Central Government in this behalf. " 
Explanation.—In this sub-clause * fewspaper’ includes any supplement or annual tditiog of a 
newspaper, but does not include a poster. — * : 

. ‘® (6) No proprietor of a newspaper to whom a permit to purchase or to use newsprint has been 
issued shall use in the printing of the néwspaper any kind of paper other than newsprint except with 
the permission in writing of the Central Government." 

The whole question at issue in this prosecution is whether the supplement issued by 
the petitioner at Deepavali in 1944 is properly to be regarded as a “ newspaper," © 
for the purpose of sub-clause (6) of clause 3 of the Order. On behalf of the Govern- 
ment iteis urged that ** newspaper " ordinarily includes & supplement and that the 
explanation to sub-clause (5) must be regarded as having been inserted ex abundanti 
cautela. On this view, the meaning to be given to the word “ newspaper ’’ in 
sub-cfause (6) and sub-clause (5) is the same. Further, reference is mde to the 
definition of “ newspaper " in section 1 of the press and Registration of Beoks Act, 
Act XXV of 1867. Reference is also made to the definition of “‘ newspaper ” 
* in the Newspaper Control Order, 1944. I do not consider that either of these 
definitions of “ newspaper" would ordinarily, include ,a supplement. Whether 
it would be included under the definition in the Act of 1867 depends on whether 
the supplement contains public news or comments on public news., The supplement 
in this case was issued on the occasion of an annual festival, and whilst it may well 
have contained comments on the news for the past year, Ido not consider that it 
could ordinarily be regarded as “‘ newspaper”’ on that account, - | 
As regards the definition in the Newspaper Control Order, 1944, it is, 1 think, 
quite clear that the supplement in tlie present case could not fall within that defini- 
tion. Admittedly, as is shown by Exs. I and II in this case, the petitioner before 
publishing the supplement addressed the Government stating his intention to issue 

"the supplement printed on “ glaze paper, real and imitation art paper," and 
asking that he might be permitted to exceed his quota of 30 per cent. of the nor 
amount of paper used. That application was refused. 1, may state here. that it is 
not suggested before me tat the petitioner in issuing this supplement exceeded the 
30 per cent. quota allowed to him. ‘This quota is in respect of paper other than 
newsprint. But these facts makesit quite clear that the supplement was not intended 
to be a ‘‘.newspaper " within the definition of that term in the Newspaper Control 
Order, 1944; for it was not a * periodical publication printed on newsprint.” 


Accordingly I am unable to accept the contention that the expression “ news- 
paper" is to be regarded ordinarily as including a supplement. The question 
then arises whether it can properly be regarded as having tha» medhing under 
sub-clause (6) of clause 3 of the Order of ‘t941. fit can, then the petitioner was - 
properly convicted for having used paper other than newsprint for the purpose of 
producing his supplemfnt. If it cannot, then his conviction must necessarily fall. 
It has been pointed out that sub-clause (6) was added, in 1944, that is, three years 
after the issue of the Qrder. On this fact being pointed out, I asked,whether it was 
suggested that the failure to add an exflanation to sub-clause (6) like that follbwing 
sub-clause (5) was a mistake ; but this suggestion was not accepted. Clearly it 
could not be accepted by the Government if they wish to succeed in this. appeal. 
It has many times been laid down that the Court will not supply even an obvious 

Lad 


rint Control Order, 1941, impose 
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omission if to do so would render Yn accused person liable to conviction. EIE 
on Interpretation of Statutes, Eig#th edition, page 239. : 

It seems clear to me that the addition of the explanation to sub-clayse 5) and 
the-omission of that explanation to\sub-clause (6) are both intelligible and proper. 
As I have earlier stated, sub-clause ($) prohibits the proprietor of a newspaper or ofa 
newspaper. press from using newsprfit for purposes other than the production of 
newspaper. It is significant that tle prohibition operates against the proprietor 
both of a. newspaper and of a newspaer press. The proprietor of a newspaper press 
as such does not appear to be entitled } obtain newsprint. It is only the proprietor 
of a newepaper who can obtain newsp¥int but he- may in many cases hand it over 
to the proprietor of a newspaper press for the purpose of printing, and both are 
brought within the prohibition of sub-clause (5). - It must have appeared to. those 
framing this order and ‘its subsequent amendments thateit might in some cases be, 
convenient.to print the supplement to a newspaper,on newsprint. On that account 
it would necessarily &ave been unsuitablesto prohibit the person concerned from 
using newsprint for the purpose of printing a supplement. In my view the explg- 
nation to sub-clause (5) is by. way of exception or extension to meet that possibility. 
The need for such exception or extension is obviously not present in sub-clause (6) 
which imposes a prohibition on the use of any other paper than newsprint for the 
production of newspaper. As I have said, it may well be that newsprint might be 
used for a supplement but equally it might not be. It might in many cases be 
convenient and desirable—sas it would appear to have been the case here—to produce 
an annual supplement on paper other than newsprint, for example art paper or 
glaze paper. ‘That being so, the explanation would necessarily be unsuitable in 
connection with sub-clause . (6). . e 

. Forethese reasons, I am satisfied that there has been no offence committed by 
the petitioner and that his conviction cannot stand. Accordingly the conviction 
will be quashed apd the fine paid will be retur ned to the Pen The petition 
is accordingly allowed. . 

| OK. S. -n ` Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
° e PRESENT :—Mnr. Justice HAPPELL. 


V. Pattabi Chetti ..  Pelilioner.* 
The Madras Prevention of Adulteration Act nt 0f 1918), section , 6-A, sub-section (2)—Purchase of butter 
for use—Butier not used but sold to a dealer with a warranty that the butter was pure and unadulterated— 
Vendor having no reason to believe that these statements and descriptions were true if guilty of offence under 
secon 6-A, sub-sectifh (2). 
Where the petitioner purchased butter for a festival i in his house and not having used it sold ite 
a dealer.with a warranty that the butter was pure and unadulterated and that it was up to the 
specifications reqyired by the Madras Prevention of Adulteration Act, 

Held, the pttitioner might have thought that the ‘butter would be unadulterated but it could be 
said that he had reason to Spin that it was unadulterated since he had himselfno knowledge of 
the butter which justified him i in saying either that it was or was not adülterated and as such he was 
guilty of the offence punishable under section 6-A, sub-section (2) of the Act: 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the«High Court will be pleased to revise the order of the Chief Presidency 


Magistrate, Egmore, Madras, dated rath September, 1944, and passed in M. C. 
No. 302 of 1944. e 

S. A. «Raja for Petitioner. 

The Crown Prosecutor (P Govinda Menon) for thc Crown. 


The: Court, made the following 
Orper.—The petitioner has been éonvicted by the Chief Presidency Magis- 
trate of an offence punishable under sub-section (2) of section 6-A of the Madras 
Prevention of*Adulteration Act and has been sentenced toepay a fine of Rs. 50 
or te undergo simple imprisonment for oné month i in default. 
EU MN e o OU uL : 
rl. R.C. No. 44 of 1945. 1 > 5th March, 1945. 
"Tos. R. P. No. 43 of 1945). | "EL iQ 
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There can be no doubt that the conviction # correct. The petitioner had 
purchased two tins of butter each 12 visses in weigl& for the purpose of some festival 
in his house. ‘The tins of butter, however, were yot used and he sold to a dealer, 
P. W. 2. When he sold them and that is the basis gf the charge—he gave a warranty 
that the butter was pure and unadulterated and ghat it was upto the specifications 
required by the Madras Preventiort of Adulterftion-Act. Sub-section (2) of sec- 
tion 6-A of the Madras Prevention of Adulteratidh Act provides that, “every person, 
who, in respect of an article of food sold by high whether as principal or as agent, 
gives to the purchaser a false warranty in wgfting shall, unless he proves to the 
satisfaction of the Court what when he gave te warranty he had reason to believe 
that the statements or descriptions contained therein were true, be punished with 
fine, etc." The butter sold to P. W. 2 was found on analysis to contain 22.5 per 
cent. of water whereas the maximum percentage of water permitted is 20 per cent. 
It is not disputed therefore that the warranty which was given by the petitioner 
was false. But it is argued that as he was a private person who had merely sold 
butter because ij had turned out not to bt wanted for the festival for which it Was 
pufchased and as the butter to his knowledge had been purchased from a reputable 
firm, he had within the meaning of sub-section (2) of section 6-A reason to believe 
that the statements or descriptions which he gave in his warranty in writing were 
true. In my opinion, it is not possible to accept this argument. The petitioner 
may have thougbt that the butter would be unadulterated, but it cannot be said 
that he had reason to believe that it was unadulterated since it is clear that he had 
himself nð knowledge of the butter which justified him in saying either that it was 
or. was not adulterated. 

The conviction is therefore correct and in passing the sentence of fine only, 
the Chief Presidency Magistrate has taken into account the fact that in all probability 
the petitioner acted foolishly rather than criminally in giving the warranty" which 
is the-foundation of this case. The petition is dismissed. M" : 

V.P.S. | —— Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Sir ALFRED Henky LIONEL LEACH, Chief justice AND Mr. JUSTICE 

LAKSHMANA Rao. 7 


Gazula Anandappa 7 ° .. Petitioner.* 

Madras Civil Courts Act (IH of 1879), section 13—Appeal properly lying to District Court—Court 
ae Jor vacalion—Appeal prefered to High Court—Maintainability—Need for amending Aci—Leiters Patent, 
clause 16. ' í . 

Clause 16 or the Letters Patent -does not override the provisions of ghe Madras Civjl 
Courts Act. The opening words of the clause * 5 And we do further ozdain that the said 
High Court of Judicature at.Madras shall te a Court of Appeal from the Civil Courts 
of the Presidency of Madras and from all other Courts subject to its superintendence igs 
are.merely declaratory and do not govern the actual appellate jurisdiction of the Cowt. In deciding 
what appeals the High Court can receive and decide it must have regard to the “Jaws and regulations” 
in force, which includes the Madfas Civil Courts Act. The latter Act in effect prohibits an appeal: 
being filed in the High Court, where the appeal properly lies to the District Court. It is not there- 
fore open to a judge of the High"Court to pass an order directing,an appeal which properly lies to 
the District Court to be received by the High Court for the reason that at that time the Distrit Court 
was closed for the summer vacation, aid then transmit thé same to the District Court after the re- 
opening and meanwhile pass interim orders in the appeal. )J ," 

Decision of Ramesam, J., in C. M. Ps. Nos. 2774 and 2840 of 1933 disapproved. 

Need for amending section r3 of the Madras Civil Courts Act so as fo provide for the High Court 
entertaining such appeals pointed out. r "E 

Petition praying that in the citcumstànces stated in the affidavit filed therewith 
the High Court will be pleased to recgive the appeal sought to' be preferred to the 
District Court, Anantapur, against the order of the Court of the District Munsiff, 
Gooty, dated 14th April, 1945, in E. A. No. 222 of 1945 in E. P. No. 191 of 1945 
in .O. S. No. 657 of 1934, and retransmit it to the District Court, , Anantapur, 
after passing the necessary orders. . ` rn a 

" * 


. Ch. Raghava Rao and A. Gopalacharlu for Petitioner. x 








* 5, R. No. 13996 of 1945. S. x tl 25th April 1945.. e | 
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The Order of the Court Was made by ; 

The Chief Justice. —The application before.the Court is for an order directing 
an appeal which lies to the Distrif{t Court of Anantapur to be received by this Court 
and transmitted to the District Cburt on its reopening after the summer vacation, 
the object being to obtain an intem order from this Court. The application is-in 
accordance with a practice which &xisted in this Court from the year 1933 until 
last year. The practice was base@ on an unreported judgment of Ramesam, J. 
(C: M. Ps. Nos. 2774 and 2840 of 1493). In an order dated the gth June, 1944, also 
unreported (C. M. P. Ne. 2513 of 1944) Byers, J., disagreed with the judgment of 
Ramesgm, J., and held that an appeal which lay t a Court subordinate to this 
Court could not be received by this Court on the ground that the proper Court was 
closed for the vacation. The present application, has been placed before this"Benc 


* > 


in order that the conflict may be decided. : i 


Section 13 of tle Madars Civil Courts Act, 3873, states that regular or special 
appeals shall, when guch appeals are allowed by law, lie from the decrees and orders 
of a District Court te the High Court and that appeals from the detrees and orders 
of. Subordinate Judges and District Munsiffs shall, when they are allowed by law, 
lie to the District Court, except when the amount or value of the subject-matter of 
the suit exceeds rupees five thousand, in which case the appeal shall lie to the High 
Court, provided that whenever a Subordinate Judge’s Court is established in a 
District at a place remote from the station of the District Court, the High Court may, 

. with the previous sanctign of the ProVincial Government, direct that appeals from 
the decrees or orders of the District Munsiffs within the local limits of the jurisdiction 
of the Subordinate Judge be preferred in the Court of the latter. | l 


Clause 16 of the Letters Patent says : ° 
** Abd we do further ordain that the said High Court of Judicature at Madras shall be a Court 


. of Appeal from the Civil Courts of the Presidency of Madras and from all other Courts subject to its 


superintendence, and shall exercise appellate jurisdiction in such cases as are subject to appeal to the 
said High Court by*virtue of any laws or regulations now in force.” 

In holding that this Court has jurisdiction to receive an appeal which should be 
filed in a Court subordinate to it when that Court is closed for the vacation, 
Ramesam, J., read the first part of clause 16 as being divorced entirely from its 
second part. Byers,«J., considered that this was wrong and that the governing 
words of the clause are the words “‘ in such cases as are subject to appeal, to the said 
High Court by virtue, of any laws or regulations, now in force." We consider 
that the opinion of Byers, J., is to be preferred. In fact we regard Ramesam J.’s 
construction as doing grave violence to the wording of the clause. 7 


The Madras Civil Courts Act in effect prohibits an appeal of the nature of thg 
one now sought to be filed in this Court trom being filed here. It expressly provides 

at it shall bg filed in the District Court. The appellate Court having jurisdiction 
in this matter is the District Court of Anaftapur and the appeal is in fact headed 
** In the Court of the District Judge, Anantapur.” Th petitioner wants this Court 
to accept it and pass an interim order as he cannot gef an interim order from the 
District Judge oneaccount ôf the District Courtebeing closed. .: x NS 


Clause 16 of the Letters Patent does not overside the provisions of the Madras 


. Civil Courts Act. The opening words of the clause “ And we do further ordain 


that the said High Count of Judicature at Madras shall be a:Court of Appeal from 
the Civil Courts of the Presidency of Madras and from all other Courts subject to 
' its superimtendénce ” are merely declaratory and.do not govern the actual appellate 
jurisdiction of the €ourt. In'deciding what appeals this Court can receive and 
decide it must-have regard to the “laws and regulations," in force, which in this 
case means the Madras Civil Courts Act. The course which Ramesam, J., decided 
on has the merit of convenience, but it is not in accordance with law and therefore 


his gudgment cannot be followed. . 


.* ^ 


a The facts of the present case certainly indicate the necessity for an amendment 


7 


of the Madras Civil Courts Act givingthe High Court power to receive appeals when. 


a*District Court or Subordinate Court, as the case may be, is closed for the vacation. 


-* 
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The High Court is never completely closed as Courts subordinate to it are. There 
is always one, and in the long vacation of the Hfigh Court, two judges who are 
available to deal with urgent matters. The corse suggested by Ramesam, J., 
could be leg’lised by a simple amendment of sectlbn 13 of the Madras Civil Courts 
Act and such an amendment should obviously be made without delay. 


In the present case the petitioner wishes tofappeal against an order passed by 
the District Munsiff of Gooty on the 14th Apr, 1945, refusing to allow an appli- 
cation under section 55 (4) of the Code of Cifil Procedure. On the 12th April, 
1945, the District Munsiff ordered the petitiofier to be arrested in execution of a 
money decree. -He was arre&ed two days latcr and then applied for his relgase on 
the ground that he intended to apply to be declared an insolvent. The District 
Munsilf dismissed the application as he did not consider it to be bona fide. The 
result is that the petitioner is now in a civil jail and he is unable to file an appeal 
against the order of the District Munsiff until the District Court of Anantapur 
re-opens on the 15th June, 1945. Other cases of an equally urgent nature are 


hound to arise. e We cannot emphasise too strongly the urgency here is for a suitable’ 


statutory provision being made tg meet cases like the present. 


As the Court is powerless to act in the present case the application must be 
dismissed. 


B.V.V. — Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


e oe . 
PRESENT :—SIR ALFRED Henry LioNEL LEACH, Chief justice AND Mr. JUSTICE 
Laksamana Rao. 


Nalla Goundar .. Appellant* 
UD. e 
Krishnaswami Naicker .. Respondent. 


| Registration Act (XVI of 1908), sections B 44. and 75-—Presentation of conveyanse— Non-abpearance of 

qu UR of section 145 (2), Madras Estates Land Act, not complied with—Refusal to register 
—Legality. bue" 

The appellant presented to the Sub-Registrar a conveyance of immoveable property for regis- 
tration. The respondent vendor did not attend at the office of the Sub-Registrar, when he was 
required to do so. The Sub-Registrar regarded his absence as a denial of execution and tonsequently 
refused to register the document. Thereupon the appellant appealed to the Registrar under sec- 
tion 73 of the Registration Act. Without inquiring whether the vendor had executed the deed 
the Registrar refused to register it because the respondent had not Wap arias the requiremen ts 
of section 145 (2) ofthe Madras Estates Land Act. The appellant then filed a suit under section 477 
of the Registration Act. i ; 

Held, that the Registrar should have registered the document and that the nofi-compliance with 
the requirements of the Madras Estates Land Act was not a valid ground for refusing registration. 





Clause (4) of section 74 of the Registration Act has reference only to the requirements of a 


Registration Act or of any statutory provision which the legislature has said shall be rggarded as bei 
supplemental to the Registration Act. e ° . 

Appeal under clause .15°of the Letters Patent against the judgment and decree 
of Horwill, J., dated. 17th November, 1944, and passed in S. A. No. 135 of 1944, 
preferred to the High Court against the decree of thé Court of the Subordinate 
Judge, Dindigul, in A. S. No. 74 of 1942 (O. S.*No. 7 of 1942, District, Munsiff 
Court, Dindigul). l d 

A. C. Sampath Atyangar for Appellant. — . " 

S. Panchapakesa Sastri and M. R. Narayanaswami* for Respondent. e 

The Judgment of the Court was delivered by ¢ mr 


a 


_ The Chief Justice.—In this appeal ¢he*Court is called upon to construe clause (b) 
of section 74 of the Indfan Registration Act. ZEE 

The appellant presented to the Sub-Registrar a conveyance of immoveable 
property for registratien. The vendor (the respondent in this appeal) did pot 
attend at the office of the Sub-Registrar when he was required:to do so for the purppse 
of the registration ; and the Sub-Registrar regarded his absence as a denial of 


* L; P. A. No. 7 of 1945. " i 4th April, 1945. e 


e 


Li 
+ : 
*. 


194 THE b LAW JOURNAL REPORTS. ' [1645 


execution. Consequently he rgfused to register the document. Thereupon the 
appellant appealed.to the Regisi&ar under section 73 of the Act. Without inquiring 
whether the vendor had executecAthe deed the Registrar refused to register it because 
the respondent had not complied with the requirements of section 145 (2) of the 
Madras Estates Land Act. He considered that compliance with the provision of- 
law contained therein was necess§ry before the vendee was entitled to have the 
document registered. ; 


This resulted in a suit being Vled by the appellant under section 77 in the 
Court of the District Mugsiff of Dihdigul. The Digrict Munsiff agreed with the 
RegistfPar and dismissed the suit. The appellant appealed to the Court of the 
Subordinate Judge of Dindigul. The Subordinate Judge held that the. Registrar 
should have registered the document. .'The respondent then appealed to this 
Court. .His appeal was heard by Horwill, J., who aflowed it, as he agreed wish 
the opinion of the District Munsiff. The present appeal is from the judgment of 
thé learned Judge wnder clause 15 of the Letters Patent. 


LÀ r 
Section 73 of the Registration Act provides for am application to the Registfar, 
if the Sub-Registrar refuses to register a document. Section 74 says: 


** Tn such case, and also where such denial as aforesaid is made before a Registrar in respect of 
a document presented for registration to him, the Registrar shall, as soon as conveniently may be, - 
enquire—(a) whether the document has been executed ; (b) whether the requirements of the law 
for the time being in force have been complied with on the part of the applicant or person presenting 
the document for registrations as the case may be, so as to entitle the document to registgation." 
Section 75 relates to the order of the Registrar.and the procedure to be followed 


thereon. 
Sub-section (2) of section 145 of the Madras Estates Land Act says : 


** Where a holding or any portion thereof is transferred by the act of a ryot, the landholder on 
receiving notice thereof in writing from the transferor and the transferee shall recognise the transfer. , 


- . Any person presenting for registration any document transferring a holding or any portion + 


thereof shall present therewith a notice in writing signed by the transferor and transferee, and addressed 
to the landholder asking fortrecognitiorfof the transfer and shall also pay to the registering officer such 
fee as.the Provincial Government may prescribe for the transmission of such notice to the landholder. 
The landholder shall recognise the transfer on receipt of the said. notice." i 

Mr. Justiee Horwill, held that the words “ whether the requirements of the law 
for the time being in force have been complied with ” in clause (b) of sectioń 74 of 
the Registration Act meant the requirements of any law which had feference to 
registration. He read the second clause of sub-section (2) of section 145 of the 
Madras Estates Land Act as being a law which the Registrar was bound to have 


segard to when a document was presented to him for registration by a vendee of 


land held by a ryot. The vendee in this case was a ryot and the land conveyed:was 
oti and within the meaning of the Madras Estates Land Act. 


For the Appellant jt is said that clause (b) of section 74 of the Registration Act 
has reference only to the requirements of the Registration Act or of any statutory 
provision which the Legislature has said shall be regarded as being supplemental 
to the Registration Act. An example of this is to be foufd in section 4 of the Transfer 


-of Property Act. The second payagraph of that section says that section 54, para- 


graphse@ and 3, 59, 107 and 123 shall be read as*supplemental to the Registration 
Act. 


In our judgment tHe appellant’s contention is well founded. The requirements 
of the law for,the time being’ in force must be the requirements of the law: relating 
to registration which entitle ghe Registrar to refuse registration if not complied 
with. The Act contains provisions with regard to the time of presentation for 
registration, the proper office to which a document must be submitted for regis- 
tration and the persons who are entitled to present it for registration. 


"The*question now before us was considered by, the Calcutta High Court in 
Wwe W. Broucke v. Rajah Saheb Mohan Bikram Shah} and the Gpinion there expressed 
was that the requirements of the law meant the requirements of the Registration Act. 
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Now, what is the meaning to be attached to. the provision in sub-section (2) 
of section 145 of the Madras Estates Land Act gyhich requires the transferee of a 
ryoti land to produce before the Registrar a M s writing signed by the transferor 
and the transferee? In answering the questionfft must be. borne in mind that this 
provision was inserted in order to help the transferee to get ready recognition of the ` 
transfer by the landholder. E TEM l 


-7 Sub-section (6) (a) of section,145 states tht where the transferor or the trans- 
feree fails to join the other in applying to the lanfiholder for recognition of the transfer, 
the transferee or the transferor, or where a digute arises as to the person or persons 
on whom the holding or portion thereof has devolved, a»person claiming by devolu- 
tion the holding or portion, may apply to the Collector for an order certifying the 
transfer or the devolution as the case may be. Clause (P) states that the Collector, 
after giving notice to the jransferor or transferee or other persons interested and 
after making such inquiry as he thinks fit as to the fact and validity of the transfer 
or as to the person or persons orf whom the holding or portion has devolved, may . 
pass an order certifying the transfer or “devolution as the cage may be. ` On the 
pfoduction of a certified copy of such an order the landholder shall be bound to 


recognise the transfer or the devolution.’ i 


The deciding of an application filed under sub-section (6) would take time and 
it might very well happen that the decision would be given after the four months 
allowed for registration had expired. The transferee cannot compel the transferor 
to sign the notice contemplated by the secdnd paragraph of section 145. When 
the transferor refuses, the only course open to the transferee is action under sub- 
section (6). : 3 | 

LI our opinion the provision of law in that paragraph does not entitle the 
Registrar to refuse registration. If the Legislature had intended that te beits 
effect, it would have made the provision a supplemental provision of the Registration 
Act, as it did in the case of the Transfer of Property Act. We hold that the Sub- 
ordinate Judge rightly decided the case. Consequently the appeal is allowed. 

This means that the Registrar must register the document if it has been executed 
by the respondent. It has been admitted before us that he did in fact execute it, 
Therefore there will be a direction to the Registrar to register iton re-pyesentation. 
The conveyance is in Court and it will be returned to. the appellant. 


The appellant is entitled to his costs throughout. 


L 


(Thisappealcomingon to be mentioned, the Court made*the following order) :— - 


When this appeal was being heard learned. counsel were not aware that the 
conveyance had been registered between the date of the judgment of the Sub- 
:erdinate.Judge and the presentation of thé appeal to this Court. They have . 
since ascertained that the document was duly registered. -In these circumstancgaes* 
there will be no need for its re-presentation to the Registrar. °. 

. B.V.V. -c —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; i PRESENT, :—-Mr. Justice WADSWORTH. u- 
Valappil Cheru Moidin's son Moidin -Kutti  . 00e Appellgnt® 
` U. š E . 
a * 

Thekkumcheri Narayanan Unni Moopil Nayar ^ , - * e.. Respondent. 

Madras Agricilturists’ Relief Act (IV of 1938), section 19-—Compromise decrees—Scaling dowft—Principles. 

In a suit filed in 1932 for Rs. 3,000 due on'à mortgage executed for Rs. 1,600 in 1922 a com- 
promise decree was passed on 21st July, 1932, pfoviding that the plaintiff would give up the whole 
amount of the suit claim and &Iourt costs except for Rs. 2,500. If the defendant paid before'a certain 
date the plaintiff would give up a further sum of Rs. 500. Failing that, the whole amount of 


Rs. 2,500 would be realised by the sale of the properties in the plaint schedule, On an applica- 
tion to scale down the corgpromise decree, - i 


e >’ d 5 
Held, that it is incumbent upon the debtor fo prove the extent to which interest is available for 
cancellation and the extent to which the compromise figure cari be deemed to be a renewal of the 
dte : 


* A, A. A. O. No; 247 of: 1944. ü p : roth April, 1945. e 
18 . E 
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antecedent liability. In the absence of any waiver by the mortgagee of his claim for costs, the judg- 
ment-debtors cannot say that the compromise figure is a renewal of the antecedent liability to the 
extent of the amount of costs (found to I about Rs. 500). The balance of the amount decreed must 
necessarily have been made up of the plincipal and interest of the mortgage debt and the debtor is 
entitled to the scaling down and amendment of the decree so as to provide for the paymest of Rs. 1,600 
with interest thereon at 5 per cent. from rst October, 1937, and for Rs. 500 being the amount of costs 
with interest thereon at 5 per cent. from the date of the decree 21st July, 1933 to 22nd March, 1938, 
the date of the commencement of the Act And thereafter at 6 per cent, 


- Judgment in A. A. O. No. 491 of 193 and C. R. P. No. 2316 of 1939, applied. Judgment in 
A. S. No. 235 of 1941, distinguished. i ' 
Appeal against the order of the DistrictCóurt of South Malabar dated the 10th 
day of January, 1944, and r&ade in A. S. No. 221 of 194, preferred against the order 
of the Court of the District Munsiff of Tirur dated 12th day of July, 1943, and made 
in E. A. No. 752 of 1942, in O. S. No. 228 of 1932. E 
| K. Kuitikrishna Menon for Appellant. 2 L 
P. Govinda Menon for Respondent. 2 


.." *'The Court delitered the following * - . 


: 3 ) e 
JupGMxNT.— This appeal arises out of an application to scale down a com- 
promise decree. The decree arose out of a suit for Rs. 3,000 due on a mortgage 
for Rs. 1,600. The compromise provided that the plaintiff would give up the 
whole amount of the suit claim and Court costs except for Rs. 2,500. If the defend- 
ants paid before a certain date the plaintiff would give up a further sum of Rs. 500. 
Failing that, the whole amount of Rg 2,500 would be realised by the saje of the 
properties in the plaint schedule.’ The first defendant gave up all his contentions 
including any claim for costs. On this decree the trial Court held that there was a 
simple renewal of the amount claimed on the mortgage by means of the compromise . 
and. scaled down the debt to Rs. 1,600, which was the principal of the mort- 
gage. The lower appellate Court applying the decision in Subbarayudu v. Sriramulut 
has held that thé compromise is one in respect of which it is impossible to say how 
much of the amount decreed represents the antecedent debt and that therefore the 
decree is not susceptible Of being scaled down under section 8 of Madras Act IV of 
1938 though the mortgage was one of 1922. The decision quoted is however 
concerned with facts decidedly more complicated than those of the present case. 


There is a good deal of case-law on the subject of the scaling down of compromise 
decrees, and its application is not made easier from the fact that- two ‘important 
decisions of the Bench dealing with cases under Act IV of 1938 have not apparently 
been reported. After the early decisions in Ramamurthi v. Sitaramayya? and Kannan 
Nambiar v. Subramania Pattar? in which the principle was laid down that a compromise 
decree could be scaled down as a renewal of the antecedent liability if the facts, 
made it possible to show to what extent the antecedent liability with interest thereon 

"mde up the,decree, there have been yariqus other decisions. ‘The decision in 
Narayanan Chettiar v. Veeru Gounder* when dealing with the appropriation of payments 
towards a compromise decree deprecated the practice’ of taxing the costs at the 
time when the decree was scaled down. for the purpose of appropriating the pay- 
ments towards the«lecree with reference to the proviso to section 19 ; but the Court 
in that:case was not concerned with the question whether the- amount of the costs 
could bé ascertained for the purpose of finding out to what extent the compromise 
was a renewal of the original debt. This was pointed out by a decision in A. S. 
No. 235 of 1941 where the Bench held that the circumstances established in that 
case that the effect of the compromise was that the plaintiff gave up the claim to 
costs and consented to receive #lump sum in discharge of the pre-existing liability, 
and it was held, that the whole of the amount decreed could be treated as a renewal 
of that antecedent liability. There is a further unreported*decision which approxi-. 
mates very closely to the present facts. This is the judgment.in A. A. O. No. 491 
of 1939 and G. R. P. No. 2316 of 1939 where the suit on a pxomissory note resulted 
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in a compromise which provided for the payment of a lump sum of-Rs. 11,01 1-6-6 
towards the suit amount with costs and subsequegt interest. It was conceded that 
the costs. of this suit would be Rs; 1,312-8-6. ee facts it was decided. that 
since the decree includes costs, on the assumpti@n most favourable to the plaintiff 
it would seem to follow that the amount decreed less Rs. 1,312-8-6 must at least 
be a renewal of the previous indebtedness, and there was no complication by the 
compromise taking into consideration mattersfoutside,the suit, a decree was given. 
on the basis that the rest of the amount due ugder the compromise must be treated 
as a renewal of the antecedent transactions ang the decree for costs was left intact. 


It seems to me that thi last decision must govern*the present case. Jere the 
suit claim was entirely made up of the amount due on the antecedent mortgage 
for Rs. 1,600 executed in 1922.- The parties agreed to pay and receive a lump 
sum in discharge of that claim and of the amount due for costs. ‘There is nothing 
‘to’ show that the claim for costs was waived. It is incumberft upon the debtor to 
prove the extent to which interest is ayailable for cancellatign and the*extent to 
which the compromise figure can be deemed to be a renewal ef the antecedent lia- 
bility. The trial Court has found.that the costs of this suit would amount to approxi- 
mately Rs. 500. To this extent therefore the judgment-debtors cannot. say that the 
. compromise figure is a renewal of the antecedent liability. The balance of the 
amount decreed must necessarily have been made up of the principal and interest 
of the mortgage debt. The appellant is therefore entitled to the amendment of the 
decree so as to provide for the payment of Rs. 1,600 with interest thereon at 5 per 
cent. from rst October, 1937, and for Rs. 500 being the amount of costs with interest 
thereon at 5 per cent. from the date of the decree, 21st July, 1933 to 22nd March, 
1938, éhe date of the commencement of the Act and thereafter at 6 per cent. 


The appeal will be allowed, and the decree will be amended accerdingly. 
The parties will pay and receive costs here and in the lower appellate Court pro- 
portionate to their failure and success. ; | e 


K.S. | — RH" Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mm. Justice BELL. e 


Malladi Seetha Rama Sastri ..  Pelittoner* 


i. E . 
- Mallala Sobhanachalapathi Rao | .. , Respondent. 


a . 

Madras House Rent Control Order (194.1), clause 1, sub-clause (3) and clause 6 (c) — Extension of order 
to whole of the Presidency—No retrospective effect to be given— Decree for arrears of agreed rent of dwelling house 
in the mofussil— Fixing of fair rent subsequent to decree—If and how far can supersede amount decreed. - 

A suit for arrears of rent in respect pf a dtvglling house in the mofussil due for tl period between 
oth July, 1941, and 8th November, 1942, was decreed on the 15th Octbber, 1943, on the basis of an 
agreed rent. Meanwhile the Madras House Rent Control Order was extended to the whole of the 
Presidency on the 17th, March, 1942, and the tenant got the fair rent fixed in respect of his dwelling : 
house on the 17th March, 1944. ° The rent so fixed was lower than that on the basis of which the suit 
was decreed. On a question as to the rate at which rent was to be computed.as payable under the 
decree and the date from which such xate of rent was to bé calculated. 

Held, that the order of the Controller could have effect only from the date on which the control 
order became applicable to the area concerned, i.e. »17th March, 1942, and that the plaintiff will be 
entitled to the agreed rent up to 17th March, 1942, and thereafter only to the fair rent as fixed by 
Controller on the 17th March, 1944. . EY . | 


‘Petition under section 25 of Act IX of 1887e praying that the High Court 
will be pleased to revise the order of ghe"Court of the Subordinate Judge, Bezwada, 
dated 31st March, 1944? and made in E. P. No. 307 of 1943, in S. C. S. No. 341 of 
1942. i 


V. Subramanyam fèr Petitioner. , . t . 
^ e 
«M. Appa Rao for Respondent. ir 
* CO. R, P. No. 1162 of 1944. rath April, 1945. * _ 


+ 
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The Court delivered the following 


JUDGMENT.—This petition aries out of a suit to recover arrears of rent due by 
the defendant to the plaintiff in Kespect of a dwelling house in Bezwada. The 
plaintiff sued for rent payable between oth July, 1941, and 8th November, 1942. 
Up to 25th July, 1941, the rent agreed was apparently Rs. 22 per month and there-. 
after Rs. 35. ‘The suit was decreed qn 15th October, 1943. In January, 1944, the 
defendant successfully prayed the Cdqurt to be allowed to pay in instalments. He 
paid three sums which in all amount4d to Rs. 347. l 


On 17th March, 1944, an application was made to the Rent Controller, under 
the Madras House Rent Corttrol Order, 1941, who fixed the fair rent of the property 
in question, and he fixed the rent at Rs. 21. Despite this, the plaintiff appligd to 
the Court in execution of the balance due under the decree. The Court held that 
as the Rent Controller had fixed the fair rent his order mfist be taken as superseding. 
the amount ordered bs the decree. On the footimg that Rs. 21 was only payable 
‘per month, the rent due in accordance with the Controller’s order has been fully 
paid by the instalmefits referred to, and the decree was therefore såtisfied. e. 


Against that order the- plaintiff appears in revision. He says that the defend- 
ant never objected in his written statement to the payment of the rent demanded | 
and accepted the situation because after the decree he asked to be allowed to pay 
by instalments. Further he contended that the Controller’s order fixing the fair 
rent was not retrospective or, at all ewents, did not extend beyond 17th March, 
1942, when the Madras House Rent Control Order was applied to the mcTussil. 


The Control Order of 1941 came into force on 11th August, 1941, with regard 
to the City of-Madras. Sub-clause (3) of clause (1) of the order says thet the 
order shgll extend to such areas within the Province of Madras as are notified by 
the Provincial Government. By Government Order it was later extended to 
various districts such as the Nilgiris and Madura and then, on the 17th March, . 
1942, it was extended. to the rest of the Presidency. Clause 6 (c) provides that 
when the Controller hasMetermined the fair rent of a house any sum in excess of 
such fair rent paid after the commencement of the order in respect of residence 
after the commencement of the order shall be refunded to the person by whom 
it was paid,'or at the eption of such person, otherwise adjusted. I read that sub- 
clause as meaning that after the application of the order to the district,in which 
the house is situated, the clause shall apply.and excess payments shall be refunded. 


It has been urged for the defendant that the period during which the fair , 
rent must be asyimed to be applicable began on the date when the Control Order ` 
came into force in Madras, namely, 11th August, 1941. -This contention, however,, 
ignores the well-settled proposition of law that a statute which takes away the 
Sübstantive rights of parties cannot have retrpspective effect unless it is expressly 
so provided. * In 1941 the order was limited'to the City of Madras. Its effect was 
not extended to the mofussil until 17th March, 1942. *In my opinion, therefore, 
the order of the Controller can have effect only from the date on which the order 
became applicableeto the afea concerned. . 


_ Tn the result, therefore, the plaintiff will beentitted to the agreed rent up to 17th 
March, 1942, and thereafter to the fair rent as fixed by the Controller on.the 17th 
of March, 1944, with interest at the rate decreed in the suit. The matter is remitted 
tó the lower Court.for making the necessary computations and arriving at the 
correct sura dué by the defendant taking into account the sums paid by him as 
stated. The petitior is allowed with costs _ 


PS e 


VS. | i i e _ Petition allowed. 


II ' o. . LAKSHMAYYA, In re. . l 139 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :— MR. Jusrrcef HAPPELL. —— 
Kathari Lakshmayya and others — i | .. Petitioners.” 
` Criminal Procedure Gode (V of 1898), section 435— Power of Additional District Magistrate in revision 
to direct the accused to be committed —Enquiry under Chapter XVIII, Criminal Procedure Gode— Magistrate decid- 
ing no case made out under section 307, Indian Penal Code and framing charges under sestions 147, 323 and 325, 


Indian Penal Code—Additional District Magistrate competent té revise such order and direct commitment of accused 
to the Sessions on the charge of attempted murder. : z 


A Magistrate enquiring under Chapter XVIII, Criminal Procedure Code, into a charge-sheet 
-filed by the police decided by an prder that no case had been magle out of an offence under section 
307, Indian Penal Code and framed-charges under sections 147, 323 and 325, Indian Pial Code. 
On an application to revise the above order, the Additional District Magistrate directed the commit- 
ment Of the accused to the Court of Sessions for trial under the charge of attempted murder as well 
as the other charges. On the question as to the competency of the Additional District Magistrate to 
entertain the revision and to order commitment to Sessions, : e 


Held, that the order of the trying Magistrate and the charge which he framed showed that, as 
far as the charge under section 307, Indian Penal Code, was concerned, tife accused was discharged 
agd' the Additiont] District Magistrate was therefore competent to set asitle this order of discharge 
and direct the commitment of the accused to take their trial at the Sessions Court for this offence. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the ‘Court of the Additional 
District Magistrate of West Godavari at Ellore in C.R.P. No. 13 of 1944; dated 3rd 
July, 1944 (P. R. C. No. 9 of 1943, Stationary Sub-Magistrate's Gourt, Narasapur), 

B. jagannadha Das and V. Parthasarath? for Petitioners. 

‘The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

G. Gopalaswami and G. Gopalakrishnan for Complainant. 

The Court made the following 

ORDER.—The petition in this case is in substance to quash the commitment 
of the petitioners to take their trial at the Sessions.Court by the Additional District 
Magistrate of Ellore. ‘The charge-sheet filed by the police was enquired into by 
the Stationary Sub-Magistrate of Narasapur under the provisions of Chapter XVIII 

‘of the Code of Criminal Procedure. But when the prosecution evidence has been , 
led and, after hearing the arguments of both parties, he decided that no case had 
been made out of an offence under section 307 and accordingly framed charges under 
sections 147, 323 and 325 of the Indian Penal.Code and comverted, as he says, the 
case to a calendar case triable by himself. The Stationary Sub-Magistrate embodied 
his decision to frame charges against the accused only under sections 147, 323.and 325 
of the Indian Penal Code in an order which he passed on the goth March, 1944.. 
The order of the Additional District Magistrate now under consideration was 
passed on an application to him to revise the order of the Stationary Sub-Mafgis- 
‘trate of the goth March, 1944, and to direct commitment of the accused to the 
Court of Sessions for trial. under the charge of attempted murder as well asthe otier” 
charges. M "Pe d : oe 

The commitment was made under section 213 of the Code of Criminal Pro- 
cedure and under,section 215 a commitment made under section 213 can be 
quashed by the High Court only on a point of law.* I propose, therefore, to say 
nothing of the merits of the case: The point of law taken is that the Additional 
District Magistrate was not competent to entertain the revision petition and to 
order commitment because the case before the Stationary. Sub-Magistrate was still 
proceeding, and 'because as I understand the contention, the Sub-Magistrate might 
still elect to commit the case himself. In support*of the contentjon Iehave been 
referred to the decision of the Bench of this Court ingGandiappa Razu v.: King-Emperor!. 
This case has no application in so far agit is contended that if assists the petitioner. 
On the contrary, it is authority for the view that the Additional District Magistrate 
had jurisdiction to make the commitment of the accused which he did. The real 
question in Gandiappa Razu v. King-Emperor! was whether a prior order made on 
an application to the District Magistrete precluded the Sessions Judge, when an 

Cr. R. @. No. 618 of 944. -.- 22nd November, 1944. . 

(Crl. R, P, No. 585 of 1944.) - : 

1. (1919) 38 M.L,J. 194: LL.R. 49 Mad. 330. m 
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application was made to him, frqm directing the commitment of the accused. It 
was held that it did not, because fhe trial of the case was at a different stage when 
the application was made to the District Magistrate and when it was made to the 
Sessions Judge and because the District Magistrate had--refused to consider the. 
application on its merits. The learned Judges who decided Gandiappa Razu v. 
King-Emperor*, however, were of thes opinion that the commitment by the Sessions 
Judge was correct. In the case whigh was under*consideration ‘in Gandiappa Ragu v. 
King-Emperor* the case had been taken on file under sections 147 and 304, but a 
charge had been framed under section 147 only. The accused, therefore, had in 
effect been discharged in respect of the offence under section 304, and from the 
judgment of Krishnan, J., in Gandiappa Razu v. King-Emperor!, it appears that the 
Sessions Judge was held to have been competent to make the order which he did 
because the accused had been discharged in respect of the offence under section 304, 
In the present case, both the order passed by the Magistrate and the charge which 
he Bas framed showsthat, as far as the, charge under section 307 is concerned, the 
‘accused was discharged. `The Additional District Magistraté, in nty opinion, Was 
therefore competent to set aside this order of discharge and direct that the accused 
be committed to take their trial at the Sessions Court. 
_The petition is disrnissed. i 


VSS. 2 E Petition dismissed. ' 
. IN THE HIGH COURT GF JUDICATURE AT MADRAS. 


PRESENT :—S1R ALFRED Henry LroNEL LEAGH, Chief Justice AND MR. JUSTICE 
LAKSHMANA Rao. iN 


Gopalaswami Naick l ; © a. Appellant” 
* p... - : 2 i ; = ° 

The Province of Madras through the District Collector of Ramnad 

- ` at Madura,*and others -  - .. Respondents. 


Civil Procedure Code (V off1908) Ordé 33, rule 10—Interbretation—First charge for court-fees on the 


subject-matter of suit —Not confined only to that which party ordered to pay costs has recovered, 


A suit filed in farma pauperis by four plaintiffs was, by consent, decreed to the effect that the second 
plaintiff should receive a certain portion of the properties in the suit and that the first plaintiff should 
pay the costs of the suit arti the court-fee payable to Government. On the question as to whether the 
Government could realise the court-fee on the plaint out of the properties decreed to the second plaintiff, 


Held, that Order 33, rule 10 was'wide enough to allow a charge in favour of the Government 

.on the properties received by the second plaintiff under the consent decree, It cannot be said that 

` rule ro of Order 33 means that the first charge referred to therein shall be only on the subject-matter 
of,the suit which the party ordered to.pay costs has recovered. . The provision that there shall be a 

first charge on the subject-matter of the suit is a distinct provision. — ! j 

~n - Appeal under clause 15 of the Letters Patent against the order of the High 

Curt dated wth September, 1944, and madein A. A. O. No. 393 of 1943, preferred 

against the order of the Court of the SuMordinate Judge, Ramnad, at Madura, 

dated 15th April, 1943, and made in I. A. No. 174-0f 1942 in O. S. No. 36 of 1939. 


T. R. Srinivasan for Appellant. . i 


The Government Pleader (K. Kuitikrishna Meħon) for Respondents. i; 
The Judgment of the Court was delivered by p uj 


The Chief Justice ~The appellant, was the second defendant ina suit in.th 
Court.of the Subordinate Judge of Ramnad. There were four plaintiffs, the first 
plaintiff being, the second plhintiff's mother and the third and fourth plaintiffs 

. being her'daughters. The suig was filed in forma pauperis for a declaration that a 
. settlement dated thé 27th February, 1938,*purporting to have been executed by the 
first defendant*in favour of the second defendant was notebinding on the plaintiffs 
and for a partition of the property on the basis that the first plaintiff was the lawful 
wife of the first defendant and the second plaintiff his son. The third and fourth 
plafbijffs asked for a decree'for maintenanee and for marridge expenses.- The first 
deftndant denied that the first plaintiff was his wife and denied that the other 
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died. The second defendant eventually agreedfto the second plaintiff receiving 
20 acres owt of the properties in suit, and a dec#ee was passed to this effect. The 
decree directed that the first plaintiff should pay the costs of the suit and the court- 
fee -payable to Government. : ij 


The order for the payment of the court-fee led to an application being made 
to the Subordinate Judge for the appointment of a Commissioner to divide the 
properties referred to in the suit and to allot to the second plaintiff 20 acres so as to 
enable the Government to pxoceed against that area for.the realisation of thg, court- 
fee on the plaint. The Subordinate Judge dismissed the application on the 
ground that the decree required the first plaintiff to pay the court-fee and that the 
second plaintiff had not succeeded on the merits. On appeal to this Court, Shaha- 
buddin, J., reversed the decision of the Subordinate Judge. He held that Order 33, 
rule 1o of the Code of Civil Procfdure was wide enough to allow a charge*in fayour 
ofthe Government on the 20 acres received by the second plaintiff under the consent 
dtcree. ‘The appeal is from the judgment of the learned Judge. 


We consider that Shahabuddin, J., correctly interpreted Order 33, rule 10. 
That rule states that, where the plaintiff succeeds in the suit, the amount of court- 
fees shall be recoverable by the Provincial Government from any party ordered 
by the decree to pay it, and shall be a first charge on the subject-matter of the suit. 

.It is suggested that this means that the first charge shajl be only on the subject- 
matter of the suit which the party ordered to pay costs has recovered ; but this is 
not so. The provision that there shall be a first charge on the subject-matter of the 
suit isga distinct provision. The Court may direct the plaintiff to pay.the amount, 
but in any event it shall be a first charge on the property recovered. Adgnittedly 
as a result of the decree the second plaintiff has received, or is entitled to receive, 
20 acres of land, and the court-fee payable to Government is by reason of rule 10 
made a charge: thereon. l E d 


The learned Judge left open the question whether the Government was entitled 
to.a charge in respect of the full amount of the court-fee, namely, Rs. 1,462-14-0 
or Rs. 618-10-o, the court-fee payable on the claim of the second plaintiff and said 
that this question might be considered by the Court at the«ime of the execution. 
We adopt,the same course. ' l . "2 


The appeal is dismissed with costs." ' JE NEM AE 
V.S. M À—— Appeal dismissed. 
[PRIVY COUNCIL. ° = 


[On appeal from the High Court of Judicature at Allahabad.] 


PRESENT :—LorpD ‘THANKERTONy , LORD SIMONDS, LORD  Genpanp, Sir 
MADHAVAN Nair AND SIR JOHN BEAUMONT. i 


plaintiffs were his children. During. the tesi] of the suit the first defendant 


« 


Lakshman Prasad .. Appellant* 
v. EE $1 L E ew 
John and others l : . .. Respondents. 


Companies Act (VII of 1913), section 230— Receiver appointed in debenture-holders? action—Loan on agree- 
ment to hypothecat: raised under orders of Court for paying off arrears of wages of labourers and workmen— Priority. 

Certain first mortgage.debentures issued by a limited company Which were in common form, 
were secured by a trust deed which contained (a) a specific charge on certain immovealale and other 
assets of the company, and (b). a floating charge on the rest of its property and undertaking. The 
company also obtained financial assistance from X under arf agreement providing a lien for such 
advances on raw materials in the company’g godowns and other materials prodycts and property 


as therein specified. - e " 


In a suit by the trustees of the debenture trust to enforce their security a receiver was appointed 
of the property and undertaking of the company. As the wages of the labourers and workmen were 
in arrears they went on stifke and the receiver with the Court's sanction raised mohey from Xon a 
^ charge of the company's property to pay off the wages. The agreement provided “ As regafds ghese 
goods it has been agreed upon that as there is no opportunity for sufficient enquiry at this time, hence 
in future if these goods will be proved to be the property and to have been purchased or u der the 

x: N 
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lien of X (as the financier) then within ten-days of the said decision, I shall- hypothecate to X 
aforesaid to his satisfaction sufficient M The goods having been found to be under lien to X, 


. Held, X is entitled to priority in resp&t of the amount lent under the agreement. As against the 
debenture-holders an agreement to hypdthecate is as effectual as an actual hypothefation. . 


john v. Suraj Bhan, LL.R. (1938) All.. 869, reversed, 
Sir T. Strangman and S. P. Khambatta for Appellant. 
C. S. Rewcasile and U. Sen Gupta for Respondents. 


Their Lordships Judgment was delivered by . 


Lorp SmoNpDs.— These consolidated appeals from a decrce of the High Court 
of Judieature at Allahabad® dated grd August, 1938, which varied a decree of the 
Subordinate Judge at Agra dated 27th April, 1931, raise the question whether the 
appellant Lakshman Prasad (who will be called “ the appellant ") is entitled as 
against the respondents, the holders of debentures issued by an Indian limited 
company, known as Agra United Mills, Ltd., and herein called “ the company," 
to any and what prierity oversuch debentwres in respect of moneys which had been 
borrowed from him by the receiver appointed in a suit brought by sch respondens 
to enforce their security. The Subordinate Judge held the appellant entitled to 
priority in respect of all the property subject to the charge, whether fixed or floating, 
created in favour of the debentures: the High Court limited the priority to the 
property subject to the floating charge. The appellant seeks to restore the order 
of the Subordinate Judge, the respondents to deprive him of his priority even in 
respect of the property subject to the floating charge. ; Ne i 

. The company was formed in the year:920 with a nominal capital of 
Rs. 150,00,000, of which Rs. 65,00,000 were issued, for the purpose of working 
certain cotton and other mills which had previously belonged to the respondents 
or someeof them. In the same year, the company issued. 200 first mortgage deben- 
tures of Rs. 25,000 each bearing interest at 8 per cent. per annum. . These debentures, 
which were in common form, were secured by a trust deed dated 8th August, 1923, 
which contained (a) a specific charge on certain immoveableand other assets of the 
company, and (6) afloating chargeontherestofitspropertyand undertaking. In and 
after the year 1925, the company also obtained financial assistance from the appel- 
lant’s father, Rai Bahadur Seth Suraj Bhan (whose heir and legal representative 
he is), under the terms of an agreement dated oth November, 1925. This agree- 
ment, which was of an elaborate character, provided (inter alia) for the lender 
having a lien for mongys advanced by him on' raw materials in the company’s 
godowns and other materials, products and property as therein specified. ) 

In 1927 the trustees of the debenture trust deed filed a suit (No. 84 of 1927) 
in'the Court of the Subordinate Judge at Agra to enforce this security and in that 
suit on goth November, 1927, one P. N. Raina, was on the application of thé 
plaintiff trustees appointed receiverof the property and undertaking of the company. 
The case wae" presented, to the Judge, and «Was accepted by him, as one of grave 


-urgency, in which the appointment of a receiver was mecessary for the protection 


of the property. It was alleged that the company had not been able to pay its 
staff and mill-hands for at least three months and that the mill-hands had therefore 
gone on strike, creating a disturbance which threatened the safety of the com- 
pany's property. On the folllowing day, 1st December, 1927, upon a report made: 
by the receiver the Court made a further order in these terms : 


‘The mill-hands have to’ be paid and from the letter of the District Magistrate it appears that 
the mill-hands have been promised their dues, and if they do not get their salaries then there is every 
chance of a niot and disturbance at the mill-hands. The mills are about to file an appeal. In case - 
Messrs. Suraj Bhan and Kunwar Gan@sh Sinha decline to pay the money which they promised, then 
you can sell such properties which is admittedly theirg or raise money on such terms as you think 
proper. The plaintiffs should come forward to co-operate with you® The money which will be 
paid by Messrs. Suraj Bhan and Kunwar Ganesh Singh or any one else will confer on them the lien 
which the mill-hands have on the property which is in the mill-premises.” os 


-It appeats that- Messrs.*Suraj Bhan aud Kunwar Gane$h Sinha did “ decline 
to pay the money which they promised," whatever their obligation may have been. 
The receiver was therefore by the order authorised to raise money on such terms 
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as he might think proper. Their Lordships entertain. no doubt that under this 
authority the receiver could validly raise, money by a charge on the company's 
property ranking in front of the debentures. Itgs not to be supposed that a lender 
could be found to advance money on any óther terms than that he should have 
priority for the sums advanced by, him for the salvage of the property. Acting on 
the authority of this order the receiver on 4th December, 1927, entered into an 
agreement with the appellant's father which was in the following terms ; - 


“ T have been appointed Receiver by the Court of the Additional Sub-Tudge Agra, in suit No. 84 
of 1927— Major A. John v. The Agra United Mill, Limited, and under an order, dated 
goth November, and 1st Deckmber, 1927, the Court hase authorised me, the gxecutant, 
to contract a sufficient amount of loan and pay off the salaries of the labourers, and 
to ran the Mill so far as possible, Accordingly, I have made, Seth Suraj Bhan Rai 
Bahadur, who has been financier of the-mill from before and has invested money in it, 
willing to advance to me at this time Rs, 31,000 in cash bearing interest at annas 12 per cent. 
per month, on promise of paying back the amount after six months, so thzt salaries of the employees 
and labourers may be paid and the sail Seth Sahab may take away all the moveable preperty, such 
as bales of prepared yarn, grain, flour, maida (fħe flour), cotton, bales, patking materials, waste and 
ather goods under preparation; 7.e., under process, which lie within the litnits of the mill.and which 
are stated by the Seth Sahab to be owned and purchased by him. Accordingly the parties have 
come to anagreement. I, the executant, have received. Rs. 31,000 in cash from Seth Suraj Bhan, 
Rai Bahadur, the proprietor of firm Seth Chunni Lal, resident and rais of Belanganj, Agra. As 
regards these goods it has been agreed upon that as there is no opportunity for sufficient enquiry at 
this time, hence in future if these goods will be proved to be the property and to have been purchased 
or under lien of Seth Sahab aforesaid, then within .10 days of the said decision I shall hypothecate 
to Seth Şahab aforesaid to his satisfaction, sufficient property worth at least Rs. 60,000. If these 
goods will not be proved to be the property or under lien to Seth Sahab aforesaid, then he (Seth 
Sahab aforesaid) will set-off the sum of Rs, 31,000 towards the price of the said goods and Seth Sahab 
shall have the same right and lien in respect of this amount of debt and only to that extent as the 
emplofees and labourers have in respect of these goods according to law and justice. The remaining 
goods aforesaid or the market value of the same, if any, shall after setting off this debt, be paid by 
Seth Sahab aforesaid to me, the executant, and shall be liable for the same. All these proceedings 
have been taken under the order of the Court of the Additional Subordinate Judge of Agra, hence 
there is no personal liability of me, the executant, in any way.” : l 


It is necessary to state this agreement in full since it fppears to their Lordships 
that the rights of the parties depend upon a proper appreciation of its effect and 
that the High Court has in this respect fallen into error. It is not in dispute that 
the sum of Rs. 31,000 was duly paid to the receiver or that this sum ‘was applied 
by him ip the manner contemplated by the agreement or that the goods therein 
referred to were proved to be the property of the lender and were in due course 
removed by him. From these facts two consequences foflow. In the first place, ' 
it is clear that that part of the agreement which. begins with the words: “If these 
-goods will not be proved to be the property or under lien to Seth Sahab " «lid 


* not come into operation and therefore the question what “ right or lien ” the “€ em- 


ployees or labourers ” might have “in respect of these goods according to law and 
justice " does not arise. Inthe secéngl place it is clear that the obligation contain- 
ed in the immediately preceding sentence of the agreement did become effective 
and the receiver became bound to *' hypothecate to Seth Sahab aforesaid to his 
satisfaction sufficient property worth at least Rs. 65,000." 


In these circumstances, jheir Lordships «consider that the judgment of the 
High Court proceeds upon a wrong basis. The terms of the agreement, b¥ reference 
to which the learned Judges of that Court have determined the issue, may be 
assumed to be an infelicitous way of providing that the lender should be subrogated 
to the same rights of preferential payment as. the relevant sectians of*the Indian 
Companies Act prescribe for labourers. and workmen, and,there is no reason to 
doubt the correctness of the conclpsión to which the High Court has upon that 
basis come, that in a debenture-holders' action as in a winding up of the company 
this preferential right is limited to the property subject to a floating charge. But, 
as already pointed qut, this is not the real question for decision. 4t 4s the earlier 
part of the agreement which became dperative and the question is what is £h$ right 
of the lender to whom the receiver has agreed to *  hypothecate sufficient property 
worth at least Rs. 60,000." To this question there can be only one answef. The 


lender is entitled to a charge in priority to the debenture-holders. . It-lras been 
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urged that the order does not expressly authorise the creation of a prior charge. 
That is true, but such priority is implicitly authorised. For, if it were not so the 
order would be stultified and the property could not be saved. It has heen further 
urged that there was not in fact any hypothecation. "This also appears to be true. 
But it cannot help the debenture-holders : againsj them an agreement to hypothecate 
is as effectual as an actual hypothecation. ‘This is the construction to which the 
Subordinate Judge came and in their Lordships’ opinion he was right. The decrees 
under review in this appeal were made not in the debenture-holders’ suit, to which 
reference has been made, but in a fresh suit which the appellant commenced upon 
the diragtions given by the Subordinate Judge on his 4pplication to have his rights 
determined in that suit. All proper parties appear to have been before the Court 
and the result is the same. 


Their Lordships are of opinion that the order of the High Court should be set 
aside and the order of the Subordinate Judge restored and that the respondents 
Should pay the appedlant his costs of these appeals and of the appeal to the High 

bd 


Court and will humbly advise His Majesty accordingly. 
Solicitors for Appellant: J. L. Wilson & Co. 
Solicitors for Respondents : Douglas Grant & Dold. ; 
K. S. ——— ` Appeals allowed. 
[PRIVY COUNCIL] 


. (On appeal ffom the High Court of Judicature at Lahore.) 


PRESENT :——LorRD ‘THANKERTON, SIR MADHAVAN NAIR AND Sri JOHN 
BEAUMONT. uL 
Mahbuk Shah : - .. Afpellant* 

v. i i : 
The King-Emperpr .. Respondent. ` 
- - Penal Code (XLV of 1860% . section 34—Construction—Scope and | applicability Common | intention — 
Meaning. - x | 
- Section .34 of the Indian Penal Code lays down a principle of joint liability in the doing of a 
criminal act, The section does not say “ the common intention of.all " nor does it say “ an intention 
common to all.” Under tye section the essence of that liability is to be found in the existence of a 
common intention animating the accused leading to the doing of a criminal act in furtherance of such 
intention. : Common intention within the meaning of the section implies a-pre-arranged plan, and to 
convict the accused of an offence applying the section it should be proved that the crin‘inal act was 
done in concert pursuant to the pre-arranged plan. Care must be taken not to confuse same or 
similar intention with common intention ; the partition which divides “ their bounds ” is often very 
thia, nevertheless tte distinction is real and substantial, and if overlooked will result in miscarriage 
„of justice. The inference of common intention within the meaning of the term in section 34 shoulde 
.never be reached unless it is a necessary inference deducible from the circumstances of the case. - 
-œ Phineas Qgass for Appellant.- $ 
B. F. MtKenna for Respondent. ° 
Their Lordships’ Judgment was delivered by 


Sir MADHAVAN Nair.—This is an appeal by speciad leave dgainst a judgment 
of the High Court of Judicature at Lahore date& r4th March, 1944, confirming 
on appeal, the conviction of the appellant of the «enurder of one Allah Dad and 
the sentence of death.passed on him by the.Sessions Judge, Mianwali, on 2oth 
December, 1943. . ES NS A" 

_ The appellant Mahbub Shah is aged 19. He has been convicted of murder 
under section 392 read with section 34 of the Indian Penal Code. He was also 
convicted of the attgmpted mutder of one Hamidullah Khan and sentenced to 
seven years’ rigorous imprisonment ; but that conviction, has not been brought 
before the Board: 

- The main question, raised in this appeal is whether thé appellant has been 
im d convicsed of murder upon the true construction of seetion 34 of the Indian 


Penal Code. . MP 
ection 34 runs as follows : 
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‘2 ^* When a criminal act is done by several persons in furtherancé of-the common intention of all, 
each of such persons is liable for that act in the same manner as if it were done by. bim alone.” . 
__ Along with the appellant, his cousin Ghulam Quasim Shah, aged 18,. was: 
also convicted under section 302/34 of thé Indian Penal Code and sentenced to 
transportation for life. Ghulam was convicted under section 307/34 also. and ‘was 
sentenced tó five years’ rigorous imprisonment by the Sessions Judge but his con- 
victions and sentences have beeg set aside by the High Court. The deceased 
Allah Dad died as the result of gunshot wounds inflicted on him. One Wali Shah, 
who is said to have fired' the shot that killed the deceased, is a fugitive from justice 
and has not been so far arreated. His father Mohammad Hussain Shah, who was 
committed to the Sessions Court on.a chargé of abetnient.of murder, was acquitted 
by tlfe Sessions Judge. D Ru 

__ The following table giwen-in the judgment of the High Court-shows the relation- 
ship between the. appellant and the other pérsons who. are flleged to have been 
concerned in this crime. ` P its i Paes 








nn ae ® 001 . @ = O , 7 @ 
e `. -> Mohammad Shah ;5 . 
l . a S x EN EL .: 
| : > — | 
. Mohammad Muhammad - „Abdulla 
id Shah ' f -." Hussain Shah ` i aom 

. Alam Shah,  — > Wali hah: "es . .— Gulam’. 
, EE ^.^ (abscoyer). `. - Quasim Shah (accused) . 
Mahbube Shah (accused). : M e - e 


The prosecution case as accepted by the High Court may be briefly stated : 
On 25th Augüst, 1943, at sunrise, Allah Dad, deceased, with afew others left their 
village Khanda Kel by boat for cutting reeds growing on the banks of the Indus 
river. When they had travelled for about a mile downstream, they saw Mohammad 
Shah, father òf Wali Shah (absconder) bathing on the bank of the river. On being 
told that they, were going to collect reeds, he warned them agains collecting reeds 
.from land belonging to him. ‘Ignoring his warning they cgllected about 16 bundles 
.of reeds, and then started for the return journey. While the boat was being pulled 
upstream by means of arope, Ghulam Quasim Shah, nephew of Mohammad Husain 
Shah—acquitted by the High Court—who was standing on' the bank of the river 
asked Allah Dad to give him the reeds that had been collected: from his uncle's 
land. -H refused. What happened subsequently was spoken to: by two, boys 
Nur Hussain, P. W. 10, and Nur Muhammad P. W. 11, whose version of the story 
“has been accepted as true by the High Court and ‘summarised as follows :- ..  . 
** Quasim Shah then caught the rope and tried to snatch it away. He theg pushed Allah Dad 
and gave a blow to Allah Dad with a small stick but it was warded off on the rope. Allah Dad then 
picked up the lari from thé boat and struck Quasim Shah; Quasim Shah then shouted out for help 
and Wali Shah and Mahbub Shah came up. They had guns in their hands. When Allah Dad 
‘and Hamidullah tried to run away, Wali Shek and Mahbub Shah came in front ef them and Wali 
pH: at Allah Dad who fell down dead Mahbub Shah fired at Hamidullah? causing injuries 
„to : a ee is : j DNUS 
(Lari is a bamboo pole for propelling the boat, about ten feet long and six inches thick). —— 
| On the above facts, the learned Judges of the High’ Court Came to the conclusion 
that Ghulam Quasim was wrongly convicted: of murder: under section 302/34, 
Indian Penal Code on the following. reasoning. Bhandari, J., with whom Teja 
‘Singh, J., concurred, first held that Ghulam Quasim had no common intention of 
‘killing any member of the complainant -party when he” went to the bank of the 
river in order. to demand the bundles of reeds which had been callectetl from his 
uncle’s lands.. Ther the learned Judge addressed himself to the question '* whether 
a-common intention"' to. commit «thé ‘crime which was eventually committed 
by Mahbub Shah and*Wali Shah came into being when Ghulam Quasim Shah 
‘shouted to his companions to come:to his rescue and both of. them ;emerged from 
behind the- bushes and fired their respective, guns, awd this he answered in the 
negative, holding that : ud uL M Dc T ur. 
^^; “go, far as Quasim Shah was concerned he did no-more than ask his, companions to cometo his 
„assistance when he was knocked: with a pole by the deceased”. te 5 c: 4 
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“he could not have been aware of the manner in which assistance was likely to be rendered 
to him or his friends were likely to shoot at and kill one. man or injure another.” 


In the result, he was acquitted of all offences. 


The learned Judge then proceeded to examine the case of the appellant and 
Wali Shah. He stated that the case of Mahbub Shah, who was armed with a 
single barrelled gun, and of Wali Shah, who had a double barrelled gun, however 
stood on a different footing. He distinguished their case on the following ground : 


‘As soon as they ran to the assistance of Ghulam Quasim Shah, they fired simultaneously in the 
direction of the complainants killipg Allah Dad on the spot and causing injuries on the person of 
-Hamidullah Khan. It is difficult to believe that when they firge the shots they did not have the 
commos*intention of killing one*or more of the complainant pafty. | If so, both of them are guilty 
of murder notwithstanding the fact that the fatal shot was fired by only one of them, namely, Wali 
Shah, absconder,” 

It will be observed that according to the learned Judge.a common intention tọ 
commit the crime came into being when appellant and Wali Shah fired the shots. 

« Their Lordships will now proceed tp consider whether the above reasoning 
is correct, and section 34 of-the Indian Penal Code has been rightly applied to the 
facts of the case. Attention has already been drawn to the words of the section. 
As it originally stood, the section was in the following terms : E 

** When: a criminal act is done by several persons, each of such persons is liable for that act in 
the same manner as if the act was done by him.alone." 


In 1870, it was amended by the insertion of the words “‘ in furtherance of the common 
intention of all"' after the word “ persons" and before the word *' each," so as 
to make the object of thé section clear. Section 34 lays down a principlé of joint 
liability in the doing of a criminal act. The section does not say “ the-common 
intention of all ’’ nor does it say “ an intention common to all." Under the section, 
the essence of that liability is to be found in the existence of a common intention 
animating the accused leading to the doing of a criminal act in furtherance of such 
intention. To invoke the aid of section 34. successfully, it must be shown that the 
criminal act complained against was done.by-one of the accused persons in the 
furtherance of the commeon intention of all ; if this is shown, then liability for the 
crime may be imposed on any one of the persons in the same manner as if the act 
weredonebyhimalone. Thisbeingtheprinciple, it is clear to their Lordships that 
common intention within the meaning of the section implies a pre-arranged plan, 
and to convict the accused of an offence applying the section it should be proved 
that the criminal act was done in concert pursuant to the pre-arranged’ plan. As 
has been often observet, it is difficult if not impossible to procure direct evidence 
- to prove the intention of an individual ; in most cases it has to be inferred from his 
aet or conducteor other relevant circumstances of the case. 
| On careful consideration, it appears to their Lordships that in the present case 
there was no evidence and there were no circumstances from which it might be 
inferred. thatehe appellant must have been acting in concert with Wali Shah in 
pursuance of a concerttd plan when he along with him rushed to the rescue of 
Ghulam Quasim. ` The exaggerated circumstances alleged by the prosecution to 
invoke the aid of section 34, Indian Penal Code, have.been found against by the 
High Court who Have acted solely on the evidencéof P. W. ro and P. W. 11. There 
"was no evidence to indicate that Ghulam Quasim was aware that the complainant 
party had been cutting reeds from his uncle's lands, or that the appellant and 
Wali Shah had been kept behind the bush to come and help him when called upon : 
to dọ so. _The evidence shows that Wali Shah “ happened to be out shooting game ” 
and when he ard the appellant heard Ghulam's Jout for help they came up with . 
their guns ; the former shot thf deceásed, killing him outright, and the appellant 
shot at Hamidullah Khan inflicting injuries on his person. _ Indeed, the High Court 
'negatived the existence of a * common intention ” at thé commencement in the 
sense in which their Lordships-have explained the term by stating—in considering 
the application of section 34, Indian Penal Code, to-the case of Ghulam —what 
has been already quoted, viz. : iad ae 


** that the sole point which requires consideration now is whether a common intention to commit 
the crime came into being when Ghulam shouted to his companions to come to his rescue and both 
of thent/emerged from behind the bushes and fired their respective guns,” 2 

.* 
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Having answered the above question in the negative as regards Ghulam Quasim, 
the learned Judges thought, as Bhandhari, J., has expressly stated, that with respect 
to the appellant and Wali Shah, it must- be held that the common intention of 
killing one er more of the members of the complainant party came into being later, 
when they fired the shots. Their Lordships cannot agree with this view. Their ` 
Lordships are prepared to accept that the appellant and Wali Shah had the same 
intention, viz., the intention, to rescue Quasim if need be by using the guns and that 
in carrying out this intention the appellant picked out Hamidullah for dealing with 
him and Wali Shah, the deceased, but where.is$ the evidence of common intention 
to commit the criminal act complained against, in furtherance of such intentioge? 
Their Lordships find none. “Evidence falls far short of showing that the appellant 
and Wali Shah ever entered into a premeditated concert to bring about the murder 
of Allah Dad in carrying out their intention of rescuing Quasim Shah. Care must 
be taken not to confuse sáme or similar intention with common intention; the 
partition which divides “ their bounds" is often very thin; nevertheless, the dis- 
tinction is real and substantial, and if oveflooked will result in shiscarriage of justice. 
Im their Lordships’ view, the inference of common intention within the meaning 
' of the term in section 34 should never be reached unless it is a necessary inference 
deducible from the circumstances of the case. That cannot be said about the 
inference sought to be deduced from the facts relied on by the High Court in dis-: 
tinguishing the case of the appellant from that of Ghulam Quasim. 


Mr. McKenna, the learned Counsel for the Crowg, besides supporting ‘the 
judgment of the High Court on the grounds mentioned in it, called their Lordships’ 
attention to the following additional circumstance in further support of it. Reference 
was made to the concluding portion of the evidence of P. Ws. ro and 11, where 
it is stated that “ when Allah Dad and Hamidullah tried to run away, Wali Shah 
and Mahbub Shah came in front of them . . . ‘and fired shots. This 
circumstance is stated more definitely in the evidence of P.W.6. He stated '*. .we 
then tried to run away but Mahbub Shah and Wali Shah coming if front of us and 
prevented our escape" andfiredshots. Itwasarguéd thatthefhttempt of the appellant 
and Wali Shah to prevent the escape of the complainant party shows that they 
were actuated by a common intention to committhe crime, and from that moment 
the Court is entitled to infer a common intention to commit ghe crime even though 
there was no pre-concerted plan to shoot till then: This additional circumstance does 
not, in their Lordships’ view, advance the prosecution case any further, and, more- 
over, the learned Judges of the High Court do not rely on it’ In the circumstances; 
their Lordships are not satisfied that the appellant was rightly convicted of the 
offence of murder under section’ 302, Indian Penal Code, read With section 34. 
His conviction for murder and the sentence of death passed on him should, therefore, - 
be.quashed. In this view, the further question raised in the appeal whether, in 
the event of his conviction being confirmed, the sentence of death Passed on him + 
should not, having regard tq the circumstances of the case and his age, be commuted 
to one of transportation for life does not arise for consideration. 


For the reasons indicated’ above their Lordships have humbly advised His 
Majesty that the appellant having succeeded in his' appeal, his appeal should be 
allowed and hi; conviction for murder and the sentence of death set aside. 


Solicitors for Appellant : Douglas Grant &. Dold. - . 


Solicitors for the Crown : Solicitor, India Office. © ` | .Í! E 
VS. -` vs s. Appeal allowed and conviction set 
"EE i aside. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. ~. 
PRESENT :—MR. Justice SOMAYYA AND MR. JUSTICE PATANJALI SASTRI. 


Rajayya Nandiar "E Appellant* 
. a. ` 
Laxmana Ayyar and another . .. Respondents. 


` Madras Estates Land Act (I of 1908) Sections 3 (10) (b) (iv) Proviso, 6; 55, 185-4 and 185-B— Private 
` land— Purchase of land by landholder for arrears of rent and cath "paid —Acquisition of kodivaram— Tenant 
being in possession for long period —Inference— Meaning of "retention of kudivaram." i 
. The plaintiffs who were the tenants instituted the suits under {section 55 of the Madras Estates 
Eri Act to compel the defendants landlords to issue pattas on ghe footing that occupancy rights 
had passed to them. It appeared that the properties were acquired by the defendants predecessors- 
in-title in the course of several years by purchase fr8m the other kudivaramdars partly in discharge 
of arrears of rent and mainly'in lieu of cash consideration paid. : 
Held, that the lands go purchased ceased to form part of the*estate and that they constituted 


private lands. "c 


Sonvetsion of ryoti land. into private land may be by express grant or possibly by leasing them 
along with admitted ryotilands under a single patta with terms which 'are ineonsistent with the 
landlord’s absolute rights in them, The mere fact that a tenant has been allowed to be in possessi®n- 
for a long period will not by itself amount to a conversion of private land into ryoti land, nor can 
it be taken to indicate that the landholder has not retained the kudivaram interest. : 


. "The expression ‘‘retention ofkudivaram" must be understood to mean the retention of the’ 
right to cultivate which .means that the landholder may, if he chooses, take back the land and 
cultivate it himself. $ 


The proviso to Section 3 (yo) (5) (iv) of the Madras Estates,Land Act will apply only if the kudi- 
varam was acquired by the landlord at a sale for arrears of rent. And the expression “at a sale 
for arrears ofrent" contemplates a sale held by a Court or revenue officer acting under the 
powers conferred by law and not a private sale by the owner of the kudivaram. 

Appeals against the decrees of the District Court of West Tanjore in ASS. No. 
198 and*199 of 1942 respectively preferred against the decrees of the Court'of the 
Sub-Collector of Kumbakonam in S. S. No. 137 of 1940 and 152 of 1940, respectively. * 


A. Swaminatha Aiyar for Appellant. 


S.- Panchapakesa Sastri, T. S. Venkatarama Aiyar and M. S. Mahadeva Ayyar for 
Respondents. l 
' The Judgment of the Court was delivered by | E 


Somayya, F7.—The suits giving rise to these two second appeals were §led unde 
section 55 of the Madras Estates Land Act to compel the defendants to issue pattas 
to the appellant who was the plaintiff in the trial Court. His suits were dismissed 
by both the lower Courts and hence the second appeals. The appellant's case is 
that Mahalinga*lyer who was the owner of a half share in the village of Kilayur 
leased certain lands to him and that he has been enjoying these lands as lessee for* 
negrly 25 years, before suit. He therefore acquired occupancy rights and as a ryot 
he filed the ty® suits under section 55 of the Att to compel the landholder to issue a 
.patta to him. ' ‘ 


The defence is that the appellant was not a ryot of the lands involved in these 
two suits and thatdurther they are the private lapds of the respondent. On both 
the points, the lower Courts held.against the appellant. ‘These suits were tried. 
along with three other suits which gave rise to secorid appeals Nos. 971, 974 and 977. 
of 1944 which we have disposed of today. Considerable confusion has arisen by 
the fact that all the suit$ were tried together. The appellant supported the case 
of -the plaintiffs jn the other stits and was examined as P. W. 2. In his evidence 
he merely referred to Exs. M toa Y-1 and stated that Ex. M was a letter written to ' 
him by Mahalinga Áyyar in 1931, that Ex. N was a similar letter of 1932, that 
Ex. O series fivé in number were of 1933, Exs. P and P-1 were of 1934, Ex. Q and 
Q-1 of 1935, Ex. R to R-4 of the year 1936, S to 8-5 of 1937, T and T-1 of 1938, 
U to U-2 of 1939 and Wand W-1 of the year 1940. Ex. Y and Y-1 are the suit 
noticts that were given by the appellant owe to Lakshmana “Iyer and the other to 
one Srinivasa Iyer. Beyond the reference to these documents in the. way just 





e* S.A. Nos. 975 and 976 of 1944. NE 20th March, 1945. 
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" setout, the appellantas P.W. 2 merelystated that he hasbeen in enjoyment of the suit 


lands asa lessee for 25~or 26 years. The trouble is that a mere perusal of these 
documents do not show that they refer to the lands in Kilayur and much less to the 
lands involwed in these two suits. The appellant was admittedly the lessee of 
Mahalinga.Tyer of lands situated in other villages. Mahalingalyer apparently owned 
certam lands in Umayalpuram *and in some other villages. The appellant 
was a lessee of Mahalinga Iyer's lands in other villages as well. In fact Ex. 5-2 
shows that in respect of Umayalpuram lands held under Mahalinga Iyer the appel- 
lant had to pay a rent of 60 kalams of paddy. The appellant and his advisers seem 
to have overlooked the necessity of connecting these documents with the lands 
suit which are situated in Kifayur. The lower Courts Were not satisfied thztrifiese 
letters really refer to suit lands. If that conclusion is accepted there is an end of 
the appellant's case. 


¢ There is some force in the argument of Mr. Swaminatha yer that these docu- 
ments were assumed by both the*parties to refer to the suit lands. We orefer to 
proceed on the footing that they refer to fhe suit lands and in the view that we fake 
ofethe other question it is really unnecessary to decide whether these letters refer 
to the suit lands. We are in agreement with the finding of the lower Courts that 
these lands are really private lands as defined by section 3 (10) (b) (iv) of the Madras 
Estates Land Act as amended by the later Acts. Under the Act as it stood in 1908, 
lands in which tenants did not get occupancy rights were dealt with in several 
sections and different tests were laid down án cases of different classes of estates. 
One class of estates under the Estates Land Act consist of whole inam villages . 
which are not parts of zamindaries. Section 3 (2) (d) defines such estates as 
. , ey village of which theland revenue alone has been granted in inam to a person not 
owning the kudivaram thereof provided that the grant has been made, confirmed or recognised by 
the British Government, or any separated part of such: village", " 
Section 9 (10) defined ‘ private land 'as meaningthe domain or homefarm land 
of a landholder by whatever designation known such as kambhattam, khas, sir or 
pannai, Section 19 of the Act declared : : = 
“Except as otherwise specially provided in this Act, the relations between a ryot and his 
tenants, or between a landholder and a tenant of his private land, and the rights of any other 
owners of land, are not regulated by the provisions of this Act”. å 
Section 6 which conferred occupancy rights was confined to the case of ryoti lands 
In an estate. Leaving out unnecessary words section 6, clause (1) says that— 


. “ every ryot now in possession or who shall hereafter be admittel by a landholder to posses: 
sion of ryoti land shall have a permanent right of occupancy” 


and ryoti land was defined by section 3 thus : 


"*Ryoti land means cultivable land in an estate other than private land". 

Therefore, if a certain land in anesta&e was private land, the personelet into p&s- 
session as a tenant of such land did not get occupancy rights. This*provision is, 
common to all the different classes of estates defined in section 3 (2). In respect of 
whole inam villages which ewere estates under section,3 (2) (d), the exception to 
section 8 of the Act provided that*where before or after the comfnencement of this 
Act the kudivaram interest in any land comprised in an estate falling under sec- 
tion 3 (2) (d) was acquired by the inamdar such land shall cease to be paft of the 
estate. In the case of Villages which were estates under.section 3 (2) (d) if the 
inamdar acquired the kudivaram interest in some lands whether before or after the 
commencement of the Act, those lands were thereafter not parts of the estate 
though they may be situated geographically within he ambit ef the village. As is 
well known the mere fact that a certain land is within the geographical limits of the 
estate does not mean that it is part of the estate. I such lands therefore, the tenant 
did not get occupancy rights. Chapter 12 of the Act dealt with the private lànds . 
of a landholder. Section 185 of the Act laid down eertain rules of Sharron to 
enable Courts to determine whether any land was the private land of the landholder. | 
It enacted that in determining whether any land was the private land of the dand- 
holder regard should be had to the local custom and to the question whether. the 
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land was, before the first day of July 1898 specifically let as private land and to any 
other evidence that may be produced, but the land should be presumed not to be 
private land until the contrary was shown. A: proviso was added that all land 


which was proved to have been cultivated as private land of the landholder himself - 


by his own servants or by hired labour with his own or hired stock for twelve years 
immediately before the commencement of this* Act should be deemed to be the 
landholder's private land. i . l 


. Pausing here, if a particular land was shown to be the domain or homefarm 


land. of the landholder known as kambhattam, khas, sir or pannai, it was at the- 


~ abrelute disposal of the landholder. Even if it was noš shown to be such land if the 
- landholder had cultivated the land himself'by his own servants or by hired labour 
for twelve years immediately prior to the commencement of the Act, i.e., prior “to the 
first July, 1908, the lands should be deemed to be privage land in which the tenants 
got no occupancy rights, In addition to these two categories, the legislature enacted 
in sectiort 185 that if certain. lands were |et specifically as private land before the 
first July, 1898, that fact might be taken into consideration along ewith any other 
evidence. Regard was also to be had to the local custom. In the case of an estate 


under section 3 (2) (d), there was the further provision enacted in the exception to 


section 8 that where the inamdar acquired the kudivaram whether before or after 
the Act he was the absolute owner of those lands ; in fact those lands ceased to form 
part of the estate.: We had thus to go to several sections to determine whether a 
tenant let into possession qf a certain la&d was entitled to an occupancy right therein. 


When the Act was amended piecemeal between 1934 and 1936, a more rational 
regrouping of the various sections was adopted and in the Act as it now stands, 
different kinds of lands in which the tenants do not have occupancy rights*are all 
- broughtén under section 3, clause (10). Section 3 (10) consists of two clauses (a) and 
(b). Clause (a) deals with estates which fall under section 3 (2) (a), (b), (c). or (e) 


i:e., estates which, are not covered by section 3 (2) (d). In the case of these estates ` 


private land is defined ly section 3. (10 ) (a) to mean the domain or homefarm land 
of the landholder by whatever designation known such as kambattam, khas; sir Or 
pannai and to include all land which is proved to have been cultivated as private 


land of the-landholder himself or by his own servants or by hired labour with his ^ 


. own hired stock for a continuous period of 12 years immediately before the commence- 
ment ofthe Act. This, it will be observed, is bringing a portion of the old section 185 
into section 3 (10). Section 3 (10 ) (5) defines private land in the case of an estate 
falling within section 3 (2) (d), i.e., whole inam villages. - Here we have four sub- 
.clauses defining different categories of private land in such villages. The first 
sub-clause (1) ‘private land °’ means the domain or homefarm land of the landholder, 
- by whatever designation known, such as kambattam, khas, sir, or pannai. 


" The secgħd sub-clause relates to lands whtch are proved to have been cultivated. 
as private land by the Jandholder himself for a continyous period of twelve years 


prior to the first July, 1908. There is a proviso added in these words “ provided. 


that the landholder has retaiged the kudiwaram ever since and -has not converted the 
land into ryoti land." Clause (6) provides that private land also includes land 
which is proved to have been cultivated by the tandholder himself by his own 
servants or by hired labour with his own or hired stock for a continuous period of 
twelve years immediately before the first day of November 1933 provided that the 


landholdey has retained the kwdiwaram ever since and has not converted. the land 
into ryoti land? The fourth syb-clause includes in the definition of private land. 


those lands in which the kudiwaram was acquired by the landlord prior to the 
first day of November 1933 for valuable cónsideration provided the landholder 
retained the kudiwaram and did not convert it into ryoti land and provided further 
that where the kudiwaram was acquired at a sale for arrear of rent, the land shall 


not be deemetl to be private*land unless it was proved that if was cultivated by the. 


landhdider himself, by his own servants or by hired labour for a period of twelve 
years before the commencement of the Third Amending Act of 1936. This defi- 
nigorijs an attempt to save some of the rights of the holders of whole inam villages 


+ 


^ 
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which were not estatés prior to the Amending Act and which became estates by 
reason of the Amending Act of 1936. Even under the amended Act as it now 
stands, the rule of evidence enacted in the old section 185 is retained and some further 
rules of evidence are enacted in section r85 in cases of estates falling within section 
3 (2) (d). Further we have two new-sections added, 185-A and 185-B.: 

The question to be decided in this case is whether the lands in question are 
private lands within the meaning of section 3 (10) (b) (iv). It is not the case of the 
landholder respondent that his case is covered by clauses (t), (22) or (722) of section 3 (10) 
(b) and reliance is placed only on clause (iz). The relevant wording of that clause 
to be considered is whether t&e suit land is: ZEE | 

** land the entire kudivaram in which was acquired by the landholder before the first day of 
November, 1933, for valuable consideration from a person owning the kudivaram but not the 
melvaram, provided that. the landholder has retained the kudivaram ever since and has not 
cenverted the land into ryoti land”. : e 
Both the lower Courts have foundethat the documents exhibited for the respondents 
prove the acquisition of the kudivaram right by the landholder?*' Under the extep- 
tiom to section È of the Act of 1908, the suit lands ceased to form part of the estate 
and under the Amendment Act, they are private lands under the sub-clause just- 
mentioned. . ; "LS B ee 3 2 

_ The identity of the properties covered by.the sale deeds produced by the.res- 
pondents with the lands in question was disputed. But on a reference to the plaint 
filed by the appellant wé find an express admission that the. kudivaram interest 
in the suft lands originally belonged to various persons and that they were acquired 
by the defendants! predecessors-in-title in the course of several years by purchase 
from the other kudivaramdars in discharge of arrears of rent and also for other 
consideration. The sale deeds produced show that in several cases, a small portion 
of the consideration was the arrears of rent due and that the major portidh of the 
. consideration was cash paid. In view-of the admission contained in paragraph 9 
of the plaint, it is unnecessary to go into the various sale deeds in detail. The 
conclusion must therefore be that the landholder purchaser the kudivaram from 
` the persons who owned that right for arrears of rent and also for other valuable 
consideration. l m 


The next argument is based upon the proviso in the clauge that the landholder 
should have retained the kudivaram ever since and should not have converted the 
land into ryoti land. Itis urged that the fact that the lands have been leased to the 
appellant for the last 25 years proves that the landholder has not retained the kudi- 
váram and that he has converted them into ryoti land. There are no materials 
placed before us to show that the lands were ever convérted into ry8tiland. Gos- 
version of private land into ryoti land may be by express grant as in the case which 
arose for consideration before a Full Bench of this Court in Chel'ikant Kondayya Rao 
- v. Uppalapatti .Naganna* or possibly Wy. leasing them along with adfpitted ryoti 
lands under a:single patta with terms which are inconsistent with the landlord’s 
absolute right in them. There is no document in favour of the appellant. There is 
not even a single kist receipt produced. Exs. M to Y are merelyletters demanding 
the delivery of a certain»quantity'of paddy which was apparently the rent payable 
by the appellant. -No doubt thé appellant has been allowed to be in possegsion for 
nearly 25 years but as hasbeen pointedoutbythis Court more than once, this may 
be due to the landlord's desire to retaiif a good tenants» This circumstance by 
itself cannot be taken as amounting to a conversion of private land into ryoti land, 
nor can it,in our opinion, be taken to indicate that the landholder his net retained 
the kudivaram interest in him. Whether the retention of -the kudivaram and the 
non-conversion of the lagd into ryoti'land .are regarded as two distinct conditions 
to be fulfilled or as meaning the same thing, it is:clear that, in this case, there has 
been no conversion and there is no indication that the landholder Mahalinga Ayyar 
ever intended to part With the kudivaram right. -All that appears i$ that heehas 
allowed the defendant (appellant) to cultivate the land for a number of years. . 


Fd ` 
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The expression ‘ kudivaram ’ has been the subject of consideration in several ' 
cases. In Suryanarayana v. Patanna*, the Judicial Committee observed thus : 
** The term ‘kudivaram’ is not defined in the Act. It. is a Tamil word, and literally signifies 
a cultivator's share inthe produce of land held by him as distinguished from the larfilord's share- 
in the produce of the land received by him as rent, The landlord's share is sometimes designated 
*melvaram',. The ‘kudivaram interest’ an expression occugring in section 8 of the Act, is apparently 
understood by the High Court at Madras as meaning a right to occupy land permanently". 
The expression ‘ retention of kudivaram ° must be understood to mean the retention’ 
of the right to cultivate which means that the landholder may, if he chooses, take 
RON Bac’ the land and cultivate it himself. On the facts of this case, we hold that the 
an er retained the right to cultivate or in othere words, that he retained the 
kudivaram. ‘The expressions used in the letters relied upon by the appellant show 
* = * 
that Mahalinga Ayyar treated himself as the absolute owner of these lands and 
that he treated the appellant as a mere tenant whom he could eject at will. . 
They the question is whether the further psoviso to section g (10) (b) (iv). 
appKes to this case afd that proviso runs ag follows : < f | 
** Provided further that, where the kudivaram was acquired at a sale for arrears of rent the. 
land shall not be deemed to be private land unless it is proved to have been cultivated by the 
landholder himself, by his own servants or by hired labour....” LES 
If the acquisition-of the. kudivaram.is within the proviso, then the land will not be 
considered to be private land, but.the landholder will have the limited right con- 
ferred by sections 185-A and 185-B. ‘The proviso applies if the kudivaram was. 
acquired ‘at a sale for arrears of rent. This expression seems to us to contegnplate a 
sale held by a Court or revenue officer acting under the powers conferred by law 
and not a private såle by the owner of the kudivaram. , Purchase by a private sale 


can hardly be termed an acquisition “ at a sale for arrears of rent." - -e 
These second appeals fail and' are dismissed with costs. AT 
B.V.V. ee h " — Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— Mm. JUSTICE SOMAYYA.: 


Juluri Venkataratnam and others _ Appellants* . 
: Dee Je 7 
Kollipara Ramakotayya and another .. Respondents. 


_ Limitation Act (IX of 1908), Article 182 (5)— Applications in accordance with law— Decree-holder not 
carrying out directions of Gourt for effectual execution—Afplications, none the less steps in aid of execution. 

. It is not every defect in an execution application that will render the application ‘not one! in 
aecordance with lw. Where the prior execution applications were in accordance with law, but 
the decree-holder persistently refused to carry out certain directions of the Court which were neceg- 
sary for effectual execution and the execution petitions were consequently dismissed there is no 
greund for saying that these applications are not steps in aid of execution or that the final orders 
passed thereon Pannot give a fresh start for purposes of limitation. 

Appeal against the order of the Court of the Subordinate Judge of Guntur, 

- dated 14th September, 1943, and made in A. S. No. 164 of 1943 (E. P. No. 1033 of 
1942 in O. S. Noe 774 of 1929, District Munsiff Court, Guntur). pr s 

JV. Subramaniam for Appellants. i ! 
P. S. Srinivasa Aiyangar for ist Respondent. 
The Court delivered the following, " 
Ju»cMENT.—The lower appellate Court has not appreciated the requiréments 
' of a step n aid,of execution. ‘What has to be decided is whether the prior execution 
applications were applicationsin accordance with law. If the prior applications 
were in accordance with law, then they serve as steps in aid of execution and the 
final order passed on such applications give a fresh start.e The question therefore 
is whether the previous. applications had been presented in accordance with law. 
As has been repeatedly pointed out by this Court, it is not every defect in an exe- 
cutfon application that will render. the application *' not one ” in accordance with 


ee dette OI, 2 iiie Ps Pp e i oi 
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law. In this case the previous applications were filed without any defect whatever. 
No doubt certain further acts may be required by the Court to be done before 
effectual execution can be ordered on those very applications. The sale papers 
may be diretted to be filed and several other acts may be required to be done by . 
the decree-holder before the Court can proceed with the execution and if the decree- 
holder does not comply with thosé requirements, the execution petition may be 
dismissed. But that is far from saying that the applications themselves were not 
presented in accordance with law. Here the appellate Court has not pointed out 
a single defect in the prior execution applications which will take the case out of 
Article 182. The decree-holder may haveno doubt persjstently refused to carry,9 
certain directions of the Court which were directed to be done, in all the three prior 
applications. . But that is no ground for saying that those applications are not steps 
in aid of execution. - ! 


The order of the lower appqllate Court is set aside and that of the District 


Munsiff restored with costs throughout, e e 
e (No leave). n | l 
: V.P.S. | a / _ Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
E 2 PRESENT :—Mr. Jusriqg WADSWORTH. l 
Mrs. E. “C. Vas i 


lE: ve Appellant* 
Miss Josephine, Hilda Lobo . '.. Respondent. 


Partial partition—Rule against—Alienee of a half share in possession of property filing suit—AMother half 
a share in the hands of another alienee— Whether the suit for partition of that other half share only instead of the 
» entire original holding of the assignors could lie. 


® 
Where the plaintiff was in fact seeking to retain possessign of a localjgeed half share in an original 
holding to which she was entitled only on the basis of an informal division between the parties, while 
separately working out lier legal right to the division of the other localised half share which had come 
into the possession of another alienee, in a suit for partition of the share allotted to the assignors of 
the other alienee, 


Held, that the framing of the suit was designed to defeat the equity of the defendant while putting 
the plaintiff m a position of retaining the whole of one localised half share until disturbed by the 
defendant's alienors, who presumably were no longer interested in the pgoperty. This was exactly 
a case where the rule against partial partition should be enforced. 


Iburamsa Rowihan v. d hiruvenkatasami Naick, (1910) 20 M.L.J. 743: I.L.R. 34 Mad. 269 (F. 
B.), distinguished. è A 
+ Appeal against the decree of the Court of the Subordinate Judge, South Kanara, 
in A. 5. No. 451 of 1943, preferred against the decree of the Court of the District 
Munsiff, Mangalore, in O. S. No. 1 $40f 1941. ! e s 

A. Narayana Pai for Appellant. | 

T. Krishna Rao for Respondent. 

The Court delivered the following i p% 


. JupomenT.—The plaintiff brought a suit fòr partition and possession of 72 
cents in R. S. No. 57/8, which is plot D in the plan in the case. "The suit was dis- 
missed as being one for partial partitior which would prevent the working out 
of Ecce and the appeal to the lower Court has been dismissed on fhe same 
ground. | * » 

The admitted facts may be briefly summarised. "The familyof one Mascarenhas 
originally owned two contiguous plots of land described as plots D and B in the 
plan. These at that time formed a single holding, though plot B, measuring 74 
cents, is now the northern portion of R. S. No. 57/1. Under a decreg of Court 
this holding comprising the two plots wag assigned for life to one Catherine Rolselle 
with a remainder in four shares to other members of the family. Catherine Robelle 


* S. A. No. 1975 of 1944. EE M . Irth April 1945. * ° 
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. gave to Mr. Lobo, owner of adjacent property, a lease of the whole of the land. - 
During the currency of this lease Mr. Lobo purchased half of the land from the 
persons entitled to the remainder therein. In 1920 the plaintiff acquired the 

rights of Mr. Lobo and she was in possession as lessee and part-owner when Catherine 
Robelle died in 1921. After her death the other sharers appear to have got pos- 
session of plot D, which is roughly half of the land. A one-fourth share in the 
holding had devolved upon one Martha who le& a will. Her executor brought a 
suit for partition of the testatrix's share. The schedule to the plaint described 
anly plot D, namely, R. S. No. 57/8 as if this were the whole land in which the 

$ vas to be worked out. The present plaintiff avas impleaded as a party in 
that suit and it was conceded that she was entitled to a half share in the land. A 
preliminary decree was passed on that footing. After the preliminary decree was 
passed, the executor seems to have discovered that the schedule to the plaint did 

. . not include all the fánd in which the testatrix wag entitled to a share and therefore 
no partifion was effected and there was no final decree. It would seem, however, 
that the parties continued to enjoy the land on the footing that the plaintiff retaingd 

the whole of the plot B and the other sharers retained the whole of the present , 

suit land, plot D. | Ut um 


By a series of sale deeds the defendant purchased the rights of the other sharers. 
These sale deeds purport to convey not a half share in plots B and D, but the whole 
of plot D, that is to say, the sale deeds proceeded on the footing that the actual 
enjoyment represented a*legal partition. In accordance with this informa? division 
both the parties have built houses ofconsiderable value, the plaintiff having built 
in plot B and the defendant in plot D. They are closely related and, as not infre- 
quently happens, they have quarrelled. As a result of this quarrel the defendant 
was asserting rights in plot B and the plaintiff has filed the present suit in which she 
claims a partition and possession of a half share in plot D, without bringing plot B 
into the suit and without impleading the assignors of the defendant. : 


. In appeal the cla of the plaintiff has been rested on the decision in Jburamsa 
Rowthan v. Thiruvenkatasami Naick1, That was a case in which certain items of 
coparcenary property had been conveyed in their entirety by different coparceners 
to two alienees and i$ was held that as between alienees the rights in these items 
could be worked out in a suit for partition which did not embrace unalienated 
. family properties in which neither party claimed any interest. It seems to me 
that the decision of the Full Bench has very little bearing on the present facts. What 
the plaintiff is in fact seeking here is to retain possession of a localised half share in 
tle original holing to which she is entitled only on the basis of an informal division 
between the parties, while separately working out her legal right to the division 
of the other localised half share. which has come into the possession of another 
alienee. Iffhere were a general suit for partition’of the entire holding the defendant 
would be entitled to claim an equity whereby the property which -has been sold to 
her should be allotted in partition to her vendors, so that she would get that which 
she has purchased, and the,plaintiff would similarly bt entitled to claim that the 
property of which she is in enjoyment and on which she has built a house at con- 
siderable expense should be allotted to her. Tht framing of the present suit is 
designed to defeat the equity of the defendant while putting the plaintiff in a position 
of retaining possession of the whole of dne localised half share until disturbed by 
the defegdant’s alienors, whoepresumably are no longer interested in the property. 
It seéms te me that this is ergphatically a case in which the rule against partial | 
partition should be*enforced.' In this view I dismiss the appeal with costs. 


Leave to appeal is refused. . | 
K.C.. ———— Appeal dismissed. 


e. e " . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: ` 
PRESENT —SIR ALFRED Henry LioNEL Leacu, Chief Justice AND, Mr. Justice 
Laksamana Rao. 07 a nos 
South Indian Railway Company, Limited, through its agent and 


: General Manager, Mr. J.F.C. Reynolds ^^-- ^ Afpellant* | 
9. . 
The Municipal Council, Madura, through its Commissioner, Mr. 


C. O. Coorey _ «+: Respondent... 
Railways Act (IX of 1890), sections 11 (3) (b) and Moenia. Mao below railway ligasen. e 
off. overflow water- from a tank—Order of Provincial Government -for widening culvert—Work carried -out - by 
‘Railway Company—Tank and culvert within Municipal limits—Order of Provincial Government if ultra vires ` 
—Compensation from .Municipality—Right of Railway. Company to claim—Contract Act (IX of 1872), 
section '70~—Applicability. ^. a o x9 CO un aa ibi: 

* "The plaintiff railway company constructed a: culvert urider the railway line for taking off water 
‘which overflowed from an adjacent tan. The culvert was one’of several guiverts for taking off the 
excess water from the tank which was.within the*Municipal limits dnd the other culverts were cons- 
tracted by the mfnicipality. As the culverts were found insufficient to take the entire rain water 
the Collector raised the question of the construction of additional works and finally decided that the 
existing culverts should be widened, . The. Provincial-Government acting under section -11“(3) (b) 
of the Indian Railways Act directed the railway administration to widen its culvert at its own cost. 
The Railway Company complied with the demand and then instituted a suit against'the Municipal 
Council to recover the cost of the work on the ground that the Council was liable therefor. It was 
contended on behalf of the Railway Company that the order under section 11 (3). (b) ofthe Railways. 
Act was ultra vires because the Government could not refjuire a work to ly: done which was not necessary 
at ‘the tinfe when the railway was constructed. : : E 

| — Held, that the widening of the railway culvert should be considered as a necessary work even if 
the test should be the requirements as at the time the railway line was laid out and: that the order 
of the PPovincial Government was not ulira vires. DP : Ta’ 

Held, further, that the-work done by the Railway Company could not be said.to be dfne for the 
benefit of the Municipality so as to support a claim for compensation against the Municipal Council 
. under section 70 of the Contract Act. ' l : : 


Appeal against the decree.of the Court of ihe Subopgieete Judge, Madura, 


dated 25th October, 1943, in O.. S. No. 50 of 1942. 
Braddell instructed by King and Partridge for Appellant. 

. B. Sitarama Rao and C. S. Rama Rad, Saheb for 'Respondent. 
The Judgment. of the Court was delivered by. 


The Chief Fustice—Within the municipal limits of the,town of Madura is a 
tank called the Anupannady tank over which the South Indian Railway passes. 
The railway was constructed in. 1902 and-for the purpose of taking off water which, 
overflowed from this tank.a culvert.was built under the railway linc. The tank én 
its western side is close to the Chinthamony Road. The.water from the tank on 
this side-flows over a weir which has a.capacity of 500 cusecs. The culvert bwilt 
by the railway company was not suffitient in itself to take qff all the Water flowing 
out of the tank and the mynicipality of Madura had to build four other culverts. 
The water carried by all these culverts flows into a channel constructed' by the 
Government which runs parallel to the Chinthamony Road. In.1936 heavy floods 
were experienced in the Madura“district and it became evident that the culverts, 
which were only six feet wide, Were not large enough to deal with an exaeptional , 
flow of water. As a result of.the floods in 1936 many houses in this part of Madura 
were inundated. The Collector raised thé question of the construction of additional 
works and it was decided that the municipal culverts.&nd the railway culvert should 
. each be widened to 20 feet and that the depth should be made 5 feet. “There was 
considerable correspondence on the subject between the Collectér, the Commissioner 
of the Municipality and the District Engineer of the railway company? The railway 
company objected to pay the costs of re-building its culvert and considered that it 
should be borne by the municipality or the Government, A suggestion that the 
banks of the channel should be made higher as an alternative measure was*not 
accepted by the Provincial Government, which on 26th November, 1938, passed 
an order under the provisions of section 11 (3) (6) of the Indian Railways Ac‘, 1890, 
* Appeal No,frai ofi riggs, — 3s ‘grd April, 19 45.7 
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directing the railway administration to widen its culvert to.20 feet at its own cost 
within six months of the date of the requisition. In obedience to this order the - 
railway administration widened the railway culvert to the required length. The 
municipality widened the municipal culverts to the same extent. *. . 

On the 25th July, 1942, the South Indian Railway Company, Ltd., filed a 
suit against the Municipal Council of Madura to recover the sum of Rs. 16,222-5-0 
the alleged cost of the work. which it had done in accordance with the order of the 
Government. It claimed that the order passed under section 11 (3) (b) of the 

— dian anways Act was ulira vires because the Government could not require a 
wo be done which wasenot necessary in 1902 whea the railway was constructed. 
If it had power at.all to require the company to do the work it could, it was said, 
only act under section 12, in which case the cost would be chargeable to the ‘muni- 
cipality or the Government. The company further maintained that it was in. law 
entitled to recover the amount: from-the municipality by reason of the provisions 
of section 70 of theeIndian Contract. Act,, These contentions were all rejected by 
the Subordinate Judge. The. appeal is from the decree passed byehim dismissing 
the sut. _ e | bi TU 

‘Sub-section (1) of section 11 specifies the works which a railway company 
shall ‘undertake and maintain for the accommodation of the owners and occupiers 
of lands adjoining a railway and they are contained in two clauses (a) and (6). 
We are here concerned with.clause (5) which reads as follows : 2. 4 


* all necessary arches, tumnels, culverts, drains, watercourses or other passages, ove» or under, 
or by the sides of the railway, ofsuch dimensions as will, in the opinion of the Provincial Government, 
be sufficient at all times to convey water as freely from or to the lands lying near or affected by the 
railway as before the making of the railway, or as nearly so as may be." " 
The prqvisions of the section are subject to three provisos set out in. sub-section (3). 
The only one which need be referred to is the second proviso which is in these terms : 
l * save as hereinafter in this Chapter provided, a railway administration shall not, except on the , 
requisition of the Pfovipcial Government, be compelled to defray the cost of executing any further 
or additional accommodat, works for the use of the owners or occupiers of the lands after the expira- 
tion of ten years from the date on which the railway passing through the lands was first opened for 
public traffic." Te 
Therefore, no owner or occupier has a right to compel a railway administration 
to execute any additfonal accommodation work for his use after ten years have 
elapsed from the time the railway was opened ;. but. the words “except on the 
requisition of the Provincial Government ” give power to the Government to require 
an additional accommodation work to be carried out by the railway administration 
at any time at,the cost of the railway administration: Section 12 says: 

* If an owner or occupier of any land affected by a railway considers the works made under the 
last foregoing section to be insufficient for the commodious use of the land, or if the Provincial Goverrf- 
magt or a local authority desires to construct a public road or other work across, under or ever a railway 
he or it, as the @ase may be, may at any timé require the railway administration to make at his or its 
expense such further accomnfodation works as he or it thinks necessary.and are agreed to by the railway 
administration or as, in case of difference of opinion, may be autMorised by the general controlling 


> authority.” Ms 
Section 3 (22) states that the general controlling,authority means, in relation to a 
Federal railway, the Federal railway authority, in relation.to a minor railway, 
the Provincial Government and, in relation to an Indian State Railway, the Governor- 
General acting in his discretion.. The controlling authority here is the Provincial 
Government. . E l 
In support of the contention that the order of the Provincial Government of - 

the 26th November,e1938, is ulfra vires Mr. Braddell, on behalf of the appellant has 
relied on two &nglish cases, namely, Rhondda and Swansea Railway Co. v. Talbot}. 
and Great Western Railway Co. v. Talbot?. Before examining the judgments in those, 
cases we must point out that the English-law with regard to accommodation works. 
required to be carried out by a railway administration differe in important respects 
from the law of British India. Section 68 of the Railways Clauses Consolidation. 

“Act, 1845, specifies the works: which a railway company is required to carry out 





- 
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for the accommodation of owners or occupiers of lands adjoining the railway. 
Section 69 states that if a difference arises in respect of the kind or number of such 
accommodation works, or the dimensions or sufficiency thereof or respecting the 
maintenante, it shall be determined by two justices. Section 70 provides for the 
execution by the party aggrieved of the work found necessary by the justices in the 
event of the railway company failing to carry out the work itself. Section 71 deals 
. with the power of owners of lands to make additional accommodation works which 
may prove to be necessary, but at their own expense. By virtue of section 72 
such additional works shall be constructed under the superintendence of the railwa 

company's engineer. Sectign 73 states that the company shall not be coacti 

to make any further or additional accommodation works after the expiration of the 

prescribed period, or, ifno period be prescribed, after five years from the ' completion 

of the works and the opening of the railway for public use. 


. There is no provision in the English Act corresponding to that contained in 
section 11 (3) (b) of the Indian Railways Act with regard to the power of the*Pro- 
'wincial Government to issue a requisition to the railway company to carry out 
additional accommodation works at its own expense at any time. The period of 
five years prescribed by the English Act is made ten years by the Indian Act. Under 
- the English Act any dispute is to be settled by two justices, whereas under the Indian 

Act, the Provincial Government is the arbiter. Under the English Act there is no 
'power given to the justices or to a public authority to issue a requisition, whereas 
- the Indtan Act gives a very wide power in this respect to tlee Provincial Government. 


-In Rhondda and Swansea Railway Co.v. Talbott, one of the questions related to 
the accommodation works which the company might. be required to make under 
section 71 of the Railways Clauses Consolidation Act, 1845. It was held that the 
railway company could not be required to make accommodation worl$ beyond 
what was really necessary at the time of the construction of the railway ; in other 
words, an alteration in the character of the land and the nature of the neighbourhood 
could not be taken into consideration. This opmion was s*affirmed by the Court 
of Appeal in Great Western Railway Co. v. Talbot?. 


“It is said on behalf of the appellant that these decisions should be applied when 
considering the powers of requisition given to the Provincial Government by sec- 
tion 11 (2) (b) of the Indian Act.. There are such wide differences between the 
Railways Clauses Consolidation Act and the Indian Raikways Act that we are 
unable to accept this argument. The Provincial Government has the power at 
any time to make a requisition however many years may haye elapsed since 
the construction of the railway. In giving such a.wide power to the Provincial 
Government, the Legislature could not, in our judgment, have had the intention 
of restricting the additional works tQ what was really required wheg the railway 
was' constructed. Moreover, it must*be borne in mindethat the ¢onditions in 
England are vastly differeftt from the conditions in India. In England when the 
Railways Clauses Consolidation Act was passed there were in reality no waste =< 
lands. The country was to a wery large extent developed. When the Indian 
Railways Act was passed there,were vast opensspaces much of which were waste 
lands, and the conditions to-dayare not very different, but new inhabited *ocalities 
do spring up along railways because of the ready means of communication which 
railways provide. : 1 

. But even if the rule laid down in the English cases to which reference 
has been made should be applied to section 11 (3) (5) of the Indian Act, it cannot 
be said that the work which the plaintiff company was called upoit to do in 1938 
was not a work-which was required in 1902. As we have mentioned, the weir on 
the western side of the Anupannady tank had in 1902 a capacity of 500 qusecs. The 
same weir is still functfoning and it is sufficient for the*purpose of taking all susplus 
water from the tank. The culverts which were erected in 1902 were not sulficient 
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to déal with the water which overflowed from the tank as a result of an unusually 
heavy rainfall. The:order which the Provincial Government passed on the 26th 
November, 1938, stated that the additional works were required in order to discharge 
500 cusecs which has always been the capacity of the surplus weir of the Anupannady 
tank. We hold that the English cases do not apply to section 11 (3) (b), but if 
they do, the widening of the railway culvert tó 20 feet was a work which was as 
necessary in 1902 as it was as in 1938. Therefore, the plea that the order of the 
Provincial Government is ultra vires fails from whichever angle it is viewed. 


« The suggestion made by the learned counsel for the Railway eompany that 
theRrovincial Governmentshad_only power to make a requisition under section 12 - 
has in effect been answered. Section 12 merely applies when an owner or occupier 
of land affected by a railway asks for further accommodation works to be carried 
out or if the Provincial Government or a local autherity desires to construct a 
public road or other work across, under or over agailway. Admittedly the munici- 
pality dóes not owneany land adjoining the railway in this locality and it made no 
request for additional accommodation works. The Provincial Government was not 
proposing to construct a public road or other work across or under the railway. 
Under this section the railway company cannot be required to do any work at its 
own expense and no action was taken by any one under this section. Thérefore the 
section can have no application here. Et 
. In answer to a question put by this Court in the course of the arguments, Mr. 
Braddell made it quite clear that he dfd not rely on section 11 or section 12 for the 
company's claim against the municipality. He admitted that the claim against 
the municipality could only be enforced: by reason of section 70 of the Indian Con- 
tract Act. Section 70 reads as follows: e: 
* Where a person lawfully does anything for another person, or delivers anything to him, not 


intending to do so gratuitously, and such other person enjoys the benefit thereof, the latter is bound 
to make compensation to the former in respect of, or to restore, the thing so done or delivered." 


'The railway contpany could only claim under this section if the work which it did 
was done for the munitipality antl the municipality enjoyed the benefit of it. The 
work was not done for the municipality. It was done under the order of the Govern- 
ment as the result of action being taken-by the Collector of Madura, a Govern- 
ment servant. The qbject of the work was to prevent the flooding of houses and : 
buildings in that locality. It has not been suggested that the municipality owned 
any of these buildings or houses. ‘Therefore the work which was doné was done 
primarily for the benefit of the private owners ofproperty in the neighbourhood. 
While the railway company recognises this to be the case it is said that indirectly 
the municipality receives a benefit because it recovérs taxes from the owners or 
occupiers of the property. This is a very indirect benefit and section 70 can in 
our opinion only have application where there is direct benefit to the person for 
whom the work is done. The persons who ate enjoying the benefit of this work are 
the owners and occupiers of the buildings im the logality. It would be doing 
violence to the section to say that in these circumstances the work was-done for 


v the benefit ofthe Municipality. For these reasons the appeal is dismissed with 
costs. Po oW 
B.N.V.. — ° Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR ALFRED. Henry LioNEL Leac, Chief Justice anp MR. Justice 


LAKSHMANA Rao. l 
Ahmed Batcha Sahib and otĦers , so .. Appellants* 
E * 7). j i z : E. 
Mohamed Haneef Sahib .. Respondent. 


MadraseEstates Land Act (I of 1908), section 145 and section 146—Insolvency of ryot—Holding vested 
in Qfficial Assignee in 1931—Hobling brought to salg under S. 112, Madr& Estates Land Act, without 
notice fb Official. Assignee—Section 146 does not abply—Duty of landholder to seek out a transferee or a person 

x on whem the holding had :vested. > : 





* ^S. A. No. 1603 of 1944. 


24th April, 1945.. 
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On the insolvency of a ryot his holding had vested in the Official Assignee in 1931. In 1993 the 
landholder took action under'section. 112 of the Madras Estates Land Act far arrears of rent and 
the holding was sold without notice of these proceedings being given to the Official Assignee. In 
1934. the son of the insolvent, after the death of the insolvent in the meanwaile, sold the holding 
to a different person. In 1935, the Official Assignee sold the holding to a third person. Ina 
‘suit by the legal representative of the vendee from the purchaser in the sale, for arrears of rent 
_for possession of the holding from the vendee from the Official Assignee. 

. « Held, That the case was governed by the law as it stood before the amendment of the Madras 
Estates Land Act in 1934, Section 146 did not apply to the facts of the case. As section 145 is not 
retrospective, and as it is the duty of the landholder to seek out a transferee or a person on whom the 
holding had vested and serve the notice upon him before taking any proceedings to enforce payment 

. of arrears of rent, the sale in such proceedings without giving notice to the Official Assignee was, N mtm RR 


binding upon him. , m f 
Ankamma v. Venkatasubbayya, (1939) 2 M.L.J. 1 : LL.R, (1939) Mad. 794 (F.B.); referred to. 

* Appeal against the decree of the Court of the Subordinate Judge, Vellore, 
im A, S., No 8 of 1944, preferred against the decree of the Qourt of the District 
Munsiff, Ranipet, in O. S. No. 166 of 1940.. i l : 

M. S. Venkatarama Aiyar for Appellants. | '* . 
'e T. D. Venkatarama Aiyar for Respondent. - 


The Judgment of the Court was delivered by : : 
The Chief Fustice—The question in this appeal is whether section 146 of the 
Madras Estates Land Act, 1908, which was repealed by the Madras Estates Land 
(Amendment) Act, 1934, applied to a case where a holding had vested in the Official 
Assignee of Madras on the insolvency of the ryot. | 
.  On*the.grd August, 1931, the estate of one Abdul Kerim was ordered by this 
Court to be administered in insolvency. The proceedings had been instituted by 
„a creditor during the lifetime of Abdul Karim, but he died before the order of 
adjudi@ation was passed. On and June, 1933, the landholder took action under 
section 112 of the Madras Estates Land Act for arrears of rent and. as a s»esult the 
» property was sold to one Abdul Subhan. Notice of these proceedings was not given 
°” to the Official Assignee. On 17th November 1934, Abdul Subhan sold the holding 
to one Rahima Bi, who is now dead and whose,heirs are diwePPlaintiffs. On grst 
December, 1934, Moosa Miyan, the-eldest son of the insolvent, sold the property 
to the first defendant. On 15th March, 1935, the Official Assignee conveyed the 
puo to one Abdul Hakim, who on the 17th February, 1937, sold it to the second 
efendant. 


. On tlle 23rd June, 1937, the heirs of Rahima Bi instituted the present suit 
against the first defendant and his sons (defendants 2 to 4).* The suit was for the 
recovery of possession of the holding. The plaintiffs averred that Rahima Bi had 
, been given. possession by the Revenue Court but had been wrongly dispossessed 
"by the first defendant. "The first defendant died during the pendency of the suit, 
The District Munsiff held that the sale to Abdul Subhan was valid and that conse: 
quently the Official Assignee was band by. it. The second defendant, who Mad 
bought the property from Abdul Hakim to whom the Official Assighee had sold 
it on the 15th March, 1935, appealed to the Subordinate Court. The Subordi- 
nate Judge held that as no,notice had been given by the landholder of the ante 
proceedings under section 112 of the Madras Estates'Land Acf the sale was not 
binding on the Official Assignees ‘The present appeal is by the plaintiffs against the 
decree dismissing their suit. 
As the result of the amendment of &he Act in 1934,, section 145 (5) requires 
„a landholder to recognise as the tenant a person on whom the holding has devolved 
- by operation of law on receiving notice in writing from such persen. . This i$ an 
entirely new provision. Section 146 required a lafidholder op receiving notice to 
recognise as the tenant a transferee when the holding had been transferred by the 
act of a ryot or in execution of a decree or order of a Civil Court passed against 
the ryot or by a sale for arrears of Government revenue or for a demand recoverable 
.as such arrears. It contained no reference to a devolution by operation of Jaw. 
In Ankamma v. Venkaiasubbayyal, a Full Bench of this Court held that the amend. 
ments to the Act made in 1934 had no retrospective effect. °.. 
Sanam, ie 
1. (1939) 2 M.L.J. 1: LL.R. (1939) Mad. 794 (F.B) i.m. %, ° 
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Before'the Act of 1908 was placed on the statute book it had been consistently 
held by this Court that it was the duty of the landholder to seek out a transferee 
or à person on whom the holding had vested and serve notice upon him before 
taking any proceedings to enforce the payment of arrears of rent. The present, case 
is governed by the law as it stood ibefore the amendment of 1934. Section 146 
clearly did not apply to such a case. Consequently it was the duty of the land- 
holder to seek out the Official Assignee before bringing the property to sale under 
section 112. Admittedly he did not give notice to the official Assignee and conse- 
quently the sale is not binding upon him. It follows that the Subordinate Judge 
Wateright in dismissing the suit. 

The appeal is dismissed with costs in favour of the respondent. - 

. VPS. — Appeal itia 
- e [PRIVY COUNCIL]' L 
* (On appeal from the High Court of Judicature at Lahore.) ” 

PRESENT :—LORD GODDARD, SIR MADHAVAN NAIR AND SIR Joun BEAUMONT. 

Kesar Chand and others : .. Appellants* 


v. 


‘Uttam Chand and others | | Pos Respondents. 


Civil Procedure Code (V of 1908) section 145—Security by a Hindu charging ancestral | property for obtaining 
stay of execution of decree against a third party—Cgnstruction—-Absence of personal liability—Property other than 
those charged cannot be proceededeagainst— Transfer of Property Act (IV of 1882), section 68 S A oes 
cannot be availed of by a charge holder in execution proceedings without resorting to a suit even where the sécurity 
-is impaired —Hindu Law—Debts—Pious obligation — Liability of son to discharge surety debt of father. 
_ * In pursuance of an order granting Stay of execution of a mortgage decree pending @n-appeal 
against it on the furnishing of security “in the form of a charge on immovable property” a surety, 
a-Hindu,*executed a security bond charging ancestral property which was worded thus: *. . .I 
‘hereby stand surety for . . . minors judgment-debtors, and agree that in the event of the , 
appellate Court's decision being against the judgment-debtors my movable and immovable properties « 
detailed. hereunder? sealab Hable 1 for making good the deficiency if the sale proceeds of the hypothe- 
cated properties are not sufficient to mitet the demand, i. e. the amount which may be found due 
from the judgment-debtors according to the decision." In proceedings i in execution it was sought 
to import a personal liability on the surety and make properties other than those charged liable, = 


| Held: Though the expression "I stand surety » may import a personal liability the statement 
which immediately follow$ “‘ and agree that . . .my movable and immovable properties detailed 
.hereunder shall be liable "qualifies it and limits the scope of the liability to proceedings against the 
"properties specified, only, thus creating a charge on them excluding all personal liability. The security 
bond must be considered in the light of the order directing security to be given. 


Even assuming that the security has been impaired by the conduct of the surety in transferring 
'asmajor portion af the property included in the security bond, the privilege conferred by section 68 
of the Transfer of Property Act on a mortgagee to sue for money cannot be availed of bya ees 
in proceedings in execution of a decree without resorting to a suit. mn 


- e Accordingly the unsecured properties of the surety cannot be validly sold. i 


As regarde the secured,property also unless the security bond was executed by the-surety for à 
debt due by himself, the doctrine of pious obligation of the sons to pay their father's debt cannot make 
“the transaction binding on the ancestral property. A.I.R. 1942 Lah. 6, reversed, 


zx P. V. Subba Rao and B. Parikh for Appellants. * 

Sir T. Strangman and F. M. Parikh for Respondent No. 2. 

Tht Judgment of the Court was delivered by 

Sır MADHAVAN NAIR.—This is an appeal from a decree of the High Court of 

. Judicature atLahoref dated 16th May, 1941, which affirmed a decree of the Court 
of the Suhprdinate Judge, First Class, Montgomery, dated 29th May, 1939, and 
dismissed the plaintiff’s suit.®  - 

The appeal arises out of a suit instituted by the plaintiffs—appellants before 
the Board—for setting aside the sale and for possession of'the properties mentioned, 
in the plaint which were sold by Court in execution of a decree, by reason of a surety 
‘bond executed by their father Uttam Chand in the circumstances mentioned below. 
"The properties in dispute have been found to be ancestral. 


So eee 


P 





* P, C. A. No. 57 of 1943. oth April, 1945. 
* T'ALR. 1942 Lah, 6. , AENEIS ; 7o 3 , 948 a 1 
ot 
e 


c TT] KESAR. CHAND V, UTTAM CHAND *(P.C.). 461 


The main question arising for decision in this appeal is whether the above- 
mentioned surety bond creates or gives rise to a personal liability on Uttam Chand. 


Uttam Chand and Dogar Chand, shown in the pedigree given below, were two 

. sepdrated "Hindu brothers. Kesar Chand and Ram Lal —appellants 1 and 2— 

„are the sons of Uttam Chand ;. Chand Kishan—appellant 3—is the son of Kesar 

‘Chand and grandson of Uttam Chand. Uttam Chand and the three appellants 

‘constituted a joint Hindu familys Dogar Chand died leaving a widow, and three 
minor sons, Hans Raj, Sohan Lal, and Des Raj. Sa 








MACHHI RAM. l l A ^ 
* | + Pad 
: e. ul 
;'"Uttam Chand n I) respondent r.' i zin Chand. 
- Í | 
Kesar Chand (pli. 1) Ram Lal (pif. a) e” Hans Raj „Sohal Lal * Ded Raj. 
appellant 1» appellant 2. - oe j 


Chand Kishan (plff. 3) appellant 3. 20 
‘On 1st July, 1927, respondent 2, Nand Lal, obtained a preliminary mortgage 
decree against the minor sons of Dogar Chand, represented by their guardian Uttam 
Chand, on the basis of a mortgage executed by their mother, for Rs. -7,743; with 
interest and costs. This decree was mads final on 21st January, 1928. - Hans 
"Raj and his brothers through their guardian appealed fo the High Court against 
the decree, and prayed for a stay of the execution of the proceedings which had been 
taken „by the decree-holder. The stay asked for was granted by Coldstream, J., 
who passed the following order on rith May, 1928: . "ND 
.* Mr: Anant Ram (Counsel for Nand Lal) asks that his clients may in any case be secured by a 
e ‘charge upon immovable property against loss if the sale is stayed. I think this is a reasonable argu- 
" „ment and, having in view all the circumstances, I order that the property be notsold if the petitioners 
‘ean furnish security in the form of a charge upon immovable property tggjgssttsfaction of the exe- 
cuting Court for paying to the decree-holder in the event of the failure of their appeal, the amount 
. by which the price fetched by the mortgaged property when sold under the decree falls short of the 
"amount then found due to the decree-holder under the provisions of the final decree ;. . . >o ~ 
‘Thereupon Uttam Chand executed a security bond on gist July, 1928, in the following 
form, after stating that the High Court had called upon hini to file a security bond 
to the effect that if the decree money and costs, etc., are not recovered in full from 
the land he would be liable to make good the deficiency. * l 

** Hence I hereby stand as surety for Hans Raj and others, minors, judgment-debtors, and agree 
that in the event of the appellate Court’s decision being against the judgment-debtors, my movable 
pnd immovable properties, detailed hereinafter, shall be liable for making good the deficiency, if the 
sale proceeds of the hypothecated property are not sufficient to meet the demand, i.e., the amount 

Which may then be found due from the judgment-debtors according to the decision.” = æ . 
The above statement is followed by a fist of some items of mqveable property, though 
‘their security was not called for, and three items of immoveable property. 

The appeal before thg High Court was compromised, and the Court passed a 
mortgage decree in terms of theecompromise, providing that the property should 
remain under attachment and that “ the security furnished. by the surety shall also 
stand." . TE ees 

As the mortgage debt was not paid, in time, the decree-holder took out exe- 
cution and had the mortgaged property sold, As the decree debt was not realised 
in full by the sale, the four items of property involved in the suit, which® included 
only one item of secured property, were sold in esecution, as before "his liability 
had occurred Uttam Chand had transftrred almost all the properfies included in 
the security bond. As Stated by the Subordinate Judge : 

“it is common ground between the parties that the whole of the property in dispute is outside the 
scope of the security bond executed by. Uttam Chand excepting the house which was purchased by 
Gehla Ram, defendant 3.’ . d E. d LUE N 
Barring this house, the other properties were purchased by Nand Lal, the decree- 
‘holder and respondents.4 to 9 have purchased different plots of land from him after 

the execution sale had been confirmed in his favour by the executing Court. It is 
e 


\ 


‘and that 
‘such liability could be enforced.” 


"The latter grourdagppears to be based on the reasoning stated at the close of thé 
immediately precedin® paragraph of the judgment that: 


í 
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„admitted that Nand Lal has paid Rs. 646-5-0 in discharge of two mortgages on the 
. land purchased by him in the course of the execution. ' 


Their Lordships will now proceed to consider whether the sale of the pro- 
perties in dispute found to be ancestral, in enforcement of the security bond exe- 


: cuted by Uttam Chand, is valid in law and binding on the appellants, his sons and 


grandson. The liability of the appellants is sought to be based on the pious obli- 
gation imposed on a Hindu son to pay his father’s debts. In this connexion it may 
be stated that the appellants did not allege that the debt said to have been incurred 
hy Uttam Chand for which the properties have been sold is an immoral one, nor 
did he respondents allege that it was raised for the -benefit of the family. — 

The Subordinate Judge held that the security bond was an instrument of charge 
only and did not create any personal liability, that Uttam Chand had laid himself 
open to personal liability by reason of his having adnfittedly transferred a majer 


portion of the properties included in the bond, that the sale of properties not covered 
‘by the security bonel was justified by the principle expressed in section 68 (1) (c) 


of the Transfer of Property Act, which says that : e 


* the mortgages has a right to sue for the mortgage money,” . . .'"where the mortgagée'is 
deprived of the whole or part.of his security by or in consequence of the wrongful act or. default of the 


: mortgagor,” - l 


and that he was competent to charge family property by the execution of the security 
bond as the rule of Hindu law forbidding alienations of family property or the 
creation of charges thegeon except iér family necessity or for an antecedent debt 


‘of the father did not apply to charges created by the father as surety. In the result, 
-he dismissed the appellant’s suit. The learned Judges of the High Court dis- 
* 


agreeing with the Subordinate Judge held that : 


* on à true construction of the security bond, Uttam Chand had undertaken personal liability, 
it is not possible at that stage to re-open the execution. proceedings by holding that no 


. the-executing Court acted on the assumption that Uttam Chand had undertaken a personal 
liability and this assumption does not appear to have been challenged at any stage of the proceedings," 
but it must be noticed that the sons and grandson.of Uttam Chand have a valid 
right of challenging that assumption by instituting a suit if they can make out a 
proper case. In the view which the learned Judges took, which they thought was 
“sufficient to conclude the case," the question of pious obligation did not seem to 
them to arise for decision ; however, they did not consider it, but nothing turns upon 


that now. Befbre passing, it may be mentioned that the learned Judges were not 


prepared to accept the view of the trial Court that the executing Court would in 
any case -have been entitled to act as it did by virtue of the provisions.of section 68, 


Transfer of Property Act.. | -° | 


Mr. Subba Rao, the learned counsel for the appellants, contended before the 
Board that Uttam Chand was not personally liable under the terms of the security 


‘bond, and that in reality there was no debt due by him ‘outstanding in consequence 


of which family property, either secured or unsecured, could be sold. The main 
question, for their Lordships to consider is whethef the security bond imposes any 
personal liability on Uttam Chand, for unless this is established first, properties 
other than those covered by the security bônd can in no event be validly sold. Itwas 
argued .hy. Sir Thomas Strangman that the expression “I stand surety for Hans 


‘Raj and other$"" appearing af the commencement of the operative portion of the 


deed to which their Lordships. have already called attention, means I promise to 
pay, and imports personal liability. The-argument is aot without some force 
but their Lordships have, after careful consideration, come to the conclusion that 
the statement which immediately follows the expression referred to, namely, 
“and agreeethat . . «< . my movable and immovable properties detailed 
hereufider shall be liable " qualifies it and limits the scope of the liability to pro- 
ceedifigs against the properties’ specified only, thus creating a charge: on them 
excluding all personal liability. , That this-is the proper construction that should be 


e 


Do. 


Md * 
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itj 


put upon the document appears to be clear from the order passed by Coldstream, J.,: 


. when he stayed the execution of the decree. That order states clearly that the 


property should not be sold if the petitioners can furnish surety “‘ in the form of a 
charge upon immovable property" and:it was complied with by Uttam Chand 
by executing the bond in question. Their Lordships pointed out in Raja Raghunandan : 
Prasad Singh v. Raja Kirtyanand Singh!, where the construction of a security bond’ 
executed in pursuance of án order passed by the Court arose for decision that it 
* must be considered in the light of the order directing security to begiven." Read 
in the light of Coldstream, J.,’s order, there can be no doubt that the obligation 
undertaken by Uttam Chand was merely confined to the extent of the properties 
charged by him for the satisfaction of the amount. Another argument urged by the 
learned Counsel in support of his contention, viz., that the appropriate form of the 
bond ina case of this kind, as may be seen from Appendix G, Civil Procedure Code, 
would clearly provide for a pergonal liability, and that the order for furnishing 
security must therefore be construed as having been made with referenct to guch 
a form, overloeks the fact that the order of the Court is perfectly clear, and what. 
their Lordships are called upon to do is to construe a specific document with. refe- 
rence to its specific terms, and if need be in the.light of the Court's order, which, 
as they have already stated, is not open to any doubt. The next argument, that: 
the inclusion of the moveable properties in the deed’ would suggest that Uttam 
Chand had thereby undertaken personal liability, cannot be accepted as the terms 
of the dpcument do not impose any such liability and noghing is known as to why, 
those items were included in the deed.” The last argument advanced in this connexion,: 
that even if there is no personal liability originally incurred by Uttam Chand under 
the stipulations of the security bond, he became personally liable as he had trans- 
ferred a major portion of the property included by him in the security bond, should 


. also be disallowed as it was not made clear to their Lordships how: in the present 


* 


case the privilege conferred by section 68; Transfer of Property Act, on a mortgagee. 
‘to sue for money can be availed of by a charge holder, in pr ings in execution: 
of a decree, without resorting to a suit, assuming that the security has been impaired 
by the conduct of Uttam Chand which itself is open to some doubt. For these 
reasons, their Lordships hold that as it is not shown that Uttam Chand has made 
himself personally liable for the amount that remained due to the decree-holder 
there was yo debt due from him,.and it follows therefore that the unsecured property 
in question cannotbe validly sold in enforcement of the secuyity bond. The same 
is the positién with regard to the secured property also. To make the ancestral 
property liable, there must in reality be a debt due by the father. In the present 
case, the'security bond was executed not for the payment of any debt due by Uttam’ 
€hand, but for payment of a debt which was due from third parties. Unless there 
was a debt due by the father for which the security bond was executed, the doctgine 
of pious obligation of the sons to pay their father’s debt cannot make the transaction 
binding on the ancestral property. ae: à 


- For the foregoing reasons their Lordships are of opinion that this appeal should 
be allowed and that the decrees af the Courts in Indi2' should be*set-aside and ‘that 
it should be declared that the sequrity bond datede3 1st July, 1928, executed by Uttam 
Chand in Nand Lal v. Hans Raj and others is not binding on the appellants 6r on the 
properties comprised therein ; that the sgle proceedings in execution of the decree 
of defendant 2 in Nand Lal v. Hans Raj and others relating to the joint family properties 
of the appellants and defendant r (described in para 4 and list A of te plaint) 
are null and void and (a) the purchasers at the aucti®n sales, namely, Nand Lal and 
Gehla Ram defendant 3 and (b) the alienees of Nand Lal, namely, defendants 4 
to 9 acquired no title to*the said properties ; that each of defendants 2 to 9 do put 
the appellants and defendant 1 in possession of such of the properties.described in 
para 4 and list A of the plaint as he may be possessed of ; so far as defendant 2 is 
concerned on being paid Rs. 646-5-0,;*and that defendants 2 to 9 should pay the 
appellants the costs of this appeal and their costs incurred in the High Coust and 
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the Court of the Subordinate Judge, First Class, Montgomery. It is said that 
defendants 2 to 9 have been in possession of the properties and have deprived the 
appellants’ family of possession and enjoyment of the same and that it is just and 
right that they should account for the profits received or which might *have been 
received by them. Their Lordships think that whatever rights the appellants may 
have in this respect should be claimed by them in a separate suit which will not be : 
barred by these proceedings. Their Lordships will humbly advise His Majesty 
accordingly. i i 
« Solicitors for Appellant : Lambert and White. 
_ Solicitors for Respondent 2 : T. L. Wilson and Coe ` 


K.S. — . Appeal allgwed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn? Justice WADSWORTH AND Mr, Justice PATANJALI SASTRIL: ° 
Rao ,Bahddur S. A. S. Ru. Ramanathan, Chettiar .. Appellant* 


* 


a. * 
M. P. Palaniappa Chettiar and others . Respondents. ° 


. . drusi— Endowment in favour of temple—Essentials for constitution of —Mere book entry crediting amounts 
in donor's books—-Not sufficient. ; 


Madras Hindu Religious Endowments Act. (II of 1927), section 73—Suit under—Scheme—Court has no ' 
power to settle. j 


- An allocation of specific property or fund tọ charity is essential both for effecting an endowment 
under the Hindu Law and for*creating a valid trust. A mere credit entry in the donor’s account 


books without setting aside and appropriating the sum credited is not sufficient to create a valid 
trust. i 


^ [Modesin which a voluntary transfer of property in favour ofa temple can be validly and effectual- 
ly made discussed.] 


. The Geurt has no power to settle a scheme in a suit brought under section 73 of the Madras 
Hindu Religious Endowments Act. The Act vests the power of settling schemes initially in a 
statutory body, namely, the Board constituted under section 10, and the Civil Court’s jurisdiction is 
limited to the D ra ETE of schemes settled by the Board in the first instance or of 
schemes settled by the Coulftself under the Act or deemed to be settled under the Act. : 

Appeal against the decree of the District Court of South Arcot, dated 20th 
February, 1939, and passed in O. S. No. 37 of 1935. 


A. Swaminatha Aiyar and M. S. Thyagaraja Aiyar for Appellant. 2 

K, Rajah Aiyar for V. Ramaswami Aiyar and N. G. Krishna Aiyangar, for Res- 
pondents. » | 

. The Judgment of the Court was delivered by : 

Patanjali Sastri, J.—This is an appeal from the judgment and decree of the 
Court of the District Judge of South Arcot dismissing with costs a suit brought 
by the appellant under section 73 of the Madras Hindu Religious Endowments 
Act (II of 1927) for the removal of the respondents and two other members of their 
family, since deceased, from the trusteeship of a temple known as Sri Elamatyakkinar 
temple situated at Chidambaram, for the appointment of a proper trustee and for 
an account of the respondents’ management of the temple properties. ‘The appel- 
lant alleged in hig plaint various acts of misfeagance ‘and malfeasance and mis- 
appropriation of trust moneys by, the respondents’ family in the course of their 
management, as grounds for the reliefs sought. Tht respondents pleaded, inter alta, 
that the appellant was not a “ person having interest" in the temple within the 
meaning of the Act referred to above and*was therefore not entitled to sue, that the 
temple owned only about one acre of nanja land in cusba Chidambaram, which 
fetched an annifial rent of about15 "to 20 kalams of paddy, that it had no other source 
of income, that the temple was maintained only by the private munificence of.the 
respondents arf that they were not accountable. The respondents also denied the 
allegations of mismanagement and breaches of trust and claimed to be the hereditary 
trustees of,the temple not liable to be removed. "The Court below held that the 
appellant wat-not entitled to sue as a persen having interest*in. the temple and that 
he had failed to prove that the respondents or any of them committed any-of the 
acts of misfeasance or malfeasance alleged in the plaint, and dismissed the suit. 


" *'Appeal No. 332 of 1999. © 0s -o Lo ef o "gist August, 1944. 
* 
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^ At the previous hearing of the appeal this Court held that the appellant came 
within the definition of a'*' person having interest" in section 9, sub-section 9, 
of the aforesaid Act and was thus entitled to sue and, finding that the trial was 
neither complete nor satisfactory, set aside the dismissal of the suit and referred the 
case back to the lower Court for trial on the following issues: (i) Whether any 
amounts or properties have been dtdicated in trust to the navarathri kattalat, deepa 
kattalat and uchikala katialai and arg in the hands of the defendants. (i?) Whether 
any fund or property has been dedicated to the pooja padttharam and is in the hands 
of the defendants. (2:27) Whether any immoveable properties other than the admitted 
extent of one acre and odd have been dedicated to the temple and are in the hands 
of the defendants. (iv) Whether there has been any breach of trust by the defend- 
ants if respect of the above funds or properties. Both parties were permitted to 
adduce additional evidence,on these issues. The learned Judge having submitted 
m findings after an elaborate trial, the appeal comes on for fürther hearing and 

isposal. DE e 


" s . 

e It is comnfon ground that the temple in.question is an “ excepted temple ” 
as that term is defined in section 9, sub-section 5 of the said Act and that the res- 
pondents’ family are the hereditary trustees thereof. It is also common ground 
that the family carried out extensive renovations and repairs to the temple premises 
spending large sums of money for the purpose, though the source of the money is a 
matter of dispute between the parties ; the appellant alleging that the bulk, if not 
the whole of it, consisted of subscriptions collected from the public, while the res- 
pondents alleged that practically all the money cáme out of their own family funds.. 
It is also not seriously disputed that the respondents have throughout been con- 
ducting*the customary services and festivals in the temple in accordance with mamool 
and that the temple has been greatly benefited by their management. e 


The following pedigree shows the relationship of the respondents to. one another 
and the persons who have been in management of the eed behalf of the 
family from time to time (marked by the letter **M." annefed to their names). 

Periakaruppan Chetti 


 -——Ó A e r: 





: Meyyappa 


Palaniappa 
: Qu nis l 
^ : ; l . * 
3 | | E 
Meyyappa (M) Chidambara d. (M) Chinnayya (M) Subramanya 
| . 1901. d. 1907. e 
Meyyappa i Ce e . ] 
Ramanadha j 
(defendant 5). ü 
NONE: : p x | 
Somasundara Nagappa ə  (M)Palaniappa' Kasi Malayandi i ti 
(deft. 3)d. (deft. 4) d. (1stdeft.) d, 1940. (2nd deft.) (deft 6). (deft. 7). 
Chidambara : | 
(adopted) ° l - 
(deft. 8)— . c+ 


. added as e 
legal representative of deft. 4. g : 


- e 
Before dealing with the issues as to the extent of the temple properties and the 
accountability of the respondents for the management thereof, it will be convenient 
‘to consider the claim for their removal frem trusteeship. At the retrialafter ned 
numerous charges of misfeasance and breach of trust were raised against the res- 
pondents, but the learned District Judge after an elaborate invesiig: ( 


t 3 À ation found that 
though there has been some. irregularity, nó serious. charge involving dishonest a 
* 
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fraudulent conduct was brought home to the members of the respondents? family, 
and he has recorded his general impression that they had, on the whole, dealt with 
the temple honestly and fairly. We may state at once that, after hearing Mr. 
Swaminatha Ayyar, the appellant's learned Counsel, at considerablé length we: 
agree with the learned Judge’s conclusion and share his impression. Most of the 
charges of suppression of temple funds and misappropriation thereof based upon 
entries in the accounts produced by the respondents turned out, on a careful scrutiny. 
of the accounts, to be altogether unfounded, their formulation appearing in many: 
cases to be due to a’ misappreheesion of the relative entries. Apart from the 
respondents’ alleged failure to account for certain moneys claimed to be trust moneys, 
which will be dealt with presently, practically the only charge which calls for serious 
consideration, as a ground for removal, is the denial, in certain proceedings before: . 
the Hindu Religious Endowments Board and in the present litigation, of the exis- 
tence of any trust fund or property except one acre of inam land situated in cusa 
Chidambaram. It js now admitted that the temple owns and has always owned: 
considerable immoveable propertiesin theshape of landsand houses ig Chidambaram 
and surrounding villages, and also certain funds dedicated for káttalais. While 
so, it was represented to the Board in 1929 by the fourth defendant, acting on behalf. 
of the family, that the temple owned only one acre of land and no other property. 
He stated : “ It (the temple) owns one acre nearly. It gets an income of 20 kalams. 
Apart from this it has no other income. The expenses are met from our family.” 


. Acting on this representation, thé Board passed an order, dated 8th October , 
1929 (Exhibit V) excluding the temple from the scope of the Madras Hindu Religious 
Endowments Act. Again, in the written statement filed in this suit by the fourth 
defendant on 13th February, 1936, which was adopted by the respondents, aesimilar: 
denial was made, and it was repeated by the first respondent in his petition to the. 
Board filed on 21st June, 1937, for a declaration that the temple was-an “‘ excepted 
temple " within ghe meaning of the Act, as also in his deposition as D. W. 2 at the. 
original trial of Remit in 1939., It would also appear that in 1934, presumably’ 
in anticipation of this suit, the respondents opened a new set of accounts known as 
“ P. R. M. P. kattalai accounts ”.to which they transferred all the properties of the 
temple which had till then been shown in the temple accounts, and it was not unti] 
it became clear at the*trial that the appellant would succeed in establishing the title 
of the temple that they conceded its ownership of theproperties. It will thus be seen 
that the fourth defendant and the first defendant falsely denied the title of the temple 
to a considerable extent of immoveable properties which are now admitted to belong 
to it, and there can be no doubt that this conduct, whatever the motive behind it, 
was improper. Mr. Rajah Ayyar, while making no attempt to justify such conduct, 
submitted that it was probably inspired, by an anxiety to make it appear that tht 
temple was g petty temple not.worth the trouble of supervision and control by the 
Board or byethe Court, and that it was cert&inly not due to any dishonest intention 
to appropriate temple property. The learned Counsel also pointed out that the 
prominent members of the family who were mainly responsible for the ill-advised 
denial of the trust, viz., the fourth defendant and the ‘first respondent, were both 
dead and that the other respondents, beyond adopting the written statement filed 
by the feurth defendant in this suit, did not actively take part in such denial at any . 
tinie before suit. These submissions are not without force and, while we are not 
prepared to acquit the respondents altogether of improper conduct, we consider, 
agreeing*with the learned District Judge, that it does not justify their removal from 
the office of Dharmakarta—cfe Stoasankara v. Vedagiri?. 


It is unnecessary to go into the details of the dispute regarding the immoveable 
properties belonging to the temple. As has been stated, ft is now admitted by the 
réspondents that the temple owns lands in the Elanangur and Vayalamur villages 
exclsively and the lands in N andimangalam village jointly aith the Ponnambalam 
Muttsituated in Chidambaram. It is also admitted that the houses and buildings 
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in Chidàmbaram town claimed by the appellant to be temple properties, except 
those covered by the sale deeds Exhibits XXI and XXI-a and XXII, belong to 

. the temple. „Even in the last mentioned properties the respondents do not claim 

‘any beneficial interest, but only state that they appertain to a distinct charity, 
namely, the Patasala, known as ** Elamaiyakkinar Koil Patasala " situated at Chi- - 
dambaram. ` The Court below has accepted this case and the appellant's learned 
counsel has not succeeded in showing that the finding is wrong. Similarly, as regards. 
the lands in certain other villages alleged to belong to the temple, it has been found 

at the ownership of the temple was not established and thé appellant has been, 
unable to displace that finding It is admitted that certain immoveable properties ' 
were purchased for the navarathri katialai in 1934 under Exhibit D-1, but it is repre- 

* sented on behalf of the respondents that these properties were reconveyed to the 
original owner in pursuance*of an agreement in that behalf and that the proceeds 
have been invested on a mortgage af immoveable properties with the sanction of the 
Hindu Religious Endowments Board. This transaction is said to have taken place 
after the judgment of the' lower Court was pronounced. The respondents also 
admit that they have a sum of Rs. 1,122-5-0 in their hands as a capital fund endowed 
by one Swaminatha Pillai for akanda: deepam kattalai (perpetual burning of light at 

-. the shrine) and they have expressed their willingness to hold it subject to such 
directions as the Court may think fit to issue. 2d 2 


: e 4 : ' 

_ TCurnfng now to thc main question as to respondents’¢liability to account for 
various trust funds alleged to be in their hands, the claim relates to.three sums 
found credited in the accounts of the Rangoon M.P. business and one sum credited “ 
in the Madras M. P. P. C. T. business. «The respondents’ family were the proprietors 
of the business at both places. In the Rangoon books the credits appear àn three 

e different folios headed ** pooja paditharam kattalai’’ (Rs. $7,347-2-9 as on 17th Sep-' 
tember, 1909), “‘ deepa kattalai’’ (Rs. 1,859-19-0 as on 16th September, 1909) and * 
“ uchikala kattalai (Rs; 4,634-7-3 as on 4th September, r90999ffff in the Madras 
account a sum of Rs. 1,404-11-0 stands credited ason 6th September, 1906, in the 
folio headed “ £attalai account of Elamaiyakkinar temple, Chidambaram." As the 
first mentioned amount is by far the largest, the controversy centred mainly round:-: 
that item but, as the respondents’ answer to all these claims is stbstantially the same, 
the main cofsideration relevant to that item apply to the other items as well. It may 
be mentioned here' that, though the entry relating to the whikala kaitalai would 
seem to show that.one Sigappi Achi was the donor, it is in evidence that she was: the 
paternal aunt of.the fifth defendant and that, after she died without,issue, her stri- 

.dhànam properties reverted, according to custom among the Nattukottai Ghetti 
community, to her parents’ family, z.e., to the respondents’ family who caused: the 

, credit entries to be made in her name, On 4th October, 1899 an accgunt- headed 
** pooja paditharam of Elamaiyakkinar Kovil at Chidambaram " was optned in the 
Rangoon books and a sum of Rs, 3,000 was credited therein. It was followed by 
Various other credits and, in, 1904, amounts credited under other heads were also 
brought into this account so as to augment the balance to Rs. 24,877-14-3 in April, 

1905, which with further interest amounted to Rs. 37,347-2-3 on 16th September, 
1909. No further interest was added, but there were numerous drawings between 
1909 and 1912 which reduced the credit balance to Rs. 28,857-10-0 as on rst October, 
1912. This balance does not appear to have been carried forward to any other 
account and remains unadjusted. It is admitted that some of the credits represent 
contributions made by third parties for various subfidiary katiglais brought under 
this head, and there can be no doubt that the respondents would be liable to account 

* for such amounts if the fatter still remained. unexpended in their hands. But, as- 
pointed out by the learned District Judge, these contributions were-relatively very 
small, and it has not begn shown that their total, even if Rangoon tavagat*interest is - 
added, would exceed the sum of about "Rs. 8,000, drawn from this account,ffom: 
190g to 1912 for expenditure on the pooja and other services in the temple during that 
period. We may mention here, only to dismiss, the suggestion that these contri- 
butions were made as permanent endowments, the interest on which alone beiifg 
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intended to be spent on the services. The very smallness of the contributions and 
the recitals in some of the entries clearly indicate that the amounts were intended 
to be spent in their entirety-on the services specified. The sums received from 
outsiders and credited in the account may, therefore, be taken to have been more 
than accounted for by the drawings for expenseg of the services in the temple between 
1909 and 1912. ‘The question then is whether the other credit in the accounts 
made at the instance of one or other member of the respondents’ own family evidence 
valid gifts or trusts made or created in favour of the charity. 


° In support of the suggestion that these credits represented actual sums of 
money appropriated for the performance of the serviaes and held as deposits, reliance. 
was placed on the reference to hundis sent from oor (i.e., Karaikudi, the respondents’ 

_ headquarters) in the opening credit entry of Rs. 3,000 in the pooja paditharam 
account and in the credit entry of Rs. 1,600 in the Yeepa kattalai account. The 
books of the Rangoon business for the year 1899 in which the entry was made are 
not forthcoming, lut the oorkadai or the headquarters, accounts relating to the 
period -have been produced. In these accounts the amount is *credited to ghe 
Rangoon business and debited as an expense on 15th November, 1899. The 
entry runs thus: *' Credit-again as on the said date (i.e, rgth Purattasi Vikari 
corresponding to 4th October, 1899) for the pooja paditharam of Youvaneswarar 
(z.¢., the principal deity) at Chidambaram Rs. 2,000 and for the pooja paditharam of 
Visveswarar, Visalakshi and Nandikeswarar (subsidiary deities in the suit temple) 
Rs, 1,000, by one hundi bearing half per cent. inferest written and given--Re. 3,000.” 
The debit entry in the account is in similar terms with the words “ for purchasing 
village"  added'at the end. It is clear from these entries that at Rangoon the 
amount must have been credited to the pooja.paditharam account and debited to oor, 

an inference supported by the similar entries relating to the deepa kattalat made, in 
the year 1907 for which the Rangoon books are produced. A sum of Rs. 1,600 , 
was then credited to that kattalai and debited to.“ Karaikudi P.S.”-i.e., the father of* 
defendants ‘5 arsdmeyyho appears to have sent the hundi in that case. There was 
some controversy as to the meaning of these entries, the appellant suggesting that 
the reference to the hundis indicated that the agent of the business at Rangoon must. 
have realised the hundis and credited the proceeds in the respective accounts which 
accordingly must be* taken to evidence actual appropriations of moneys for the 
services, while the respondents urged that it was apparent, from the amounts being 
debited by the Rangoon agent to the oorkadai in the one case and to the father 
of defendants 5 and 6 in the other, that the hundis must have been drawn on the 
Rangoon M. P. firm itself, and that they were no more than letters of instruction, 
and the entry itself was a mere book entry without any fund having come into the 
hands of the agent and actually appropriated to the charities. As the transactiohs 
togk place many years ago, no witness who could speak to the details thereof from 
his personad knowledge was available, and the matter has to be decided on the 
entries alone. Ifthe hundis had been drawn upon a stranger firm andthe Rangoon - 
agent cashed them and got the money, there would be no need for him, on crediting 
the amounts to the respective services, to debit the same to oor or to Karaikudi P.S. 
It was presumably because no money actually came into the hands of the agent, 
that ons making the credit entries as directed by his principals he had to debit 
corresponding sums in the manner aforegaid in order to square his accounts. It is 

- therefore reasonably cleár that the hundis must have been drawn on the agent himself - 
in each ease and that no cash dr fund actually came into his hands. We are therefore 
of opinion ‘that the entries in he Rangoon books referred to above were no more 
than book entries made under instructions sent by the respondents’ family without ` 
any corresponding surs being actually set apart for the charities at the time. No 
other credit entries in the pooja paditharam account referring to any hundis having 
been sent from oor haye been brought to our notice, and they must all be taken to 
repfesent mérely book entries as there is no evidence to show that corresponding 
sums were either remitted from oor or ‘actually set apart at Rangoon for the charity. 
Can 1t be said, in such circumstances, that there was an effectual transfer of funds to 

het temple ? i 

e 
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There are three modes in which a voluntary transfer of property in favour . 
of a temple can be validly and effectually made. Firstly, by dedication -of 
the property directly to the deity. This mode is sanctioned by Hindu law and 
needs no compliance with the provisions of the Transfer of Property Act, there being 
no transfer of property to a “‘ living person ” within the meaning of section 5 of that 
Act. (See Gangi Reddi v. Tammi Reddi1, Sooniram Ramniranjandass v. Alagu Nachiyar 
Koil?, and Narasimha Swami v. Venkatalingam?.) The subject-matter of a dedication 
must, however, be some specific property or asset and a mere credit entry in a book of 
account cannot be the subject of a dedication. Secondly, property may be trans-, 
ferred’ by way of gift to the trugtee or trustees of a temple. Such a transfer, being 
one made to a living person, must comply with the requirements of section 123 
of the Transfer of Property Act and can only be effected, in the case of moveable 
property, by a registered instiziment duly executed or ** by delivery." There being 
no tegistered instrument here, Mr. Swaminatha Aiyar contended that there was, in. 
the circumstances of the case, a sufficient delivery of the moneys¢redited to*consti- 
tute valid gifts. The respondents, he pointed out, were acting in a dual capacity. 
They were already the trustees of the suit temple and they desired, as donors, to 
provide for the pooja paditharam and allied services therein. ‘They were the pro- 
prietors of the Rangoon M. P. firm whose agent was acting as their banker, there 
being a regular course of remittances and withdrawals. In such circumstances, 
it was urged, a credit in favourof the temple in the Rangoon. accounts under res- 
pondents’ instructions, balanced by a correspending' debit jo them, was the only 
business mode of transferring the moneys from the respondents as donors to them- 
selves as trustees of the temple, and there was accordingly a valid gift, as delivery 
under seqjion 123 can be actual as well as constructive. We are unable to accept 
this argument. We are of opinion that no constructive delivery can be assumed in 
the circumstances of the present case, as no particular sum was ever separated from 
tthe general funds of the respondents’ family or business and placed on a footing 
incompatible.with the exercise of beneficial ownership by the resgssidents' family. 
It does not even appear that either the family at ooi*or their agent at Rangoon had, 
on the dates of the credit entries, sufficient cash balance on hand available for an 
actual allocation to the charity. No valid gifts of money can in such circumstances be 
held to have been made by the respondents as donors by constructive delivery to 
themselves as trustees of the temple, as suggested by the appellant’s learned counsel. 
It remains to consider whether the credit entries in question amount in law to the 
creation of a trust, which is the third mode of voluntary disposition. Here; again, 
some of the considerations, already adverted to, preclude the finding of a perfectly 
created trust. The trust in this case being a public religious trust, the provisions* 
of the Trusts Act are, no doubt, inapplicable, but an intention tocreate a trust and . 
transfer of property are as essential for public as for private trusts. There was ng - 
express declaration of trust here and, as*hasbeen stated, there was no atual allo- 
cation of any sum or sums of money in respect of which the respondents can be said 
to have divested themselves of all beneficial interest and undertaken the obligations 
of trustees. A credit entry in*favour of a charity which does not correspond to an 
allocation of thesum credited can amount to no more than a promise to give the sum 
and, as observed by West, J., in Mirba v. Fan Mahomed Khalakdina*, to promise a. 
thing is not to hold it in trust. The periodical crediting of interest in the same 
account on which Mr. Swaminatha Aiyar Ihid stress is no more consistent with a 
completed gift or perfected trust than with a simple promise to give. On the other 
hand, the fact that the respondents made no entries'in ghe temple accounts kept by 
them at Chidambaram corresponding to the credits in their own Rangoon books is 
certainly more consistent wjth the supposition of an intention to give than of a gift 
or trust. Further more, on the latter supposition, the respondents would clearly 
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be guilty of a breach of trust in employing temple funds in their own business, a 
thing not to be readily assumed. For all these reasons we must hold that there 
was no dedication or gift or trust of the sums (other than those received from strangers) 
appearing in the accounts of the pooja paditharam and other kaitalais i the books at 
Rangoon and Madras and that the respondents are not accountable for thesame. — 
^ . The above conclusion receives support from two recent decisions of their Lord- 

ships of the Judicial Committee in Sooniram Ramniranjandass v. Alagu Nachiyar Koil! 
and Chambers v. Chambers*. In-the first mentioned case a Chettiyar firm of money- 
lenders credited a certain sum in its books in the name of a temple but there was no 
allocation of any assets, the firm continuing to use all its funds in its business as before. 
Interest was credited periodically: in the same account, but there were no drawings 
by the temple. On the adjudication of the firm as insolvent, payment of the*amount 
in full was claimed by the trustee of the temple on.the footing that the amount 
appearing in the account was trust money belonging to the temple. The claim ‘vas 
resisted on the ground that no endowment or trust had been created. It was found 
that the trustees of the temple were in entire ignorance of the credits, and evidence 
was given to the effect that it was usual for Chettiyar firms to credit something 
towards charity, but the manager of the charity had no right to demand payment 
when they chose and the firm had its discretion to expend any moneys for the 
temple as occasion might arise. On these facts their Lordships held that there was 
no endowment of any property and no creation of a trust. Mr. Swaminatha Aiyar 
attempted to distinguish the decisiort by pointing out that the trustee of the charity 
there was a different person and that he had no knowledge of the credit entries 
made in the accounts of the firm, while in this case no question of communication 
could. arise as the respondents who were the proprietors of the Rangoon business 


. were also the trustees of the suit temple. It is true the decision to some extent pro- 


ceeded on the evidence adduced in the case to the effect referred to above, but the 
following observations as to the effect of mere credit entries made in books of account* 


à e T 
are pertinent Weg, present case : i; TN 
“ The prima facie meaning of the entries in the insolvent’s books discloses an intention on the part 
of the firm to treat itself as debtors to the temple in a sum which should increase as time went on. 
'To hold that they are trustees because they have consented to be debtors would not only be unjustified, 
but would be inconsistent with their intentions as manifested by their conduct in making no allocation 
of any assets, in using tHeir whole funds in their business as before and in computing interest at a rate 
and in a manner applicable to an ordinary customer." A 
As regards the contention based on the Hindu law of dedication their Lordships 


made the following remarks : ] 


** The same reasons are equally forceful to disprove the suggestion that the entries effect an endow- 

*ment of Doc for the deity. The first question to be asked ön that suggestion is, what property 
has been made debutter or charged in favour of the idol? The second is what proof is there of-any 
such intention? As an interpretation of the conduct of the insolvent firm the theory of endowment 
freaks downeas completely as does the theory that the firm intended to declare itself trustees for the 
temple.” è . "mm e? : : 

"[hese passages would seem to show that, in they Lordships’ opinion, an allo- 
cation of specific property or fund to charity is essential both for effecting an endow- 
ment under the Hindu law and for creating a valid trust. l 

In the other case, a person who was the proprietor of'a business instructed the 
ageritein, charge to credit large sums in the nates, of his wife.and other relatives 
in his account books and debit,them to his capital account.  Létters were also sent 
intimating that the sufns thus credited were in the nature of personal gifts from him 
and wéuld bear interest at ascertain rate but were subject to certain restrictions as to 
withdrawal. Interest at thasatl rate was also credited in the same accounts and 
wife also withdrew various sums of money from time to time. When the bankers 
who had granted large overdrafts to the business objected to the payment of interest 
on the amounts credited, the question arose whether there was a valid gift or trust 
in respeet of the said amounts. This Court held that there was neither a com- 
pleted gift'nor a valid trust ; see Chambers v. Chambers?.9 The gift failed as there 
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was no registered instrument.or delivery.of property as required by section 123 
of the Transfer of Property Act. . The Court refused to accept the argument that 
the credit entries in the books amounted to a constructive delivery of the sums 
credited. * The Court also refused to give effect to the incomplete gift as a declaration 
of trust asthere was nothing to show that the donor intended to create a trust or to 
constitute himself a trustee, his only intention having been to make gifts. ` This 
decision was approved by their,Lordships of the Privy Council. No attempt was 
made before them to support the transaction as a gift and, negativing the conten- 
. tion that a valid trust had been created, their Lordships observed : 

** What then was the subject-matter of this alleged trust? . Mr. Justice Gentle- seems to Have 
been of opinion that it was a funt of two lakhs of rupees. But that was not so. No such sum was 
evereet aside and appropriated by Mr. Chambers as a fund transferable to Mrs. Chambers of which 
he was to be a trustee with all the consequential obligations of such a position." l 

. "These observations clearly indicate that a -mere credit entry without setting aside 
and appropriating the sum credited is not sufficient to create a valid trust. 


; | ° S occ 
e, In the view we have expressed above as.to the respondents’ liability to account, 
it has become unnecessary to consider the further questions as to the rate of interest 
chargeáble to them and the right of reimbursement claimed by them. 


Although there was no prayer in the plaint that scheme should be settled for 
the proper management of the temple and. its properties, Mr. Swaminatha Aiyar 
pressed upon.us the desirability of this Court framing a scheme in view of the 
irregularities brought to light and the cortduct of the respondents in denying the 

. existence of trust properties which have.now been established to be substantial. 
Mr. Rajah Ayyar,however,has raised a question as to the power of the Court to 
gran such relief in this suit which has been.brought under section 73 of the Madras 
Hindu Religious Endowments Act, while making it clear that the respondents 

have no objection to a proper scheme being framed for the management of the 

- temple and its properties. ‘There can be no doubt as to the desirability of settling 
a scheme providing for the due administration of the templammhd its endowments 

'- and for the exercise of adequate supervision over the management. But, having 
carefully considered the question raised by Mr. Rajah Ayyar, we are constrained to 
come to the conclusion that the Court has no power to:settle a scheme in a suit 
brought under section 73 of the Madras Hindu Religious Endowments Act: 


It if well known that, before the passing of that Act, suits for reliefs in respect 
of public charities were maintainable undersection 92 of tlte Civil Procedure Code, 
but section 73 of the Madras Act abrogates section 92 of the Code in regard to suits 
claiming any relief in respect of the administration or management of a religious 
endowment in this Province and provides that no such suit shall be instituted except 
as provided by that Act. A comparison of the two sections reveals that while sec- 
tion 73 is closely modelled on sectign 92 of the Code, clauses (f) and (g) of sub- 
section (i) of the latter are omitted from sub-section 1 of the forméf. The reason 
for the omission is to be found in the provisions of sections 57, 63, 64 65 and 76 of 
the Madras Act. The lagt mentioned section provides for alienation of immoveable 
trust property subject to certain conditions and lfmitations “nd corresponds to 
clause (f) of section 92 (1) o&the Code, while the other sections which correspond - 
to clause (g) make provision for settling schemes for “ non-excepted " and **excepted? 
temples by the Board constituted under section 10 of that Act. Schemes settled 
by the Board are to befinal, subject to the result of any suit which the trustee or any 
person having interest may institute to modify or set aside such schemes. Further, 
provision is made for modification or cancellatioff, for suffigent cause, of schemes 
settled by the Court under the Act or ^ deemed to be Settled undeg the Act ” ; sec- 
tion 75. It is clear that the Act which is a comprehensive piece of legislation with -' 
detailéd provisions. for the efficient protection; control and supervision of Hindu 
Religious Endowmegts in this province, vests the power of settling schemes initially 
in a statutory body, namely, the Bord constituted under section 10,and the Civil 
Court’s jurisdiction is limited to the modification or cancellation of schemes settled 
by the Board in the first instance or of schenies settled by the Court itself under the 


172 |, THE MADRAS LAW JOURNAL REPORTS. [1945 


Act or deemed to be settled under the Act. We are therefore of opinion that this 
Court has no power in these proceedings to formulate a scheme for the suit temple 
as suggested for the appellant. It'is left to the Board to take suitable action to 
secure thé proper administration of the temple and its endowments. — 


Our attention has been drawn to a recent decision by a Bench of this Court 
-(Krishnaswami Ayyangar and Kunhi Raman, JJ.)' where a.decree settling a scheme 
for “ Sri Vedanayagi Amman Temple and Patasela Trust" was passed (Appeal 
Suit No. 281 of 1938) in a suit instituted with the consent of the Advocate-General 
under section 92 of the Code. of Civil Procedure and also with the sanction of the 
Board under section 73 of the Madras Act II of 1927. The trust was there described 
as a ‘ composite trust "* for the thiruppani of the temple and the maintenance of the ; 
fatasala at Vedaranyam and no objection was raised, apparently, to the Court'$- 
' power to settle a scheme for such a trust, for there is no discussion of the question 


in the judgment of the learned Judges. We cannot therefore regard the case as an 


authority in point. , : 

In the course of the argument before us reference was frequently made to a, 
patasala known as the “ Elamaiyakkinar Koil Veda Patasala " situated at Chidam- 
baram. Nothing was said in the plaint about this:patasala or the properties attached 
to it nor was any mention made of it at the original hearing of the appeal before 
‘us. At the enquiry in the Court below after the remand, questions relating to the 
patasala-were sought to be raised by the appellant but the learned District Judge 
declined to permit him to go so. Mr. Swaminatha Ayyar claimed before us that 
the patasala was a subsidiary charity attached to the suit temple and-so came within 
the scope of this litigation, while the respondents who claim also to be the trustees 
of the patasala maintain that it'is an independent trust only named after the deity 
in the suit temple to distinguish it from other similar institutions at Chidambaram. 
Obviously, "a dispute of this kind cannot be allowed to be raised at this stage and 
we have not gone into this question. It appears however that there are considerable 
properties appertafaig to this trust, and thé respondents admit that the patasala 


has not been functioning for the last about ten years for want of pupils. It seems - 


desirable in such circumstances that the respondents or othér persons interested 
should move the appropriate authorities for-directions for the control of the properties 
and for the use of the income derived therefrom. “ 


In the result, the respondents. are directed to invest the capital fund admitted ~ 


to be in their hands relating to Swaminatha Pillai’s akhanda deepa kattalai in propér- 
‘securities in accordance with the directions of the Board which will be applied for 
within four weeks from this day. Subject to this order the appeal is dismissed. 
The*appellant's costs in both the Courts will come out of the trust estate. The 


respondents will bear their own costs. A copy of this judgment will be sent to the ° 


Hindy Religious Edowments Board for such action as it may think fit to take in 


the light of owr observations. . 
KS. ————— _ Appeal dismissed in the main. 
IN THE HIGH COURT OF JUDICATURE*AT MADRAS. 


. | PRESENT :— Mn. Justice HApPELL. 3 
S. Devarajfa Tharakan : .. Petitioner” 


Madras Food Gfains Control Ogder (1945), sections @ and 3 and Defence of India Rules (1939), section 
81 (4)— Possession of grain beyond 20 maunds—Conviction and the whole of grain ordered to be confiscated —Order 


* 


of confiscation Justified. | i 
` Where the pttitioner found in possegsiof of 50$ maunds of graimand therefore deemed to have 
stored the grain for purposes of sale, was convicted and the entire quantity of the grain ordered to 


be confiscated. .' D ^ i: 

. -Held, that the offence was committed in respect of the whole quantity of the grain and hence the 
order of confiscation of the whole of the grain was justified as rule 81 (4) of the Defence of India 
Rules refers to any property with respect to which the Court is satisfied ghat the order has been 
contrav@ned and nòt merely to the property which exceeds that allowed by the law. “ — : 
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Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment of the Court of Session, >< 
North Mglabar division, in C. A. No. 15 of 1944—C. C. No. 349 of 1944, Joint 
Magistrate Court, T'ellicherry. À i l : 


C. D. Venkataraman for Petitioner. | 
The Public Prosecutor (V.,L. Ethiraj) for the Crown. ` 
The Court made the following 


.. Orver.—The petitioner has been convicted of anoffence under the Food Grains 
Control Order and sentenced to pay a fine of Rs. 400.*'The grain in respect of which 
the offence was committed was also ordered to be confiscated. The conviction 
was based on the fact that the petitioner was in possession of 504 maunds of paddy. 
Rule 3 (2) of the Food Grains Control Order provides that for the purpose of 
clause 3 (1) any person who steres food grains in quantities exceeding go maunds 
may, unless the contrary is proved, beedeemed to store the trains for purposes of 
P- The petitioner was therefore deemed to have stored 50} maunds of paddy 
-for purposes of sale. P 


Thé propriety of the conviction is not now canvassed, but it is argued that - 
the order of confiscation should have been confined only to the paddy in possession 
of the petitionerin excess of 20 maunds for the reason that storage for sale is not an 
offence in itself but only storage for sale im wholesale quantities, ** storage for sale 
in whdlesale quantities ^ meaning as defined in rule 2 (e) quantities exceeding 20 
maunds. This contention, it is argued, should be accepted in view of the wording 
of rule 81 (4)'of the Defence of India Rules which provides that a Court trying a 
contravention of an order may direct that any propérty in respect of which the 
Court is satisfied that the order has been contravened shall be forfeifed to His 
Majesty. The argument is based on a misconception. Once a person is found 
to be storing grain for sale in wholesale quantities, he is compayfing an offence in 
respect of the whole amount which he is storing and he cannot be heard to say 
that there ‘is no offence committed in respect of the grain upto 20. maunds but 
only an offence of the amount in excess of the 20 maunds.. The order of confiscation 


of the whole of the grain was therefore justified. ° : 
The petition is dismissed. ~ 
VES, —— ° Petition dismissed. . 


/ 


IN.THE HIGH COURT OF JUDICATURE AT MADRAS . 
PRESENT :!— Mn - JUSTICE CHANDRASEKHARA AIYAR 


‘Shanmughasundaram Pillai . ~.. Appellant* 
Ü . a : i " Ns 
Parvathi Ammal and anather | .. Respondents. 


Hindu Law— Widaw-—Alienation by one co-wido for necessity—-Purchase of the same property in execution by 
the holder of a simple money decree against the widow as representing herehusband's estqje—If he can question the 
validity of the alienation—Alienation made Buring pendency of appeal in a suit between the co-widows—Plea 
of lis pendens if available to the money glecree-holder purchasert— Adverse possession of alienee—Not interrupted 
by application for possession by the purchaser in execution which was subsequently dismissed. bg z^ 


A Hindu died on 31st October, 1925, leaving two widows T, ahd D. D set up a deed of settle- 
ment in her favour by her husband the genuineness . of which was "impugned by T.. Registration 
of the document was refused by the Sub-Registrar and D filed a suit for registration of the document, 
and obtained a decree before the Sub-Court. On appealsto the High Court the tlecsee was reversed 
on 4th April, 1933, on a finding that the document was a Torgery. laying the pendency of the 
appeal on 13th November, 1929,D executed a salt deed in favour of X ofa house belpnging to the estate 
for consideration and for necgssary purposes binding on the estate of the deceased. T filed a partition 
suit in 1994 but before it became ripe for hearing she died in 1936 with the result that the whole 
estate became vested in D as the surviving widow of the deceased. S$, a creditor of the deceased husband 
obtained a simple money decree against D as representing the estate of her deceaged" husb and 
in execution purchased the house (which had*already been sold to X). When S wanted to take 
possession of the property X obstructed him. S applied for removal of the obstruction but his appli- 
cation was dismissed and he was referred to a regular suit. In the suit filed by S in 1942, . 
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Held, (1) An objection that the alienation to X even ‘if it was for necessity was invalid because it 
was an alienation by one only of the two co-widows cannot be raised by S. S is a stranger and his 
position is in no way bettered by the fact that he has purchased the property in execution of a money 
decree. A creditor like § could proceed only against the estate of the deceased in the Bands of the 
widow in execution of his decree and if before execution a part of the estate has been alienated by the 
widow to a stranger for necessity it is not open to him to object to the alienation. The alienation 
1$ not void but is only voidable and it can be avoided only at the instance of the co-widow or the 
reversioner and not'by third parties. l 


*c a 
(2) The only point for decision in the appeal between T and D in the High Court was whether 
the settlement set up by D was true or false and there was no right to immoveable property directly 
and specifically in question in those proceedings, for the doctrine of lis pendens to apply. S not being 
d to those proceedings canno& contend that the alienation was affected by the doctrine of lis 
endens, 


. (8) The suit was barred by limitation asit was brought more than 12 years after the date of 
alienation in favour of X though the application for delivery of possession was made within 12 years. 
While a suit filed under Order 21, rule 63 of the Code of Civil Procedure will arrest the running of, 
time in-favopr of the person in possession, a mere application for delivery of possession which was 
dismissed would not have the same effect, It is in noeway better than an attachment of the properties 
at the instance of a creditor and will not stop the running of time against (he person in possession. 


Appeal against the decree of the Court of the Subordinate Judge, Tanjore 
in A. S. No. 21 of 1944, preferred against the decree of the Court of the District 
. Munsiff, Tanjore, in O. S. No. 120 of 1942. l l 


© K. S. Desikan and K. Raman for Appellant. 
A, C. Sampath Aiyangar for Respondents. 


The Court delivered the following 


JUDGMENT.— The plaintiff is the appellant in this second appeal. - He purchased 
the house in question in execution of a small cause decree for money obwained 
against the second defendant, Dhanalakshmi Ammal, as representing tbe estate 
of her deceased husband, Govindaswami Naicker. When he wanted to take pos- 
session of the prqperty, the first defendant obstructed him, claiming title under-a 
sale deed executed™ her favour by the second defendant on 13th November, 1929. 
The plaintiff applied for the removal of the obstruction but his application was 
dismissed and he-was referred to a regular suit. Thereupon he filed the suit out of 
which this second appeal has arisen, claiming that he had a right to the property 
as against the second flefendant. He impeached the' sale deed under which the 
first defendant claimed, as a, nominal transaction devoid of consideration, but both 
the Courts have found «hat it was a genuine sale deed, supported by necessity. 


The Courts below have non-suited the plaintiff on the ground that he is only 
an auction purchaser of property brought to sale under a money decree against the 
estate and cannot seek to recover the property from one who claims title under a 
prior purchase from the widow representing the estate. The District Munsiff also’ 
heldethat theesuit was barred by limitation hecause the suit was filed more than 
twelve years ftom the date of the sale deed, EX. D-2, under which the first defendant 
sein title. The point as to limitation was not dealt with by the appellate 

ourt. i 


The original Ówner Govindaswami died on *$ist October, 1925, leaving two 
widows behind him, Thulasi and Dhanalakshmie (second defendant). Dhana- 
lakshmi set up a deed of settlement in her favour by her husband. Its genuineness 
was impugned by the other widow, Thulesi Ammal, registration of the document 
was refused by the Sub-Registrar and thereupon Dhanalakshmi filed a suit for 
registration of the document. She obtained a decree before the Sub-Court;.on 
appeal to the High Gourt, this decree was reversed and the document was found 
to. be' a forgerys The appeal-to the High Court was A.S. No. 18 of 1928 and the 
judgment in the appeal was on 4th April, 1933. It was uring the pendency of 
this appeal that the sale deed, Ex. D-2, was executed in favour of the first defendant 
by IQhanalakshmi Ammal, for.consideration and for necessary purposes binding 


o 


on the*estate, which is the finding of the Courts below. 


Thulasi Ammal filed a suit for partition in 1994, but before it became ripe for 
hearing she died in 1936, with the result that the whole estate became vested in 
Dhanalakshmi Ammal as the surviving widow of Govindaswami. 
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The first contention raised on behalf of the appellant is that the alienation ~ 
under Ex. D-2 of the suit property is invalid because it was an alienation by one 
only of two co-widows and is not binding on the. estate ‚even if it was for necessity. 
This i$ perfectly true: But the person or persons to question’ such: an alienation - 
would be the co-widow, ‘Thulasi, if she was alive, or the reversioner, or reversioners 
of the estate after Thulasi’s death. * The plaintiff is a stranger and his position is in _ 
no way bettered by the fact that he has purchased the property in execution ofa 

" "money decree. A creditor could proceed only against the estate of the deceased 
in the hands of the widow in execution of such a decree as we have in this case 
and, if before execution a part of the estate. has been alienated. by the widow to 

a stranger for necessity, it is not open to him to object to the alienation. The 
alienation is not void but is only voidable and it can be avoided only at the instance 
of the co-widow or the revwersioners and not by third parties. (Govind Gurunath v. 
Deekappa Mallappas, Imperial Bank of India, fullundur .v. Mst. Maya Devi? -and 
Ramkumar v. Mohanlal*.) This ground is therefore not availaple to the appellant.. 


e Nextly, it Was urged that the alienation is affected by-the doctrine of lis pendens 
because.it was niade during the pendency of A. S. No. 18 of 1928, on the file of the 
High Court in which the properties belonging to the.estate were involved. . This 
point too is of no substance because of two reasons. In the first place, the question 

. in A. S. No. 18 of 1928 related only to the genuineness of the deed of settlement. - 
` There was no right to immoveable property directly and specifically in question 
in thoses proceedings. For the doctrine to 4pply, the rig&t to specific immoveable 
property must be directly in issue. Neither the suit O. S. No. 21 of 1926; nor the 
- appeal, A. S. No. 18 of 1928, raised any such question about the property now in. 
‘dispute, ‘The only point which then arose for decision was whether the.deed of 
settlement set up by Dhanalakshmi Ammal was trueor whetherit was false. Secondly, ` 
e what is prohibited by the doctrine.is a transfer of property by any party to the suit 
* so as to affect the rights of any other property thereto under any decree or order 
that may be made.. ‘In other words, the transfer would not 4&wmwalid against the 
other party to the suit, namely, Thulasi Ammal. But it is not Thulasi Ammal 
that now questions this alienatiofi, nor any representative of hers. .The plaintiff is a^ 
purchaser of the property in execution of a money decree against the estate of 
Govindaswami;  . . p" o., i 
The plea that the suit is barred by limitation, which was upheld by the District 
Munsiff, was relied on for the respondents. Prima facie the Shit is barred: as it was 
brought in 1942, more than 12 years after the date of the alienation in first defend- 
ant’s favour.. It is admitted that the first defendant has remained in possession 
throughout. If the alienation is invalid as is the contention for- the appellant, 
the first defendant's position has been that ofa trespasser and she could prescribe 
` for an absolute title on the expiry ofstwelve years from the date of the sale deed. . 
The difficulty was sought to be got over for the appellant by the argument that, 
as the appellant's application for delivery of possession was made on 31st October; 
1941, within twelve years fom the date of the alienation, the suit is within time, 
~ as we can hold that it is merely a c8ntinuation of the application fof delivery: -While 
a suit filed under Order 21, rule 63 of the Code of- Civil. Procedure will arrest the 
running of time in favour of the person in -possession as held in Fatima Bibi y. Mohamed : 
Usman Sahib*, it is difficult to see how a mere application,for delivery would -have 
the same effect. It is in no way better than an attachment of properties at the 
instance of a creditor of the judgment-debtor and it was held in Dharapuram. Fanopakara . 
Nidhi, Lid. v. Lakshminarayana? that such an attachmefit will not jnterrupt the adverse 
possession and in that case we had the further circumstance that a,claim petition 
preferred by the respondent, who claimed to’ be in adverse possession, had been 
- dismissed as belated. There is no authority in support of the view that a mere 
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application for delivery of possession against a person 1n possession which was 
subsequently dismissed, will stop the running of time. The plaintiff's suit was 
rightly held to have been barred by limitation. É 
The result is that the second appeal will stand dismissed with cost$ of the first 
respondent. No leave. l 
K.S. | —À Appeal dismissed. 
. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—S1R ALFRED HENRY Lionel Leaca, Chief Justice AnD Mr. JUSTICE 
LAKSHMANA Rao. : 
The Panchayat Board, Akumella by its President, Chilakala Peddu : m ; 
Anki Reddi ‘ Appellani* — 
v. ew - , 
Dubba Yenkata Reddi and another oe .. Respondents. 
Specific Relief Act (I df 1877), section 42—~Suit by Panchayat Board for declaration that a latrine was vested 


in it and for injunction restraining defendant from interfering with the work of repair by the! Board —If site mist , 


be found to have vested in the Board for the grant of relief —Lawful possession of Board—Sufficiency. 
` In a suit by a Panchayat Board for a declaration that a latrine (which was claimed by the defend- 

ants to be erected on their land and used only by their people) was vested in the Board and for an in- 
junction restraining the defendants from interfering with the work of repairs sought to be carried out 
by the Board, when it is found that the latrine was a public latrine and that the defendants had no 
right whatever to the property, it is not necessary for the purpose of granting relief against the de- 
fendants for the Court to holdgthat the site hac? legally vested inthe Board. The Board though it is 
not entitled to a declaration of ownership, is entitled to a declaration that it was in possession and 
to an injunction restraining the defendants from interfering with its possession. 

Appeal under clause 15 of the Letters Patent against the judgment and decree 
of the High Court dated gth November, 1944, and passed in S. A. No. 1173 of 1943, 
preferred against the decree of the Court of the Subordinate Judge, Kurnool, in 
A. S. No. 23 of 1943, preferred against the decree of the Court: of the District 
Munsiff, Nandyal, in O. S. No. 364 of 1940. 

A. C. Sampath Aiyangar for Appellant. 

S. .Venkatesa Aiyangar and S. S. Bharadwaj for Respondents. : 

The Judgment of the Court was delivered by » 


The Chief justice.—Yhe appellant is the Panchayat Board of Akumella. Within 
_ the jurisdiction of the Board is a public latrine used by the women of the village. 
. In 1939 the Board decided to carry out repairs to this and other latrines within 
its jurisdiction ; but as regards the latrine with which the suit is concerned, the 
Board was obstructed by the respondents, who claimed that the latrine had been 
erected on land forming part of their private cattle yard and was used' merely by 
their own women folk. The result was that the Board filed a suit in the Court of 
thé District SMunsiff of Nandyal for a declagation that the latrine was vested in the 
Board and for an injunction restraining the defendanjs from interfering with the 
‘work of the repair: The District Munsiff held that the defendants’ case was entirely 
untrue, that the latrine was a public latrine used by the women of the Chinna Bazaar, 
that the Board had been in possession of the sife within the statutory period and 
that the latrine was vested in the Board. On this‘asis the declaration and injunc- 
tion asked for were granted. The District Munsiff’s findings were concurred in 
by the Subordinate Judge of Kurnool, efcept that he did not consider the question 
of the v¢sting of the latrine in the Board. The defendants appealed to this Court. 
Their appeal was heard by Ryers, J., and he allowed it on the ground that the 
suit did not lie because the Board had been unable to show that the property had 
vested in it either by statute or by some grant or acquisition. The present appeal 
is from the judgment of the learned Judge. 


We consider that Byers, J., erred in interfering with the decree of the Subordi- 
' natè Judge. * The finding that the latrineewas a public latrine used by the women 


of the village was binding on the learned Judge. It was not necessary for the’ 
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purpose of granting relief against the defendants for the Court to hold that the site 
had legally vested in the Board. The Panchayat Board was in control of the latrine 
' and had properly decided to repair it. The action of the defendants in interfering 
with this wbrk was the action of trespassers ; and the Board, being in possession, 
even without a legal title, was entitled to an injunction restraining trespassers from 
interfering with its possession. In fsmail Arif v. Mohamed Ghoust, the Privy Council 
held that lawful possession of land was sufficient evidence of right as owner as against 
‘a person who was merely a trespasser and that the former could obtain a decla- 
ratory:decree and an injunction restraining the wrongdoer. The Panchayat 
Board was not entitled to a declaration of ownership, but it was entitled to a decla- 
ration that it was in possession and to an injunction restraining the defendants 
from ‘interfering with its possession. The defendants had no rights whatever in 
the property. The Board, was carrying out a public duty in looking after this 
public latrine, and it is entitled to the assistance of the Court. The appeal from 
the judgment of Byers, J., is allowed and the decree of the, Subordinate Judge 
restored with qosts here and in the second appeal. 2, S. 

K.S. ; ` Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT MR. Justice WADSWORTH AND MR. JusricE PATANJALI SASTRI. 


Minor D. Shanmuga Raja, Zamindar of Sivaganga, a ward under | 
the Court of Wards, represented by the Estate Manager, Diwan 


Bahadur V. Ponnuswami Pillai . .. Appellant” 








Raja Sir S. R. M. M. A. Annamalai Chettiar through agent M. R. 
Raman Chettiar and others l =.. Respopdents. 
Madras Local Boards Act (XIV of 1920, as amended), sections 3, 80, 81 and 88—Cess apportionment 
. between landholder, sub-landholder and tenants—Payment by sub-landholder to avert attachment—Reimbursement 
—Suit for recovery of arrears of poruppu— Payment of cess as item of deduction. p ia ^ 
Under the scheme of collection provided by the Madr&s Local Boards Act regarding collection 
and adjustment of the land cess the annual rent value of the land is the subject of the charge and 
its incidence, in the case of an estate, is distributed equally between the landholder's interest and the 
tenant's interest in the land, each paying nine pies in every rupee of the rent value. And where 
one or more. under-tenures have been created in respect of the landholder’s interest, the incidence is 
to be borne, as between the holder and the intermediate landholders in the proportion in which the 
annual rent Value is divided between them. Under the scheme of collection the landholder has to 
pay to Government in the first instance the whole of the cess payable ofi the poruppu and recover 
from the tenants one half of the amount so paid. Ifthe landholder fails to pay the cess due from him 
and the sub-landholder pays it to avert attachment and sale of the lands, the latter has his remedy 
under section 108 (g) of the Transfer of Property Act. There is however no prévision in the Act 
enabling the sub-landholder who pays the full cess payable by his landholder to recover from the 
tenants half the cess paid. But he can claim to have itas an item of deduction when the landholder 
sues him to recover arrears of poruppu. X i s e. 
Appealsagainst the decrees of the Oburt ofthe Subordinate Judge, Devakottah, 
in A. S. Nos. 2 to 7 of 194% respectively preferred against the decrees of the Court 


of the District Munsiff of Devakottah in O. S. Nos. 160 to 165 of 1940. 
K. Kuttikrishna Menon for Appellant. . i 


Sir A. Krishnaswami Aiyar, Ke Umamaheswaram, A. Kuppuswami and S. Kothanda- 
rama Nayanar (Court-guardian) for Respondents. : 

The Judgment of the.Court was deliveted by j 

Patanjali Sastri, J—The Zamindar of Sivaganfa, the appellant, instituted 
the suits out of which these appeals arise for recovery of arrears of foruppu with 
interest alleged to be due to him for faslts 1347 and 1348 from! the respondents as 
joint owners of certain willages in the Zamindari granted to their predecessor in 
title on a permanent cowle on, gth February, 1881. The claim is based on the 
cowle-deed as modified by a compromise decree made in a prior litigation between 
the parties. The respondents pleaded, inter alia, that they were entitled, a 


Aem 
^ 





H 
I. (1893) L.R. 20 I.A. 99: LL.R. 20 Cal. 834 (P.C.). 
* S, As, Nos. 1155 to 1160 of 1942. SE. 19th April, 194%. ° 
e 


& a 


e' E e 


b -` 


i78 THE MADRAS LAW JOURNAL REPORTS. [1945 
deduction of the cess payable to Government by the appellant as landholder on 
the poruppu due to him, as such cess not having been paid by the appellant was 
recovered from the respondents. The District Munsiff, Devakottah, who tried 


the suits disallowed the deduction claimed, as, in his view, the resporfdents failed 


` to prove that they paid the cess payable by the appellant, and passed a decree for 
the arrears sued for with interest at 6 per cent.*per annum and costs. On appeal, 


the learned Subordinate Judge of Devakottah held, differing from the trial Court, 
that inasmuch as the Zamindar admittedly did not pay any part of the cess payable 


-ip respect of the villages in question, the entire cess must be taken to have been paid 


by the respondents who cquld not have avoided such payment. And, being of 
opinion that the appellant was liable to pay a proportionate part of the cess cal- 
culated on the poruppu payable to him, the learned Judge allowed the dedüction 
claimed in each of the suits and modified the decree of the trial Court accordingly. 


Two contentions have been raised before us qn behalf of the appellant. In the . 


first place, it is argued that after the enagtment of the provisions relating to a sub- 
landholder which were introduced in the Madras Local Boards Act, 1920, by the 
Amending Act (XI of 1930), the landholder has ceased to be liable for any part of 
the cess due in respect of the lands held by the sub-landholder who is made liable 
directly to the Government for the entire cess payable on such lands with a right 
to reimbursement from the tenants of one half of the cess paid. It is accordingly 
claimed that the respondents who are admittedly sub-landholders within the meaning 
of the Act are not entitled to reimbursement against the appellant as laadholder 
in respect of any part of the cess which they might have paid to the Government. 
And, secondly, the appellant as landholder cannot, in any case, be held liable for 
more than half the cess payable on the amount of poruppu and the respondents are 
not entitled to a deduction of the full amount of such cess as claimed by them. We 
are of opinion that both these contentions must fail. 


The questiqns turn entirely on the true effect of certain rather obscurely worded 
provisions of the*Madras Local Boards Act, 1920, as amended by the Madras Local 
Boards (Amendment) Act, 1930. These provisions may be summarised as follows : 
Section 3 (9) (21) and (22) define ** landholder," ‘‘ sub-landholder " and “‘ tenant" 
respectively and, for the purposes of these appeals, the expressions may be taken 
to refer to the proprietor, the registered holder of an under-tenure and an occu- 
pier of land in an estate respectively. Section 78 provides for the levy ef land cess 
on the “annual rent*value of all occupied lands at the rate of one anna and a 
halffor every rupee of such value. Section 79 lays down rules for fixing the annual 
rent value of lands held on different tenures, and provides that, in the case of a. 


. zamindari estate such as the one here in question, the annual rent payable by the 


tenants together with any water-rate shall be taken, to be the annual rent value 
of éhe landg The District Collector is empowered, under section 80, to require 
certain landholders and sub-landholders tó Pa lists of their lands specifying, 
in the case of a landholder who has created an undef-tenure, the kattubadi, jodi, 
poruppu or quit rent payable to him by the sub-landhglder, and, in the case of a 
sub-landholder, the annual’ rent value of the lands occupied by him exclusive of 
the water-rate, if any, payable by his tenants direct to Government, and, under 
section 81, to assess the landholder or sub-landholder “ according to such list." 
Section 88 provides for payment of land cess by landholders and sub-landholders 
and reads thus: l 


| “Every landbolder and sub-landholder shall pay to the District Collector or other officer empower- 


ed by him to receive it, the land cess due in respect of lands held by him exclusive of the amount of such 


_cess, if any, payable by*the sub-landholder or landholder, as the case may be, and by the tenant on 
„or before such dates and in such instalments as the district collector under the general orders of the 


- Board of Revenue may, by notification, declare. And ifsuch lands be occupied by a tenant paying 


"e 


* 


water-rate the land cess due on the amount ofsuch water-rate : p 
Provided that in all cases where a person hold lands with or without a right of occupancy as an 


water-rate direct the Government, such tenant shall pay to the District Collector together with the 


intermediate landholder on an under-tenure:created, continued, or recognised by a landholderor sub- 


landhdlder; it shall be lawful for the landholder or sub-landholder to recover from such intermediate 
lagdholder the whole of the.cess paid by the lándholder or sub-landholder in respect of lands held by 
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such intermediate landholder less one half the cess assessable on the amount of any kattubadi, jodi, 
poruppu or quit rent, payable by such intermediate landholder to the landholder or sub-landholder : 
Provided also that, in the case of lands occupied by tenants, it shall be Jawful for the landholder, 
.sub-landholdey or any other intermediate landholder, as the case may be, to recover from his tenant 
one half of the amount payable by such landholder, sub-landholder or intermediate landholder 


in respect of the lands so occupied.” — — . AA 
‘It will be seen from these provisions that in-the case of an estate it is only the 


landholder or sub-landholder that is made directly liable to pay land cess to the 


District Collector and not any other intermediate landholder who is not registered 
as a sub-landholder nor a tenant occupying the lands. This does not, howevey, - 
mean that the intermediate landholder or the tenant in,occupation goes free, for the 
two provisos make it clear that the landholder or the sub-landholder as the case 
pua; bs is entitled to collect from the intermediate landholder the whole cess paid 
by him less half the cess assessable on the amount of the kattubadi, etc., payable 
Dy such intermediate landholder, and, where there is no such intermediate land- 
holder, from the tenants one half of the amount payable by, such landholdey or 
.sub-landholde& The intermediate landholder who has to pay the cess to the 
]dhdholder or the sub-landholder is also similarly entitled to collect from the tenants 
one half of the amount payable by him. In other words, under the scheme of assess- 
ment, collection and adjustment of the land cess provided for under the Act, the 
annual rent value of the land is the subject of the charge, and its incidence, in the 
case of an-estate, is distributed equally between the landholder’s interest and the 
tenant’ interest in the land, each paying nine pies in every rupee of the rent value ; 
and, where one or more under-tenures have been created in respect of the land- 
holder's interest, the incidence is to be borne, as between the làndholder and the 
intermgdiate landholders in the proportion in which the annual rent value is divided: 
between them. But it is only the landholder and the intermediate landholder 
who is registered as a “ sub-landholder’’ in the office of the District Collector that 
are brought into direct relation with Government for purposes of assessment and 
recovery of the cess, that is to say, each of them has to pay to.Geernment 18 pies 
-in every rupee of the annual rent value derived by him from the land and recover 
from the tenants 9 pies for every rupee on which he has paid the cess. The position 
may be illustrated by slightly modifying the old illustration to section 88 which was 
removed, by the amending Act of 1930. A sub-landholdes is entitled to receive 
from his tenants Rs. 500 as the annual rent on 100 acresofland. ‘The sub-landholder 
has to pay the landholder Rs. 50 as kattubadi, jodi, porupgu or quit rent. The 
landholder has to pay to the Collector Rs. 4-11-0 on Rs. 50 and the sub-landholder 
„has to pay Rs. 42-3-0 on Rs. 450, and they can recover Rs. 2-5-6 and Rs. 21-1-6 
respectively from the tenants who have to bear half the land cess 6n Rs. 500, vêz., 
Rs. 23-7-0. 

It is argued for the appellant that, inasmuch as the sub-landholder is required 
under section 80 (2) (b) to specify if &he list of lands to be furnished by him the 
annual rent value of the lands occupied by him and the Collector has under section 81 
to assess the tax “‘ according to such list,” the sub-landholder is liable for the entire 
„cess and the landholder is tinder po liability to pay any part of it, This contention 
overlooks that the landholder is required under, section 8o (2) (a) (1) to specify in 
the list to be furnished, by him*to the Collector the kattubadi, etc., payable to him 
by a sub-landholder, and he has to be assessed by the Collector, under section 81 
according to such list, just as the sub-lantiholder, is to be*assessed according to the 


. list furnished by the latter ; while section 88 provides that every landhelder and 


sub-landholder shall pay to the Collector the land «ess due in respect’ of the lands 
held by him exclusive of the amount ofsueh cess, if any, payable by the sub-landholder . 
or landholder as the case may be. These provisions clearly indicate that the . 


: Jandholder is directly responsible to pay the land cess to the District Collector 


on the kattubadi or poruppu payable to him by the sub-landholder, and the absence: 
of any provision in s€ction 88 for reimbursement of the latter in réspect ofesuch 
cess also. points to the same conclusion., If,-however, the landholder fails to pay  . 
the cess due from him and the sub-landholder pays it to avert attachment and sale : 

of the-lands, the latter has his remedy under section 108 (g) of the ‘Transfer of 
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Property Act which entitles a lessee to make any payment due from the lessor and 
recoverable against the property and deduct it with interest from the rent. It is 
under this provision that the respondents claim the deduction now in question. 


The appellant next contends that the respondents are not entitled to à deduction 
of the full cess payable on the kattubadi or porugpu as one half of such cess is to be 
borne by the tenants. It is true that, in its ultimate incidence; the burden of such 
cess has to be shared equally between the landholder and the tenants. But, as 
pointed out already, under the scheme of collection and adjustment laid dówn 
im the Act, the landholder has to pay to Government in the first instance the whole 
of the cess payable on the &oruppu and recover frome the tenants one half of the 
amount so paid. There is, however, no provision in the Act enabling the sub- 
landholder who pays the ful cess payable by the landholder to recover from the 
tenants half the cess paid. ‘The respondents will thus have no means of reimbursing 
themselves in full if they are not allowed the deduction as now claimed by them. 
There is nothing to show that they have recovered from the tenants anything more 
-than one half of the amount payable by themselves, that is on tħe annual regt 
value of the iands less the poruppu payable to the appellant. l 

The decrees of the Court below are, therefore, affirmed and these appeals 
are dismissed with costs. 


_ BV.V. l € à "o Appeals dismissed. ' 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SiR ALFRED Henry LroNEL Leacu, Chief Justice AND MR. JUSTICE 
LAKSHMANA Rao. 
Srinivasa Tholappachar a 0 Appellant” 


v. 
K. Seshagiri Rao, Sale Officer to the Co-operative Societies at Bellary .. Respondent; 
Madras Co-operative Societies Act (VI of 1932)—Sale officer executing award under, postponing the sale— 
Acts judicially and is “gtitled to the protection of Judicial Officers Protection Act (XVIII of 1850). 
The sale officer executing an award*under the Madras Co-operative Societies Act, in ordering 
an adjournment of a sale acts judicially and is entitled to the protection of the Judicial Officers Pro- 
tection Act. The fact that his order is not appealable does not turn it, from a judicial act, into an 
administration act. 
Decision of Chandrasfkhara Ayyar, J., affirmed. 
Appeal under clause 15 of the Letters Patent against the judgment and decree 
of Chandrasekhara Aiyar, J., dated 5th January, 1945, and passed in S. A. No. 321 
of 1944 preferred against the decree of the District Court, Bellary, in A. S. No. 8r 
of 1943 (O: S. No. 151 of 1942, District Munsiff Court, Hospet). 

B. V. Ramanarasu for Appellant. 

The Government Pleader (A. Kuttikrishna Menon) for Respondent. 

"The Judgmeént of the Court was delivefed by 

The Chief jfusüice.—lhis is an appeal from a judgment of Chandrasekhara 
Aiyar, J., under clause 15 of the Letters Patent. The appellant has lost in all the 
three Courts below and we see no reason why he ghould S$ucceed here. : 


The appellant is the owner of land in the Bellary district. „He leased it to one 
Ayyaswatni Pillai for the purpose of sugarcane cultivation. The lessee was a 
member of the Hospet Sugarcane Growerg Co-operative Society and was indebted 
to the society. An award was passed against him under the provisions of the 
Madras Co-operative Sccietie$ Act, 1932, and in execution of the award the Co- 
operative Society attached the trop on the land leased to.Ayyaswami Pillai. The 
date of the attachment was the 19th March, 1941. At the time of the attachment 
a sugarcane crop was growing on the land.  The.awaid was forwarded to the 
sale officer of the Co-operative Department for the purpose of execution. On the 
25th March, 1941, in the execution proceedings, the appellant had claimed, as the 
landford, to be entitled to priority in the sufm ‘of Rs. 429 in respect of the rent due. 
. His claim was investigated by the sale officer and allowed by an order dated the 
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7th April, 1941. "The sale officer had fixed the sale for the 8th April, 1941. On 
that date he passed an order adjourning it until the 21st April, 1941: "The appellant 
says that the postponement was unlawful and that as the result of the postponement 
the crop coid not be gathered in time. Consequently it was ruined. ‘The appellant 
filed a suit in the Court of the District Munsiff of Hospet against the Co-operative 
Society and the sale officer. .He claimed Rs. 1,268 against both defendants. The 
District Munsiff dismissed the suit.as against the second defendant and his decision 
was upheld by the District Judge of Bellary on first appeal. It was also upheld by 
Chandrasekhara Aiyar, J., on second appeal. á 


The case against the saleeofficer who was the second defendant and is the only 
respordent in this appeal, is that he acted wrongfully in postponing the sale and 
it is said by the appellant that consequently he is liable to him in the sum of Rs. 429 
as damages, this sum representing the value of the crop which was lost. ' The District 
Munsiff dismissed the suit against the sale officer on the ground that he.had not 
been sued as such. The District Judge eonfirmed the decisioi? on the ground that 
the sale officer, In ordering the postponement of the sale, was acting in a judicial capa- 
city and consequently was entitled to the protection given by the Judicial Officers 
Protection Act, 1850. Chandrasekhara Aiyar, J., agreed with the District Judge. 
The sole questionin the appeal is whether the sale officer was acting judicially or 
merely in an administrative capacity. It is common ground that if he was acting 
judicially he is entitled to the protection of the Act. 


Rufes have been framed under the Madras Co-operative Societies Act and 
they provide for the execution of awards. The officer appointed to execute the 
award js the sale officer, who is defined in the rules as meaning an officer of the 
Co-operative department empowered by the Registrar by general or special order 
to attach and sell the property of defaulters. The tenant was the defaulter and 


. it was the duty of the respondent to execute the award which had been passed 


against him. Rule 22 (4) (i) states that the Registrar of the'eDistrict or the 
sale officer may, in his discretion, adjourn a sale to a specified day and hour, 
recording his reasons for such adjournment. Where a sale is so adjourned for a 
longer period than seven days, a fresh proclamation under clause (h) must be made, 
unless the judgment-debtor consents to waive it. Sections 57-B states that the 
Registrar or a person empowered by him in that behalf shall.be deemed, when 
exercising powers under the Act for the recovery of an amoynt by the attachment 
and sale or by the sale without attachment of property, or when passing orders on 
an application made to him for recovery or to take some step in aid of recovery, to 
be a Civil Court for the purpose of Article 182 of the First Schedulf to the Indian 
Limitation Act. 


#4 


There were here proceedings in execution analogous to proceedipgs in execu- 


_ tion under the Code of Civil Procédure and if the Registrar of tht district had 


passed an order directing the postponement of this sale, there could be no doubt: 
that he would have been acting in a judicial capacity. The sale officer is given 
equal power of ordering an adjournment and he exertised this power in execution 
proceedings regularly instituted. We can see no difference between the exercise 
of the power by the Registrar and the exercise of the power by the safe officer. 
The fact that the order is not appealable does not turn it, from a judicial act, into 
an administrative act. ‘There are orders contemplated by the Code of Civil Pro- 
cedure which are judicial orders and which are nof appealable.- . | 


Agreeing with the judgment of the, District Judge and that of Chandrasekhara 

Aiyar, J., we hold that, the sale officer acted judicially in passing the order for the 

ostponement of the sale and that consequently he is entitled to the protection 
of the Act. s : oe 


The appeal is dismissed with costs. . us 5 ox . 
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[PRIVY COUNCIL] - 


(On appeal from the Chief Court of Oudh:) E 
PRESENT :—LORD THANKERTON, Sirk MADHAVAN NAIR AND Sin Jonn BER UMONT. 
Musammat Inder Kuer : -. 4. Appellant” 
Musammat Pirthipal, Kuer and another f - ,. Respondents. 


. Hindu Law—-Joint family Partition Essentials — Conduct of family and attendant circumstances — Sfi 
ciency to prove separation. 

“Though there is no evidence of actual partition of the joint state pya metes and bonds there 
* can still be a partition as physical division of property is not necessary. Once the sliares are defined 
there is a severance of joint status. The parties may then make a physical division of the property 
or they may decide to live together and enjoy the property in common. But the property ceases 
to bejoint immediately the shares are defined and thenceforward the parties hold as tenantsin common. 

Iis well established «hat separation of family san be proved by the conaucs of the family and 
the attendant.circumstances. $ 

2 e 


F. M. Pringle for Appellant. 
C. S. Rewcasile and L. M. Joplong for Respondents. - 


Their ‘Lordships’ Judgment was delivered by 

Sır MADHAVAN Narr.—This is an appeal from the decree of the Chief Court 
of Oudh dated 27th Febryary, 1940, which reversed the decree of the Civil J ude, 
Sitapur, dated 30th September, 1936, and, decreed the plaintiff's suit. 


. The appellant before the Board was the second defendant in the suit,-the surviv- 
ing widow of one Mathura Singh, deceased. The first and the only other defefidant, 
her co-widow, did not join the appellant in filing this appeal. She was therefore 
made the third respondent. During the pendency of the appeal she died and her 
name was removed ; and the appellant was ; made her heir and legal i ED 
by the order of tht Chief Court. . 


‘The deceased husband of respondent No. 1 and respondent No. 2 were the 
original plaintiffs in the suit. They will be referred to as the respondents. 


The ne of the parties to the suit is shown i in the following genealogical 











table: - i , 4 
CS k | Rom. Singh 
e . : P L | : : " 
Raghubar Ram Dayal Ram Sahai- Raj Kuer 
(d. between E and 1889) (d. 1899) (d. about 1886) (d.) ^ 
Sheo Sing— Mst. Bittan Kuer - Maharaj Mathura— Mst. Suraj Kuer Mst. Badan Kuer 
(d. 17-12-20) (d. 28-2-24) Kuer (d.) | (d.) (def. No. 1) | ‘ (d.) 
. ==Mst. Kanchan Kuer . (ar -12-34) (d. 7-5- Ar) x 
T. (d. 25-4-80) E bd = Mst, Inder Kuer 
T - (def. No. 2) opens I 
i nid (PIF. No. 1) Shanker Dayal Lalay Gotdran 
: (d. . . (PLE. No. 25 Munia Kuer. 
=x Mst. Pirthipal Kuer (Respt. No. 2). è 
(Respt.-Nq. 1). r l . Ram Bharose. 


One Bakhtawar Singh, a Hindu, had. three sons, Raghubar, Ram Dayal and Ram 
Sahai. Of thes® Raghubar and Ram ‘Dayal had each one gon called respectively, 
Sheo-Singh and Mathura Singh; and Raghubar had ‘a daughter as well, whose 
sons were the plaintiffs in the suit: Sheo Singh died on the 17th December, 1920, 
withotit issue Seaving two widows Musamgnat Bittan Kuer, who died on 28th 
_ February, 1924, and Musammat Kanchan Kuer, who died on 25th April, 1930. 








** Pe C. A. No. 3 of 1943. - i i yth May, 1945. 
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'. Mathura Singh, the cousin of Sheo Singh, died on 11th December, 1934, 
leaving two widows—the defendants in the suit—of whom the surviving widow, 
. the second defendant is, as was stated before, the appellant. 


The appeal arises out of a suit instituted by the respondents for possession 
of the immoveable properties mentioned in lists A and B of the plaint, under claim 
of being the heirs of Sheo Singh, the last full owner. They claimed the properties 
as Sheo Singh’s separate estate, te which they as his sister's sons. were entitled to 
succeed by virtue of section 2 of the Hindu Law of Inheritance (Amendment) Act 
(II of 1929) (hereinafter referred to as “the Act"). The Act applies to persons 
otherwise subject to the Law, of the Mitakshara. Section 2. of the Act says that > 

"ES as te 4 son's daughter, daughter's daughter, sister and sister’s son shall in the order so specified 
be entitled to rank in the order of succession next after a father's father and before a father's brother." 
It will be observed that Mathura Singh, as the son of Sheo Singh’s father's brother 
and ranking as such in the Mithakshara order of succession would, under the section, 

' be postponed to the plaintiffs as sister's sons of Sheo. Singh. dhe case of the ges- 
pqndents is that after the death of Sheo Singh, his widows Bittan Kuer and Kanchan 
Kuer, entered into joint possession of Sheo Singh’s property, that on Bittan Kuer’s 
death, Kanchan Kuer came into possession of-the entire property, that on her 
death Mathura Singh took wrongful possession of the same and that on his death 

‘his widows obtained wrongful possession against them. $c 

The appellant and her co-widow resisted the claim of the respondents on the 
alternative contentions, viz., (1) that the próperties in su&t were joint family pro- 
perties which on Sheo Singh's death in 1920 passed by survivorship to their husband, 
and on his death in 1934, to themselves for a limited estate, and the appellant 
claims fhat on her co-widow's death they vested in herself alone ; and (2) that even 
if the properties were the separate properties of Sheo Singh, under the custgm appli- 

. cable to the family, Mathura Singh took as heir, the operation of section 2 of the 

* Act being excluded by section 3 thereof. Section 3 is as follows: , - 

** Nothing in the Act shall (a) affect any special family er local custom having the force of law." 
The custom relied on by the appellant and her co-widow is thus stated in para. 21 
„of their joint written statement: - ` l 

* Tt has been the custom in the family of Bakhtawar Singh and his descendants that in the presence 
of collaterals, daughters, their sons, or sisters and their sons, are excluded from inheritance. Ifthere 
` be no collater4l then daughters, their issue, and after that sisters and their descendants become heirs.” 
. On the above contentions two questions arose for decision in the Courts in 
India, and the same questions arise for decision also before the Board. "These 
questions are: (1) Whether Sheo Singh and Mathura Singh weré members ofsa 
joint Hindu family or whether Sheo Singh died while separate from Mathura 
Singh and (2) whether there is any custom in the family of Sheo Singh excluding 

sisters and their issue if collaterals afc in existence. : . 


In support of their respective contentions both parties gave evidence, both . 
oral and documentary, on a consideration of which the learned Civil Judge answered 
both questions in favour of the appellant ; the learnefl Judges of the High Court 

. set aside his decision on both points. . i , 


As is usual in cases of this kind, the oral evidence is much interested and in- 
definite, and the documents by themselves are inconclusive. The case. has to be 
decided on the evidence read as a-whole: The burden of proving that Sheo Singh 
was separate in estate from Mathura Singh is on thegespondents. It is well known 
that the estate of every Hindu family is presumed to be joint, jeint in food, worship 
and estate ;- but the strength of the presumption necessarily varies in each case. 
It has been laid down that the presumption-of union is stronger in the case of brothers 
than in the case of cousins, and the further you go from the founder. of the family, 
the presumption becomes weaker and wéaker.. ‘The evidence in the case has te be 
reviewed in the light of this presumption. Sheo- Singh and Mathura Singh, ‘being 
cousins, the presumption of jointness may not be so strong as it would be had they, 
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The respondents have not been able to assign any definite date as regards the 
` partition in the family of their uncle: They are only nephews of Sheo Singh who- 
ordinarily may not be expected to know the details of his family affairs, though 
according to the evidence they had lived long in their uncle’s family. ‘Their counsel 
stated (see page 13 of the records) : HE 

* Raghubar Singh, Ram Sahai, and Ram Dayal were separate. My client cannot give the 
date when separation took place, but it took place when the sons of Bakhtawar Singh were alive. 
'The separation took place some time between the first regular settlement and the death of Ram 
Sahai. Raghubar was separate from before." 
The settlement referred to is 1873, and Ram Sahai died in or about 1886. There is 
some evidence, not direct, béaring on the point, but® it is not sufficient by itself to 
establish the truth of the counsel's statement. "Their Lordships will refer*to it 
later. In this connection it is necessary to observe that though the respondents 
may not be able to prove the exact case of separation set up by them in their counsel*s 
statement, they will be entitled to succeed in theif case if they are able to prove to` 
the satisfaction of the Court that Sheo Singh and Mathura Singh must have been. 
separate in estate and that Sheo Singh died while separate from Mathura Singh, 
which is what they have really attempted to do, relying on the evidence read as a 
whole to support that conclusion inferentially. i. 


Their Lordships will first deal with the question whether Sheo Singh died while: 
separate from Mathura Singh. After holding that separate devolution of shares 
in the properties, specification separately of the shares of Sheo Singh and Mathura 
Singh in the Khewats, the fact that they held sir, khudkasht lands separately, that they 
held groves separately, that they had separate residences, that they executed separate 
powers of attorney and had separate servants and other factors, relied on,by the 
respondents to show that Sheo Singh and Mathura Singh were separate in estate,. 
were not"necessarily inconsistent with the existence of a joint Hindu family, the 
learned Civil Judge concluded that the family was joint chiefly by reason of (1) 
the evidence of Musammat Suraj Kuer, defendant No. 1, taken on commission, (2 
the evidence afforded by certain books of accounts, Exhibits A-37 to A-4o0, and K 
the evidence that the income of the entire estate was collected by Sheo Singh alone 
in his lifetime. In support of the conclusion that the family was joint and was not 
divided Mr. Pringle,«he learned counsel for the appellant, has taken their Lord- 
ships through most of the evidence in the case. Their Lordships will refer only to 
those salient features dn the evidence which they think are sufficient to decide the 
point under consideration and will deal with the relevant objections thereto as they 
proceed. i 


* In their Lordships’ opinion evidence relating to devolution of properties in 
separate shares where such devolution happened, and the holding and management 
of paopertiegin separate shares, are the most important evidence in this case on the 
question of separation. When Ram Sahaig one of the three sons of Bakhtawar, 
died in or about the year 1886, evidence shows that in*two villages, his share was 
mutated in the name of his widow Raj Kuer to the exclusion of his brothers (see 
Exhibits 22 and 2$). Exhibit*22 shows that she was also the lambardar of the village 
ofBadhwa. It is said that these shares came back to the family but it is not shown. 
in whatecircumstances. However, to the extent they go these documents would 
suggest that there may well have been 2 separation of shares before the death of 
Ram Sahai. It is not known whether Raj Kuer obtained the shares of her husband 
in the other three villages in Which also he had shares. The learned Judges of the 
High Court'say that all his pr@perty was mutated in.the name of his widow but the 
evidence on record refers only to the abdvementioned two villages. Their Lord- 
ships agree that this evidence by itself is not enough to establish the case of separation 
set up, but «t requires explanation, and Mr. Pringle explains it by saying that the 
shares in «question were given to her by way of consolation to the widow on the 
death.of her*husband. -The learned Judges-of the High Court. say with reference 
to the plea that: da 


“t It is well established that there is no presumption that mutation in the name of a Hindu widow 
is By Way of consolation, Consequently whoever raises the plea of mutation being for consolation 
i : 


» 
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must prove it but in the present case there is no evidence worth the name in support of the defendants’ 


allegation on this point." ` 


This view has not been shown to be wrong. The learned Judges say further, that 
* the fact that Ram Sahai's and Sheo Singh’s widows were lambardars in some of the villages - 
knocks the bottom out of the plea of consolation.” ote f 
The. next instance of mutation to be noticed is the one that followed on the death 
of Sheo Singh, who died in 1920. e The following extract is from the learned Civil 
Judge's judgment : T 
“ The shares of the property of Sheo Singh and Mathura Singh were separately recorded in the 
khewats, and after the death of Sheo Singh his property was separately recorded in the names of his 
widows as appears from the khewaf$ and khetonis (Exs. 27 to 34 and 37 to 39). The widows of 
Sheo Singh were also made Lambardars of their share of the property (vide D. W. 10, page 57).” 
This instance of mutation strongly supports the view that Sheo Singh before his 
' death must have becomé separate in estate from Mathura Singh, for, if they were 
joint, mutation would: in the normal course be in the name of Mathura Singh and 
notin the namg of the widows. In this éonnéction the High Court observes that : 
| * é the order of mutation having been passed by the Tahsildar shows that Mathura Singh did not 
even contest the widows’ right to succeed to their husband.” 
Ex. 17 shows that on Bittan Kuer’s death the property standing in her name in 
village Tambour was mutated in favour of the surviving widow Kanchan Kuer, 
as stated by the Tahsildar “on the basis of inheritance." The mutation made 
in favour of the widow in the case of Sheo Singh’s death also is said to have been 
made by way'of consolation without any proof that it had been so made. If that had 
been so made originally, on Bittan Kuer's death, why should her portion be mutated 
again 1g favour of Kanchan Kuer who had been given her specific portion already ? 
An order made in mutation proceedings is, no doubt, not a judicial determination 
of the title of the parties, but that it has evidentiary value cannot be disputed. It 
*. appears to their Lordships that the true explanation of what happened, is this, that 
when their husband died the two ,widows succeededeto his estat as they would 
ordinarily do under the Hindu law, and when one'of them died, the other succeeded 
to the ordinary widow's estate in the whole of it, from which it would follow.in the 
absence of a reasonable explanation that their husband died while separate from 
Mathura Singh. This is the real evidentiary value of the: mutation proceedings 
in this case, and the learned counsel who has gone through the evidence with great 
care has not been able to give any satisfactory explanation ofzthem except that the 
properties were given by way of consolation to the widows which is true neither in 
law nor in fact. The instances of succession which their Lordships have noticed 
are clearly inconsistent with the family being joint. Further, in Several villages 
the widows were lambardars. They had separate servants for collection of rents 
and they filed suits for arrears of rents even in a village of which Mathura Sipgh 
was the lambardar. These facts are fill of significance and support tBe view tha 
Sheo.Singh was separate fram Mathura Singh before he died. 


The above evidence dges not stand alone. Another kind of evidence relates 
to the holding of the lands. There is evidence not only that the shares of Sheo 
Singh and Mathura Singh werg specified in several khewats but also they held 
sir, khudkhast lands and groves separately. It is true that there is no evitlence in 
this case of actual partition of the joint egtate by metes apd bounds, but physical 
division of property is not necessary. | . 

** Once the shares are defined there is a severance of joint status. The partie»may then make a 
physical division of the property or they may decide to live togetl&r and enjoy the property in common. 
But the property ceases to be joint immediately the shares are defined ‘and ere nied the parties 
hold as tenants in common." , (See the decision of the Board in Harkishan Singh v. Partap Singh*.) 

The other relevant evidence indicative of separation such as, having separate 
residence, separate business, separate servants, separate cattle sheds,.and others 

‚ofa like nature which are important, have all been fully considered in the judgment 
of the High Court and need not be referred to again. It is well established that 





a 9 i p 1, (1938) 2 M.L.J. 294 : 42 C;W.N. 1021 (P.C.). MN 
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separation of family can be proved by thé conduct of the family and. the attendant 
circumstances ; and their Lordships are of opinion that in this case there are strong 
circumstances proving the separation of the family. g. $ 


" . 

. The cumulative effect of the evidence examined above is sought to be nega- 
tived mainly by referring to entries in the account books, A-37 to A-40, for the years. : 
1914-15, 1915-14, 1918-20, and 1920-23, respectively, to show that the family 
remained joint. Their Lordships are not sati$fied after an examination of the 
various entries brought to their notice that the account books represent accounts 
éf the joint family ; on the other hand they agree with the High Court that the 
evidence gives strength to the respondents’ case thatthe accounts are the separate 
accounts of Sheo Singh. They may add that there is nothing in the evidence to 
show from what source the monies dealt: with in the accounts came. The other 
‘documents brought to their Lordships’ notice, such as A-2, A-42, A-43, A-45, are not 
for the. seasons mentioned by the learned Judges necessarily inconsistent with the 
respondents’ case. "The evidence of thé first defendant, the co-widow, taken on 
commission, distinctly supports the case of the plaintiff, that Sheo Singh and Mathura 
Singh were separate. Their Lordships do not attach much importance to the 
evidence that Sheo Singh collected the rent and paid the revenue on behalf of tlie 
co-sharers as he was the lambardar of many of the villages. 


In their Lordships' opinion the evidence surveyed as a whole including the 
oral evidence leads to the conclusiom that the separation of estate in this family 
began from about the time of Ram Dayal’s death and went on progressively till 
it culminated in effective separation between Sheo Singh and Mathura Singh before . 
the death of Sheo Singh, and that Sheo Singh died while separate from Mathura 
Singh. It is difficult to ascertain definitely the date when the separation took 
place but that is not a defect as their Lordships are satisfied from the evidence that 
it did take place before the death of Sheo Singh. The learned counsel for the,* 
respondents states that the separation took place at or about the year 1900, judging ` 
from the entry in-column 3, headed period of cultivation, “ 20 years from 1309 
Fasli”? noted against Thakur Sheo Singh, “ proprietor,".in Ex. 27, an extract 
from the Khetauni of village Tambur, but it is difficult having regard to the nature 
of the evidence to assign any exact date, nor is:it necessary to do so in the circum- 
stances of this case. : p 


In view of the finding that Sheo Singh died whileseparate from Mathura Singh, 
the appellant cannot succeed unless the alleged custom of exclusion of sisters and 
their children hy collaterals is established, which is the next question for consideration. 
In support of this custom the appellant and her co-widow relied in the Courts below 
mainly on the wajib-ul-arz of Isapur village—Ex. 41, dated 1873. Para. 4 of the 
wagb-ul-arzeruns as follows: — 5 l ] 

** The custom obtaining in the family of the Zamindars of this village is that on the death of any: 
co-sharer, if there be any male issue and widow, the male issue gets the heritage in equal shares and the 
widow, food and raiment . .-. .Ifthere be no male issue, the real brothers shall be the heirs, 
generation after generation, and shall support the widow. If eve& real brothers be not in existence, 
then the widow shall remain the heir for life. Ifthere be tWo or more widows, they shall be the owners 
in'equalshares. In the event of the widow becoming immpral, she shall be deprived of the share. 
If there Be no widow even, then the nearest among the collateral relations if the widow’s husband 
shall get the share and if even he be not forthcoming, then the daughter and her issue and sister 
and sister's issue shall be the heirs.” i f 

. The wajib-ul-arz has been attested by Ram Sahai, Raghubar Singh, Ram Dayal 
and other ¢o-sharers of the village. Thelearned Judges held that the above para- 
graph of the wajib-il-arzcan hardly be taken as a custom for the reasons that, (1) on 
Ram Sahai's'death his property devolved on Raj Kuer, and not on his brother 
Ram Dayaj, (2) wajib-ul-arz are often untrustworthy as they record not custom but 
the wishes of those who dictate them, (3) in the present case there is no satisfactory 
evidence that the clause records a customs (4) none of the Witnesses examined could 
cite.a single instance of the application of the custom and (5) it is difficult to see how 
there could have been a custom of exclusion of sisters when sisters were no heirs 
at ali prior to the passing of Act II of 1929, The,learned Judges had before them 
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another wajib-ul-arz—Ex. A-2—‘ which contained no such provision relating to’ the 
succession of sisters as is contained in the -wajtb-ul-arz of Isapur.” They, therefore, 
held that the custom set up was not proved. ~ | ~ . 


? ? 


. The printed records show that Ex. A-2-is a translation of an extract fromthe 


. wajib-ul-arz of the village Ismailgapj, in which also, the predecessors of the parties | 


were co-sharers, containing only paras. 1, 3, 13 of the wajtb-ul-arz. The extract is a. 
certified copy issued by the copying department of the Sitapur Collectorate. It does 
not contain para. 4 of the wajib-ul arz or any reference to the alleged custom. 
- . ‘A translation of the original wajib-ul-arz of Ismailganj containing all the paras 
. * graphs has now been brought to their Lordships’ notice by the respondents, included 
in thee“ supplementary record." It contains para. 4 of the wajb-ul-arz styled “re- 
_ lating to right of inheritance." Normally their Lordships will not at this stage take 
- this document into consideration, without having the queston of its admission 
considered by the High Court, but the appellant's learned Counsel, though, he 
objected to the manner in which it has een brought to theii* notice without «the 
usgal formal application for admission of the document, has agreed that he has no < 
objection to their Lordships treating it as admitted. ‘Their Lordships are surprised 
that the learned Judges.of the High Court were led to think that there was no refe- 
rence to the right of inheritance in the wajib-ul-arz of Ismailganj. The trial Court 
does not in this connection refer to this exhibit. Paragraph 4 “‘ relating to inheri- 
tance " of this wajib-ul-arz runs as follows: . m | E 
|. * *À @aughter* and herissue'are not'entitled to inheritance and a chfldless widow whose hugbànd's 
share was separate and whose husband used to get rendition of accounts only, is entitled to inheritance 
and possesses powers of transfer also. In case the:share is divided but no rendition of. account is . 
made she (the widow) holds the-share without power of transfer and after her that share'devolves 
on the lawful heir, In case there are male “ issue from several wives, then division of share takes 
place on the number of wives. A woman who-is not lawfully wedded and her issue haye no right 
whatsoever. She gets maintenance (food and raiment) as long as she remains alive." (The res 
+ of the paragraph omitted refers to the custom of.adoption ; and of the rights of an adopted son and 
the son born after adoption.)" ede pur detis .. -e : : 

. The above paragraph does not contain any feference to inheritance by siste 
and their.sons at all, and in that respect is not in conformity with the custom con- 
tained in. paragraph 4of the- wajib-ul-arz of Isapur, which excludes sisters and their 
children in the presence of.collaterals. -As already stated the predecessors of the 
parties to the suit were co-sharers in both the villages. In an appropriate case like 

- the present what is the rule of inheritance to be applied according to the custom 
of the family? In view of the inconsistent statements contained in these two docu- 
ments as regards the right of inheritance their Lordships hold without. any further 
consideration of the question which seems to them to.be unnecessary in:the cir- 
cumstances, that.the alleged. custom set.up by the appellant and her co-widow has 
not been established. In the result, their Lordships will humbly advise His Majesty 
that this appeal should be dismissed fveth costs. $ "E. 

KS. - Ct ee i i o o Appeal dismissed. 
=- -IN THE HIGH GOURT OF JUDICATURE AT MADRAS. i: 
RE PRESENT :—"Mr. Justice YAHYA. ALI. T s 
Ramanatha, Mannadiar | oe. 7 EU |. fe Petitioper* 7 
; l oU. 
T. K. Ramaswami Iyer ..c Respondent. 
_ Legal Practitioner—Pleader— When can be permitted to appear against his former client gr his representatives 
in interest in the same suit—Civil Rules of Practice (Madras), Rule 20pproviso—Applicability. db 
‘The discretion to permit a pleader who has acted for one party to actfor*another in the same suit, 
vests in the Court. E d 2 e ee . Tues no. AN 
X was a creditor of the tavazhi of Y and others. He obtained a money decree and in execution 
thereof purchased for a portion of the decree-amount the properties in the possession. of the tavazhi. 
He attached subsequently thg further interest of the tavazhi in the tarwad. In a partition'suit relating 
to the tarwad,X was impleaded as an alienee but IÉng prior to the passing of the preliminary degree-an 
— arrangement had been entered into between Y as representing the tavazhi and-X whereby X surren- 
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dered to the tavazhi the properties purchased by him in the Court sale and in consideration thereof 
the entire interest of the tarwad properties was mortgaged to X who then ceased to have any interest 
in the suit except to watch his mortgage interest. : X then assigned his mortgage interest to R, who 
in turn assigned it to the sub-tavazhi of Y. Y and his tavazhi did not employ the services of X’s pleader 


who was approached by the plaintiffs with a vakalat. X gave a letter in writing pernfitting the vakil - 


ve appear EOS the plaintiffs. The vakil applied to the Court for permission to appear for the plaintiff. 

objected. i . . - no 

Held that, in the circumstances, the proviso to Rule 20 of the Civil Rules‘of Practice applied to 

the case and.the express consent of X and the implied constnt of his representatives in interest was 

sufficient to enable the vakil to appear for the plaintiffs and the Court can in its discretion grant him 
permission to do so. : 


Petition under section 115 of Act V of 1908, praying that the High Court will, 


: be pleased to revise the order of the Court of the Subordinate Judge, South Malabar 
at Palghat, dated 5th September, 1944, in I.A. No. 558 of 1944 in O. S. No. 114 of 
1933. ^ — l Z2" 
-c P. A. Érishnakutti Nair for Petitioner. e 

°C. K. Viswanatha Aiyar for Respondent. ` 

. The Court delivered the following uu . 

JupGMENT.— This is an application to revise the order of the Subordinate 

Judge of Palghat granting permission to the respondent vakil who was appearing. 
and acting for the 215th defendant in O. S. No. 114 of 1933, on his file to accept 
the vakalat and act for the plaintiffs in the said suit. The petitioner herein is the 
51st defendant in the suit and he is thesnanager of one of three tavazhies,constituting 
the tarwad. "The objection of the petitioner to the order under revisioh is that 
the learned Subordinate Judge exercised a jurisdiction vested in him with material 
irregularity. It is contended for the petitioner that there is a conflict between the 
case of the 215th defendant and his representatives in interest. 


- Thegeneral principle with regard to the appearance of counsel for two clients 


whose interests may conflict is set out in “Halsbury’s Laws of England" (Hailsham’s , 


edition), Volume II, at page 532. It is stated there that where interests of two 
clients may conflict, counsel ought not to appear for both of them. -Likewise, 
counsel ought not to accept a brief against a party even though the party refused to 
retain him in any case in which he would be embarrassed in the discharge of his duty 
by reason of confidence reposed in him by that party. At page 534 of the same 
volume occurs the following passage : è NE 
* Counsel who has drawn ‘pleadings or advised or accepted a brief during the progress of an 
action on behalf of any party ought not to accept a retainer or brief from any other party without 
giving the party for whom he has drawn pleadings, or whom he has advised,-or on whose behalf he 
has accepted a bref, the opportunity of delivering a brief to him." 
Although the general position is as stated above, it is principally a matter of pro- 
fessional ethics, and so far as this province is concerned, the matter is regulated by 
Rute 20 of she Civil Rules of Practice. Thaé rule while prohibiting a pleader who 
has drawn pleadings in connection with a suit or who has acted for a party in any 
such suit from appearing therein for any person whose Interest is opposed to that of 
his former client provides expressly that he may so appear ‘‘ when specially autho- 
rised by the Court, or by consent of the party.” * The proviso to that rule says that. 
the consent of the party shall be presumed if he engages another pleader to appear 
for him “in such suit without offering an engagement to the pleader whose services 
he originally engaged. .The scope and purpose of this exception has been set out 
by a Bench of this Court in Reerappa Chettiar v. Sundaresa Sastrigal! in these words : 
St - e° „in order to pgevent an unscrupulous or cantankerous client from depriving 


~ 


his opponent of the services of pleaders, Rule 277 of the Civil Rules of Practice givesa discretion to . 


the Court to specjally authorise a pleader to appear and act for a party whose interests are opposed 
to those of the party for whom he at one time acted or appeared or gave advice.” 

It is manifest that the discretion to permit a pleader who has acted for one party 
, to act foreanother in the same suit vests in the Court. The question therefore is 
whether that discretion was not properly exercised. in this case. The facts are these. 


The g15th defendant was not a member of the tarwad. He was a creditor of the © 


- 
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tavazhi of the 51st defendant and others. He obtained a money decree and in 
execution thereof he purchased in Court auction for a portion of the decree amount 
the properties in the possession of the tavazhi. ‘He attached subsequently the 
further intetests of the tavazhi in the tarwad. He was impleaded in O. S. No. 114 
of 1933 as an alienee, and one of his main defences in the suit was that in any event 
he had effected substantial improvéments at an expense of about Rs. 20,000, and 
that he was entitled to the value thereof. The preliminary decree was passed by 
the Sub-Court on 28th December, 1939, on the basis that the Razi decree passed 
in O. S. No. 37 of 1887, amounted to a partition between the three branches. There 
.Was.an appeal to the High Court in which it was decided by a judgment dated 14th 
September, 1943, that the suit decree did not amount to partition but only to a 
maintenance arrangement and consequently the suit was remanded to the Sub- 
Court for proper disposal. Long prior to the passing of the preliminary decree, t.e., 
oh goth May, 1937, an arrangement had been entered into between the tavazhi 
represented by the petitioner and the g15th defendant whereby the latter had 
surrendered to«the tavazhi the properties purchased by him in the Court sale and 
in*consideration thereof, the entire interest of the tarwad properties was mortgaged 
to the 215th defendant for a sum of Rs. 8,250. This arrangement was reported to the 
Sub-Court through I. A. No. 1165 of 1939 and was recorded. Virtually therefore 
from May 1937 the 215th defendant ceased to have any interest in the suit except 
to watch his mortgage interest. Subsequent to the arrangement, the said 215th 
defendagt assigned the mortgage to one K.S*Ramachandrg Iyer in July, 1940, who 
in turn assigned it in 1941 to the sub-tavazhi of the 51st defendant. "Thus it will 
appear that from 1937 onwards it was open to the petitioner and his tavazhi, if 
they wgnted, to employ the services of the respondent vakil, but they did not choose 
to do so. They did not do so even after the case had been remanded by the High 
Court and was taken up for enquiry. The tavazhi represented by the 51st defend- 
ant had not in their pleadings set up any claim for improvements until the disputes 
between the tavazhi and the 215th defendant were seftled. In th$s state of affairs, 
the plaintiffs approached the respondent vakil with a vakalat on 16th June, 1944. 
The 215th defendant was asked if he had any objection, and he gave a letter in 
‘writing permitting the vakil to appear for the plaintiffs. -In these circumstances, 
the vakil was entitled to presume that. the petitioner's tavazhi did not require his 
services. He accepted the plaintiffs! vakalat on 2nd July, 1944, subject to the 
sanction of the Court and promptly applied to the Court for permission on 5th July, 
1944. The learned Subordinate Judge questioned the petitioner in Court whether 
the tavazhi was intending to utilise the services of the vakil, and he stated that he 
did not intend to appoint him as his vakil since he had already accepted the plaintiffs’ 
vakalat, 


Upon the above mentioned facts, it is plain that the proviso to Ryle 20 ofthe: 


Civil.Rules of Practice applies, and that the express consent of the 215th defendant 
and the implied consent ofhis representatives in interest was sufficient to. enable 
the vakil to appear for the plaintiffs. But he took the precaution’ of applying to 
the Court and obtaining the .Coust’s permission also. "The Court upon these facts 
was entitled to grant the permission and it was eertainly not an improper exercise 
of the discretion. l °. 


The only other ground that is emphasised is that these is a conflict of interest 
between both parties particularly on the question of improvements. The vakil 
in his counter affidavit filed in the application for stay made in this Court says that 
he has seen no documents on the question of improvements aad that there are no 
such documents in-existence. He also states that he received no instructions from 
the 215th defendant after May 1937 except to get the arrangement recorded. In 
the reply affidavit filed there is no refutation of these statements. ` : 


In these circumstances I see no reason to interfere ‚with the order passt by 
__the Subordinate Judge. The revision petition is dismissed with costs. : 


K.S. ; ———— Petition dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— Mm. Justice Kine. 


Nayar Varada Pillai Appellant” 
U. 5 * = 
Ghulam Dastagir and others .. Respondents. 


Madras City Tenants Protection Act (III of 1922)—Applicability of the Act—Date of creation of tenancy 
— Physical continuity after the Act came into force of tenancy cqmmened before the Act—Rent deed executed Sor 
the first time after Act came into force on the same rent and on almost the same terms as before—Tenancy originated 
when tenant entered into occupation. E 
* The first defendant who had entered into occupation of certain premises prior to the passing of the 
Madras City Tenants’ ProtectioneAct, 1922, While continuing insuch possession executed a rent deed 
in 1924, ie., after the Act had come into force, on the same rent and on practically the same.terms 
as before: On a contention by the plaintiff landlord that a new tenancy was created after Pe com- 
mencement of the Act and that therefore the Act did not apply to the tenancy in question, . 
- Held, that the tenancy originated at the time when the first defendant entered into P rd s 
of the premises before the Act came into force and-that ig the circumstances, the execution of the 
rent deed in 1924 did mot amount to the creationof a new tenancy. . 
Ranganatham Chettiar v. Ethirajulu Naidu, (1940) 1 M.L.J. 24°: L.R. 67 LA. 25 : LL.R. (1940) 
. e 


‘Mad. 172 (P.C.), distinguished. 


Appeal against the decree of the City Civil Court, Madras, in O. S. No. 947 
of 1941, dated 12th April, 1944. ` ; 

W. S. Krishnaswami Naidu and O. Radhakrishnan for Appellant. 

M. A. Hafiz, V. N. Srinivasa Rao and C. R. Krishna Rao for Respondents. 

The Court delivered the: followiag - u 


. . 


Jupement.—This is an appeal by the landlord of certain property ii Madras 


: . who filed a suit to evict the tenant. The tenant claimed protection under the City 


Tenants’ Protection Act on the ground that his tenancy. originated before the Act 
came into force. The actual document of lease between the parties was éxecuted 
in May 1924 which was after the Act came into force. It was held by the learned 


Additional City Civil Judge that in spite of the fact that there was no rent deed until e 


1924, the tenakkcy, nevertheless, originated. at the time when, the first defendant" 
entered into occupation of the premises. > JA 
« The only point that has been made in appeal by the landlord is that this case 
falls within the principle of the decision of the Privy Council reported in Ranga- 
nadham Chettiar v. Ethirajulu Naidu’. It was held in that case that in spite of the 
hysical continuity of tenancy, the execution of a particular rent deed in 1923 
marked the beginnigg of a new tenancy. There is, however,'one significant fact 
in the Privy Council case which has no parallel in this case, and that is that the 
tenancy created by the lease of 1923 was at an increased rate of rent from that 
payable previdusly. In the present case the rate of rent has remained the same both 
before and after—the execution of the lease deed in 1924. ' It seems to me that if 
there had been no difference in the terms of the two leases which were being con- 


'sidered by their Lordships of the Privy Coafhicil, the decision would not have been 


that a new tenancy was created.by the second lease buf that the tenancy originated 
with the first lease. ‘There is no oral evidence in this case as to the precise terms 
upon which the fenancy ofthe first defendant originated. We have the important 
fact that the rent was the same. The other terms of the tenancy except those which 
the Ac&invalidates are of minor importance, ahd I think I may fairly presume 
that those terms suffered no change or modification in 1924. It seems to me that 
if*there is any question here of burden óf'proof it lies upon the plaintiff and not upon 
the first defendant. In the natural meaning of the word, the first defendant's 
tenancy obviously began befowe the Act came into force, and it is upon the plaintiff, 
in my opinion, thdt the burden lies to show that what occurred in 1924. was the 
creation of a*new tenancy. He cannot merely show this by falling back upon a 
decision of principle upon distinguishable facts. On these grounds I am of opinion 
that the learned City Civil Judge was right in dismissing the plaintiff's suit. 
* In the result, the appeal fails and is dismissed with éosts, one set. 
N.S. e ; : Appeal dismissed. 


- * Q. G.-C. A. No. 55 of 1944. l 2nd March, 1945. 
I. (1940) 1 M.L.J. 24 : L.R. 67 LA. 25 : LL.R. (1940) Mad. 172 (P.C). - 
: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
"2 o Present :—MR. Justice Homwint. - IK 
Thrikkaikkat Madathil Raman alias Arithottath Thitumumbu  ... Appellant* 
: . E 
Vallikkat Ammalukutty Amma and others ' ... Respondents. 


Malabar Tenancy Act (XIV of 1930), section 20 (2)—Suit for eviction— Facts to be proved — Building 
of temporary structure on the surface of the earth and planting of trees that do not take deep root—No proof that 
land was permanently impaired. ° 
~ In a suit for eviction under section 20 (2) of the Malabar Tepancy Act, the landholder would 
not merely have to prove that the ldhd was materially impaired for agricultural purposes but. that 
it was Permanently impaired., ; 

. . Where buildings of a temporary nature are constructed without any deep foundations but 
only from the surface of the earth and trees are planted which do not take deep root, it cannot be 
said that the land was permanently impaired. — : EP 

Appeal against the decree of the Court of the Subordin&te Judge of South 
Malabar at Caficut in A. S. No. 98 of 1943, preferred against the decree of the 


District Munsiff of Calicut in O. S. No. 39 of 1941. 


K. P. Ramakrishna Atyar for Appellant. 
. D. A. Krishna Wariar and N. Gopala Menon, for Respondents. . 


The Court delivered the following i 


: Jupément.—The respondent is a kanamdar and the appellant the owner of the 

suit land. The suit was filed for the eviction of the respondent on the ground 
that he had not paid the stipulated rent. The second defendant, who was the 
assignee of the kanam right, thereupon filed O. P. No 48 of 1941 for the renewal 
of the kanam, as he was entitled to do under the Act. The appellant then amended 
e his plaint and furnished an additional ground for eviction, viz., the commission 
of waste. That is the only question that was discussed ia the lower appellate Court ; 
and it is the only question to be considered in this Court. The lower appellate 
Court held that the appellant was not entitled to evict the respondent. 


It is not sufficient for the appellant to prove waste. A mere diversion of the 
use of the land might amount to waste ; but according to section 20 (2) he cannot 
have a tenant evicted unless he proves that the tenant : 

* has intentionally and wilfully committed such acts of waste as are calculated to impair materially 
and permanently the value or utility of the holding for agricultural purposes.” 

It is alleged that on two items of property, items 2 and 4, the defendant had filled 
up the paddy flats with earth, thereby converting them into parambas: and’ on 
one of the parambas so made he had constructed buildings and on the other a 
dwelling house and tea shop. He has also planted cocoanut trees amd arecamut 
trees in parts of item 4. The trial Court held that these were not acts of waste, 
but were improvements. The lower appellate Court found it unnecessary: to go 
so far ; but it agreed. with the District Munsiff that the land had not been f“ materi- 
" ally and permanently impaired " y the acts of the defendant. “It therefore dis- 

missed the appeal. ev . l 


: g ys e 

The learned District Munsiff considered the allegation that the paddy flats 
had been built up with earth and converted into parambas and found, disagreeing 
with the.commissioner appointed to examine the land, that there was no evidence 
that the defendant had done so. In the lower appellate Court, the question of the 
liability of the defendants to be evicted from the land was confidered purely as a 
question of law ; and we find no discussion in the judgment of the lower appellate 
Court of the question of fact whether earth had been laid on the paddy fields to 
convert them into parambas. We must therefore assume that no such argument 
was put forward in the*lower appellate @ourt and’ that the appeal was arguedeon 
the assumption that no such act was done. If, in fact, earth had been laid on the 
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plots, it might be argued that section 20 (2) entitled the plaintiff to evict the defend- * 
ant. ‘This question does not however arise for. consideration in second appeal. 


The questions that have therefore to be considered in this Court are whether 
(1) the construction of the buildings and (2) the planting of cocoanut and arecanut 
trees, amount to acts of waste that “ are calculated to impair materially and per- , 
manently the value or utility of the holding for agricultural purposes." I agree 
with the learned counsel for the appellant if it*had been alleged and proved that 
deep foundations had been dug in his paddy fields for the construction of the house, 
*he would have a strong case for eviction, but that appears not to have been done. 
The buildings are of a temporary nature and seem,to have been constructed only 
from the surface of the earth. The trees are not trees that take deep root,; and 
as the learned Subordinate Judge has pointed out, the prayer of the appellant that 
the cocoanut trees and arecanut trees should be uprooted and the land restored, to 
its original condition, is itself an admission that the land had not been permanently 


impaired by tbe flanting of these trees. 


The learned counsel for the appellant has sought support for what would seem 
to be a very weak case in Narayana Rao v. Zamindar of Muktyala Estate*, a decision 
with regard to section 151 of the Madras Estates Land Act. The wording of that. 
section as it was before its amendment in 1944 was: j 

“A landholder may institute a suit before the Collector to eject a ryot from his holding only on 
the ground that the ryot has materially impaiged the value ofthe holding for agricultural purposes 
and rendered it substantiall$ unfit for such purposes." — 2 . 0 
Srinivasa Ayyangar, J., in delivering the judgment of the Court said : 

.. _ “The question with reference to him (the fifth defendant) is whether what he has done in respect 
of the land amounts or not, to use a general expression, to a diversion of the land from agricultural 
purposes. We use that expression deliberately, because taking the whole of section 151, the principle 
that seems to underlie that section is that when a holding is in the possession of a tenant he holds 
it on the terms agreed to or settled between the parties only for agricultural purposes and that as o 
such tenant he is*got at liberty tq divert the land from the main purpose of the holding, namely; 
the agricultural purpose and any such diversion, it is provided, will entail a forfeiture whereupon 
: the landholder might sue the tenant for ejectment.” "0 i 
This argument ignores the use of the words “has materially impaired the value 
of the holding for agricultural purposes," which would seem to be a question of 
fact in each case.. Éven assuming, however, that this judgment correctly construes 
' section 151 of the Madras Estates Land Act, section 20 (2) of the Malabar Tenancy 
: "Act, is worded difftrently. In a suit for eviction under this Act, the landholder 
would not merely have to prove that the land was materially impaired for agri- 
‘cultural purposes but that it was permanently impaired. That he certainly has 
not done in this case. Because a house has been built on the surface of the earth, 
there is no reason to suppose that the land will be any the worse after the honse 
has been demolished and the land ploughed, i ) ' 


Finally, it has been argued that even though the lower Court felt precluded by 
the wording of section 20 (2) from decreeing the evictión of the defendants, it should 
have granted an injunctiog requiring the defendant te restore the land to the pur- 
poses for which it was granted. It may well þe that the plaintiff has a right to 
require the defendants to use the land for the purpose for which it was granted ; 
but the plaintiff has not asked for such a relief. It is true that he has asked the 
Court to require the defendants to restere the land before handing it back to him ; 
but that request was coupled with the prayer for eviction. The defendants were 
to be evictedeand they were ghen to restore the land to its original condition before 
. handing it back to the plaintiff. - l a 20 


There Was no prayer that even though the defendants were not evicted, they 


should.n&yertheless be required to restore the lands to their original condition. 
The suit, was only for eviction and for consequential reliefs. — i 





-° |The -appeal fails and is dismissed with costs. = * 
. V.S. — Appeal dismissed. 








1, (1928) 54 M.L.J. 621 : LL,R. 51 Mad. 479. = 
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IN. THE HIGH COURT OF JUDICATURE, AT MADRAS. 
Present :—Mr. Justice Horwitt. E 
Yeleswarapu Lakshmi Suryanarayana | os ^ .. Petitioner 
* Kudaravalli Venkataratnam "E .. Respondent. 


Food Grains Control Order, (1942), Clause 3 (1)—~Advance of money to be' discharged by delivery of grain 
—Transaction isa sale—Licence, when fo be Bbiained—Suit on such contract for recovery of the value of the 
grain on failure to deliver—Relief that could be given. 


When a person advances money to another and the latter undertakes to pay grain a it prac 
future date, that transaction is a sale,even though tht persoh who provides the gram has the 
of the money for some time before Ife has to fulfil the contract.- j 


Thè wording of clause 3 (3) of the Food Grains Control Order.suggests that the licence mention. 
ed therein has to be obtained before such a contract can be legally entered into. - 


e In a suit on such a contract for the recovery of the value of the grain not delivered it a con- 
tended that the contract was unenforceable in view of the provisions of clause 3 (1) of the Food Grains 
Control Order. e ^ yos id 


* 
Held, that the Suit could, however, be treated as one for the return of the money advanced and 
decreed on that footing. l , 
Petition under section 25 of Act IX of 1887, praying that the High Court will be 
pleased to revise the decree’ of the Court of the Subordinate Judge, Masulipatam, 
dated 18th February, 1944, and passed in S. C. S. No. 54 of 1943. 7 
C. Rama Rao for Petitioner. . D x 
B. W. Ramanarasu for Respondent. `-. ° 
The Court delivered the following 
—. JunawENT.—The suit in the lower Court was for a sum of money due on three 
contracts. Under these contracts, sums of money were advanced by the plaintiff 
to the defendant ; and the defendant undertook to deliver in discharge of*the loan 
e and the interest certain quantities of paddy.” This paddy was not given in accord- 
ance with the. contract ; and so the plaintiff now suewfor the valué of the paddy. 
We are now concerned only with one contract, Ex? P-1, dated the 12th July, 1942 ; 
and the chief question that the lower Court had to consider was whether that con-. 
tract was enforceable in view of the provisions of clause 3 ofthe Food Grains Control 
Order. The lower Court held that it did not contravene those provisions. 


. Clause,93 (1) of the Food Grains Control Order says : ; 
** No person shall engage in any undertakin g whichinvolves the purchase, sale, or storage 
for sale, in wholesale quantities of any food grain except under and in. accordance with alicence . . s 
^Sub-clause (d) of clause 2 says : dem 
*** sale in wholesale quantities" means sale in quantities, exceeding 20 maundsin any ofle 
trapsaction.”’ ve 
The learned Subordinate Judge’s argument was that the sum of money advanged 
was a loan and that the paddy was tó de given in discharge of the loan. It was 
not therefore, he argued, a transaction of sale. It is easy to see how the Food Grains ` 
Control Order could be circumvented by framing a sale so as to make it appear 
that the money paid was añ advagce and that the grata was merely a repayment 
of the loan; but even if the transaction was what it purports to be, then itstill . 
seems to mie that when a person advances money and another person undertakes 
to pay grain for it at some future date, that transaction is a sale, even though the 
person who provides the grain has the use of the money for $ome time before he has 
.to fulfil the contract. E TM" 
Another argument is that the transaction cannot be said to be in contravention 
of the order ; because the parties may have intended to procure a, licence from 
the Provincial Government. There is however no evidence that they intended 
to do so ; and the wording of clause 3 (1) suggests that the licence has to be obtained 
before a contract can legally be entered into, because the contract has to*be under 
and in accordance with the licence. A contract can hardly be said to be under 
and in accordance with a licence that has not been issued. : AN . 


+C, R. P. No. 993 of 1944. , 16th March, 1945. °, 
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At was finally argued that the quantity of grain involved was less than 20 maunds. 
If that were so, then the plaintiff had an obvious and complete answer to the defend- 
ant's plea. "The fact that he did not put it forward in the lower Court is very good 
evidence that this contention raised in this Court for the first time is without substance. 


The suit can however be treated as one for the return of the money advanced. , 
No interest could then, however, be granted, except from the date of the suit. 

The petition is therefore allowed and the decree of the lower Court modified, 
as far as this particular transaction is concerned, by making it one for Rs. 200 
with interest at six per cent. from the date of the suit. The lower Court's decree 
with regard to the other two transactions is affirmed, as the petition has not been 
pressed with regard to them. 


Both parties will bear their own costs in both the Courts. 


V.S. a c Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MRnR. Justice HonwiLL. ° n 
9. A. S. Rathnathammal . .» Appellant* - 
v. : i 
M. Arulanandam Pillai and others : .. Respondents. 


Will—Will by a Christian—Clause ‘‘ I earned all the properties and after my lifetime my wife and foster- 
daughter should get those properties " —Schedule to will describing the properties—Construction—Properties at 
time of death and not as on date ef execution of will'disposed of —Bequest is to wife and foster daughter jointly. 

A clause in a will by a Christian was as follows :“ Without inheriting any ancestral property, 
I earned all the properties belonging ta me as my self-acquisitions, After my lifetime my wife'and 
my foster-daughter should get those properties and enjoy them " and there was a schedule attached 


to the will describing the properties in the possession of the testator at the time when he drew up the . 
will. Onea construction of the will, 


Held, that (1) the appending of the schedule of property at the end of the will was no indica- e 
‘tion that the testator intended to dispose of that property only. j 


(2) Merely Becatise the testator said in the will that his property is self-acquired, it cannot be 
construed that he intended to limit the operation of his will to the property acquired up to that date. 
If he intended to bequeath only the property that he had acquired up to that time, he would have 
made that clear. Accordingly the property acquired by the testator after the execution of the ‘will, 
will pass to the legatees as the will takes effect from the date of the testator’s death. - 


(3) There was a bequest to the widow and foster«daughter jointly. 
l Appeal against the decree of the Court of the Subordinate Judge, Madura, * 
in A. S. No. 63 of 1943 (A. S. No. 166 of 1943, District Court, Madura) preferred 
against the decree of the Court of the District Munsiff, Madura Town in O. S. No. 
384. of 1941. * ; . | 

B. Sttarama Rao and T. Krishna Rao for Appellant. gras 3 

-K. Rajah Awar and.-V. Seshadri for Respondents. 

" The Gourt delivered the following &* 


JUDGMENT.—The matters argued in this appeal relate to the construction of a 
will executed by one vakil, B.S. Susai Pillai in favourof his widow and foster-daughter, 
the latter beingethe plaintif. One question is,whethtr on the construction ofthe 
will, the testator meant to leave the whole of his property, after the payment of 
certainelegacies, to these two persons or whether “he left them merely the property 
of which he was possessed at the time of writing the will. The other question is 
whether a bequest sinfpliciter to these two persons would be a bequest to them 
jointly or severally. The pfaintiff's contention was that Susai Pillai bequeathed 
under this will the whole of hts property and that it was a joint bequést. Both these 
points were decidéd against the plaintiff in the lower appellate Court. 

-  .The only passages with which we are concerned are found in paragraph 1 
of the wil, Ex. P-1, It runs: l l 

4 “ Without inheriting any ancestral property, I earned all the properties belonging to me as my 
seli-acquisitions. After my lifetime, my wife Thavamani Ammal and my foster-daughter Annal 
Suvakee Ratnam (plaintiff) should get those properties and enjoy them.""- now 





«£8. A. No, 1003 of 1944. "m gist March, 1945. | 
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The word “ those ” in the second sentence means that the testator is referring to 
the property mentioned in the first seritence. E 


- 


. There was a schedule at the end of the will describing the property in the 
possession of the testator at the time when he drew up the will ; but I cannot attach . 
much significance to it. Such schedules are not uncommonly attached to wills 
for purpose of facilitating the administration of the estate by the executor. My 
attention has not been drawn to any cases in which.it has been said that the.append- 
ing of a schedule at the end of a wills an indication that the testator intended ta 
dispose of that property only. So the matter must depend upon whether the first 
sentence ‘‘ without inheriting*any ancestral property, I earned all the properties 
belonging to me as my sedf-acquisition " means that the subject of the will is merely 
the property that he had upto that time acquired. The object of that sentence 
seems to be to indicate that his property was'not family property in which any 

other member of his family had any claim. One might haves thought that such 


- an assertion wag unnecessary in a bequest by a Christian ; but one has to remember | 


that the ideas of Christians with regard to their property do not differ materially 
from those of their. Hindu neighbours. I do not think that this sentence means 
anything more than that the property of which he was disposing was his own absolute 
property. It is undoubtedly a general rule of construction of wills that one should 
not so construe a will; unless the wording makes it necessary to do so, as to lead to 
an intestacy with regard to'some part of the testator's property. Ifthe plain wording 
of the will makes that interpretation inevitable, that is another matter ; but I do not 
think that because a testator said that his property is self-acquired, that he thereby 
‘intended to limit the operation of his will to the property acquired upto that date. 
He must have known, especially as he was a vakil, that his will would speak from 
the date of his death ; and so if he had intended to bequeath only: the"property 


e that he had acquired upto that time, he would undoubtedly have made that clear. 


In In re Lloyd v. Hatchett, where there was a devise of ** all my copyholds now 
held by me as a customary tenant of the said manor, or otherwise," this clause 
was held not to mean that the testator was disposing only of the copyholds that 
he had at the time of drawing up his will. It was pointed out that one should 
interpret the will so às to make it appear that the testator disposed of all the property 
in his hande, at the time of his death, unless the words used make it clear that he 
had not intended to do so ; and it was held that even the usé of the words “ now 
held by me ” was not sufficient to exclude an intention by the testator to dispose of 
the property in his possession at the time.of his death. In’ Alavandar Gramani Y. 
Danakoti Ammal?, a Bench of this Court considered a question somewhat similar 
toXhat which arises in this appeal and the learned Judge delivering the judgment 
of the Court said : : | "a » 

* The suit will contains no expression equivalent to the word “ now," and although it is true 
that there are no express words inditating that the testator intended to provide forsubsequent acquisi- 
tions, it is equally true that the will contains nothing to show that he wished to exclude them from 
its operation, The presumption 4gainst an intestacy in respect of*those propérties must, therefore, 
T think, prevail." - E m 
The learned advocate for the respondent has referred to three cases which he con- 
tends show that in the circumstances somewhat similar to these, Courts have 
held that the property bequeathed was that held by the testator. at the time of the | 


- making of the will. In the first of these cases, Baikattthanath v. Kashinath® the will 


is not set out in the judgment ; but one concludes frdtn what is said about the will 
that it was a very much more complicated document than that with which we are 
dealing here; and the learned Judges thought, from a reading of the will, ‘that 
the terms of the will made it clear that the testator was disposing only of certain 
property then held by him. That decision affords little assistance in construjng 
the terms of Ex. P-r. "In the second case, Mafatlal v. Kannialal*, the property . 
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bequéathed was first described in the will, and thé testator then said that he bequeath- 
ed “the above mentioned moveable and immoveable property." That being so, 
there could of course be no doubt that the testator was disposing of the property 
just immediately described. The case in which the facts approach to those of this 
case most closely is Piramu Ammal v. Serunatha Ammal! an appeal decided by Devadoss, 
J. That case can however be distinguished from the present case in one important 
particular ; and that is that the testator there said that he was bequeathing property 
worth Rs. 4,000. In the schedule attached to the will, the property was valued 
"and the total amounted to Rs. 4,000. That strongly indicated that the testator 
meant to dispose of the pfoperty set out in the schedule and nothing more. In 
the case now under consideration, we find no limiting expressions which euggest 
that the testator meant to dispose of something less than what he had at the time 
of his death. The appeal must therefore be allowed with regard to items 8 (a) 
and 8 (8), the property acquired by the testator after the execution of the will. - 


Because thé lower appellate Court held that a bequest simpliciter to two persons 
-was a- bequest in severalty, he gave the plaintiff only a half share in the propefties 
which it held to have been bequeathed, whereas the plaintiff claimed that she was 
entitled to the whole of the property by survivorship after her foster-mother's death. 


. Prior to the Privy Council decision in fogeshwar Narain Deo v. Ramchandra Duti? 
Courts in India were inclined to apply to all Indian wills the principle of English 
law that a bequest to &wo persons simpliciter was a bequest to them joistly ; but 
in this decision, their Lordships said : ; 
“The principle of joint tenancy appears to be unknown to Hindu law, except in the case of 
-coparcenary between the members of an undivided family.” o e 
Despiteethis case, some Courts in India continued to apply the English principle 
even to Hindu wills, until in Mussammat Bahu Rani v. Thakur Rajendra Baksh Singh? , 
their Lordships of the Privy Council put the matter beyond doubt. They quoted 
a passage from Jogeshwar Narain Deo v. Ram Chandra Dutt?.and then said : l 
“In their Lordships’ opinion this is a clear ruling that the principle of joint tenancy is un- 
known to Hindu Law except in the case of the joint property of an undivided Hindu family, 
governed by the Mitakshara law which under that law passes by survivorship.” — * 
It is argued by the learned advocate for the respondents that if that is so with 
regard to Hindus, who are acquainted with the principle of jointness, then a fortiori 
the principle would apply to Christians. The position however séems to be that . 
since there is no special law in India for Christians, English law has generally been 
applied to them ; and the Indian Succession Act, which governs their wills, follows 
very closely the principles of English law. One would therefore expect that as 
far as a bequest by a Christian is concerned, English law would be applied. ¢ In 
Amkal Joseph Gabriel v. Domingo Inas*, the construction of a gift deed by a Christian 
came up fbr consideration. There, the dbnor made a gift of property to his three 
children. Two of them died. The question arose whether the survivor was to take 
the whole of the property or only a third. If the gift was a joint one, then the 
‘surviving third child woulti take the whole of the property. If, on the other hand, 
it was a gift in severalty, then the surviving child would take only one-third. The 
learnefl Judges thought that the illustration to section 106 indicated that the Legis- 
lature intended to apply the English principle that if there was a gift or bequest 
simply to two persons, then it was a gift or bequest to them jointly. The illustration 
iS: e.’ * y 
“ The legacy is sunply to 4 and.B. 4 dies before the testator. B takes the legacy.” 


B would of Gourse only take the legacy if it was to A and B jointly. The word 
* jointly '? was however not used, the legacy being simply to A and B. -The learned - 
Judges said : l 7 E D NN 

. . e 
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* The rule of English law is to presume that the doneesare joint tenants. This principle is adopted . 
' by the Indian legislature in the illustration to section 93 (now section 106) of the Succession Act. 
The illustration no doubt deals with the case of a legacy. But the same principle is applicable to 
wills as to gif&s unless there are special rules justifying a deviation. We must therefore regard the . 
gift in this case as joint.” ` . NU - d 
Later, they dealt with an objection that English law should not be applied in this 
country and said: * E i l 

“í But-we see no objection to the application of the English rule in a matter in which the Indian 


legislature has shown its leaning in its favour." : ; : 
This case has never been dissented from by this Court or by any other Court. Mr. 


. Sitarama- Rao for the appellant relies on JVavroji Manockji Wadia v. Perozbai!as 
, & decision more directly to the point. "There, the learned Judges were construing 


a wil by a Parsi; but it would appear from the argument that they did not inter- 
pret correctly the. Privy Council decision in Fogeswar Narain Deo v. Ramchandra Dutt?, ` 
which was clarified and explained inthe later. Privy Council decision in Mst. Bahu 
Rani v. Thakur, Rajendra Baksh Singh’. Adopting the principle laid down in Arakal 
Joseph Gabriel v. Domingo Inas*, I must hold that there was a bequest to the plaintiff 
and her foster-mother jointly and that the plaintiff is therefore entitled to succeed | 
T the property bequeathed under the will, in so far as she has asked for it in her 
plaint.:  . | » 

— he result is-that there will be a: decree for the plaintiff with regard to items — 
I to 5, B (a) and.8 (b). The respondent will pay the costs,of the appellant in this 
Court. There will be no modification of-the order of the lower appellate Court . 
as to costs. 


Ks. — 64 -  — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. _ 
PRESENT L—Mnm. JUSTICE KUPPUSWAMI AYYAR. , 


Nacharammal and others T ° E ` Appellants* 
Veerappa Chettiar. —— E X I .. Respondent. 


Civil Procedure Code (V of 1908), section 48—“ The decree that is sought to be executed " — Appellate 
Court confirming decree of original Court—Date of appellate decree as starting point— Conditional decree—Appli- ` 
cation filed without fulfilling condition-—Effeci— Limitation Act (IX of 1908), Article 182—4ppellate order 
in execution—Starting point of limitation. 


The words “ the.decree that is sought to be executed ? in section 48, Civil Procedure Code is 
the decree of the appellate Court even though it confirms the decree of the original Court, and the 
period of twelve years should be computed from the date of the appellate decree. OE. 
,* Even though the amount which has to be deposited before delivery of possession could be given 
is not deposited along with the application for delivery it will still be a proper application if it other- 


. wise fulfils the requirements of the Code of Otval-Procedure and will save limitation. : 


Where an execution applicgtion forms the subject of appeal the three vears period prescribed 
er Article 182 of the Limitation Act should be computed from the date of the final order of the “final 
urt of Appeal." - i i ; ui : 


Appeal against the order of the District Court, Madura, dattd gth ‘November, 
1943 and-made in A. S. No. 5 of 1943 (E. P. No. 105 of 1942 in O. S. No. 27 of 
1920, Subordinate Judge’s Court; Dindigul.) 25 


T. Krishna Rao for Appellants. . " | - RU s 
T.V. Muthukrishna Aiyar and K. Parasurama, Aijar for Respondent. 
The Court delivered the following . m ° l 


. Jupcment.—This appeal arises out of proceedings in execution and the question 


‘for consideration is as to whether the execution petition out of which the appeal 
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arises is barred by limitation. The decree in the suit was passed on the 1st. Decem- 
ber, 1922: It directed delivery of certain properties on payment of a certain amount. 
The-original decree directed that Rs. 17,644-12-0 should be deposited. | There was 
an appeal and the appellate Court an 28th September, 1926, modified’ the decree, 
of the'first. Court and reduced the amount to be deposited to Rs. 6,113-8-0.. It was , 
taken to this-Court in‘second appeal which was dismissed on the 21st November, 
1930. The first execution petition, E. P. No.' 69 of 1933, was filed on the 21st - 
November, 1933. After enquiry as regards the amount that had to be deposited. 
an order was passed on the 23rd March, 1934, directing the decree-holder to deposit 
into Court Rs. 6,960-0-2 byea particular date fixed ky the Court. As the amount 
was not deposited, the petition was dismissed on the oth April, 1934. "The matter 
was taken to the Madura District Court in appeal whith appeal was dismissed 
onthe 7th March, 1936. A civil miscellaneous second appeal was filed in this Court, 
~ No. 127 of 1936, which was dismissed on the 17th August, 1939. This petition, 
E. R. No. 105 of 1942, out of which this appeal arises, was filed on the 13th August, 
1942. s 3 ° E 
Three objections on the ground of limitation were raised, one of which was that 
the application E. P. No. 169 of 1933, filed on the 21st November, 1933, was not a 
proper application in accordance with law, as the amount directed to be paid before 
the decree-holder could obtain ‘delivery of possession was not deposited with the 
application. The second objection raised was that the present application, E. P. 
No. 105 of 1942, was filed more than three years after the date of the final order 
on E. P. No. 169 of 1933. It was contended, however, that the final order would be . 
the oxder in C. M. S. A. No. 127 of 1936 which was passed by this Court on the 17th 
August, 1939. "The third objection raised was that as this application was filed on 
. the 13th August, 1942, more than twelve years after the date of the lower appellate 
decree it was barred by limitation under section 48 of the Code of Civil Procedure. .,* 
With regard to “she first objeetion it has been held by a Bench of this Court that : 
even though the amount which Has to be deposited before delivery could be given 
was not deposited with the application, it would still be a proper application if it 
otherwise fulfils the requirements of the Code of Civil Procedure— Vide Alagiriswami 
Naidu v. Venkatachalapathi Iyer*. , i 


- With regard to the second point, there is a decision of a Bench of thts Court in 
Abdul Razak v. Abubakkar Ambalam? which has held that the starting point of limi- 
tation-is the date of the final order of the “ final Court of Appeal.” 


.'« The appea? was argued mainly on the objection based under section 48 of the 
Code of Civil Procedure. That section runs thus: Š 
- . Where an application to execute a decree not being a decree granting an injunction has been 
made, no orde for the execution of the same decreewMall be made upon any fresh application pre-- 
he sented after the expiration of twelve years from (a) the date of the decree sought to be executed * 
In the corresponding section, inthe old Code of 1882 there were the words “ or of 
the decree in appeal if any affirming the same ” fndicating thereby that if there is 
any appeal against any decree and the appeal was dismissed by affirming the decree 
appealed against, the twelve years started from the date of the appellate decree. 
. Because there was this specific provisionein the Code of 1882 about the starting 
point of limitation in cases where a decree has been affirmed on. appeal and that 
provision is not*found in the Cade of 1908, it is urged that in such cases the starting 
point is not the date of the order in the appeal affirming the original decree but the 
date of the-original-decree itself. The question came up for decision before this 
Court on two occasions. In.JVarasayya Hegde v. Vitlaprabhu?, Phillips, J., held that 
the starting point was the date of the order in appeal. I had occasion to consider 
it in Bathumkaya Ammad v. Veliya Palara Kunhgmed Kuti*. Following the observations 


ty. 
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ofa Bench of this Court in Nagalinga Chetti v. Srinivasa Iyengar!, Y held that the starting 
point of limitation would be the date of the decree of the first Court. © My attention 
was not then drawn to the observations of the Privy Council and of other benches 
of this Court as regards what was ‘ the decree sought to be executed ' in such cases. 
Under section 48 of the Code of Civil Procedure the period of twelve years commences 
from ‘‘ the.date of the decree sought to be executed." - It does not state whether 
the decree sought to be executed in such cases is the original decree or the appellate: 
decree. It is urged for the respondent that the decree sought to be executed in 
such cases is the decree of the appellate Court confirming the original decree and 
not the decree of the lower Court, and as thie petition has been filed within twelve 
years from the date.of the fornfer decree it is in time. In Nagalinga Chetti v. Srinivasa 
Iyengar!, the decree sought to be executed was one passed in a small cause suit. 
There was a new trial application and when it failed, a revision petition was filed ' 
in this Court, and it was contended that the starting point of limitation under 
section 48 was the date of the dismissal ofthe civil revision petigon. On the obser- 
vations of the Privy Council in Vagendranath De v. Sureschandra De*, that as there 
was no definition of appeal in the Code of Civil Procedure any application by a 
party to an appellate Court asking it to set aside or revise a decision of a subordinate 
‘Court would be an appeal within-the meaning of that word, it was contended that 
the starting point of limitation under section 48 of the Code of Civil Procedure would 
be the date of the disposal of the revision petition. But that was not accepted, 
Burn, J, observing, . " 

“ There is no analogy between Article 182 of the Limitation Act and sectoin 48 of the Code 
of Civil Procedure, because Article 182 expressly states that all applications that fall under sec- 
tion 48 of the Code of Civil Procedure are excluded from its operation," 
when feliance was sought to be placed on the analogy of Article r82 
under which the starting point of limitation is the date of the appellate erder. It 
does-not appear from the judgment of the Bench in that case that there was 
any argument advanced as to what was meant hy the worde “the decree 
sought to be executed," found in section 48 eof the Code of Civil Procedure. 
In a later case, Veerappa Chettiar v. Sivagami Achi?, another Bench of this Court had’ 
to consider the question as to whether an application under section 19.0f the Madras 
Agriculturists’ Relief Act should be made to the first: Court, or to the appellate 
Court when there was a decree by the first Court which was affirmed on 
appeal by the appellate Court. It was argued that though such a petition would 
have to be filed in the appellate Court where the decree passed in the first instance 
was modified or reversed by the appellate Court, in cases where the appellate decree 
merely confirmed the original decree, the decree of the originaleCourt was the 
only decree to be executed and it was the decree of the original Court that would be 
left standing and the only decree to be executed. Venkataramana Rao, J., in his 
judgment pointed out that this Sisi m throughout followed the view taken by 
Sir John Edge in Mohamed Sulaiman Khan v. Mohamed (Yarkhan* that the effect of 
section 579 of the Code of 1882 (corresponding to Order 41, rule 35 of the Civil 
Procedure Code, 1908) was to cause the decree of the appellate Court to supersede 
the decree of the Court below evefi when the decree of the appellate Court was one 
which ‘merely affirmed that deeree below and tid not even reverse or modify it: 
and that the only decree that could be amended was the decree to be execfited and 
the decree to be executed -was the decree ef the appellate Court and not the decree 
ofthe Court below. He referred to two Bench decisions of this Court in Manavikraman 
v. Unniappan*.and Pichuvayyangar v. Seshayyangar®, Jy was also pointed out by him 
that that view was later approved. by the Privy Council in Brij Narain v. Tejbal 
Bikaram Bahadur” and that Bhashyam Ayyangar, J., in Krishriamachariar v.. Mangammal® 
had observed that when an appeal is preferred from a decree cf a Court of first 
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instance, the suit is continued in the Court of appeal and reheard either in whole or 
in part, according as the whole suit is litigated again in the Court of appeal or 
only a part of it and that the final decree in the appeal will thus be the final decree 
in the suit, whether that be one confirming, varying or reversing the decree of the 
Court‘of first instance. And finally Venkataramana Rao, J., observes : 
. “The contention that the decree of the original Court when it is confirmed in appeal is 
still the decree tobe executed isthus opposed to principle." oe 
. Since both the Privy Council as well as the several Benches of this Court have 
understood the words “the decree that is sought to be executed " in cases where 
there is an appeal which confirmed the original decree as referring to the decree 
of the appellate Court, I have to revise my opinion and hold that the decree seught 
to be executed in this case is the decree of the appellate Cburt even though it con- 
firmed the original decree of the first Court, and as this petition is within twelve. 
years from the date of the appellate decree, it is not barred by limitation. 
dn the result tht appeal fails and is dismissed with costs. l 
Leave granted. ER d ; e 
B.V.V. v T ee yģ> ; Appeal dismissed. 
- -IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


PnzsENT :—MR. Jusrice CHANDRASEKHARA AYYAR. 


Kolimi Mahabub Sahib and others 7 ..  Appellants* 
U. e . l A ZEN 
Sri Sidheswaraswami temple at Devalampeta and others .. Respondents. 


Public way—Newly erected mosque on it—Agreement at time of erecting mosqué by all the then Muhammadan: 
residents of the village not to object to processions by Hindus with music opposite the mosque—Mulammadan 
community how far bound—Penal Code (XLV of 1860), section 296—Gist of offence under. 


. A new mosque had come into existence somewhere about 1904 or 1905, and permission was given 
to the Muhammadans of the village, who wanted to have that mosque erected, to construct iton a. ,* 
particular site, desptte objections rajsed by the Hindus, and on the undertaking given by all the then 
Muhammadan residents of the place that there shall be no obstruction raised by them to music being © 
played on the High Road in connection with private or temple processions. In a suit by the Hindu 
residents ofthe village for declaration of their right to pass along the particular public road in procession 
to the accompaniment of music, it was contended that the undertaking was not binding against the 
Muhammadan community, and that it was not open to a few Muhammadans however influential, 

. oreven to all the Muhammiadan residenfs of a particular place or locality to enter into an agreement 
of that kind. 7.7 io i ] $ ] 
Held, that the agreemfent was binding on the Muhammadan community. 

Mere playing of music before a mosque cannot amount to an offence under section 296 of the Penal 
Code though a deliberate intention to disturb may not be necessary.- Before that section could apply 
it must be found as 4 fact that there was a substantial andnot merely fanciful disturbance of the worship. 
Accordingly the Hindus’ right cannot be declared subject to a condition requiring them to stop playing 
in the processions musical accompaniments within the limits of one chain on either side of the mosque" 
compeund at the five: times of the public congregational prayers in the mosque: oo 


Rangiah Chetti v. Khaja Syed Hassumiah, (1938) 2°M.L.J. 165, distinguished. di ET 
Appeal against the decree of the Court of the Subordinate Judge, Chittoor, 
in A. S. No. 22 of 1942 (A. S. No. 62 of 1942, District Court, Chittoor) preferred 
against the decree of the Cotrt of the District Munsiff, Madanapallee, in O. S; ' 
No. 291 of 1940. ec MMC adu 
' B. Packer and A. M. Alla Pichai for Appellants. 
A. Bhujanga Rao andeR. Krishna Sastré for Respondents. 
_The Court delivered the*following 


Jupemenr.—Defendants 426 onwards,- who -are the Muhammadan residents 
of a village called Kalakada in the Chittoor district, are the appellants in this 
second appeal. ‘The suit is a representative one by the Hindu residents of the village - 
for a declaration of their right to pass along the bit of the Chittoor-Cuddappah 
trunk roadein Kalakada village in procession to the accompaniment of music not- 
. withstanding the existence of a mosque on that road. The District Munsiff gave the. 
plaintiffs a decree declaring their right, subject however to three conditions : (1) that 
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the processions do not obstruct the lawful user of the highway by other members 
of the public ; (2) that the processions are subject to all lawful orders passed by the 
Magistrate and the Police ; and (3) that musical accompaniments of the processions 
should stop playing, within the limits of one chain on-either side of the compound 
walls of the suit mosque at the five times of public congregational prayers-in the 
mosque. He also declared the right of the Hindus to play. music in their private 
residences subject to the law relating to nuisance against which a member of the 
public can get relief in Courts. On appeal, the Subordinate Judge deleted the third 

condition above mentioned. This second appeal is directed against this declaratiop. 


In support of his argumqnt, Mr. Pocker has placed very strong reliance on the 
decision in Rangiah Chetty v. Khaji Syed Hassumiah!, as supporting the propriety of 
such a condition as that imposed by the District Munsiff. But for one distinguishing 

"feature, which I believe to be a conclusive circumstance against the appellants, 
^ 1l would have reimposed the condition, following the decision.cited. The feature is 
this. This particular mosque is not the ancient mosque in thévillage. It is anew 
neosque that came into existence somewhere about 1904 or 1905, and permission 
was given to the Muhammadans of the village, who wanted to have this mosque 
erected, to construct it on a particular site, despite objections raised by the Hindus 
and on the undertaking given by all the then Muhammadan residents of the place 
that there shall be no obstruction raised by them to music being played on the 
High Road in connection with private or temple processions. The actual words 
used in* Ex. P-4 are these : ° ° 


“ Because of the Masjid we shall raise no obstruction to melam or music of any kind in Hindu 
houses or in connection with temple processions going and coming along the High Road, There 
will be no objection from us or from our co-religionists to members of other religions and faiths going 
along the way accompanied by music at any time.” a 
It is rightly pointed out by the Subordinate Judge that the mosque or masjid was 
allowed to be built on this undertaking and that the gights of the public which were 

‘intended to be preserved by Ex. P-4 must be upheld even now. Troubles started 
, only in 1939 when objection seems to have been raised for the first time by the 
Muslims to Hindu processions with music. 


"Mr. Pocker, urged that Ex. P-4 is not binding against the Muhammadan com- 
munity, especially when the grantees are not the residents of the place but Muham- 
madans in general wherever they may reside. He argued that it was not open to a 
few Muhammadans, however influential, or even to all the Muhammadan residents 
of a particular place or locality to enter into an arrangement of this kind, which 
would mean the offering of a premium to members of other religions to disturb 
Muslim congregational worship in mosques. He also pointed out that such a 
disturbance is an offence under section 296 of the Indian Penal Code. Ip con- 
nection with this argument he referred to the agreement, Ex. D-%, dated 22nd 
January, 1939, by the Hindus of the village in favour of the Muhammadans, under 
which it was arranged that music should stop near the mosque at specified places. 


To accept the first portion *of this argument would’ be to Hold that, in‘ a case 
-where a mosque is concerned, there can never be any such agreement given by any 
Muslim or Muslims at any time capable of enforcement, as it would *always be 
open to persons who were not actuallyeparties to the agreement to come up and 
say that they are not bound, even though it may bẹ that all the inhabitants of the 
locality of the same faith agreed to a particular course. Such an, extreme con- 
tention is obviously untenable. Iam not prepared to assent tq the broad proposition 
that the playing of music near a mosque would by itsélf, without anything further, 


amount to an offence within the meaning of section 296 of the Indian Penal Code. ` 


Any deliberate intention to disturb the, worship may not be necessaty, but surely 
it must be found as adact before the section could apply, that there was 4 substantial 
and not merely fanciful disturbance of the worship. Ido not think that theslearned 
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Judges who decided Rangiah Chetty v. Khaji Syed Hassumiah! intended to lay down 
any such broad proposition as contended for by Mr.. Pocker. 


The latter part of the argument based on Ex, D-1 would have had force, but 
for the circumstances under which it has been found it came into existence. The 
Distriet Munsiff who deals with it in paragraph,21 states that he was not prepared 
to attach any significance or importance to it because it was influenced by election 
factions and it was a case of some of the Hindus, who identified themselves with - 
Muslim parties in connection with the election to the Village Panchayat. Court 
having executed an agreement at the request of the Muslims and to oblige them. 
. But for this infirmity, I would have Held this agreement. binding on. the Fundus 
of the locality. 

There were good. pounds. for the Subordinate Judge 3 removing the third con- 
dition. The mosque is a recent one comparatively speaking, and it has been found _ 
by both the Courts below that till 1939 or 1940 the mamool or the practice has © 
been for processions being taken along theeroad with music, in accordance with the 
undertaking originally given when the mosque was allowed to be bifilt. If, taking 
advantage of this right declared in their favour, any Hindu or group of Hindus 
disturb public congregational prayers going on in the mosque by the adoption of 
obnoxious methods such as employment of instruments devised for causing trouble 
and annoyance, or by playing incessant music in or around the mosque or by 
needless or new processions started for the purpose of spiting their Muslim brothers, 
they. can always be brought to book by being prosecuted. If any breaclt of the 
peace is apprehended the Police and the Magistrate can always issue orders for 
its prevention and any declaration by the Court of the right of the Hindus will be 
subject to those orders, as provided for m the decrees of the lower Courts. * 

In thg circumstances of this case the Muslim appellants cannot ask for more: 
and the second appeal is dismissed with costs. 

Leave to appeal is refused." 

KS. ———— -~ Appeal ONT) 


-IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mm. JUSTICE HorwILL. 
‘A. R. Krishnaswami Iyer ° © a. Petitioner* 
0. ` e 
M. N. Ramakrishna Myer- E G ume Respondent. 

- Limitation Act (IX of 1908), section 20—Payment by cheque— Whether payment in writing within the 
meaning of the section, - ; 

* A payment by cheque made by the debtor in favour of the creditor is a payment which satisfies 
the condition of section 20 of the Limitation Act, 

Where a debtor by agreement undertook to pay his creditor Rs. 30 each month by a particular 
date but he allowed his payment to fall into arrears foe more than three years and the creditor filed 
an execution petition within three years from the last payment madg by a cheque, on the dunes 
whether the payment by a cheque was a payment evidenced by ee à 


Held, that it was. d 

Mackenzie v  Thirtvengadathan, (1886). I.L.R. 9 Mad. A and Ranchander v. Chandi Prasad, 
(1897) I.L.R. 1g All. 307, distinguished. e 

Petitfon under section 115 of Act V of 1908, otav that the High Court will 
be pleased to revise the ‘oder of the Court of Small Causes, Madras, dated roth 
Jànuary, 1944, and made in, E. P. No. 3597 of 1943 in O. S. No. 444 of 1938, 
District Munsif$ Court, Trichigopoly. 

AN. Panchapakesa Aivar for Petitioner: 

| F. d. Rangaswami Aiyangar and K. Ki alyanasundaram Atyar for Respondent. 

The Court delivered the following 

Jupcmenr.—-The respondent obtained ‘a decree against the petitioner. By 
agree pum the petitioner was to pay to the respondent Rs. 30 on the 26th of each 
months Two payments seem to have been made within time. The payment- 
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due on 26th June, 1940, was paid o on the following day tid accepted by the decree- 
holder, who obviously waived the default. No other payment was made until 
11th September, 1940, when a cheque for Rs. 30 was given to the respondent by 


the nephew of the petitioner, who has been found by the Court below to have been. 


the agent of the petitioner for that purpose. That cheque was in due course cashed. 

The respondent does not specifically say that he appropriated that payment towards 
the July instalment ; but pleads that payment.as saving limitation by virtue of the 
provisions of section 20 of the Limitation Act. He has filed his execution petition 


within three years of that payment. If he had appropriated that payment to the . 


July instalment, then the next instalment would not have been due until the 26th 


Atigust, 1940, and his execution petition would. have been in time ; for the exe- 
cution petition was filed on 26th August, 1943. That was not however the res- 
ppndent’s contention. The principal question considered by the Court below was 
whether the payment by cheque was a „payment evidenced by writing.. It BEII 
that it was. 


. © Had it not been for an old decision of this Court in Mackenzie" V. "X — 
which, was followed without discussion in Ramchander v. Chandi Prasad?, I would 
. have had no difficulty in holding that a payment by cheque was a conditional 
payment, subject only to realisation. Sir Lawrence Jenkins said in Kedarnath Mitra 
v. Dinabandu Saha? : : 


“Tt seems to me clear that if a cheque be delivered to a payee by way of payment and is received 
as such by him, it operates as payment and is an extinguishment to that extent of the debt, though 
this is no doubt subject to a condition subsequent that if upon due presentation the cheque is not 
`” paid, the original debt revives.” 


In Mackenzie v. J hiruvengadathan? the learned Judges had to consider a payment 


by means of a cheque that: had not been made by the debtor, but which*had been’ 


endorsed over by him to his creditor. An endorsement would not amount to a 
payment acknowledged in the handwriting of the person making the payment ; 
but the difficulty lies in the words used by the léarned Judges in saying SQ. They 
said : 


*eThe P is only an order for payment and i it does not evidence any payment at all." 


Ramchander v. Chandi Prasad? was also a case of payment by an endorsed cheque. 
The learned Judges in the Calcutta case would probably not have followed Mac- 
kenzie x. Thiruvengadathan! even though payment had been made by an endorsed 
cheque ; but they were content to distinguish it. Other High Courts have dis- 
tinguished it or dissented from it. In other High Courts there ista unanimity.of 
opinion that a payment by cheque made by the debtor in favour of the creditor 
is'a payment which satisfies the condition of section 20 of the Limitation Act ; and 
I am not prepared to say that Mackengie v. T hiruvengadathan,* which gid not have 
‘to consider such a case, laid down a different law. 


Tf the cheque of 11th September, 1940, comes within the mischief of section 20 
of the Limitation Act, there can be no doubt that thé petition was in time. The 
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petition is dismissed with COS — ME 
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- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


MP PRESENT :—Mnr. Justice RAJAMANNAR. f 
Natteti Poliah and others - - T 'o.. Petitioners” 
" Alapati Muniswami Chetty and another . ` .. Respondents. ` 


Madras Debt Conciliation Act (XI of 1936), section 10 (3)—' Civil Court’ before which creditor whose 
debt has been declared discharged under section 10 (1) may file application for revival of his debt—Should be one 
hgving pecuniary as well as territorial jurisdiction as regards the debt sought to be revived. i 

The Civil Court contemplated,in section 16 (3) ofthe Madras Debt Conciliation Act before which 

a creditor may file'an application for revival of his debt (which fad been declared discharged under 

sub-section (1) of that section) is the Civil Court which would be competent to entertain a .sfit for 

the recovery of the debt sought to be revived. Consequently a District Munsiff would not be compe- 

tent to entertainyan application for revival of a debt amounting to more than Rs. 3,000 on the date 

of the application to the Debt Conciliation Board. The Court should be possessed not only of terfi- 
torial but 4lso of pecunjary jurisdiction. ` : 

Petition under section 115 of Act V of 1908, praying that the Kigh Court will 

be pleased to revise the order of the Court of the District Munsiff of Nellore dattd 


18th April, 1944, and made in O. P. No. 86 of 1941. - 
K. Umamaheswaram for Petitioners. 
K. Krishnamurthi for Respondents. 
_ The, Gourt delivered the following 


. \Jupcmenr.—The first respondent in the lower Court, a creditor, filed dn appli- 
cation under section 4 of the Madras’Debt Conciliation Act to the Debt Conciliation 
Board, Gudur, for the settlement of the debts of respondents 2 to 5 in the Court 
below. The petitioner in the lower Court who is the first respondent hérein is 
‘another cfeditor who claims under a mortgage deed in his favour dated 19th July, | 
1934, the principal sum of Rs. 2,739-9-7 and subsequent interest at 6 per cent. per . 
annurm. Usdefsscchon 10 (») of the Act notice of the application was issued in the 
manner prescribed and it was duly served on the first respondent herein on'the 14th 
February, 1941. He, however, did not file a statement with regard to his debt 
within the time prescribed, that is, two months from the date of receipt of.the notice. 
. In due course the Debt Conciliagon Board approved on 31st July, 1941, a composi- 
tion scheme and discharged the debt of the firstrespondent. On the 29th of August, 
1941, the first respondent herein filed the present application under section 10 (3) 
of the Madras Debt Conciliation Act in the Court of the District Munsiff of Nellore. 
He prayed that the Court may be pleased to set aside the order of the Debt Concilia- 
tien Board discharging his debt and to revive his debt. He alleged that the petition 
was within time as the orders of the Board were passed on 31st July, 1941, and he 
became aware of the said order four days before the date of the application. Several 
objections were raised on behalf of the debtorf as well as by the petitioning creditor. 
The learned District Munsiff overruled all the objections and directed that the first 
respondent's debt be revived: Respondents 2 to 5 in the Court below have preferred 
this Civil Revision Petition against the order of the District Munsiff. = 


. Though several objections as mentioned abové were raised in the Court below 
the learned advocate for the petitioners confined himself to two of them. He first 
urged that the District Munsiff of Nellore had no jurisdiction to entertain the petition 
as the debt sought to be revived amounted to more than Rs. 3,000 which is the 
pecuniary limit of the learned District Munsiff’s jurisdiction. He next urged that 
the petitioner in the lower Cóurt did not establish by evidence that he was really 
unable to submit the statement for sufficient reason, the reason given. being that he 
was laid up with typhoid fever. ` . 

Under sub-section (3) of section io of the Act, the creditor may file an appli- 
catign for'reyival either before the Debt Conciliation Board or a “ Civil Court." 
There is no definition of “ Court ” or “ Civil Court ” in the Act ; but it-is clear to 
me that the ‘ Civil Court" contemplated is the ‘‘ Civil Court" which would be 
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competent to entertain a suit for the recovery of the debt sought to be.revived. A 
reference to the wording of sections 25 and 27 of the same Act fortifies me in this 
view. Section 25 speaks of a suit ‘or other proceeding pending before a Civil Court 
in respect ef any debt. Section 27 refers to a suit or proceeding before a Civil 
Court for the recovery of a debt which was the subject of any proceeding under the 
Act. So understood, the District Munsiff of Nellore would- certainly be not com- 
petent to entertain a suit for the recovery of the debt in question which must have 
amounted to more than Rs. 3,000 on the date of the application to the Debt Concilia- 
tion Board. The learned advocate for the respondent contended that the only 
limitation that should be placed on the jurisdiction of a Civil Court referred to in the 
sub-section is the territoriallifnitation. I do not see any logic in such a restriction. 
A Civil Court should beepossessed not only of territorial but also of pecuniary juris- 
diction in regard to it before it can entertain any suit. The application was there- 
fore not maintainable in the District Munsiff's Court and ought to have been: dis- 
missed. EE ° n 
e 1 therefórè set aside the order of the learned District Munsiff, Nellore, and dis- 
miss O. `P. No. 86 of 1941. Mr. Krishnamurthi for the respondent urged that the 
petition may be directed to be re-presented to the proper Court. I am not sure 
if the procedure indicated under Order 7, rule 10, would: apply to this case. In 
any event, it cannot be said that the order of dismissal is wrong.. If so advised, 
the respondent may try to pursue his remedy in a competent Court. ‘The first 
respondent will pay the petitioners their costs here and iif the lower Court. 


V.P.S. ————— Petition. allowed. 
e IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— Mn. Justice HogwiLL. E. 
Addepalli Satyanarayana l su Appellant” - 
r n . e : 
2 Ds . EC RE x 
Munnaluri Rama Rao and others — .. Respondents. 


Limitation—Delivery ‘of symbolical possession—Interruption of possession—Person deriving title through 
judgment-debtor—Saving of limitation. . Š 


The principle laid down by the Privy Councilin Thakur Sri Radha Krishna v. Ram Bahadur, (1917) 
34 M.L.J. 97 (P.C.) that symbolical delivery of possession momentarily interrupts the possession 
of the judgment-debtor and thereby extends the period of limitation is equally applicable to persons 
who derive their title through the judgment debtor. 
Appeal against the decree of the District Court, Kistna, at Chilgkapudi, dated 
10th February, 1944, and' passed in A. S. No. 252 of 1943, preferred against the 
decree of the Court of the District Munsiff, Gudiwada, in O. S. No. 176 of 1942. . 


M. S. Ramachandra Rao for Appellant. — ' s z 
K. Umamaheswaram for Respondents. l 
The Court delivered the following is 


JUDGMENT:—The appellant is a purchaser ‘pendente -lite of the mortgagor’s right : 
in the hypotheca. The mortfagee obtained a decree, and apparently, without 
knowledge of the transfer to the appellant, the second defendant executed, the 
decree against the judgment-debtor and olftained symbolical delivery of the property. 
He filed the present suit for possession just twelve years after he had. obtained sym- 
bolical delivery. The question is whether the guiteis in time, in View of the cir- 
cumstances that the second defendant was in possession before the decree-holder 
obtained symbolical delivery. Both the Courts below held that the suit was in time. 

It has been argued here as a question of fact that symbolical delivery was not 
regularly given, but it appears from the judgment of the lower appellate Court 


that the arguments there proceeded on*the basis that it was. This gecond appeal 
must therefore be disposed of on that basis. c 
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The symbolical delivery amounted to a momentary interruption of the enjoy- 
ment not only of the judgment-debtor, but of the second defendant, who claims 
through him. I should not have thought that this matter permitted of any doubt, 
but for the fact that a Bench of the Allahabad High Court in Narain *Das v. Lalta 


Prasad?, thought that symbolical delivery would interrupt only the possession of , 


a judgrhent-debtor and not of those claiming through him. "The learned Judges 
‘Sald : B / 


_“* Had the judgment-debtor been in possession, the delivery of formal possession, whether under 
. Section 318 or 319 of the Code of Civil Procedure, would have amounted to an ouster of the judgment- 

debtor and an entry into possession by the purchaser. If subsequently to this delivery of possession 
the judgment-debtor remained in possession, his possession wotild amount to an ouster of the pur- 
chaser and would be adverse possession from the date of the ouster ; but in the cace of a third person 
who had already purchased the property and obtained actual possession, delivery of possession, as 
against the judgment-debtor alone, cannot amount to an ouster of the person in possession," 


Although this statement, as far as it goes, seems unexceptionable, it is difficult to 
see*how the possession of a person who tlaims through the judgment-debtor is in 
any way superior to the possession that the judgment-debtor would have had. e If 
the third party is a stranger, then the correctness of what the learned Judges have 
‘said has been accepted by all the High Courts. Except in Narain Das v. Lalta Prasad} 
and later decisions of the same High Court, the principle laid down by the Privy 


Council in Thakur Sri Radhakrishna v. Ram Báhadur?, viz., that symbolical delivery - 


momentarily interrupts the possessiog of the judgment-debtor, has been applied 
equally to those who derive through him. The matter was considere in Ram 
Prasad Obja v. Bakshi Bindeswar Prasad Sinha?, where Narain Das v. Lalta Prasad,} 
was dissented from. ‘The decision in Ram Prasad Obja v. Bakshi Bindeswar Prasad Sinha? 
has ever since been followed consistently by the Patna High Court, the Mast case 
being Krwhna Prasad v. Adajanath Chatak*. ‘The Lahore High Court holds a similar 


view, as can be seen from Harbagwan v. Taja® and Mahomed Saadat Ali Khan v. Punjab . 


National Bank, &fd:, Lahore.® (he Calcutta High Court, too, has consistently held the ° 
same view and dissented from Warain Das v. Lalia Prasad1. The matter has not yet 
apparently come before the Bombay High Court for decision. Prior to Thakur 
Sri Radhakrishna v. Ram Bahadur?, that High Court was of the opinion that symbolical 
delivery in no case interrupted adverse possession ; but recently, the learned Judges 
of that Court have pointed out the necessity for reconsidering the earlier Bombay 
decision in the light of Thakur Sri Radhakrishna v. Ram Bahadur?. The ‘matter’ has 
not come directly beforethis Court ; butin Kamayya v. Mahalakshmi,’ a Bench of this 
-Court interpreted and clarified the decision in Thakur Sri Radhakrishnav. Ram Bahadur? 
which overruléd a decision of Devadoss, J., based on the Bombay and Allahabad 
decisions and dissenting from the Patna cases. The learned Judges referred to the 
Patna and Calcutta decisions and agreed with them. Because of this preponderance 
of jüdicial Qpinion in favour of the view tha* a person who claims through a judg- 
ment-debtor is in no better position than a judgment-debtor himself, and in conso- 
nance with the general reasoning adopted in Kamayya.v. Mahalakshmi,’ Y must 
agree with the Cpurts below that the suit was not barred by time. 


. This second appeal is dismissed with costs. . : 





B.V.V. Appeal ‘dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: PRESENT :—Mn. JUSTICE CHANDRASEKHARA AIYAR. 


Srimat Sreg Vidya Sankara Bharath Swamivaru, Trustee of Sri. 
Chandramouleswara Swamivaru of Pushpagiri Mutt, repre- 


sented by power of attorney agent, E. Sitaramayya .. Appellant* 
N o i 
Popuri Ramamurthi and others ` .. Respondents. 


Madras Estates Land (Amendment) Act (11 of 1945), sections 2 and 4—Amendment contained in section 2 (3) 
not only retrospective hut also ex-proprietary—Proper construction of section’ 4——Its meaning and effect. 


Explanation (1) to clause (d) f sub-section (2) of section 3 of the Madras Estates Land Act 
added by section 2 of the Madras Estates Land (Amendment) Act (II of 1925) is on the face of it 
not only retrospective but also ex-proprietary. 


e Section 4 of the Amending Act which provides that “ nothing contained in this Act shall be 
deemed to invalidate any decree or order of a Court which became final before the passing of this 
Act" only means, that the amendment shall notebe allowed to upset or affect any decree or erder 
of a Court which bas become final prior to that date in so far as rights and obligations have sprung 
upfin favour of or against parties to those decrees. This does not mean that any finding on the basis 
of which those decrees or orders were reached must also be upheld for all time -to come in spite of 
legislation affecting that very basis. - . 


The question for.decision was whether certain lands situated in an Agraharam formed part of 
an ‘estate.’ In an earlier litigation between one of the parties and the predecessor in title of the. 
other, it was finally held in 1921, that the Agraharam in question was not an ‘estate.’ On the con- 
tention that the Madras Estates Land (Amendment) Act (II of 1945) could not be deemed to have 
affected tBis view taken by the Court long before 1936. i aL 


Held, negativing such a contention, that the aid of section 4 of the Amending Act could not be 
invoked to say that even the basis of the prior decision which the legislature bas changed by that 
very Acteshould still remain unaffected even as regards the determination of future rights and obli- 
gations betwecn the parties. . 

Appeals against the orders of the Court of the Subordinate Judge, Guntur, 
in A. S. No. 147, etc., of 1942, respectively preferred against the orders of the Court 
of the District Munsiff of Gurzala in O. S. No. 59, et&., of 1942, respectively. 


M. Seshachalapathi for Appellant. 
.K. Bhimasankaram and P. Ramamurthi for Respondents. _ 


The Court delivered the following á | i 


Jupcmgnr.—These three appeals have been preferred by the landholder, which 
is the Pushpagiri Mutt, against an order of the Subordinate Judge directing the 
plaints to be returned for presentation to the Revenue Court as the lands in respect 
of which the ‘suits have been brought form part of an “ estate." : 


Both the Courts have held that the Lingamguntla Agraharam in which the 
lands are situated is an “‘ estate.’ The District Munsiff dismissed the suits on 
this finding but the Subordinate Judge directed the plaints to be retuyned, which, 
of course, is the proper order to make, ff the finding is correct. E E 

It is contended for the appellant that as the grant to the mutt was not of an 
entire village, but only of part of a village, there having been minor inams at the 
time which were not subject-matter of the grant, the Agraharamecannot be called 
an “estate " within the meaning of the Act and according to the decisions of. this. 
Court. It is-to meet these decisions that legislation was undertaken ande Madras 
Act II of 1945 came to be passed amending the Madras Estates Land Act, 1908;. 
and enacting in Explanation 1 to clause (d) of sub-section (2) of section 3 that the 
“area which forms the subject-matter of the grant sliall be deemed jo be an estate’ 
notwithstanding that.it did not include certain laffds in the village which. have. 
already: been granted: on service or othér tenure or been. reserved for communal: 
purposes” and providing that the amendment “shall be deemed to ‘have had 
effect as from the date on: which the Madras Estates Land (Third Aemendinent)’ 
Act, 1936, came into force." Therefore the point that the grant was not of the 
entire village and it did not-include certain lands which formed part df the village: 
is-of no avail'to the appellant, unless he is able to steer clear of this legislation, 





* A. A. Oz Nos. 375 to 377 of 1943. 2nd ‘April, 1945. © 
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How. Mr. Seshachalapathi, the learned advocate for the appellant, has tried 
to do it is by invoking the aid of section 4 of the Amending Act which provides 
‘“ Nothing contained in this Act shall be deemed to invalidate any decree or order 
of a Court which became final before the passing of this Act." He rélies on the 
circumstance that as early as 1921 it was finally held by the High Court in a suit 
between the mutt and the predecessor in title of the defendant tenant that the 
Lingamguntla Agraharam is not an “estate.” .This is referred to in Ex. P-13%a 
judgment of Sundaram Chettiar, J., dated 8th August, 1923. So, he contends 
that as it has been finally held that Lingamguntla is not an “ estate " the new 
legislation cannot be deémed,to affect this view taken by the Courts long before 1936. 


> - This, however, doesnot appear to me to be the correct construction of section 4. 
What it apparently means is that the amendment shall nót be allowed to upset-or 
affect any decree or order of a Court, i.e., it would not be open, because of thjs 
legislation, for a party to come up and say for instance “ There was a decree for 
rentepassed against me in a Civil Court.» The Act says my land is an estate and 
therefore that decree must be reversed and I must get back what was flecreed agaist 
me ” or it would not be open for a tenant to come forward and contend “The land- 
holder recovered possession of certain properties from me on the ground that I had 
no occupancy rights, but now that the Act says the village is an estate conferring 
occupancy rights on me, I should get back possession of the’ lands.” To put it 
in another way, decrees or orders which have become final shall stand unaffected 
by the Act in so far as rights and obligations have sprung up in favour of ov against 
parties to those decrees or orders, but this does not-mean that any finding on the 
basis of which those decrees or orders were reached must also be upheld for all time 
to come in spite of a legislation of this kind which is on the face of it not onlyretros- 
pective byt also ex-proprietary.. It is one thing to say that what was decreed or 
ardered previously shall stand ; .it is another thing to say that the basis of the decree 
which the legislature has definitely made up its mind to change should still remain 
unaffected even fs regards the determination of future rights and obligations between 
the parties. 

I hold that the Amending Act is a conclusive answer to these appeals which 
must be dismissed with costs only in C. M. A. No. 377 of 1943 where the respondent 
appears. . There will be no ordef as to costs in the other appeals where the res- 
pondent does not appear. No.leave.  . "E ; 

. VS, LOU l — o Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 
* PRESENT :—Mn. Justice WADSWORTH AND MR; Justice PATANJALI SASTRI. | 


Makineni Virayya and others . . l <. Appellants: ". 
e e D. ` oo , . : e : - 
Madamanchi Bapayya "m .. Respondent. — . 


` Hindu Law— Widow— Transfer of property in favour of daughter and grand-daughter— Maintenance deed 
executed in return—Progerty partitioned between donees? heirs—Person takiiig benefit under—Alienations effected 
by— Succession. to widow as reversionary heir—Suit for recovery"of property ignoring previous transfers by the 
other heir—Applicability of principles of esteppel or election. e. . 25 2 
A Hintlu widow executed a dakhal deed whereby she transferred the properties inherited by her 
from. her husband. The deed recited that her husband had made arrangements to the effect that 
she should enjoy during her lifetime the entire moveable and immoveable property belonging to him 
and that after his lifetime one-half of-his property should pass to his daughter and the other half to 
his grand-daughter with right of absolyte disposal. The deed further provided as follows :-“‘ According 
to the arrangement effecged by him the entire property is being enjoyed by me ever since. Hence 
as I have now become oid and as I have no ability to get the lands cultivated I have relinquished 
the right possessed by me during my lifetime . . . . and I have on this date delivered possession 
of the same to you -e >, +. You shall both enjoy the said property in equal halves with rights 
of gift, exchange and sale from son.to grandson and so on in succession. You shall maintain me 
during my lifetime and you'shall cause the obsequies which have to begperformed-to me after my 
death ta be perfórmed-by K...." ' This deed was Sllowed by the execution of a maintenance deed 
in favour of the widow by the daughter and grand-daughter, the donees under the previous deed. The 
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g jater deed also recited the arrangement said to have been made by the husband and sided that 
.a certain sum should be paid by them once in a year to the widow during her lifetime and that her 
obsequies should be duly performed after her death. The donees having died subsequently leáving the 
plaintiff and he first defendant as their heirs, their fathers acting as their respective guardians sold 
one of the items of immoveable property comprised in the dhakal deed. The rest of the properties 
were partitioned between them. The plaintiff later on attained majority and sold all the immoveable 
properties allotted to his share at the parfition. The widow having died subsequently the plaintiff, 
as her reversionary heir, sued to recover the properties of the widow after avoiding the alienations. 
The defendants contended that by reasoh of the plaintiff having recógnised and‘elected to take the 
full benefit of the title conferred by the dhakal deed he was éstopped from disputing its validity. . — - 

Held, that the plaintiff was not precluded either by estoppel or by election from claiming the 
properties in suit-as the reversionary heir of the last male holder. 


Appeal against the decree of the Court of the Subordinate Judge, Guntur, i in 
A. S.* No. 30 of 1943, pseferred against the decree of the’ Court of the (eno) 
District Munsiff, Guntur; in O. S. No. 153 of r940. 7. - 

* - V.'Govindarajachari and B..S. Ramachandra Rao for. Appellants. T 
P. Satyanarayana Rao and K. Krishnamurthi for Respondent. e E" 
“The Judgment of the Court' was delivered by ` l i 


: Patanjali Sastri, 7.—The only, question raised in this second appeal is whether 

the plaintiff-respondent i is precluded by-his individual conduct from claiming the 

properties in suit.as the nearest reversionary heir of his maternal grandfather, one 

Makineni Buchayya, who was the last full owner. Both the Courts below have 

held that he is not and passed a decree for delivery of possession. The defendants 

1 to 3, pand 6 have preferred this-appeal challenging the correctness of that decision. 
. The following table: will show the relationship ofthe parties one a another : 


de E Buchayya :: Lakshmi Devi i 
* l (d. 1900) (d: 21-5-1930) ) 


$ 


E 
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Subbamma (d. 1906) E | 





Mangamma (predeceased Buchayya) da 


i Venkatasubbamma (d. 1906) i a ' - j Bapayya eee ) 
Veerayya: (Grst defendant) l PE ° . 


On the 4th January, ae Lakshini Devi executed a dakhal deed (Ex. D-1) 
whereby she transferred the properties inherited by her from her husband Buchayya. 
The deed recites that her husband, while in a sound state, made. arrangements 
to the effect that she should enjoy during, her lifetime the entire moveable and ipm- 
moveable property belonging to him, and that after her lifetime one half of the 
property should pass to his daughter Subbamma and the, other halfto his grand- 
daughter Venkatasubbamma with righé of absolute disposal, and proceeds as folfows: 


“ According to the arrangement effected by him, the entire property is being enjoyed: by me. 
ever since. Hence as I have noW become old and as I have no ability to get the lands cultivated, 
I have relinquished the right possessed by me during my lifetime in respect of the moveable and im- 
moveable property worth Rs. 1,000 which has been in my possessión and enjoyment and is described 
in the schedule hereunder, and I have on this date delivered possession of the same to-you ; . 

You shall both enjoy the said propertysin equal halves witit rights of gift, exchange and sale from son 
to grandson and so on in succession ^... . . You shall maintain me during my lifetime and 
you shall cause the obsequies which have to be performed to me after my aeath to be performed by^ 
Krishnayya the husband of Makineni Venkatasubbamma of you." °° 
This was followed by the execution, on the 8th Jantary, 1904, of a maintenance 
deed (Ex. D-2) in: favour of Lakshmi Devi, by her tlaughter and grdnd-daughter, 
- the donees under Ex. D-r. .This deed Also recited the arrangement said to have 
been made by.the husband-of Lakshmi Devi and the dhakal deed executed by the 
latter, and provided that Rs. 50 per annum should be paid by the dontes in equal 
balves to Lakshmi Devi during her lifetime and that her obsequies shoufd be duly 
performed after her deáth. The donees’éied in 1906 and, in 1907, the'father of the 
plaintiff and the father of the first defendant acting as, their respective guardians sold 
one of the items of immoveable property comprised in the dhakal deed. The rest ofthe 
pum appear to have been partitioned i in equal shares and enjoyed separately 
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‘by the plaintiff and first defendant. The plaintiff, who was a-minor when all these 


transactions took.place, attained majority in or about 1913. "Thereafter by four 
sale deeds (Exs. D-6. to;D-9) ranging from 1919 to 1928 the plaintiff sold all the 
immoyeable properties allotted to his share at the partition aforesaid, and these 
deeds recited that the properties passed to his: mother Subbamma under the dhakal 
deed executed by Lakshmi Devi and subsequently to him on his mother’s death, 
and they purporied to convey absolute title to the respective vendees in the properties 
sold. Lakshmi Devi died on the 21st May, 1930, and the plaintiff claiming to be 
the nearest reversionary heir of his maternal grandfather Buchayya brought the suit 
out of which this second appeal arises for recovery of the properties in the hands of 
the first defendant and his alienees who were impleaded as defendants 2 to 5» The 
fourth defendant died pending suit and is now represented ‘by the sixth defendant. 
The plaintiff alleged that Buchayya died intestate leaving him surviving his 
widow Jaakshmi Devi and his only surviving daughter Subbamma, that all his 
properties were inherited by-his widow Who had only a limited estate and passed 
to him on her death as the nearest reversioner of Buchayya entitled to succeedeto 
his estate. He charged that Lakshmi Devi, with the intention of benefitting her 
daughter's daughter Venkatasubbamma who would, in no event, be entitled to any 
share in Buchayya's properties, falsely set up an oral arrangement by her husband 
as recited in the dhakal deed of 1904 and released all the properties to her and to her 
daughter Subbamma who, in considegation of her getting immediate possession of 
some of the properties, Waived her objections to the transactions. He averred that 
Buchayya gave no directions regarding his property before he died, as falsely recited 
in the dhakal deed, and, Lakshmi Devi having only a widów's limited interest in 
the property had no right to relinquish her interest in equal shares to her d&ughter 
and grarfi-daughter so as to bind him as the ultimate male reversioner to the 
estate of Buchayya. ‘The defence, in the main, was that before his-death Buchayya , 
gave “oral testamentary dixections ” giving a life estate in his properties to his 
wife and vested remainders to Subbamma and Venkatasubbamma and that the 
gift under the dhakal deed was expressly based upon the said testamentary directions. 


. It was also pleaded that by reason of the plaintiff having “recognised and elected 


to take the full benefit of the titlg conferred by the deed of the 4th January, 1904”’ 
he was estopped from disputing its validity and could not seek “‘ to approbate and 
reprobate the same’? and that, in any event, the transaction operated as a family 
arrangement binding upon the plaintiff. The District Munsiff of Guntur who 
tried the suit found that no oral testamentary disposition by’ Buchayya was made 
owt and that there was no true basis for a family arrangement as there were no 
disputed claims to settle. He also overruled the other pleas raised by the defend- 
ants and decreed the suit, and that decree was affirmed an appeal by the, Addi- 
tional Subo£dinate Judge of Guntur. Henséthis second appeal. 

On behalf of the defendants, appellants, Mr. Govindarajachari did not challenge 
the finding as to Buchayya's oral will, as indeed he could not, it being a pure question 
of fact. ‘Nor dic*he attempt to support the dhakaj deed bf 1904 as a family arrange- 
ment binding on the plaintiff. His contention was that the plaintiff was precluded 
by reason of his conduct in dealing with the properties which his mother got under 
the dhakal deed. and which subsequently passed to him, from claiming any part of 
the properties covered by the deed on a title different from and inconsistent with the 
title on. which, the dispositiors' in the deed were based. He put the matter from 


different points of view ; estdppel, election and affirmation or ratification, citing 


numerous Indjan and English decisions to Support his argument. We find ourselves, 
however, unable to accept the contention. Whichever ` way the plaintiff 's conduct 
may be vietved, we are of opinion that there is nothing in it to preclude him from 
enforcing the legal rights which on the finding that Buchayya died intestate, undoubt- 
edly accrued to him when Lakshmi Devi died in 1930. 


in-considering this question), it is necessary: to bear in mind these important 


fagts : (1) under the dhakal ss Lakshmi Devi did: not purport to SORS anything 


. absolutely before Lakshmi Devi's death, but seeks to recoverethe other properties | 
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more than a life interest in the anes -She no doubt recited the oral arrange- 
ment by her-husband already referred to as being the source of her title, but if, as 
has been found, the said arrangement was not true, her interest in the properties 
was the limited interest of a Hindu widow which undoubtedly would pass to her 
.donees under the dhakal deed. "The point to note 3s that she did not purport to 
convey to. her donees any interest in the properties which would enure beyond. her 
lifetime, butonly asserted that they had, a vested remainder in the properties under 
her husband's oral will, an assertion which has been held to be unfounded: (2) The 
plaintiff did not directly take any benefit under the dhakal deed. He merely succeeded 
to the properties given to his mother under ‘the deed., (3) He is not attacking the 
. dhakal deed as void and inoperative to convey any title-to his mother, but seeks only 
to imipugn its recitals in*so far as they are inconsistent with his claim to succeed to 
Buchayya as his reversioner on Lakshmi Devi's death. And (4) the plaintiff is not 
suing to recover the properties from his own alienees to whom he had sold them 


which were giten to Venkatasubbamma under the dhakal deed and which are now 
in the hands of her son the first defendant and his alienees, as being part of Buchayya’s 


- estate of which Lakshmi Devi's disposition would not enure beyond her lifetime. 


On these facts it is manifest that there can be no estoppel by representation 
affecting the. plaintiff's claim. To his own vendees he may no doubt be considered 
to'have represented that he had an absolute interest in the properties conveyed 
on the basis of the recitals in the dhakal deed of 1904, bat he cannot be taken to 


have represented to the first defendant or his alienees expressly or by his conduct - 


that those recitals were true or to have caused them to believe and act on such 
recitale, Indeed: Mr. Govindar ajachari did not seriously argue that there was any 
-estoppel by repr esentation in the circumstances of this case, and it is unngcessary to 
pursue it further. He argued, however, that the present case fell within the principle 
‘laid down in ‘Rangaswami Goundan v. Nachiappa‘ fies A and furthen expounded and 


applied in Ramakotayya. v. .Veeraraghavayya? Subbaraghava .Rao v. Adinarayana Rao? 


‘Fateh Singh v. Thakur Rukmin Ramnaji Maharaj*, Akkava v. Sayad Khan Miiekhan® 
vand Ramgowda Annagowda v. Bhau Sahib9. These decisions will be found on exa- 


-mination to proceed on the principle that an alienation by a Hindu widow without , 


„justifying necessity, is not void but only voidable At the instance of the reversionary 
:heir who.fnay either affirm or avoid it, but will be precluded from questioning it 
if he does something which amounts to an affirmation of the transaction. Such 
.election to hold the sale, good, as it has sometimes been expressed, may, it has been 
-held, take place even before the death of the widow while the reversionary heir 
was only a presumptive reversioner. -Can it be said that this principle has any 
application here? As we have already observed, the widow conveyed only her 
-life interest, though she purported to derive it under her husband's alleged oraP will. 
The dhakal deed did not purport, proprio vigore, to-transfer any absolute interest in 


` the properties to the donees. It postulated an arrangement by the husband under 


-which they already. had ap absolute interest in remajnder to take effect after the 
widow’s death. ‘The deed was. therefore neither void nor 'voidable at the 
-instance of:the actual reversioner, but was valid*and operative tó vest in the donee 
ithe widow’s right to possession and enjoyment during her lifetime and it. feased by 
‘its own- terms to-have any operation aftes her death. Ttowas an alienation which, 
.$0 far as the interest it purported to convey was;congerned, was within her. compe- 
.tence to make. In such circumstances, we are.of ppinion that there is no room 
.for the application of the principle referred: to. above. ° 


„It was.said that the plaint proceeded on the footing that the dhakal deed. was 
-an.alienation by the widow.in excess of her powers which the: ‘plaintiff, was entitled 
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-to.avoid as the reversionary heir, and in this view the principle would apply. There 
is no force in this suggestion. ` The plaintiff no doubt attacked the dhakal deed, 
as representing a collusive scheme devised by the widow and the donees in order 
to give some of the properties to Venkatasubbamma and on that account not binding 
on hirn as the reversioner of Buchayya who, he alleged, died intestate. The attack, , 
as we read the plaint, was against the recitals in the deed and the collusive character 
of the transaction rather than against the actual disposition made thereunder which 
could not prejudicially affect the plaintiff's title as reversionary heir. m 


* Mr. Govindarajachari next called in aid the principle of the well known case 
of Dalton v. Filzgerald*, and argued that the plaintiff having taken and dealt with the 
properties given to her mother under the dhakal deed was estopped from ‘disputing 
‘the validity of any of its dispositions. ‘The argument derives no support from the 
decision cited and is, in our opinion, unsound. In that case, the trustees under the 
will of a testator who had no title to certain lands, settled them on A for life with 
renfainders over to B and others.’ A entéred into possession of the, lands as tenant 
for life and, after continuing in possession long enough to acquire title by adverse- 
possession, died making a will devising the lands to C. B then brought the suit 
claiming as remainderman to recover possession from C, and the Court upheld 
the claim. Lindley, L.J., rested the decision mainly on the true effect of adverse 
possession: for the statutory pericd, pointing, out that it perfected the 
-title not of the person who happened to be in ~possession at the time 
when the period cf* limitation expired; but of the one 'whose possession 
started time running against the true owner, with the result that the will 
in that case became operative as if the testator had title at the time when it was made, 
and B’s title as remainderman prevailed against C claiming under the tenant for 
life. Lopes, L.J., put it on the ground of estoppel. . The rulé was stated .thus : 


“A person having no title to land settles it on A for life with remainder to B. A enters arid $us 
takes possession ang deals with th® property as tenant for life, that person is estopped from telling 
the truth—his mouth is shut; he has @vailed himself of the settlement for the purpose of obtaining 
possession of the land, and he cannot afterwards seek to invalidate that which enabled him to obtain 
possession, and this though subsequently hé may have acquired a good title. If a man obtains pos- 
session of land claiming under a deed or will, he cannot afterwards set up another title to, the land 
' against the will or deed though it did npt operate tò pass the land in question and if he remains in 
possession till twelve years have elapsed and the title-of the testator’s. heir is extinguished, he cannot 
claim by possession an interest in the property different from that which he would hafe taken if the " 
property had passed by the will or deed." UC : ° 
Rigby, L.J., expressed the same view. It will be seen that the estoppel was there 
applied againse A’s privy C with reference to the property obtained by A under 
the settlement. C’s ** mouth was shut" so as to prevent him from “telling the 
truth ” viz., that the will and the settlement did not operate to pass “ the land'in 
question." But could it be held that A in,that case; if he was the testator’s heirs 
at-law, would be estopped from denying the trustee’s title to other properties not 
conveyed to him but settled under the same deed on other persons, on the ground, 
say, that the will was not genuine? We think not. And that is the position here, 
for, as already stated, the plaintiff does not seeR to set up a different title to the 
lands which were’ given to his móther under the*dhakal deed and which on her 
death pássed to him, but impugns the title of the first défendant to the lands given 
to Venkatasubbamma under the same deed, on the ground that the “‘ arrangement " 
by Buchayya recited in the deed is not true. As pointed out by Blackburn, J., in 
Board v. Board* which was appsoved and followed in Dalton v. Fitzgerald,! the estoppel 
applicable in such oases is like that which precludes a tenant from denying his land- 
lord's title and which in this country is embodied ir section 116 of the Evidence 
Act. No authority has been brought to our. notice extending the ténant’s estoppel 
to other properties of the landlord although the latter may hold them under the 
same title ag the one demised. Furthermore, as we have already pointed -out, 
the dhakal deed purports to convey only Lakshmi Devi's life interest which in any 
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case she uda as.a, Hindu-widow in her batand estate, and we fail-to see how 
the title which the plaintiff now seeks to.set.up as the reversioner entitled to succeed 
on the widow's death is in'any way inconsistent with or ‘ ‘against the deed." It is 
no doubt, i#tconsistent. with the alleged: disposition of the properties by Buchayya. 

. But, to hold that the- ‘plaintiff, who! was an infant at the time and could have Known 
* nothing personally about the truth or ctherwise of such disposition, is estopped 
from setting up his undoubted legal rights to properties not taken by him under the 
deed, on the. strength merely of his having dealt-with certain other properties as 
properties got by his mother under the deed and inherited by him as her heir would, 
in our opinion, be an. unwarranted extension of the doctrine of Dalton v. Fitzgerald?. 

It was said that, inasmuclf as the deed purportéd to convey Buchayya’ $ proper- 
ties on the footing that hehad made an oral will, the donees and their privies must 
be deemed to have taken undér such will. We see no reason to make such suppo- 
sition which ignores that the widow had, in any case, a life interest which passed 
under the deed. -But supposing. it were so, the defendants wotld be in no better 
position ; for, as. we have indicated already, if.a person purports to enter into 
possession of certain propertics ühder a will believing it to be true and thereafter 
discovers that it is not true, there i is no apparent reason why he should. be precluded 
from claiming other properties purported to be disposed of under the will as the 
heir-at-law of the allcged testator. It would seem that even if he took as a tenant 
‘ for life in such circumstances he would not be estopped from setting up his title 
as beir-aj-law as against thc remainderman.* Lindley, L.J, observed in Dalton v ` 
Fitzgerald! : 

. *No doubt a person may by mistake treat himself as tenant for life of property of which he is 
himself the owner and such a inistake can be set right unless he has so acted as to render a'rectification 
of the miftake unjust to others.” 

. A fortiori where the true claim is put forward against per sons purporting to take 

° other properties under the will Reference may also be made in this connection 
to Anderson, In re : Pegler v. Gillatt?, where Buckley, J.e as he then Was, held that a 
devisee of a life estate in two properties, oné of which was validly disposed of under 
the will and the other not, can set up the invalidity of the will as to the latter so as 
to defeat the demainderman, distinguishing Dalton v. Fitzgerald}. 

. Mr. Satyánarayana Rao for the plaintiff referred to Alamelu Ammal v. Balu 
Ammal,* where on somewhat analogous facts Sadasiva Aiyar, J., refused to apply’ 

|. the principfe of Dalton v. Fizgerald’.. A Hindu widow made.a will bequeathing 
the properties inherited from her husband to her three daughters absolutely, and 
the daughters entered into. possession under the will and, divided the properties 
into three equal shares, éach taking one share as her absolute propérty. On tke 
death of one of them, ‘howéver, the survivors sued as hcirs. of their father 
for recovery of the third share from the daughter of the deceased: daughter and,the 
learned Judge was of'opinion that tHey were not estopped. The otBer learned 
Judge, Napier, J., however &xpressed no opinion on the point, concurring merely 
in dismissing the suit on the ground that the partition made between the daughters 
extinguished the right of survivorship as between them. >u  . 

Lastly it was urged for the defendants that here was a case of election, for, the 
plaintiff, having taken the, benefits given under the dhakal deed could not claim, 
adversely to the deed, other properties disposed of under it. It was said that a 
nian shall not take both by the deed and afainst the decd dr approbate and repro- 
bate. On the facts of this case, there can be no question of election in the strict 
sense of the doctrine, for at-the time: when the plhinsff is supposed to have made 
his élection he could not have given: up the property which he now claims as he 
became entitled to it only.long after. And,-moreover, for the purpose of this 
, doctrine the person sought to be precluded fróm setting up "his right mustehave taken 
Some benefit directly - under the instrument. Lord. Romilly, M.R., observed in 
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“This is according to the ordinary rule in cases of election, as, for instance, if a person disposes 
of the property of A, by his will, A cannot take the benefits given to him under the will without 
giving up the property which the testator has disposed of ; but if 1t happens that the legatee or devisce 
of-other property disposed of by the will, leaves that property to A, or dies intestate, and A, as his 
heir-at-law or next of kin, acquires some of the property disposed of by the will of thé testator, then 
no caseof election arises at all, because A takes it independently and by a separate and distinct course. 
That is a principle well recognised in all cases of election, and would, if the plaintiff were in a similar 
position, apply here." 


Here the plaintiff did not take any benefit directly under the dhakal deed but only 


as the heir of his mother after she died in 1906, while he now claims directly through 
the last full owner Buchayya. P 


We consider, therefore, that ‘plaintiff is not precfuded either by estoppel or by 
election from claiming the properties in suit as Buchayya’s reversionary heir, 
and we accordingly dismiss the second appeal with costs. 

B.V,V. te 9 Appeal. dismissed. 

.* IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mn. JUSTICE CHANDRASEKHARA AIYAR. ° 

Dronamraju Seshagiri Rao .. Appellani* 
" i U. l 
Godithi Rammayya and others ..  Respondenis. — 
n Madras Estates Land Act (I of 1908), section 3 (2) (b) and (e) and section 3 (16) and Amendment Act 
(4I of 1945) — Mokhasa. lands—eS'uit for recovery of” rent and for ejectment——Civil Courts jurisdiction — Whether 
exists. 

In a suit filed by certain mokhasadars of two villages against tenants for recovery of rent and 
for ejectment, the tenants pleaded that they had occupany rights in the Jands as they formed part 
of an “estate” within the meaning of the Madras Estates Land Act and that the Civil Courts had 
no jurisdicyon. On the question whether the lands formed really part of an “ estate", 

Held, that in the circumstances they formed part of an “ estate " under clauses (4) and (e) of , 
sub-section (2) of gection 3 of the Act and the civil Court had no jurisdiction in the matter. . 

What had bedh made an “estate 7? by reason of sub-clauses (6) and (e) of sub-section (2) of 
section 3' could not have been intended to be deprived of its character by the definition of “ryoti 
land" in sub section (16) of section 3. If the lands are held under a tenure which the lardholder 
can put an end to by a unilateral act of his own, the Act saysthatthe tenant holding possession of 
such a land does not possess occupancy rights therein but, if the land is held under a tenure which 


cannot be terminated by the Jandlorc® then it is held on a permanent under.tenure and is an 
*estate? within the meaning of the Act, . 





Appeals against.the orders of the District Court, West Godavari, at Ellore, - 
dated 14th October, 1942, in I. A. No. 37 of 1942, in A. A. O. No. 25 of 1941 and 
in I. A. No. 38 of 1942, in A. A.-O. 26 of 1941, respectively, etc. 

- P. Satyanarayana Rao for Appellant in A. A. O. Nos, 157 and 158 of 1943:and 
Petitioner in- C. R. P. No. 541, etc., of 1943. ` di i "n 


“E. VenXatesam for Petitioner in C. R. P, No. 1506 of 1943, etc., 
K. S. Desikan and Srimathi Sitamahalakshmi for Petitioner in ©. R: P. No. 541 of. 
1943. 
V. Viyyanna*for Respohdents in all. . . 
The Court delivered the following . 


.. Jubemenr.—These two civil miscellaneous appeals and eight’ civil revision 
petitions are connected. I shall deal with the revision petitions first as all'of them 
raise the same point. $ 


The mekhasadars of Chilakápadu and Muppavaram filed suits in the District 
Munsiff's Court of* Tanuku against their tenants for the recovery of rent and for 
ejectment. The tenants pleaded that they had occupancy rights ‘in the lands as 
they form part of.an “estate ” within the-meaning of the Estates Land Act:and that 
the Civil Courts had no jurisdiction. This plea was upheld by.the District Munsiff. 
wha directed the plaints to be returned fer presentation to*the proper Court. On 
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appeals preferred by the mokhasadars, the Subordinate Judge of Ellore, reached 
ihe same ‘conclusion and confirmed .thé;decrees of the District Munsiff. "Tliese 
revision petitions are from the decision of the Subordinate Judge and raise the 
question whether the lands form part of an estate.in which the defendants have 
occupancy rights. It was contended for the petitioners that the lands wére not 
art of an estate for two reasons: firstly, because clause (d) of section 3 (2) of the 
Estates Land Act will not apply as there is nothing to show that the grant-was of 
an entire village and secondly, that clause (e) of section 3 (2) is not applicable, as 
the grant was only of specific lands in the villages and not of one or more villages 
of. any of the estates specified in clauses (a); (6) and {c}. 


The first ground hag ceased to be available to the petitioners because of the new 
Madras Act II of 1945 which enacts that “‘ where a grant as an inam is expressed 
te be of a named village, the area-which forms the subject-matter of the grant shall 
be deemed to-be an estate notwithstanding that it did not igclude certain lands 
in the village of that name which have ‘already been granted on service or other 
tenure or been reserved for communal purposes." ‘Therefore even in a case where 
we find that certain lands in-a named village were not included in the grant for 
some reasons, the land granted as inam would still be an estate. —— | 
S ^ Subeclauüse (e) of section 3 (2) speaks of “ any portion consisting of one or more 
villages of any of the estates specified above in clauses (a), (b) and (c) which is held: 
on a permanent under-tenure." The contention of the petitioners is that in the 
cases belóre us we have not got an entire village or villages forming part of the ` 
estates as defined in sub-clauses (a), (^) and (c) and which are heid on a permanent 
under-tenure. In support of this contention, reliance was placed on the entries 
in the indm fair register and the inam statement printed in C. R. P. No. 1506 of 1943. 
The inam fair register is Ex. I and the inam statement is Ex. I-a. > Mr. Satydnarayana 


*, Rao referred to the fact. that, besides giving the total extent comprised in the 


mokhasa grant, the inam register specifies the several numbers ot the fields also 
which is consistent only with the theory that the villages, Chilakapadu and: Muppa- 
varam, in their entirety, were not treated as the subject of the mokhasa grant but 
only some fields in those villages. He further referred to the fact that the numbers 
of the fields were not consecutive and some numbers like 12, 13, 18, 28, 32, 99, etc., 
in Chilakapadu and numbérs 4, 6, 20, 28, 37, 38, etc., in Muppavaram were omitted. 
Such an inference, viz., what was granted is not the entire vilage of Chilakapadu 
or:Muppavaram but only certain fields in those villages—does not appear to me 
to.be warranted by the entries. The register and the' statement speak of the villages 
as mokhasa and the boundaries given indicate that the grant comprised the-villages 
themselves. It was necessary for those who prepared the inam register to specify 
the extents and the fields for the purpose of arriving at the cist or jodi that chad 
to be paid as it was then believed that these mokhasas were excluded from the assets 
of the zamindari at the timeæof the permanent settlement and that the Government 
had the right of reversion. Subsequently this belief was found to be ill-founded 
and the Government gave up furtber steps ds regards the mokhasa grants in -pur- 
suance of reports made by the Commissioner (Mr..T'aylor) on enquiries made by the 
Board of Revenue of the Collector and the final’sanction of the Secretary ef State 
on a letter addressed to him by the Madras Government about: the: true state of 
affairs which -turned out to be that these mokhasa grants were included in the 
assets when the peshcush was calculated. Oh WELLE. i 
- . "The Subordinate Judge has in this connection rifhtly drawn atterftion to the 
fact that in Exs. X and XI, these villages are entered under the heading-of mokhasa 
villages. The omission. of certain numbers in the inam register is explicable on the 
basis that they perhaps relate:to the devadáyam and other inams of a tike nature 
which could not bé takep into account in settling the jodi or quit rent. , Ex; I refers 
in column 4 to cértain inams and gives the extent as 12-12 ; In Ex. I-a under 
column: 9 we get the real clue for answering this question. ‘The total extent of 
Chilakapadu village is given as 48-4-1 kandies. Out of this, some extent is deducted 
for porombokes and out of the remainder two extents are deducted under the head 
E 4 -.. 
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óf dharmadayam and service inams. The remáinder is the mokhasa grant. Similarly 
with reference to. Muppavaram.. This shows fairly clearly that the. villages were 
the subject of. the grant excluding of course,. dharmadayam and service inàms.. 
Therefore, I am of the opinion that claus: (e) applies to the facts of this case. =“ 


. Assuming for any reason that it does not, te mokhasa grant will come-within 
clause (b), as it is a portion of a permanently settled estate in Nuzwid: It is undoub- 
tedly, ‘therefore, an “ estate" within the meaning of the Act. But it was urged 
that-this does not by itself oust the jurisdiction of the Civil Court because of the.fact 
that the mokhasa grant is of the nature of a service tenure and the definition of 
“ ryoti- land ’’ as given in the Act excludes mokhas& grants. . Sub-clause (16) (c) 
. of sectióri 3 provides that “ ryoti land ” does.not include “lands granted on service 
tenure either free of rent or on favourable rates of rent if. granted before the passing 
of this Act or free of rent if granted after. that date, so long as the service tenure 
subsssts." The position taken for the petgtioners is that in a case where the grant 
is irresumable and is permanent, the service tenure still subsists either because 
it had not been put an end to, or because it could not be put an end to, and therefdte 
the land is not ryoti land and the landholder cannot bring a suit for rent or ejectment 
in a revenue Court, This argument is, however, based upon a double fallacy. 
We have nothing whatever to do with the question whether the mokhasa as such 
is resumable or irresumable service tenure. We- are concerned with lands in a 
mokhasa villdge and the question is whether those lands form part of ag estate. 
Obviously they do, for the reasons already given; If the particular lands in respect 
of which the suits are brought for rent or ejectment have been granted on service 
tenure, it is no doubt true that they may not be “ ryoti land " within the meaning 
of the Act: But there is no-allegation in this case that'the lands in quéSstion are 
held under any such tenure. Whether the mokhasa grant is itself on the basis 


ofa service tenure is a question which does not concern us. - Secondly, sub-clause (c) .° 


of sub-section (f6) of section* clearly contemplates a case where the service tenure 
is o£. such a nature as.can be put dn-end to... If it is permanent and. jrresumable; 
it-falls ‘within clause (e) of sub-section (2) of section 3. What has been made am 
** estate’? by reason of sub-clauses (b) and (e) of sub-section (2) of section 3 could 
not have- been intended to be deprived of its character by the definition. of “ ryoti 
land ” in sub-section: (16) of section.3. Ifthe lands are held under a-teqnure which 
the landholder can put an end to by a unilateral act of-his own, the Act says that 
the tenant.holding possession of such a land does not possess occupancy. rights 
therein but, ifthe land is held under a tenure which cannot be terminated'by the 
landlord, then it is held on à permanent under-tenure and is an ,“‘estate’’ within the 
meaning of the Act _ - ae "on bv ue uut 
7--*In-theeinam fair register there is a note under column 21' that the two villages 
ôf Chilakapadu:and Muppavaram starid orf the same footing as the mokhaéa villages 


` 


' of Gotenu; Komayaram and Surampudi. -The inam register extract of these three - 


villages has been filed as Ex. IL'and it is the same as Ex. I as regards the features 
relied on for the'petitioners, namely, the giving ef the numbers of the fields and the 
ómission of certain numbers.  Keeraswami v. Segtharama Kanthayya4 was a case 
"which dealt with lands in those three villages and it was held that they were aii 
“estate ” within the meaning of the Act., The case in Sadasivarayudu v. Venkitaswami? 
rélied- on by the petitioners was an instance of a resumable service granted:.and 


has no application to the facts before us. A holding in another mokhasa village : 


called Arungolanu, within the ambit of the Nuzvid zamindary was the subject- 
fiatter of the decision in Lakshminarasimham v. Veerabadrudu® and.there also the 
same conclusion was reached. _ The Privy Council decision in Narayanaraju v. Surya- 
ceo a f e,o i . . NR OE p : 
harayudu* is authority for the position that the mokhasadar is himself the landholder 
wishin tlie meaning of the Act} ahd the cultivating tenanjs under them are in the 


' position of ryot$ with occupancy-rights in*respect of the holdings in their possession; 

. r.- (926) 51 M.L.]. 894. ^ ~ -> 24. (1939) 2 .M.LJ..gor: LR. 66 LA, 
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unless it can be shown that the lands are held by them under a service s tenure wich the : 
landholder can resume or-put an end to. - : 


. . The civil miscellaneous appeals are from the orders of ite District Judge in two 
Cases refusing to set aside orders of dismissal passed by him in two civil miscellaneous 
appeals on memos filed that they had been adjusted out of Court. Some of the 
trustees interested in a temple, which was the landbolder, compromised the matter 
with the tenants and reported the cases as settled. Other trustees who were not the 
managing trustees at the time and whose right to become trustees in rotation would 
arise only later, applied for the dismissal being set aside, stating that.the compyo- 
mise was effected without their being consulted and it was therefore not binding 
against them. The District*Judge negatived their prayers on the ground that the 
'action of the managing trustees in reporting. adjustment was final and binding on 
.the petitioners. Whether this view is right or wrong, is really unnecessary to 
‘consider now, for the simple reason that it.has been held even on the merits that the 
lands form part of. an estate ; and this would be the conclusion which would have 
been reached even if the appeals had ‘been heard instead of being dismissed on the 
asis of a reported: compromise or settlement. 


i For the reasons given above, the two civil miscellaneous appeals a and thé several 
- civil revision petitions will be dismissed with costs.. 


No leave. | l 
K.C. EN —— a> “Appeals an and Petitions dismissd. 
IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 


" PRESENT-:— MR. JUSTICE SOMAYYA. ` Ecc 

S. S. "Narayanaswami Aiyar E. bus Apfel 
v. 2 Bes 

Ast Ammal and acd = Resbondants, 


Bombay Co-operative Societies Act (VII of 1925), section 26, Sepe of the exempti from attachment under 
Member of the society transferring his life insurance policies to it as security for amounts borrowed—Death of 
the member —Sum standing to the credit of member after adjustment of amounts due to the society Right of i 
creditor of the member to attach it as against the claim of a nominee of the member in the society. 


In making provision against attachment of amounts jn the hands of the society.at the instance 
of a creditor of a member, the legislature has under section 26 of the Bombay Co-operative Societies 
Act taken eare to provide that only the share or interest of a member in the capital of the society 
-or any provident fund established under section 41 of the Act shall be exempt from attachment or 
sale under any decree or order of a Court. Therefore, if monies due to à member are by way of 
deposits made by him or othérwise and they do not answer the description mentioned in section, Lao 
the creditor is not prevented from attaching those amounts. e : 


A member of the Bombay Postal Co-operative Society transferred to the society his life i insurance 
policies by way of security for sums borrowed from the society and had nominated the plaintiff as 
his nominee in ,thesociety. On the death of the member a decree-holder creditor ofhis levied attach- 
- ment against thé amount standing to the cr€dit of the deceased with the society aftfr the adjustment 


. "'ofamountsdue toit. The plaintiff, as the nominee of the deceased in the society, after an unsuccessful 


‘intervention with a claim petitiori, filed a suit for a declaration that he was absolute entitled to- 
that amount. 


LU Held, negativing the claim, that the creditor was entitled to attach thé.amount ‘due Boi the 
society as it did not answer the description mentioned ip section 26 of the Act. 


Appeal against the decree of the Court of the Subordinate Judge of Goimbatore 
in A. 5. No. 114 of 1943, preferred agajnst the decree of the Court of the District 


. Munsiff of Coimbatore in .O..S. No. 53 of 1942. 


V. S. Rangaswami Atyangar for Appellant.. 
C. D.-.Venkataramanan for 1st Respondent. ý ae AE 

The Court delivered the following ; Mx E 
JupawENT.—The plaintiff appeals against the: decree of die dover appellate 


T ‘Court dismissing his suit for a declaration that he is absolutely entitled to a certain 


' ^ fund over which the first respondent levied attachment in execution*of a money 


: decree obtained against the assets of the second respondent’s father? .Theeamount 
im question is about Rs. 1,437 Winch stood to the credit of Ramakrishna Ayyar, the 
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second respondent's father, in the hands of a society known as the Bombay Postal 
Co-operative Society Limited. The deceased Ramakrishna Iyer was a member of 
this society. He borrowed certain monies and transferred by way of security two 
postal life insurance policies. After adjusting the amounts due to thé Bombay 
Co-operative Society there was a sum of Rs. 1,43 7-11-0 to the credit of Ramakrishna 
lyer. The husband of the first respondent obtained a decree against Ramakrishna 2 
lyer in 1932 and levied attachment of the amount in question after the death of 
Ramakrishna Ayyar which took place on the 20th September, 1938. The attach- 
ment was in the year next after Ramakrishna Iyer's death. The plaintiff is. thé 
Len of the deceased Ramakrishna Iyer in the Bombay Postal Co-operative 
ociety. e 
The Society is governed by the Bombay Co-operativ& Societies Act (VII of 
1925). Under that Act a society which has as its object the promotion ofthe econo- 
miic interests o? its members in accordance with co-operative principles of a society 
established with the ebject of facilitating the operations of such a society may-be- 
registered under the Act. The liability of the members of a society is limited ip 
some cases and unlimited in other cases. Section 6 deals with a case where the 
liability of the members of a society is limited by shares. Every member who . 
becomes a shareholder is entitled to certain rights and privileges and is under certain M 
obligations which are laid down in the Act. Under section 27 of the Bombay `; 
ct, bye-laws are made and one of the bye-laws says that a member may nominate 
any one he desiresas the person to whonf in the event of his death he wishes the sums 
due to him to be paid by the Society. It would appear that there was a similar 
rule made under section 22 of Act II of 1912 which governed the society before the 
Bombay Act was passed. The plaintiff was nominated by Ramakrishna Iyer the 
deceased. Ramakrishna Iyer became indebted to the first respondent’s husband and 
the Jatter obtained a decree against Ramakrishna Iyer in 1932. He levied attach- 
ment over this sum of Rs. 1,437-11-0 in 1939. The plaintiff intervened with a 
claim petition oWecting to the attachment, but the claim petition was dismissed. 
That has led to the present suit. Both the lower Courts dismissed the suit and 
hence this second appeal. 
The point for determination is whether the amount in question was liable to 
be proceeded against in execution of the money decree against Ramakrishna lyer. 
Ramakrishna lyer was a shareholder of the Bombay Postal Co-operativé Society. 
He transferred to the' Society evidently by way of security an asset of his which - 
consisted of certain life insurance policies. This he did when he borrowed some 
money from the society. After satisfying the amounts due to the Society there 
was’ this sum of Rs. 1,437-11-0 due to the shareholder Ramakrishna Iyer. Ex. P-44 
shows that the society does not claim any right over this fund. In that document 
the soeiety stated that the sum would be paideas per section 27 (2) of the Bombay 
Co-operative Societies Act'of 192 5 to S. S. Narayanaswami Iyer, the nominee of the 
deceased, unless orders to the contrary were obtained from a competent Court of 


law. The first respondent has levied attachment and the question is whether it is 
a legal order. ° . 


Before we come to this questioh the plaintiff nfust show what right he has to 
maintain the suit. One argument advanced by the learned advocate for the appel- 
lant is that as Ramakrishna Iyer effectetl an absolute transfer of the insurance 
policies in favour of the society, Ramakrishna Iyer had no interest thereafter and 
that therefore,# creditor of Ramakrishna Iyer has no right to proceed by way of 
attachment. This argument, if pressed to its logical conclusion, would lead to the 
result that the plaintiff has no right to maintain the suit. Only the sum that was 
due to Ramakrishna Iyer could be paid under section 27 (2) of the Act to his nominee 
and if this argument of the learned advocate for the appellant is accepted, namely, 
that Ramakrishna Tyer had no interest ag all once his infurance policies were 
transfefred absolutely, the plaintiff will have to be non-suited on that ground. But 
the real position seems to be that Ramakrishna Iyer still retained an interest in the 
poXcies and the transfer was only by way of security for a loan. As was pointed 
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out'above Ex. P-44 shows that the sum in question was treated as the sum due to 
Ramakrishna Iyer. If, therefore this was à sum due to Ramakrishna Tyer, 1t 35 
difficult to see how a creditor of Ramakrishna Iyer is not entitled to attac 

‘that sum. Sections 25 and 26 of the Bombay: Act, which correspond to sections 20 
and 21 of the Imperial Act (II of 1912) and to sections 22 and 23-of the Madras 
Act (VI of 1932) are important in this connection. -Section. 25 says that a society 
shall have a charge upon the share or interest in the capital and on the deposits 
of a member or past member and upon any dividend, bonus or profits payable to 
a member or past member in respect of any debt due from such member or past 
member to the society and may set off any sum credited or payable to a member 
or past member in or toward’ payment of any such debt. Section 26 says that 
subject to the provisions df section 25, the share or interest of a member in the capital of 
a society or in any provident fund established under section — 41 of the 
Ad shall not be liable to attachment or sale under any decree or order of a 
Court of justice in respect of any ‘debt or liability incurred by such member. 
‘Reading these sections together the position is this. A shareholder may have certain 
shares or an interest in the capital. He may also have certain deposits. There 


` may also be due to him dividends, bonuses or profits. Over all these sums due to 


the member the society has a right, i.e, the right to a set off or a charge in respect 

of monies due to it from the member. When the legislature came to make a pro- 

vision against attachment at the instance of the creditor of a member, the legislature 

took care to say that only the share or intertst of a member in the capital of the 

society or any provident fund established under section 41 of the Act shall be exempt 

from attachment or sale under any decree or order of a Court. ' Therefore, if monies 

due to thg member are by way of deposits made by him or otherwise and they do.not. 
answer the description mentioned in section 26, namely : 


> we 
e - "theshare or interest of a member in the capital of a society or in any provident fund established 
e 


“under section 41 of the Act," uos 3 
the creditar is not prevented from attaching those amounts. The question is whether 
'there is any prohibition against the attachment of the sum in question which was 
‘certainly that of Ramakrishna Iyer. Supposing he pledged a jewel worth Rs. 1,000 
for a debt of Rs. 200, subject to the right of the society to get the Rs. 200 with interest 
and any other sum that may be due to it, the balance will remain to the credit of 
the shareholder. It may not be a deposit but it is certainly property transferred 
to it by way of security. The contention advanced by the learned advocate for the 
appellant goes to this length that property given as security and even deposits made 
by a member in the society are not attachable by his creditors. f do not think 
that this result follows. Whatever may be the rights and obligations infer se between 
the nominee and tlie heirs at law, it appears to me to be clear that so far as,the 
creditors are concerned they are not precluded from levying attachment. over such 
funds. - They do not‘cease te be the property of the deceased. No decision to this 
effect. has been brought to my notice. The learned advocate for the appellant 
has drawn my attention to the degision of Venkataranfana Rao, }.,"in Thiagarajan 
v. Venkatarama Iyer}. The questipn there related to what would be really the.share 
capital ofa fund. This decision has no bearing on this.case. Now, if the appellant’s 
contention were accepted, a member. of guch society has only to deposit all his 
earnings in such a society and make a nommation and the result would be that all 
his creditors will be left without any remedy and cannot proceed against the deposits 
made by the borrower in a fund of this kind. In thé"face of the express provisions 
of section 26.of the Act as to what is not Àttachable, the inference myst be that the 
rest is attachable. Section 25 enacts that a shareholder may have certain. shares -or 
interest in the capital ; he may have certain deposits ; dividends may beedue to him 
and, as in the case before us, a certain amount may-be due to him as the balance of 
the proceeds of a-particular asset after s#tisfying the debts due to the Society, "Of 
these, only the items enümerated in section’ 26 are exempt from attachment. 
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Otherwise section 26 would have been enacted saying that all sums due from the 
society to a shareholder are exempt from attachment. Ifa borrower can prevent 
his creditors from proceeding against his earnings by the simple device of depositing * 


them in a society of this kind and making a nomination, it would be a novel method 


- 


of cheating the creditors. 
The appeal is dismissed with costs. 


-No leave. Rl l à 
V.P.S. — Appeal dismissed. 


IN THE HIGH COURT ,OF JUDICATURE AT MADRAS. 
'" PRESENT :— Mm. Justice S8MAYYA. . 


‘Pathuri Venkata Narayana and others : s p : 


v. ° 
The Hendu Religious fado Board, Madras | .. Respondent. 


* Madras Hindu Religious Endowments Act (11 of 1927), sections 9 (11) and 20. Macon am and 
vedaparayanam service grant— Whether constitutes endowment— Liability to contribution. 


A grant of land given for the vedaparayanam or swastivachakam service in a temple is a personal 
grant subject to the performance of the named service and comes within the exception contained in 


the last portion of section 9 (11) of the Madras Hindu Religious Endowments Act. Consequently, 
-the lands granted to the holder of the office i is notliable to contribution under section 69 of the 


said Act. 
Appeal against the decrees of the Court of the Subordinate Judge, Tenali, in 


A. S. No. 8 of 1943, preferred against the decrees of the Court of the District Munsiff, 


‘for Respondent. ° 


Repalle, in O. S. No. 290 of 1939, etc. 
A. C. Sampath Aiyangar for ‘Appellants. 
The Advocate-General (P. V. Rajamannar), K. ix Rao and, M. Seshachalapathi 
The Court delivered the following j 
JUDGMENT. —One common*question arises in all these second appeals and that 


AS kether certain lands which were granted to the holders of two offices of swasti- 


vachakam and vedaparayanam are liable to contribution under section 69 of the Madras 
Hindu Religious Endowments Act. Under that section : 


* Every math or temple and every specific endowment attached to a math or temple shall pay 
annually for meeting the expenses of the Board such contribution not exceeding one and a half per- 
centum of its income as the Board may determine." 


And endowment is. defined by section 9 (11) as meaning : 


e .' all property belonging to, or given or endowed for the support of, maths or temples or for the 
performance of any service or charity connected therewith and includes the premises of maths or 
temples but does not include gifts of property made as personal gifts or offerings to the headof a 
math or to the archaka or other employee of a temple." 

There is an observation of Curgenven, J4 “in Kotayya v. ` Yellamanda!, to the effect 
that the definition of an endowment in section 9 is wide enough to include properties 


‘which were given to the temple servants burdened with the performance. of-services 
‘connected withthe temple? The learned Judge expr ‘éssed his opinion on page 733 


thus : " 
' As endowment includes (I am going to quote only the relevant portion) ' property given or 


endowed for the performance of any service connected with the temple’. Ordinarily speaking the 


word * endowment,’ I think,‘s restricted to property the title to which vests in the institution endowed. 


‘But this definition is very wide and I am no: prepared to say that a service inam held by a temple 


servant would xotfallwithinit/ +» 
That this is mere obiter is shown by the fact that Boteidsaidine this expression 


of opinion, the learned Judge held that as the case before him arose under section 44, 


which required a charge on the property and there was no charge in that case, no 


„order could be passed under section 44. Hence it is only an expression of opinion, 
Xthqugh it be a strong expression of opipion. In the Hmdu Religious. Endowments 


Board, Madras v. Chavali Vallayya?, the question arose directly for decision. That 








e "S. As. Nos. 1418 to 1420 of 1943 and 389 to 391 of 1944- 6th December; 1944. 
I. (1933) 65 M.L.J. 54 : I.L.R. 56 Mad. 731. 2. S. A. No. 443 of 1943. 
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Was à suit for contribution and the property involved was one which the learned 
e Judge held was an archaka service inam and not a grant to the temple itself. Never-- 
theless, the learned, Judge, Horwill, J., held that under section 69, the property 
was liable to contribute; The learned Judge while referring to the definition of the 
* expression “ religious endowment ” did not set out section 9 (11) in full but mentioned 
only. this : "VEM ; a | . ; ; 
“All property . > . . ..endowed for the support of maths or temples or for the performance 
" ofánysérvice .' . . . . connected therewith.” : OM" ] 
and then expressed a strong view in favour of his conclusion and he relied upon the 
opinion of Curgenven, J., in thedecision already referredeto in Kotayya v. Tellamanda.! 
Neither Judge referred to the last portion of the definition in section 9 (11) where 
it says that the endowment _ "E ix : . 
+ “ does not include gifts -of property made as personal gifts or offerings to the head of a math 
or to.the archaka or other employee ofa temple.” ., l ; l s l 
In a case where the grant is made not té thé temple but to ah archaka or other 
servant to the témple it is personal grant to the archaka or other-employee of the 
temple. . It may be burdened with the obligation of performing the services of the 
‘atchaka or the other services for the performance of which it was given to the other 
employees of the temple. Thus, the grant iri this case given for tlie vedaparayanam. 
service was given as a personal grant to.the ancestors of the plaintiffs in O. S. No. 286 
of 1939 subject to performance of. the service of vedaparayanam or reciting the 
vedas in*the temple. In the other.cáse. it was similarly 2 personal grant. subject 
to the performance of swastivachakam service. i.e., reciting some prayer in, the 
temple. These two cases seem, therefore, to come within the last portion of section 
9 (11) Wider the heading as a personal gift to the.employee of the temple, though - 
it may be burdened with the obligation of performing certain services in the temple. 
e There are other sections which seem to indicate the same view, but it is unnecessary 
*to-refer to them in view of a subsequent decision of Hprwill, J., which was on this 
point not challenged in.Letters Patent Appeal. This question arose. again before 
Horwill, J., in The Board of Commissioners of Hindu Religious Endowments, Madras v. 
Divi Seshacharyalu?. There, the learned Judge went into the question at great length 
and came to the conclusion that the grant was to .the archaka of all the 13 kuchelus - 
of land included in those suits. He then said that all the 13 kuchelus were exempt 
» -from liability to contribute under.section 69.. The learned Judge has not referred 
to his earlier judgment, though I am told that this learned Judge’s attention was 
drawn to the earlier judgment. However that. might be,.the learned Judge.in this 
‘later judgment pointed’ out that the expression ‘endowment’ as ordinarily under- 
stood: implies that it must be a gift to the temple. This is what the learned Judge 
‘said after setting oùt section 9 (11) and section 69: | 
_ So that if this may be regarded as.an @ngowment within the meaning of sectidn 9 (1 1) then 
it is liable for contribution, even though the property vests in the archakas. The definition does not 
‘say that:to constitute an endownfent, the gift must be to the temple; but it is only by presuming 
that this was what the Legislature intended that the definition of an endowment can be brought into 
-consonance with what is ordinarily understood by that-word. Curgenven, J., cogsidered this question 
in Kotayya v. Yellamanda,*, but he did nof have to decide it; and so he naturally did not express a 
very emphatic opinion one way or the other,” cx AN 
. Then he set ‘out the observations of Curgenven. J.. which I have alicady sét out. 
Then Horwil, J., proceeded thus:-. * . . 


. ," I am reluctant to interpret section 9 (11).as giving a deftnition of ‘ endowment’ contrary to 
its accepted meaning or section 69 of the Act as making liable &o the contribution’ persons, where a 


general reading of the Act seems to make liable oply institutions ; I am therefore of opinion that the 

land is not liable-to the contribution claimed by the Board." — E i : ; 

‘Inthe’ case before him 13 kuchelus of land were involved. - As, regards- 10 
kuchelus, there was an argument that it was a grant to the temple itse]f. But as - 
regards the 3 kuchelussit is admitted that it was a grant direct to the archaka bur- 

‘dened only with the performance of service. The two second appeals: went up 
= No n >+ 
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in Letters: Patent Appeals Nos. 1 and 2 of 1944; The Board of Commissioners of 
Hindu Religious Endowments v. Divi Seshacharyalu- and others.1- The Letters Patent , 
Appeals were disposed of by the Chief Justice and Byers, J. The Endowments Board’ 
was the appellant in the Letters Patent Appeals. The learned Judgés dealt with. 
10 kuchelus of land which were urged by the Board to have been an endowment. e 
to the temple itself. They referred to the inams register and statements and the other, 
documents and came to the conclusion that those 10 kuchelus of land formed an 
endowment to the temple itself and not to the archakas burdened with the perfor- 
mance of archaka service. ‘Then they said this : 

** Tt follows that, in our judgment, the Board is entitled to levy contribution in respect of ten- 
thirteenths of the income from the lands and that the declaratfon Bente by the trial Cour to the. 
plaintiffs must be limited to three-thirteenths." 

It is difficult to say from this judgment whether the aduon of Hor will, p that 
as regards the three- -thirteenths or the three kuchelus of land which were admittedly 
a grant "to the archaka burdened with the obligation of performing the archaka 
service in the temple was liable to contribute or not was ever challenged before the 
judges who decided the Letters Patent Appeals. The first point that the advocate, 
for the Board should have taken was that even assuming that all the-13 kuchelus 
were the archaka service inams, still having regard -to the earlier. judgment of 
Horwill, J., and the observations of Curgenven, J., they were nevertheless liable, 
to contribute. That position was negatived by Hor will, J., in the appeals that 
went up in Letters Pategt Appeals anc from what I can see from the Lettezs Patent 
Appeal judgment, this position does not seem to have been challenged, or at any rate 
the Judges, who decided the Letters Patent Appeals, did not differ from the conclu- 
sion of Horwill, J., as regards the three kuchelus. "Therefore, it must be taken that 
the view of Horwill, J., is that if certain properties are archaka service Inams as. 
contrasted with an endowment to the temple itself, no contribution can be claimed. . 
from those properties ; and the view which I have expressed from a reading of the.” 
definition is that it is exclud@d from the expression “ religious endowment”. I as- 
sumed that this would be the position in The Hindu Religious Endowments Board, 
Madras v. Vadepalli fagannathacharyalu*, - There, the question was whether the 
endowment was entitled to levy contribution from: certain properties. I held that 
` the properties are not archaka sereice and that-they were the endowments belonging 
to the deity and I considered that on that basis the Endowments Board was entitled 
to.levy contr.bution. The question which arose directly for decision was that even 
in the absence of a temple committee, one and a half per cent contribution, which 

is provided for a Committee, .can be levied. Following another judgment. of a 
Bench, I held that the Endowments paards was entitled to that contribution as well., 
On page 261, I said this : -. 

“The question of declaration. of the liability was inris involved in the further stages of the suit, 

because the plaintiffs’ claim that the properties were their own archaka service inams, if upheld, 
would have precluded the appellant Board from levying. a contribytion even for the future years.’ 
There is no discussion and the decisions on the point were not brought to my notice. 
But that is the opinion that*I expressed, viz., that if they were archaka inams, the 
Board would be precluded from levying contribution. The question, in my opinion, 
is wholly concluded by the later decision of Horwilf, J., which on this point has not 
beén dissented from by the Judges in the Letters Patent Appeals and confirmed 
to that extent, because the Letters Patent Appeals were dismissed to that extent. 


The result is that in the first batch of cases—S. A. Nos. 1418 to 1420 of 1943— 
the decrees of the lower appelfite Court are reversed and decrees of the trial Court 
restored. In the next batch of casés—S. A. Nos. 389 to 391—the decrees of the two. 
lower Courts are set aside and the decree granted in terms-of prayers (a) and (6) 
of the plaints. The appellants are entitled to their costs in all thie second appeals 


throughout. (Advocates: fee Rs. 25 in each case). : : 
= “No leave. | 2E D "P" 
B.V.V. i eens 07 Appeals allowed. 


f, L.P,As. Nos, 1 and’2 of 1944.  *. '" 8. (i944) 2 M.E.]: 260. 


TE] - SOBHAGSINGH v. RANrisiNGH' (P.c:). 233. 

A n : [PRIVY COUNCIL]. -- uo NT 

^ (On appeal from the High Court of Judicature at Nagpur.). EE 
PRESENT’:*—LorD THANKERTON, SIR MADHAVAN NAIR AND SIR JoHN BEAUMONT. 


* 
^ 


aia 


« Rao Sobhagsingh ` m e pae Appellant* - 


so x XX : : 
Rao Ranjitsingh’ . EP LN - «s Respondent. 

Civil Procedure Code (V of 1908), section 11, Explanation IV—Defence .which might and ought to hao 
been raised in prior litigation between the parties. — 0.4. . > ; 

To a claim for a half share of the income from offerings made'by pilgrims to an idol, the defence 
pleaded was that the plaintiff was entitled only to a half share in the income of one portion only of 
the offerings, namely, the Skamlat khut orjointaccount. In an earlier litigation between the plaintiff's 
father and the present defendant regarding the former's right to a share of the same offerings relating 
to*that period, the present defence was not stated and that case proceeded on the footing that the 
plaintiff in that case was enfitled to one-half of the whole amount subject to gertain deductions to be 
made which were then in dispute and not material now and was ultimately dismissed as it was found 
on accounting that*nothing was due to the plaintiff. a k 

Held, that the defendant in' the present case was excluded from maintaining the defence set up 
by him as the matter was res judicata, -'The plaintiff's father’s title to one-half of the whole income 
was judicially upheld in the earlier case, and the present defence of the defendant. was a matter which 
might and ought to have been made ground of defence in the previous suit, and was therefore to be 


- 


` deemied to have beeri a matter directly and substantially in issue in such suit, within the meaning 


of Explanation IV to section 11 of the Civil Procedure Code. 
Sir Thomas Strangman and S. P. Khambaita for Appellant. 
Respondent ex parte. ^ ^ `` : yo 
- Their Lordships’ Judgment was delivered by 
Longs THANKERTON.—These are consolidated appeals from a judgment and 
two decrees of the Court of the Additional Judicial Commissioner, Central Brovinces, 


, dated 31st August, 1935, which set aside the judgment and two orders of the District 


Judge, Nimar, dated 2nd January, 1931, and restored the judgment and two decrees 
of the Subordinate Judge, Khandwa, dated 25th June, 1930. ‘The respondent, 
who is plaintiff in both suits, did not appear in these appeals. The appellant 
was defendant in both suits, in which the plaintiff claims a half share in. the 
income of the offerings made by pilgrims to the idgl of Shree Onkarji at the time of 
certain annual fairs at Mandhata. The-first suit, No. 32 of 1924, relates to the 
Kartiki fair of 1920, and the second suit No. 45 of 1925, relates to the Kartiki and 
Sheoratri fairs of 1923 and Baisakhi fair of 1924. The plaintiff claims in both 
suits a half share of the income from the entire offerings ; the defendant contends 
in both: suits that he is entitled to a half share in the income of one portion only qf 
the offerings, namely; the Shamlat ‘khut or joint account. By the judgment under 
appeal the Additional Judicial Commissioner has held that the deferidant is éxcluded 
from maintaining that defence as the 'jnatter is res judicata, and their Lordsħips 
may say at once that they are of opinion that the decision of the Additional Judicial 
Commissioner is correct, though they will state the reasons somewhat differently. 
In this view, any consideration of the merits of the defence cannot arise. 

There were two previous suits between the same parties which are relevant to 
the question of res judicata. The*first of these was No. 46 of 1913, afterwards re- 
numbered No. g of 1917, in which the present plaintiff's father was plaintiff and 
claimed half of the income from offerings of 91 fairs from Samvat 1940, that is 1883 
A.D., to the Baisakhi fair of Samvat 1970, that is 1933 A.D. , The plaintiff only 
had lists of the income of forty-three of the 91 fairs, which he filed. .* Their Lord- 
ships find it unnecessary to go through the proceedings in detail, as the present 
appellant's counsel admitted that the present defence, was not stated and, in the 
opinion of their Lordships, it is clear that the case proceeded on the footing that the 
plaintiff was entitled to one-half of the whole income subject to the question of certain 
deductions to be made before division, which. were the subject of dispute, and which. 
are not now material. In his judgment dated 15th May, 1918, the Subordinate 
Judge held that the burden of proving the income lay on the plaintiff, that Articlt 62 

* P. C. Appeals Nos. 47 and 48 of 1943. m 29th May, 1945. 
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of the Limitation Schedule applied, and that the plaintiff could only claim for the 
period within three years previous to the suit, and was entitled to get his share of , 
the offerings received on or after 25th October, 1910, which involved,the income 
of nine fairs, but that the income of only four of these had been proved, and that 
it was absorbed by a prior deduction, thus leaving no balance due to the plaintiff. e 
'This means that the plaintiff's title to one-half of the whole income, after the proper 
deductions had been made, was judicially upheld, and the present defence of the 
defendant was a matter which might'and ought to have been made ground of defence 
in the previous suit, and is therefore to be deemed to have bcen a matter directly 
and substantially in issue inesuch suit, within the meaning of explanation 4 to sec- 
tion 11, Civil Procedure Code. The learned District Judge declined to come to 
that conclusion, on the ground that an examination of the lists filed in respect of 
43 fairs showed that the income recorded was confined to Shamiati or joint account. 
He therofore concluded that the claim as well as the judgment was concerned only 
witlt such income, and it was therefore fnnecessary for the defendant to state his 
present defence. "Their Lordships are unable to agree with this view, for, in their 
opinion, the plaintiff clearly claimed his share of the whole income, tbe lists filed 
being incomplete, and it was only because he failed to prove more than the:income 
of four fairs that he failed to prove a balance due to him. On appeal, the Additional 
Judicial Commissioner held, that the decision of the District Judge on res judicata 
was incorrect, and that at any rate in one- of the former suits the plaintiff clearly 
claimed a half of the wole income, and the question whether he was entitled to a 
half share of the income was put in issue and decided. The learned Judge referred 
specially to the plaint in the second suit No. 64 of 1918, and to the judgment in that 
suit. This second suit was instituted by the present plaintiff's father onwSth Sep- 
tember, 1918, against the present defendant in respect of four fairs in 1913 and 1914, 
which had been omitted in the previous suit, but which had been the subject of. a » 
private arrang&ment for calculating and keeping the income of these four fairs' 
pending the decision of the previous suit. This suit was raised under reference 
to the decision in the previous suit. The Subordinate Judge gave judgment on 
goth September, 1919, the suit being decreed in terms of the compromise arrived 
at between the parties. There ig no mention«in the pleadings of the defence now 
stated by the defendant. In their Lordships’ view the question of the plaintiff’s 
title having become res judicata in the previous suit, this second suit was a corollary 
thereto for the recovery of sums not claimed in the previous suit, and the decision 
of the Additional Judicial Commissioner would have been more correctly based. 
og the previous suit, Accordingly their Lordships are of opinion that the decision 
of the Additional Judicial Commissioner that the defendant’s present defence was 
excluded by res judicata was correct, and they will humbly, advise His Majesty that 
the “consolfdated appeals should be dismissed. 

Solicitors for Appellant: T. L. Wilson &? Co. a. 

Respondent ex parte. 


V.S. e So eee ed 5 : Appeals dismissed. 
. [PRIVY COUNCIJ..] : 
. . (On appeal from the High Court of Judicature at Madras.) l 
PRESENT :—LORD PORTER, Lorp GODDARD AND Sir JOHN BEAUMONT. 


" 
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V. E. A. Annamalai Chettiar Appellant* | — . 
tp, l a d ; ; i E 
Valliammai Achi and another ° ~ .. Respondents. 


^ Limitation Act (LX of 1908), Article 182 (5)—Appeal against dismissal of execution application—Is an 
application ineaccordance with law to the proper Court to take a step-in-aid of execution—Appellate Court, the 
only Court which can execute the decree—Computation of time to be (die the date of the final order of the appel- 
latedCourt—Step-in-aid of execution, if can be only in agbending execution and if furtherance of it. l 

. Au application by way ofan appeal to a Court of appeal toset aside an order of the Subordinate 
Court raising ari attachment ordered earlier, is an application according to law to take a step-in-aid 


e- * P. G.- Appeal. No. I9 of 1944.-  --~---- P cM era a : goth July, 1945. ` ` 
+ ~.e ' ` à o m ot UY . . 
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of execution of the decree. .It is also an application to the proper Court,for when an application. . . 
for execution is dismissed by the lower Court the appeal Court is the' proper and indeed the only 


Court which can then execute the decree. 

Govinddas Rajaramdas v. Ganpatdas Narotamdas, (1923) I.L.R. 47 Bom. 783, overruled. 

Where aif appeal against an order in an execution application is dismissed a subsequent exe- 
cution application made within three years of the date of the final order of the appellate Court would 
be in time as falling clearly within both branches óf paragraph. 5 of Article 182 of the Limitation Act. 

` [Annamalai Chettiar v. Valliammai . Achi, (1943) I M.LJ..95 : I. L. R. (1943) Mad. - 485, 


reversed 1 
: "Whether there could not bea step-in- aid of execution if there was not an application for 


execution hen pending and whether a step-in-aid of execution must be one in furtherance of executión 
and not merely one seeking to remove an obstruction to possible future execution. 


J. P. Eddy, K.C. and 7. M. Parikh for Appellant. e LP 
Subba Row ‘for Respondents. t 7 
Their Lordships’ Judgment was delivered by - 

. Sm Jonn Beaumont.—This is an: appeal from an order of the High Court of 
Judicature at Madras* dated 19th August, 1942, affirming an order of the Sub- 
ordinate Judge of Devakottai, dated the*roth July; 1940. The appeal raises*the 
question whether an application for execution, No. 72 of 1940, preferred on the 25th 
November; 1939, for execution of a decree.dated the grd: November, 1934, is barred 
by the Indian Limitation Act, and that depends on the construction of Article 182 
of the Act. l 

That: Article is in the following. terms :—— 





$ m = z d + ® * a 2 
Description of application, ' |Period of Limitation, | Time from which period begins to run. 





182. Kor the execution of; Three years, : The date of the decree or order, or 

a decree or order of any Civil (where there has been an appeal) 

Court not provided for by Arti- ` he date of the-final decree er order of 

e cle 183 or-by section 48 of the | - the Appellate Court, or the withdrawal 
*Code of Civil Procedure, 1908. | . of the appeal, or 


3. (where there: hes been a review 
of'judgment) the date of the decision 
passed on the review, or > 


. Ae 

, f , : .5. (where theapplication next herein- 

after mentioned has been made) the date 

g ; ofthe final order passed on an application 

HS i ; ; made in accordance with law to the 

proper Court for execution, or to. take 

some step-in-aid of execution of the 
decree or. order, or 


. * The application is clearly barred by eme 1, of Article 182 unless, it can 
be brought within one of the later paragraphs. Paragraph 2 has no. application 
since there was no appeal against, or Affecting the validity of, the d@cree; nor 
does paragraph 3 apply sinte there was no application for review of judgment.’ 
Paragraph. 4 is irrelevant so far as this case is concerned. 

The question therefore, is whether the case falls’ within pdragraph 5. To 
bring the case within that paragraph it. must be shewn that there was an application 
made in accordance with law to the.proper Court, either for execution or*to take 
some step-in-aid of execution of the decreg, and if there was such an application, 
time runs from the date of the final order passed thereon. It is necessary, therefore, 
to look somewhat closely at the facts, which are not in dispute, i in order to see whether 
the requisite application was made and finally disposed of within three years from 
the, 25th November, 1939. ` 

- On the 3rd November, 1934, a decree was passed ona promissory note in O, S. 
No. 118 of 1934, by the Subordinate Judge of Devakottai decreeing in fatour of the 
present appellant payment of a sum of Rs. 13,716-12-0, with interest and costseby 
the defendants who were two widows. It was ordered that the decrée shoulti be 
against the property of the joint family of, which the husbands of the two widowsthad: 


“* (1943) 1 M.L.J. 95 : LL.R, (1943) Mad. 485. 
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been members, and against the assets of a maker of the promissory note in the hands 
of the defendant. So the decree was not executable against the private property 
of the widows. For the purposes of this appeal it may be taken that the respondents 
represent the judgment-debtors under that decree, the appellant being the judgment- 
creditor. ` 


On the 14th December, 1934, the judgment-creditor presented a petition ° 


which was numbered E. P. No. 418 of 1934, under rule 11 of Order 21 of the Code 
of Civil: Procedure, asking that the decree should be executed by the attachment 
of two sums of money in the hands of garnishees, .alleged to be owing to the first 
defendant. 

On the 21st , January, 1935, the learned Judge made an order on this petition 

* rule absolute," which presumably meant that there was an order absolute for 
attachment of the moneys in the hands of the garnishees. 

. On the 11th February, 1935, the judgment-creditor made an applicatien 

No..123 of 1935 in K. P. No. 418 of 1934, asking that he might be appointed Receiver 
to realise the amounts in the hands of the garnishees. 
. . On the 19th February, 1935, an application No. 175 of 1935, was madin 
E. P. No. 418 of 1934 by the second defendant in the suit, asking that the order of 
attachment of the amounts in the hands of the garnishees might be set aside, her 
contentions being in short, that she had not been served with the application for 
attachment and that the moneys attached were her personal property and therefore 
fot subject to the decree. 

On the roth July, 1935, the earned Subordinate Judge on this application 
directed. that there was no need.to set aside the order of attachment but that the 
petitioner should prefer a claim: petition which might be enquired into under sec- 
tion 47 of the Code of Civil Procedure and the matter was adjourned f9the 25th 
July. Oh the same,date, namely, the roth July, 1935, the learned Judge dismissed 
the judgment-creditor’ s application, No. 123 of 1935, for his appointment as Receiver, ° 
directing that *e could make an application after the second defendant's claim’ 
was disposed of. 

On the 25th July, 1935, the second defendant made an applicátion, No. 527 
of 1935, in E. P. No. 418 of 1994, under section 47 of the Code praying that the 
attachment of the moneys in theehands of the garnishees be raised, and on the and 
August, 1935, in view of the pendency of the last-mentioned application, appli- 
cation No: 175 of 1935, for the raising of the attachment was dismissed. On the 
22nd October, 1936, the learned Subordinate Judge allowed the second defendant's 
application and raised the attachment and it is to benoticed that that order was made 
ir E.A. No. 527 of 1935, in E. P. No. 418 of 1934, and in O. S. No. 118 of 1934. 
On the making of this order the execution of the decree was open ; the judgment- 
creditor could either accept the order and seek to execute his decree by some method 
other than%that asked for in E. P. No. 418 8f 1934, or he could appeal against the 
order of the Subordinate Judge. He elected to adoptethe latter course and on the 
3rd December, 1936, he presented a memorandum of appeal to the High Court 
at Madras in EA. No. 529 of 1935 in E. P. No, 418 of 1934 and in O. S. No. 118 
of 1934, asking that the order of the lower Court be set aside, and on the 27th Sep- 
tember, 1938, this appeal was dismissed by the High Court. 

-On the 25th November, 1939, as already mentioned, the judgment-creditor 
filed execution petition*No. 72 of 1940,'in O. S. No. 118 of 1934, asking that the 
decree-of the grd November? 1934, might be executed by attachment of certain 
moveable property ; in the hais df defendants Nos. 2 and 3. The question for deter- 
mination is whether this petition is in time. 

The High Court of Madras in the judgment under appeal took the view that 
from the 16th July, 1935, there was no execution petition or application outstanding 
and that*the petition No. 72 of 1940, being presented more than three years after 
that«date, (vas out of time. Their Lordships are unable to appreciate this view 
whieh ignores the fact that on the roth July, 1935, an application by one of the 
judgment-debtors to set aside the ' “aka ammi ? was s pdimg om the records of 
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the Court and the further fact that on the 27th September, 1958, this application 
was finally disposed of by an order made by the High Court of Madras in E. P. No. 
418 of 1934, which could not have been done had that petition termináted in 
July, 1935*- n : : 

Subject to the question whether the High Court of Madras was the proper 
Court within Article 182 (5) their Lordships are clearly of opinion that the appellant 
brings his case within both branches of that paragraph. Execution Petition No. 
418 of 1934 was an application made according to law for execution of the decree 
and it was finally disposed of by the order of the Court of Appeal made on the 27th 
September, 1938, which brings the case within the, first branch. Further, the 
appligation to the Court of Appeal of the 3rd December, 1936, to set aside the 
order of the Subordinate*Court raising the attachment was an application according 
to law to take a step-in-aid of execution of the decree. There has been some differ- 
ehce of opinion in the Courts in India as to what amounts to taking a step-in-aid 
of execution and the judgment under-appeal discusses various decisions, including 
a decision of the High Court of Madras in Kuppuswami Chettiar v. Rajagopala Aiyar?, 
in which it was held that there could not be a step-in-aid of execution if there was 
not:an application for execution then pending, and another'decision of the same. 
Court in Krishna Pattar v. Seetharama Patiar®,-in which it was held that a step-in-aid 
‘of execution must be one in furtherance of execution and not merely one seeking 
to remove an obstruction to possible future execution. Their Lordships do not 
find it gecessary to express any opinion on these questionsesince in the present case 
there was at all material times an application for execution pending, and upon any 
view of the matter an application to set aside an attachment is a step, in the cir- 
cumstagges the only step open, in aid of execution.  , E 

The only other point to be considered, and this was the point principally 
stressed on this appeal, is whether the High Court of Madras was the proper Court 
within Article 182 (5). Explanation 2 to Article 182 enacts that the proper. Court 
means the Court whose duty it is to execute the decree or order. ` In Govinddas 
Rajaramdas v. Ganpatdas Narotamdas*, an Appeal Bench of the Bombay High Court 
held that an appeal to. the High Court against an order in execution was.not an 
application according to.law to the proper Court, and McLeod, C.J., stated : 

- “It certainly cannot be said that an appeal to the Sigh Court against an order in a dharkast 
is an application in accordance with law to the proper Court for execution. The High Court is not a 
Court whose duty it is to execute decrees passed by the lower Courts.” — — 

This view was accepted by the High Court in the judgment under appeal, but 
their Lordships think that it is fallacious. Under section 107 of the Code of Civil 
Procedure an appeal Court has the same powers, and is required to perform, as 
nearly as may beithe same duties as are conferred and imposed by the Code on 
Courts of Original Jurisdiction. Where an application for execution is dismissed 
by the lower Court, the appeal Court is the proper, and indeed, tht only Court 
which can then execute the decree. No doubt in practice a High Court does not 


' itself generally execute the decrees of lower Courts ; normally it remands the case 


to the lower Court with directions to execute according to law ôn the basis of the 
High Court’s decision ; but inea proper case the High Court would no doubt exe- 
cute the decree or order itself. In their Lordships’ view there can be “no doubt 
that the High Court of Madras was the Court whose duty it was to execute the 
decree of grd November, 1934, in the manner asked for in E. P; No. 418 of 1934, 


ifsuch manner were legal, after the attachment had peen raised by the lower Court. 


The appellant, therefore, has brought himself within paragraph 5 of -Article 182 
and his petition No. 72 of 1940 being presented within three years of the order 
of the High Court finally disposing of the Execution Petition No. 418 of 1994 is in 
time. Their Lordships will, therefore, humbly advise His Majesty that this appeal 


should be allowed ang that the matter should be remitted to the High Coyrt of 


1. (1922)42 M.L.J. 303 :L.L.R. 45 Mad. 49. JU CPC WEE CR 
66, N 9. (1923) LLR. 47 Bom, 789. — 
2. (1927) 51 M.L.J. 480 : LLR. 50 Mad, <a ME : : 
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Madras with directions that the Execution Petition No. 72 is within time and should 
be dealt with according to law. "The respondent. must pay the costs: to date of 
Execution Petition No. 72 of 1940 including the costs of this appeal. 


Solicitors for Appellant : Lambert and White. — 
Solicitors for Respondents : Henry S. i. Polak. . 
V.S. : ——-—— E Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE, AT MADRAS. 
* Present :—Srr ALFRED HENRY. LIONEL LEACH, Chief Justice AND MR. JUSTICE 


LAKSHMANA Rao. . å 

Sri ‘Chintalapati Simhadri Raju and another We n es Appellantt* 
v. j M 

Akella Satyanarayana Pantulu and another | |... Respondents. 


Hindu Law —Adoptio®—Rule against adoption of bay between whose natural mother and the adoptive 
father a legal marriage is not possible—Overridden by custom in the Madras Presidency—eNatural mothes and 
adoptive father belonging to the same gotra and cousins many times removed——Adoption lawful by reason of custfm. 

The prohibition contained in the rule of the texts that there can be no valid adoption unless a 
legal marriage is possible between the person for whom tbe adoption is made and the mother of the 
boy whois adopted, in her maiden ieu is overridden by custom in the Madras POS ` 

Case-law reviewed, 

In the circumstances of TTE case by reason of a custom it was held that the adoption of a boy 
whose natural mother in her rgaiden state and the person for whom the adoption was made, belonged 
to the same gotra and were cousins many times removed, was lawful and valid. . 

. Appeal against the decree of the Court of the Subordinate Judge, Vizagapatam, 
in O.S. No. 67 of 1934, dated 18th August, 1942. 

. V. Govindarajachari and K+ Venkatarama Raju for Appellants as 

-| The *Advocate-General (P. V. Rajamannar) -Alladi Kuppuswami, P. - Soma- 
sundaram and S. Ramamoorthy for Respondents. 

The Judgment of the Céurt-was delivered by — - 

The -Chief Fustice.—This -appeal arises out of an interpleader suit fled in the 
Court of the Subordinate Judge, Vizagapatam. The plaintiff is the receiver of the 
zamindari properties of one Venkata Simhadri Raju, who has throughout the suit 
been referred to^ as ‘‘ Chinna.Babe," the name by which he was generally known. 
Chinna Babu, who was a member of a Kshatriya family, died of smallpox at the 
village of Annamrajupeta in the Vizagapatam district, according to the first defend- 
ant at noon of the 12th March, 1934, and according to the second and third defend- 
ants on the nighj of the 11th March; 1934.. Chinna Babu was possessed of properties 
worth some 30 lakhs of rupees. The first defendant claimed to be his heir as the 
adopted son of Chinna Babu’s brother, Pedda Babu, who died on the 13th August, 
1999» Pedda Babu was survived by his widow, Rajeswaramma, to whom he gave 
by a will ar authority to adopt a son. Th® first defendant alleges that he was 
adopted by Rajeswaramma on the morning of the 118i March, 1934. If this is 
true, he is the heir of Chinna Babu. The’second and third defendants are the 
paternal uncles of*Chinna Babu and if the first defendant was not adopted to Pedda 
Babu, they are the heirs. They denied that the figt defendant had been adopted 
and the sival claims led to the filing of this’suit by the receiver of Chinna Babu’s 
estate. The second and third defendants not only denied the factum of the adoption, 
but they maintained that even if there had been a giving and a taking and all the 
necessary formalities complied with, the adoption would be invalid because the 
first defendants natyral mother hittamnia was a member of the same gotra ‘as 
Pedda Babu agd it had been laid down by a Full Bench of this Court in Minakshi 


v. Ramanada! that under the Hindu law there can be no valid adoption unless a ` 


legal marriafe is possible between the person for whom the adoption is made and 
the mother of the boy who is adopted, in her maiden state. "While not questioning 
the validity of this rule, the first defendant*contended that its application had been 
» * Appeal No: 324 of mus a da ae 24th. July, 1945. 
. (886) LLR. IH Mad; 49 (F.B.). JS MS 
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restricted by the decision of the Privy Council in Bhagwan, Singh v. Bhagwan Singh! 


-and that im any event custom had avoided its application. 


The learned Subordinate Judge held in.favour of the first defendant on the 
question of the factum of adoption and also held that the rule stated in Minakshi 
v. Ramanada? had been set at nought by custom in Southern India. Consequently 


he held that the first defendant was the rightful heir to the estate and passed a 


decree in his favour. The second and third defendants have appealed. 

[After discussing the facts, their Lordships proceeded. | m 

Agreeing with the trial Court we hold that the first defendant was adopted hy 
Rajeswaramma to her deceased husband or the morning of the 11th March, 1934, 
and hat all the requisite forrfalities were carried out. 

We will now. proceed to discuss and decide the question whether the adoption 


"was valid in law. In holding that there can be no valid adoption unless a legal 


marriage would have been possible between the person to whom the adoption 
is made and the mother of the adopted koy, im her maiden state, the Fulf Bengh in 

nakshi v. Ramanada? clearly recognised that the rule might be oyerridden by 
custom. The case of Bhagwan Singh v. Bhagwan Singh* was an appeal to the Judicial 
Committee from-a decision of a Full Bench of the Allahabad High Court. The 
question there was whether the alleged adoption of the appellant by one Madho 
Singh was void and ineffectual on the ground that the adopted boy was the son 
of the sister of Madho Singh’s mother. Four of the five learned Judges of the 
Allahabad High Court were of the opinion*that the-adopt&ion was not shown to be 
prohibited or illegal by the law of the Benares School which applied to the parties. 
The Judicial Committee held that no Hindu of any ofthe three regenerate classes, 


. Brahmag, Kshatriya and Vaisya, can adopt a daughter's son, a sister's són and a 


mother's sister's son and that the ancient texts condemning these adoptions were 
not only admonitions, but they had for so long been judicially decided to be prohibi- 
tions.oflaw that it was not competent toa Court to treat them as,still being open 
in this respect. The judgment of their Lordships, Which.was ddfivered by Lord 
Hobhouse, did not go.beyond the three cases mentioned in the texts, namely, the 
daughter's son, the sister's son. and the mother’s sister's son and therefore did not 
decide whether the words ‘‘ bearing the reflection -of a son” to be found in the 
Dattaka Chandrika carry the rule beyond the thfee cases actually mentioned in the 
texts. "Therefore the judgment of the Privy. Council left untouched. the judgment 
of this Court in Minakshi v. Ramanada?, but their Lordships also recognised that 
the prohibition could be overruled.by custom. : 
The Calcutta High Court followed Minakshi v. Ramanada? in Hari Das Chatterji 
v. Manmathnath Mallick’, but in two cases (Ramchandra v. Gopai*, and Yamnavá v. 
Laxman, Bhimrao) “the Bombay High Court has held that the prohibition applies 


only to the actual cases mentioned ig the.texts.. As the Privy Council did not go 


to this extent in deciding Bhagwan Singh v. Bhagwan Singh! and as Mindkshi v. Rama- 
nada* is binding on us thert only remains to be considered whether the Subordinate 
Judge was right in holding that the first defendant’s adoption by Rajeswaramma 
F lawful by reason of a custom prevailing in -Southern India amdng the regenerate 
classes. -e not 

On behalf of the first defendant 29 witnesses were examined on this question. 
Ten of them deposed to adoptions in tbe Kshatriya community of sister's sons. 
They spoke to five adoptions which were spread over,the period from 1892 to 1926. 
Four witnesses spoke to adoptions of daughter'ssons. The first of these cases occurred 
in 1850, the second in 1855, the third. in 1862 and -the fourth in r932. Eleven’ 
witnesses spoke to adoptions among sagotras. Here six cases were mentioned ` 
but the evidence does not disclose, except in one case; what the relationship was 
between the adoptive father and the-natural mother of the boy. In fhe one case 
the natural mother wag the daughter of the adoptive father's paternal gr'and-upcle. 


1. (1899) L.R, 26 LA. 153 : LLR. 21 All. ; 8. LLR. (1997) z Cal. 265.7 ^ `- 
412 (P.C... | pr 4. (1908) LL.R. 32 Bom: 619 i 
2. (1888) LLR. r: Mad. 49 (F.B). 5. (1912) ,1.E.R. 36 Bom. 533. _- ? 
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"Mr. Gositidarsiachasd had accepted the truth of the' statements of the witnesses 
called by the first defendant to prove the various adoptions and it is’ 'notéworthy 
that the second and third defendants made no attempt to lead evidence i in contra- 
diction of the custom. 

In Ramarao v. Rajah of Pithapur!, an appeal from this Court, the Privy Council 
said that when a custom or usage, whether’in regard to a tenure or a contract or a 
family right, is repeatedly brought to the notice of the Courts of a country, the - 
Court may hold that custom or usage to be introduced into the law without the 
necessity-of proof in each individual case. It becomes in the end a matter of process 
and pleading. Their Lordships madè observations to the same effect in Krishna- 
muriht Iyer v. Krishnamurthi Iyer*. ‘There are several decisions of this Court which 
lend the fullest support for custom pleaded by the first d&fendant. 

In Vayidinada v. Appu”, which was decided in 1885, two years before Minakspi 
v. Ramangda*, was decided, a Full Bench of this Court held that in Southern India 
the eustom which efists among Brahmangof adopting a sister’s.son or a daughter's 


. son is valido Three of the five judges who decided Minakshi v. Rémanada*t, Were 


members of the Bench which decidéd Vayidinada v. Appu?. In Appayya Bhattar v. 
Venghu Bhatiar®, decided in 1903, a Division Bench of this Court said that the adoption 
of a brother's daughter's son, though not permitted by the texts of the Hindu Law, 
is valid in Southern India by reason of a general custom. ` In the judgment in that 
case it was pointed out that although Vayidinada v. Appu?, apparently referred to the 
validity of the adoption of a daughters or sister’s son, yet the case actualby before 
the Court was that of a brother's daughter's son. In Appayya Bhattar v. Venghu 
Bhattar® the question was the validity of the adoption of a brother's daughter's 
son. The judgment contains this passage to which we readily assent: «we 

** We must take it that the Court considered that ifthe adoption of adaughter’s or a sister's 
son was valid, the adoption ofa brother's daughter's son must be equally, ora fortiori valid, as the re- 
lationship in the latter case -was more remote than i in the former.” e 
In Sooratha Singg v. Kanaka Smga®, another Division Bench of this Court held that 
the adoption of a brother's daughter's son was valid by reason of custom which 
was proved to exist among the Kshatriya community settled in South Kanara and 
in. Viswasundara Rao v. Somasundara Rao’, it was held that the adoption of a daughter’ S 
son is valid by custom among the Brahmans of the Andhra or Telugu portion: of the 
_ Madras Presidency as it is in the Southern districts. 

There is here ample authority of this Court for holding that in the Madras 
Presidency the prohibition contained in the texts has been overridden by custom 
and we find ourselves in full agreement with-the following observations to be found 
at page 542-of the ninth edition of Mullah’s Hindu Law: 

“ The basis of the rule being that marriage between agnates is prohibited, wherever the basis 
is ignored in the most prominent cases, namely, the sister’s son and the daughter’s son it is submitted 
that the rule must be regarded as destroyed by the exgeptions, in all cases where the adopted boy’s 
mother is an agnate of the adopter.” 

It would, in our opinion, be unjust to enforce the rule where the adoptive father 
and the natural mother of-the boy are cousins many times removed, as here, when 
the prohibition is completety disregarded wherg ther is such near relationship 
as in the case of the daughter's son, the sister’s sqn and the mother’s sister's son. 
The decigionin Vayidianada v. Appu? shows that the custom is not in fact confined 
to such cases. In Viswasundara Rao v. Somgsundara Rao’, there are in fact six instances 
of adoption of a brother’s daughter" s son. i 

<- Itfollows that we also agrée with the Subordinate Judge. that the first defendant’ S 
adoption to Pedda Babu is laWful by reason of custom. 

The appeal is dismissed with costs int favour of the second respondent. "We 
fix the advocate’ s fee at Rs. 2, 000. We certify for two counsel; 


V.P.S. ` , — = Abpeal dismissed. 
"X. *(1918) 3r» MLJ. 392 : LR. I.A. 1 ae 9 4. (1888 TER 11 Mad. 49 (F.B.). 
LL.R: 41 Mad. 778 (P.C.). P * DP m 15 M.L.J. 211. J 
2. 1927) 53 ou à L.R. 54 LA. 248 : 6. (1919) I.L.R. 43 Mad. 867. 3i 
I.L.R. 50 Mad. 508 (P.C.). 94. (1919) LLR. 43 Mad. 876. - - 


3* (1886) I. dom 9 Mad. 44. (F.B.). 
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*thestyle of Polson Manufacturing Co. He had made profitsapd been charge@ to tax under the 
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20. 7 l [PRIVY COUNCIL], 5:707 077 7. 

(On appeal from the High Courtof Judicature'at Bombay). ^ ^. : ^ 

Present :—ViscounT Simon, L.C,; -LORD .MacwirrAN, LORD .SIMONDS,. LORD 


GODDARD AND SIR MADHAVAN NAIR. i R s END 
Commissioner of Income-tax, Bontbay” ~~ ~:~ - °° 577 ..7 Appellant® 
P. E. Polson | : P ECCL UM . Respondent. 


Income-tax Act (XI of 1922 as amended by Act VII of 1939), section 25; (3)—'* Discontinued  — Meaning 
— Object and effect of the amendment, ` - uh "S TM . 

Before the Amending Act of 1939 came,into force the words “ discontinued” and.*' disconti- 
nuance” in section 25 of*thé 1922 Income-tax .Act had been uniformly held not to cover 
a mere change of ‘ownership but to refer only to coniplete cessation of the business, The object 
of the amendment in 1939 was to extend the relief in respect ofa business which had been 
taxed under the 1918 Actto the case where there was- not  adiscontinuance but «here © was 
a succession and provision was made for that by the new sub-sectibn. (4). But: as esuch 
relie& can be giwen once only in respect of a: business, the words '*then, unless. there has 
befh a succession "by virtue of which the; provisions of sub-section (4) have been .rendered 
applicable" haye been interpolated in sub-séction. (3). That being the object of. -the-amendment 
it cannot be said that they impose upon the word ‘discontinued’? in sub-section (3) any 
other than its natural and accepted meaning of complete cessation of business, 'It' does, not 
include the case öf discontinuance .of the business by a person formerly carrying it on as the result 
of the transfer or assignment of that business-to another person who thereafter :carries it on. 
"Under the unamended  Act,section' 25 (3) gave,relief inthe event of discontinuance. The 


. amendmefit introduced a qualification, not enlarging or altering tht meaning of discontinuance 


but providing that,if there was'asuccession in respect of which relief was given, there should not -be 
relief upon discontinuance. To construe this provision as meaning that “ discontinuance " 
includes succession is doing violence to plain language. WE RS LP "AP 

Mey Pa v. Commissioner of Income-tax, Madras, (1943) 2 M.L.J.’8: L.L.R. (1944) Mad.166, ap- 
proved. E = ta, ae Pee | a eee ye $4 252 
The assessee, had from some date prior to 1922 util: January 1, 1939, carried on business under 


Income-tax Act, 1918. On January 1, 1939, he assigried the husiness to Polson, Lt., which thereafter 
carried it on. The assessee contended that lie was entitled to the'benefit ofsection 25 (3) of. the 1922 
‘Income-tax Act as amended in.1939 by.thé amending ‘Act and that no tax was payable in respect of his 
business for the calendar year 1938 liable to assessment in respect-of the financial year 1939-40. 
Held, that he was not entitled to the benefit of section 2 5a(3) and that the tax was payable by him 


for the period in question though in the circumstances he might have suffered a disadvantage. ` 


, Flaw in the legislative scheme of the amendments pointed out. 
-In re P. E. Polson, (1941) 43 Bom.L.R. 1034 reversed. — . | in is 
_ J. M. Tucker, K.C. and S. P. Khambatta, for the Appellant. -. V mM 
Roland Burrows, K.C; and-L. H: Jopling, for Respondent: d AS E 
" e Their Lordships’ Judgment was delivered by ^.^ or JEU QNS 
." Lorp Smonps.—This appeal, whjch i$ brought from a judgment ef the Migh 
Court -of Judicature at Bombay,T raise? a difficult question of Indian*income-tax 
law upon which different views have been expressed. by the High Courts of Bombay 
and Madras = 7.74. 2 72, 77 80e. Lot so 
The question can be briefly stated. It is whether the word "* discontinued ” 
in section 25 (3) of the Indian Imcome-tax. Act, 1922 (hereinafter called “ the 1922 
Act"), as amended by the Indian Income-tax (Amendment) Act, 1939 (hefeinafter 
called “ the amending Act’), means onlyea complete cessation of the business or 
whether it also includes the case of discontinuance of the business by the person 
formerly carrying it an as the result of the transfer ar assignment of that business 
to another person who thereafter carrigs it'on. .In the’ cis@ under appeal the 
High Court at Bombay (Beaumont, C.J., and Kania; J.) has given the wider meaning 
to the word : in Meyyappa v Commissioner of Income-tax, Madras", the. High Court 
at Madras has given it thé -narrower meaning T ES EI TC ROM 
The respondent, P.€&: Polson, had from some date before 1922 until January r, 
1939 carried on business in coffee, butter, flour and casein.under.the style.of Polson 


` 


` .' P.C; Appeal No. 39 of 1 1944. 070 v7 40s uu. su, — 29th.May, 1945.5: 
T (1941) 43 Bom.L.R. 1034. : I. (1943) 2 M.L.J. 8 : LL.R. (1944) Mad. 166, 
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Manufacturing Company. He had made profits and been charged to tax under 
the Indian Income-tax Act, 1918; On January 1,:1939, he assigned the business 
to Polson, Ltd., which thereafter carried it on. 


Part I of the amending Act, which includes the amendments of sections 25 and 
26 of the 1922 Act, came into force on April 1, 1939, by virtue of Notification No.7 o 
of the Central Government dated March 18, 1939. 


In ‘May, 1939, the Income-tax Officer, Companies Circle, Bombay, issued a 
notice to the respondent under section 22 (2) of the 1922 Act for the assessment 
year 1939-40, and on August 4} 1939, the respondent made a return which contained 
an item of Rs. 1,64,726 in respect of income from hig business for the-previous year, 
“Że. the year 1938. Before'any assessment was made he submitted a revised teturn 
Showing “ Nil”? under all items.’ As his covering letter showed he based his returh 
upon a claim to be entitled to the benefit of the provisions of section 25 (3) -of the 
1922 Actas amended by the amending Act. -This claim was rejected by'the Income- 
tax*Officer. who, on November, 29, 1939, passed an order under section 23 (3) of 
‘the 1922 ‘Act assessing the respondent to tax on a total income which included «he 
item of Rs. 1,64,726. in respect .of the business. The respondent appealed to the 
Appellate Assistant Commissioners who by-an order passed on March 395, 1940, 
dismisséd the appeal: The respondent thereupon applied to the Commissioner of 
Income-tax, Bombay, Sind and Baluchistan, to review the assessment or to .réfer 
to the High Court for its.decision the following questions of law :— | "EL 
. “1. Whether on the facts of the case your petitioner (the respondent) is entitled to the benefit 
of section 25 (3) of the Income-tax Act? E E 
_ 2. Whether in view of the provisions of the said section 25 (3) no tax is payable by your peti- 
tioner (the respondent) in respect of his income from business of Polson Manufactu ompany 
for the Calendar year 1938 liable to assessment in respect of the financial year 1939-40." : 
Ihe Commissioner, expressing his own, opinion that the respondent was not e 
entitled to an¥, relief-underethe section on June 20, 1941, duly referred the-case 
‘to the High Court at Bombay. "That Court, on October 1, 1941, delivered judgmenit 
answering both questions in the reference in the affirmative. It is from this judgment 
that the Commissioner of-Income-tax appeals, contending that the respondent is 
not entitled to the relief claimed and that the referred questions should be answered 
in the negative. ~ | ni et 


j e ` $ 
It is now necessary to ‘refer to certain provisions of the Indian Income-tax Acts 
upon the interpretation of which this case depends. 


. It must in the first place be borne in mind that under section 3 of the Indian 
Income-tax Act, rg22 (which in this respect differs from the English Income-tax 
Acts) the subject of charge is not the income of the year of assessment but the incóme 
of the previous year. This was a change jXroduced by the 1922 Act. Previously 
‘under the 1918 Act-the subject of charge was the actual income of.the year of assess- 
ment. "The result ofthis change was that, if a business was in existence and earning 
profits in the year 1921 when the 1918 Act was in foroe and continued in ‘existence 
in the year 1922 when the 1922 Act was in fotce, the owner would pay income- 
tax twice over on his 1921 profifs. It was‘'accortlingly necessary in the 1922 Act 
to différentiate for the purpose of discontinued businesses between those which 
‘had and those which had not; been chatged to tax under the 1918 Act. i 


Section 25 of the 1922 *Act deals with assessnient in the case of discontinued 
businesses. “*By sub-section (f) it'provides that, where any business on which-income- 
tax was not at any time charged under the provisions of.the 1918 Act is discontinued 
m any year, an assessment may- be made in that year on the basis of the income, 
profits'or gains of the period between the end ‘of the previous year and the date of 
such discontinuance in addition to the assessment, if any, made on the basis of the 
income, prdfits or gains of the previous year. ` This sub-section does not.apply to the 
present case, but reference may be made to it as illustrating the purpose of the Act 
to make the number of assessments agree with the number of years during which 
the ‘business has been carrried on. __ cn =, wan oy 


- 
- 
= 


Cor. (1925) LZR. -50. Bom. 87. 


^ XL 


ii GOMMISSIONER OF INCOME-TAX, BOMBAY v. POLSON (P.C.). ` 233 


» ,Sub-section, (2) òf section 25 is an administrative provision.’ It is upon sub- 
section (3) ‘that this appeal turns. Before the SEgending: Act of 1939 came into 
force it was in the following terms :— - 


es Where: any business, profession or Vocation on which tax was at any time charged undér 


the provisions of the Indian Income-tax Agt, 1918, is discontinued, no tax shall be payable in respect 
of the income, profits and gains of the period between the end of the previous year and the date of 
such discontinuance, and tlie assessee mgy further claim that the income, profits and gains of the 
previous year shall be deemed to have been the income, profits and gains of the said period. . Where 
any such claim is made, an assessment shall be made on the basis of the income, profits and. gains 
of the said period, and if an amount of tax has already been paid in respect of the income, profits 
and gains of the previous year exceeding the amount payanis on the basis of such asesmen, a refund 
Shall be given of the difference." * Bis 


The purpose and efftct of this E E is dady to give relief to a tax-payer 


who but for it would in the aggregate be: charged with tax once in respect of every 
year's income and twice in respect of one year's income. .-- T 


` Section 26 of the 1922 Act deals by ‘sub-section (1) with assessments -where 
atehe time of making the assessment it is-found that a change has occurred.in the 
constitution of a firm and by sub-section. (2) with assessments where at the time of 
making the assessment it is found that there has been a succession. It is_a‘section’ 
which distributes a tax already charged as between old and new members of a firm’ 
or between the predecessor and the-successor in a business. In its original. form it 
provides that in the case of a succession the agsessment shall be made on the successor 


as if he"had, been carrying on the business throughout the PERTUS year and had 


feceived the whole profits for that year. 


d Deer the amending Act came into force the words << ducontmded " and 
** discontinuance " in section 25 of the 1922 Act had been the subject of pee 
decisions in the Courts of India; amongst them Commissioner of Income-tax, Bombay 


*.v. Sanjana & -Co., Lid., Kalu Mal Shori Mal v. Commissioner of Incame-tax; ' Punjab? 


and HanutramBhuramal v. Commissioner of Income-tax, Le Sand it had®been uniformly 
décided that these words did not cover mere change.of ownership but referred 
only to a complete cessation of the busiiiess. ` Their Lordships entertain no doubt 
‘of. the correctness of these decisions, which appear to be in accord with the plain 
meaning of the section and to be-in line with sfmilar decisions upon the English 
Incomé-tax Acts. ‘Nor has their correctness been challenged in the Judgment 
under- appeal or in the argument before their- Lordships. " 


- It has however been contended that the amendments introduced by the dens 
ing Act impose a. different interpretation upon section 25 and it is this contention 
that has been accepted by the High Court at Bombay. 


* "The. amendments SO intiodaced -are as follows : aub P to 


~ Section 25 (1) and: (2) aré not tOfiched. ^ Into section 25 fg) afttr-the word 
“discontinued " there are interpolated the words “ then, unless there has been 
à succession by virtue of which the provisions of sub-section. .(4) have been: rendered 
applicable: " “A new sub-settion -(¢) is introduced which is in the following terms’: 


oe (4) Where the person who was at the coramencemeift of the Indian Income-tax (Amendment) 
‘Act,1939 (VII of 1939),carrying on any’ business, profession or vocation on which’ ‘tax was at any time 
charged under the provisions of the Indian Income-tax Act,.1918, (VIT of 1918), is succeeded in such 
capacity by another person, the change not being nferely a, change in the constitution ofa partnership, 
no, tax shall be payable by the first mentioned person in respec? of the income, profits'and gains ‘of 
‘the period between the end-of the previous year. and the date ef such succession,*and such person 
‘may further claim: that the income, profits and gains of the-previous year spall be deemed to have 


«béen the income, profits and.gains of the said period. Where any-such claim is mage; an. -assessment 


shall. be made on the basis-of the income, profits and gains of the said périod, and, if an amount of tax 
has already been paid in respect of the income, profits and gains of the previous year xceediny the 
amount pzyable on the basis of such assessment, a refurid shall be given of the di erence.’ 


A new süb-section «(5) is alsó introdyced, but it is not relevant to ethe present 
‘question. . ee anamen are . Tadei in Sab section .(6).. 


- * b wet 
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and examine the amendments to section 25 before turning to section '26. ~~”. ° 


, It must first be noted that the new sub-section (4) of section 25'I»as no appli- 
cation to the respondent. On January 1, 1939, he ceased to be the owner of the 
business. Therefore he was not carrying it on * at the commencement of” tlie 
amending Act. Prima facie these words mean the date when the Act comes into 
force, z.e. on April 1, 1939. It is at any rate "clear that they cannot mean any 
earlier date. i 


The scheme of the amendment-emay then be observed.’ It is clear enough. 
Under the unamended Act relief was given in respect of a business, which had 
been taxed under the 1918 Act, only when it was discomtinued. It was thought 
desirable to extend this relief to the case where there was not a discontinuance 
but there was a succession. ‘Thus upon a transfer the transferor or predecessor 
woyld get the samewrelief as he would have got if the business had been discontinued. 
This provision is made by tlie new sub-section (4). ` But such relief can be given 
once only in respect of a business. Therefore, when the owner, who transffrs, 
has got relief under sub-section (4), it would not be right for the transferee to 

* get relief under sub-section (3) if and when the business is discontinued. For these 
reasons the words that have been cited are interpolated in sub-section (3). 


This being the clear purpose and effect of the amendments, their Lordships 
see no reason for thinking that they impose upon the word *'discontimued " in 
‘sub-section (3) any other than its natural meaning which had indeed received 
unanimous judicial sanction in the Courts of India, and they would further observe 
that it- would only be a compelling context which could by virtue of an aggendment 
require a different interpretation of words so construed. But in fact. the. amending 
provisions so far from raising any doubt as to the meaning ascribed to “‘ discon- , 
‘tinued’? appear to enforce, that meaning. Under the unamended Act, section* 
.25 (3) gave rélief in the event «f discontinuance ;. the amendment introduced a 
qualification, notenlarging oraltering the meaning of discontinuance but providing 
that, if there was a succession in respect of which relief was given; there should not 
be relief upon discontinuance. ‘To construe this provision as meaning that “ dis- 
continuance.” includes succession appears to do violence to plain language. 


It is, however, to section 26 and its amendments that much argument..was 
directed. . Sections 25 and 26 no doubt form part of a single scheme and their 
"interáction must not be ignored. But section 26 is primarily directed not to the 
c&cumstances in which relief from taxation is given but to the apportionment 
of tax where relief is not given. Its application to the case under appeal is not 
in doubt. t is sub-section (2) of section. 26 as amended by thé Amending Act 
"which applies, and, inasmuchas at the timesdf making the assessment, i.e., in Novem- 
ber, 1939, the respondent had been succeeded in carrying on the business by the 
‘company, each of them became assessable in respect of his actual share, if any, 
of the income, profits and gains of the previous ygar. Ifthe sub-section had not been 
amended, the company as the syccessor would have been assessable as if it had 
been carrying on the business throughout the previous year and had received the 
.whole of the profits of that year. The language of section 26 both in its original 
-and in its amended form appears to be unambiguous and there is nothing in it 
that can throw any doubt upon the interpretation which must be given to section 25. 
„It is true that in the result*the respondent may have suffered a disadvantage. 
When he transferred his business to tht company on January 1, 1939, he pre- 
sumably did so upon the footing of the existing law, including the unamended 
section 26eso that he could count-on the company as successor being assessed, to 
the profits of the business of the previous year. . It probably did not matter to him 
'thétefore that he would get no relief under section 25 (37. But by the time the 
assegsment was made in November, 1939, the law had been changed and as the 
_ result of the amended sub-section (2) of section 26 he became liable to an assess- 
ment not contemplated by him or his transferee. ‘The relief that.is given upon 


'.: Section 26 has also been substantially atmended, but it is convenient to pause 
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discontinuance might ultimately accrue to the company pit that, he justly says, 
. is not his-rélief. It is'possible that there is here-a flaw in the legislative scheme 
which requires remedy. It would appear prima facie at least that in such a case 
the burden'of so-called double taxation falls upon the tax-payer notwithstanding 
e the plain intention of the section to avert it. But this is a consideration which 
cannot be allowed to influence the clear interpretation of the section, though it 
may well afford grounds for amending legislation. 


In the result, their Lordships agree with the reasoning and decision of Leach, 
C. J., and Patanjali Sastri, J., in Meyyappa v. Commissioner of Income-tax, Madras’, 
rather than with that of the High Court of Bombay. . 


The appeal must be allowed and the two questions referred to the High Court 
by the Commissioner of Income-tax must be answered in the negative. The res- 
pendent must pay.the appellant's costs of this appeal and of the reference. Their 
d will humbly advise His Majesty accordingly. . . .. 


~p dolicitor for appellant : Solicitor, India Office. - af 
‘Solicitors for respondent : : Barrow; Rogers and. Neville. 
VS. LM Appeal aloud. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
" . PmEsENT :— Mm. Justice KuPPUSWAMI AYYAR. 
Labhai alias Sheik Abdul Khadir and another .. Petitioners* 


Criminal Procedure Code (V of 1898), section 196-A— Prosecution ander 1 section 120-B of the Penal Code 
read with rule 90-B of the Defence of India Rules (1 939)—Previous sanction as required by section 196-A, 
Criminal Procedure Code not necessary—Effect of sub-rule.(3) of rule go-B of the Defence of India Rules. 
^. "TheéWfitioners were prosecuted under’section 120-B of the Penal Code read with rule go-B 
ofthe Defence of India Rules, for conspiracy to export gold from British India. They coptended that 

, the offence was a non-cognizable one and that if it was not a non-cognizable one, it was an offence 
e in respect of which the punishment was only a fine of Rs. 1 ,000 and that hence the prosecution could 
not be started without a sanction as required by section 196-A of the Criminal Pgocedure Code, ` 

Held, that the offence was a cognizable one in respect of which the offender was liable to receive 
a sentence of five years’ rigorous imprisonment and consequently, section 196-A of the Code of Criminal 
Procedure did not necessitate a previous sanction. 

. The effect of the new sub-rule (3) of rule 90-B of the Defence of India Rules is to give those who 
contravened this rule, the benefit of being dealt with unde? the Sea Customs Act, 1878. But at the 
same time the amendment retained the punishment for such offence in cases where the Collector 
thought the benefits of that Act ought not to be given to a particular offender or particular offence; 
and in this case the punishment of rigorous imprisonment of five years on conviction is retained, 
It cannot therefore be said that by this amendment the sentence awardable for the offence had been . 
reduced ; nor that the offender PRBE to be liable to be sentenced to five years’ rigogous imprisonment. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Additional 
First Class Magistrate, Devakottai, dated: 24th May, 1945, in C. C. No. 77 of 945. 


V. V. Srinivasa POONA, T.R. Srinivasan, K. Bashyam and `R. DesiKan for Peti- 
tioners. ` 


The Public Prosecutor (V. L. | Ethiraj, for the Crown. 
The Court made the following 


Orver.—The petitioners are accused 7 and 8 in C. C. No. 77 of 1945 on the 
file of the Additional First Class Magistrate of Devakottai. They, along «with 
‘others, were prosecuted under section 120-B, Penal Codé read. with rule go-B of 
the Defence of India Rules, for conspiracy to export told from British India. The 
pétitioners contended that the prosecution cannot be. started without a sanction 
as required by section 196-A of the Code of Criminal Procedure. It runs thus : 

** No Court shall take cognizance of the offence of criminal conspiracy punishable under sec. . 
tion 120-B of the Indian Penal Code, * (2) ina case where the object or the'cons- 


piracy is to commit any non-cognizable offence, ora cognziable -offence not punishable with death, 
‘transportation or cca bmprisonment for a tgrm of twó years or upwards, .unlegs the Provincial 


I. (1943) 2 M.L.J. 8: LL.R. (1944) Mad 1667 ° ; è 
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Government or a Chief Presidency Magistrate or District Magistrate empowered in this behalf by 
the Provincial Government, has, by order in writing, consented to the initiation of the procéedings."" 
The question for consideration is whether the offence with ‘which the petitioners 
have been charged is an offence in respect of which sanction has to be Obtained 
as required by section 196-A. ‘The petitioners’ contention is that it is a non-cog- , 
nizable offence, and if it is not a non-cognizable but a cognizable one, itis ari offence 
in respect of which the punishment is only a fine of Rs. 1,000. “This contention 
is"not accepted by the learned Public Prosecutor. ‘His case is that it is not a non- 
cognizable offence but a case'of cognizable offence in respect of which the accused 
are liable to be punished with a sentence of five years’ rigorous imprisonment and 
that consequently no previous sanction is necessary? The offence in this case is, 
as already stated above, that of exporting gold from Biftish India. Rule go-B 
of the Defence of India Rules, as it originally stood, prevented the export of coins 
and currency notes. In March 1941, the word “ gold " was added, thereby prohi- 
biting the export of gold from British India’ At the time when this was added, 
the punishment provided for the contravention of this rule was provided im the 
same rule and it was five years’ rigorous imprisonment. Subsequently, sub-rules 
3 to 7 were replaced by one sub-rule which is the present sub-rule (3). As it stands 
now, it runs thus: ~ 7 l 

** The restrictions imposed by sub-rule (2) on the export of money or gold shall be deemed to 
have been imposed under section 19 of the Sea Customs Act, 1878, and all the provisions of that Act 
shall have effect accordingly ; provided that wbere in respect of any contravention of this rule the 
Customs Collector is of opinion that.the penalties-provided by the said Act are inadequate, he may 
make a complaint to-a Magistrate having jurisdiction ; and the accused person shall, upon convic- 
tion, be punishable with imprisonment for a term which may extend to five years or with fine or with 
both, and the money or gold in respect of which the offence has been committed shall be confiscated 
by the Central Government and delivered to the Customs Collector for disposal.” P 
All that, the amendment enabled was to give those who contravened this rule the 
benefit of being dealt with under the Sea Customs Act, 1878. ` It enabled the persons .° 
who contravene the rule to tompound ; it enabled them to be made subject to a 
penalty instead of being prosecuted, and the penalty was to be levied by the Customs 
Department official, and thé limit of the penalty has been fixed ‘at three times the 
value of the articles or. Rs. 1,000. But at the same time the Amendment retained 


without a warrant, The petition fails'and' is dismissed. ' n Se ce : 
Vis, 7 B uU) cec sS 7 Petition dismissed, 
A ~ E » 92 8 tant y 
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es 20. . | [FURL BENOH}. 7 2020020 16570 07 
D Evi IN THE HIGH COURT OF JUDICATURE AT.MADRAS. ' 


Present :—S ALFRED HENRY, LioneL Leaca, Chief. justice, Mr: Juss 


LAXSEMANA RAO AND' MR. -JUSTICE RAJAMANNAR: Los MO 
Ne Da Suryanarayane ; x ^ Aie 
"The Province of Madras, — by the Collecior of West 

Godavari 22. olo. Respondent. ' 


" Land Acquisition Act (I of 189 j jihin 6 f 1), broviso and (3)-*.Declaration under section 6 (1) final 
dhd ‘cafinot be questioned in a Court of law~—-Contribution by Government of only one anna to the compensation 
awarded —Suffcient compliance with the provisions of the proviso to section 6 (1). : 


: A declaration under section 6 (1) of the Land Acquisition Act is final ard’ it is not open to the 
Court to'inquire arid decide whether the land was really required for a public purpose. Sub-section (3) 
of section 6 makes it quite clear that such a declaration cannot be questioned in a Court-of lay. 
suit would no doubt lie, if the Provincial Government directed the acquisition in fraud of its powers. 
Bug fn the absencé of any such charge against m Government its action in pices the PATRON 
cannot be challenged in .a Court of law: 3Y 


It is sufficient compliance with the revisions of the proviso to ‘section ` 6 (1) if any part 
of the compensation is paid out of public funds. oe anna is a part ofthe compensation and: pd 
a small part is nevertheless a part, 


Senja Naicken v. Secretary of State, (1926), 51 M. LJ. d: LL.R; 50 Mad. 308, approved. - 
C Ponngia v. Secretary of State for India, (1926) 51 M.L.J. 338, overryled on the second point. . 
. Appeals against the decree of the.Court of the Subordinate Judge, Narasapur, 
in CA S. Nos. 93: and 96-of 1943, respectively preferred against the decree of the 
Court of:the District Munsiff, Ellore, in O. S. No. 171 of 1936. 


* ` D. Muntkanniah for Appellant. ms 


"The Government Pleader (K. Kuttikrishna: i for Respondent. 
_The Judgment of the Court was delivered. by `e . b 


- -The Chief. Justice. —The appellant in these C ‘is a ryot cultivating ryotwari 
land in the village of Kovvali-which is in'the West Godavari district, In 1935 a small 
‘part of his holding,-to be exact five cents of an acre, was acquired by the Provincial 
Government for the purpose of the constructidh of a. water channel which was 
required fer the irrigation of three holdings of ryotwari land cultivated by other 
persons in the same village. "The compensation awarded was Rs. 77-16-0. The 
appeals arise out.of a suit which the appellant filed in.the Court of the District 
iMunsiff of Ellore for.a declaration that the acquisition was illegal | on. the ground 
that the land was not required for a public purpose.: It was further stated that 
assthe’ Government had only contributed one anna to ‘the compensation anal 
_ the proviso to section 6 (1) of the Lang Acquisition Act had not been coanpliedewith. 
"Ehe: Distirct Munsiff dismissed the suit.* He held that it was not open td the plaintiff 
to-go-behind the declaratio issued under section 6 (1) of the Land Acquisition Áct 
and-that the proviso to section 6 (1) had not been infringed but he. directed that the 
parties should bear their own costs On appeal the Subordinate Jûdge of Narasapur 
agreed with the District Munsiff that the suit should be dismissed, but disagreed 
‘with him with regard to the order for costs, ‘The Subordinate Judge. held that 
as the Provincial Government had successfully defended the-suit it was entitled to 
‘costs: S. A. No. 116r of 1944 is from the decree dismissing the suit and S. A, No. 
1162 of 1944 is from the Subordinate -Judge’s order with regard -to'.costs. - "The ` 
appeals have been placed before a Full Bench for decision $5 there. i is- 2 Sont 
of authority on the effect of the proviso to section 6 (4).- z 


Before' dealing with the conflict it is necessary’ to decide whether 2. decision 
under section 6 (1) of the Land Acquisition Act is final or whether.it is open to the 
Court to inquire and dacide whether the land was really required for a public punpose. 

Section 5-À gives a' person the: ri cin to object to a proposed acquisition, Any 
‘objection preferred must bei mcos into by the Collector, who i is daturi, to Submit 





. CUR S, As, Nos.- 1161 and 162 -of 1944 z a goth July; 1945." 
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the case for the decision of the Provincial Govérnment. "The section states that the 
decision of the Provincial Government on thé.objection shall be final. In this 
case the appellant did object and his objection was heard by the Collector who 
‘in accordance with section 5-A submitted the record of the proceedings to the. 
Proviricial Government. The Provincial.Government's decision was that the 
acquisition should proceed. i a oe ia She os 

By an order dated the 7th April, 1936, under section 6, the Provincial Govern- 
ment declared that the land ip suit was needed for a public purpose and appointed 
the Revenue Divisional Officer, Ellore, to perform the functions of.a-. Collector 
under the Act and directed-him.to tale order for its acquisition. Sub-section (3) 
of section 6-states that the declaration shall-be conclusive evidence that the land 
is needed for -a public purpose or for a company as the tase may be; and, after 
niaking the. declaration, the Provincial.Government may acquire the Jand.in the 
manner provided by the Act.  Sub-section (3), makes it quite clear that-the declara- 
tion*of the. Provincfal Government cannét.be questioned in a Court of law. Of 
course,iif the Provincial Government in fraud of its powers directed land to be 
acquired a suit would no doubt lie ; but where there is no charge against the Pro- 
yincial Government that it has acted in fraud of its powers, its action in directing 
the acquisition cannot be challenged in ‘a Court of law. In answer to a direct 
question put by the Court, the learned Counsel for the appellant very properly 
said that it could not be said that the Provincial Government had acted in fraud 
of its powers, . è , i : EE ° 

. We may mention that in Wijeyasekara v. Festing!, the Privy Council held that 
where the Governor of Ceylon under the Ceylon Ordinance .dealing. with land 
acquisition directed the Government-agent to take orders for the acquisitégm of the 
specified land, it was not open to the owner to contend that the land was not required 
for a public purpose. The Ceylon Ordinance did not embody provisions similar 
to those embodied in section 5-À (2) and section 6 (3) of the-Indian Land Acquisition 
Act, and therefore there is even less room for argument here. The appellant’s 
suit clearly-did not lie on the footing that the land was not required for a public 
purpose. The declaration by the Government settled that question. _ 

.. We.will turn.now to the argyiment based.on the fact that the Provincial 
Government only paid one anna of the compensation and the balance was paid 
by the cultivators of the three holdings whose lands were to be irrigdted by the 
channel. .'The proviso to section 6 (1) reads as follows : _ RE 

** Provided that no such declaration shall be made unless the compensation to be awarded for 
such property is tê be paid by a company, or wholly 5r partly out of public revenues or some fund 
controlled or managed by á local authority." : MP 
In Ponnaia v. Secretary of State for India?, Spencer, and Ramesam, JJ., held that 
whert the Government had only contributed one anna towards the compensation, 
the land acquisition proceedings were illegal and void because this meant a mere 
evasion of the requirement that the compensation was to be paid wholly or partly 
out of public revenues. . In, coming to this decision the learned Judges relied on 
observations made in Chatterton v. Cave, which, Bad reference to the interpretation 
of the words “‘ or part thereof’? occurring in the Dramatic Copyright Act, 3 and 4, 
William*IV, C. 15, where it was said that part was not necessarily the same as 
particle. Although they set aside the aequisition in Ponnaia v. Secretary of State for 
India,? the learned Judges recognised, that a declaration by Government under 
section 6 (1) was final and therefore could not be challenged in a Court of law. 


The judgment 8f Spencer and Ramesam, JJ., was strongly criticised by Odgers 
and Madhavah Nair, JJ., in Senja Naicken v. Secretary of Siate,* which was heard in 
the same ‘year. Odgers and Madhavan Nair, JJ., disagreed entirely with the 
decision ip Ponnaia v. Secretary of State, for India,? and held that payment out of 
-pubtic fundsof one anna was sufficient congpliancé-with the provisions of the proviso 
‘to section 6 (1). Odgers, J., doubted whether the rémarks in Chatterton v. Cave?, 


. (1919) AO, 646. 9. (1878) 3 A.G. 483. 
2 - (1928) 51. M.L.T. 338. 4 (rado. M-L. J. 849: L.L.R:50 Mad. 808. 
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dealing as they did with the question-of copyright could have. any application when 
the: question .was of the interpretation of section 6. .of the Land Acquisition ‘Act: 
We are in entire agreement with this criticism. The two cases have nothing in 
common. °-- - | p puces E JG e 2 e ; 
e ` -In interpreting the proviso. we can only- have regard. to ‘the words used and 

in our judgment it is sufficient compliance with the proviso if any part of the com- 
pensation is paid out of public funds. One anna is a part of the compensation. 
Itis true it is a small part, but itis nevertheless a part., We consider that the learned 
Judges who. decided Senga Naicken v. Secretary of State! took the correct view., Conse- 
quently: we overrule the judgment in Ponnaifa v. Secrejary of State for India? so far 
as it relates to this question. *'This means the dismissal of S: A. No. 1161 of 1944 
with costs. . 9v NE E : . 

. We also dismiss S. A. No. 1162 of 1944 with costs. "The. Provincial Govern- 


ment won in the Djstrict Munsiff’s Court :and it won in the Subordinate Judge’s 
Court and therefore was entitled. to .cofts in both the Cours. . ^ > ° 


'e' V.S. ^ Kir sux MEE M Appeals dismissed. 
| IN THE HIGH COURT OF.JUDICATURE AT MADRAS. , 
Um "s -~ PRESENT ;—MR. Justice SOMAYYA. m . P 
Angámimal . ' 7 "og LS - .« Appellant* 


-— 
* x ns a P po^ * 
z? 
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i Us - i $ j e 
. . e. : 
V.,K; M.' Muhammad Sulaiman Lebbai and another . ` .. Respondents. 
.. + Civil Procedure Code (V of 1908,as amended), Order 34, rules 7 (2) and 8—Usufruciuary mortgage-— 
Preliminary decree for redemption— Failure of mortgagor to deposit amount in time—Final decree not passed — 
Amount Ane subsequently after three years——Validity». = = |, 2m i , 
A preliminary decree for redemption of a usufructuary mortgage was passed on 14th October, 
e 1935, and the time fixed for payment was 15th January, 1936.' The plaintiff who was the .mort- 
* gagor did not deposit the amount by the date fixed, nor did.she ask for extension. of time under Order . 
34, rule 7 (2) of the Civil Procedure Code. She deposited the Amount towards the end of 1942 and 
then applied under Order 34, rule 8 of the Code asking the Court to pass a final decree with a direction 
to the defendant to deliver the mortgaged property to her.  ' ; i I NE 


Held; that the petitioner was entitled to the remedy asked for by her in the petition, The outer 
limit beyond which payment under rule 8, sub-rule (1) cangot be made, is the passing of a final decree 
debarring the plaintiff from all right to redeem the mortgaged property.or the confirmation of a sale 
held under rule 8 (3) of Order 34 of the Code. A 


Held, further, that the mortgagor was not bound to' take out an application within three years 
of thetime for payment fixed by the preliminary decree and thatshe was entitled ‘to deposit the 
amount so long as the final decree was not passed. ~ ^. T eng i : 

" Appeal against the decree of the Court of the Subordinate Judge, Tuticoxin, 
in A. S. No. 104 of 1943, preferred: against the decree of the Court of the District 
Munsiff, Srivaikuritam, in I. A. No. 93 of 1943, in O. S. No. 413 of 1990. ,. . 
(0 P. N. Appuswami Aiyar for Appellant. “°° 7. ; 

S. V. Rama Aiyangar for Respondents. 

"The Court delivered the following: 


- Jupcment.—A preliminary d&cree for redemption of a usufructuary mortgage 
was passed on the 15th Octobet, 1935, and the' time fixed for payment was 15th 
January, 1936. The plaintiff did not deposit the amount on or before that date and 
did not ask for extension of the time under Order 34, rule 7 (2). She deposited the 
amount towards the end of 1942 and filed I. A. No-93 of 1943 on the 2nd February, 
1943, under Order 34, rule 8 of the Code of Civil Procedure askinf.the Court to 
pass a final decree with a direction to the defendant to deliver*the mortgaged pro- 
perty to-her. - The trial Court dismissed the petition.and on appeal the Subordinate 
Judge confirmed the decree of the trial Court and hence this second. appeal. > . 


The appellant-urges that her case-ig covered by the terms of Order.34, rule 8 
and that it enables her“to pay into Cours the amounts dué froni her as fixed: yhder 


* 
D LJ 
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rule 7 (1) of Order 34, at'any time before a final decree debarring the plaintiff from 
all right to redeem the mortgaged property is passed. Order 34, rule 7 provides 
that : | 
“In a suit for redemption, if the plaintiff E the Court shall pass a preliminary decree— 
(a) ` ordering that an dccount be taken of what was due io the'deféndant . . .. |. 
(b) declaring the amount so due at that date; and- mE 


- (e) directing ^i) that, if the plaintiff pays into Court the amount so found or declared due on 
or before such date as the Court may fix within six months from the date on which the Court confirms 


and countersigns-the accounttaken* . . the defendant shall deliver up. to the.plaintiff, or to 
sich person as the plana appoints, all documents i in his possession or power relating to the mort- 
gaged property . ‘ a 3 ‘and shall also, if neces put the pond in 


possession of theproperty ; : and 


(i) that if payment of the amount found or declared due undét or by the preliminary desee 
is not made on or before the date so fixed, or the plaintiff fails to pay, within such time as the Gourt 
may fix, the amount adjudged due in respect of subsequent costs, charges, expenses and interests, 
the defendant shall be entitled to apply for a final decree— 


* (a) inthe case. ofa mortgage other-than a fisufructuary mortgage, ‘a mortgage by conditional 
sale,'or an anomalous mortgage the terms of which proves for foreclosure onl? and. not for* sgle, 
that the mortgaged property be sold, or 

(b) in the case of a mortgage by conditional sale or such an anomalous mortgage as 

aforesaid, that the plaintiff be debarred from all right to redeem the property." : 
Sub-rule (2) of rule 7 provides that the Court may, on good cause shown and ‘upon 
terms to be fixed’ by the Court, from time to time, at any time before the passing of 
the final decree for foreglosure or sale as the case may be, extend the tine fixed 
for the payment of the amount found or declared due under sub-rule (1) or of the 
amount adjudged due in respect of subsequent costs, charges, expenses and interest. 
Rule 8, sub-rule (1) provides : M 

- * Where, before a final decree debarring the plaintif from all right to redeem the: moteis 
property has been passed or before the confirmation of a sale held in pursuance of a final decree 
passed under sub-rule (3) of this rule, the plaintiff, makes payment into Court of all amounts due 
from him under sup-rule (1) of ad 7» the Court shall, on application made by the i in „this 
behalf, pass-a fina! decree. . 
The respondent urges that in ihe case of a andis decree for piatto ofa a 
usufructuary mortgage, the only right that the plaintiff may have after the time, 
fixed for payment has expired, is the remedy provided under rule 7, sub-rule(2) and 
that he cannot exercise the right given under rule 8, sub-rule (1). . Rule 8 (1) gives 
the right to a mortgagor to pay the amounts due from him under sub-rule (1) of 
rule 7 at any time before a final decree debarring the plaintiff from all right to 
redeem the mortgaged property has been passed or before the confirmation of the 
sale held in pursuance of a final decree for sale passed under rule 8 (3) (5).. ` Prima 
facie even in the case of a usufructuary mortgage, the mortgagor would seem,to 
have,a right of paying under rule 8 (1) the amount fixed under rule 7 (1) and 
ask for consequential reliefs. The argument is that rule 8 (1) fixes as the outer 
limit the passing of a final decree debarring the plaintiff from all right of redemption 
or the confirmation of a sale and that as neither is possible in the case of a usufruc- 
tuary mortgage, sule 8 (1) does not at all apply,to usufructuary mortgages. It is 
said that possibly the mortgagor. has a remedy under rule 7 (2),.that for getting 
relief unger that rule an application by the mortgagor is necessary, that the appli- 
catign must be filed within three years from the date when the right to apply accrues. 
under Article 181 of the Second Schedule of the Limitation Act and that therefore 
no relief at all can be given tb the mortgagor more than three years after the date 
fixed for payment under rule®7, sub-rule (1). I do not agree with the view. that 
in the case of a usufructuary mortgage thé plaintiff, has no right of payment under 
rule 8, sub-rule (1) for the reason that a | usufructüary ` mortgagee-defendant has 
no right of applying for a ‘final decree debarring the plaintiff from all right to redeem. 
the mortgaged property or of bringing the property to sale. ‘The outer limit beyond 
whifh; payment under rule 8, sub-rule (1)*cantiot be made's the passing of a final 
decreg debarring the, plaintiff from all right to redeem the mortgaged-property or 
the confirmation: of à salexsheld,amder rule 8 (3). In a'case of mortgagé hy.can- 
difional:sale_or.’cther cases where a foreclosure decree of this kind ‘is: possible; this 
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limit will be reached When’ the’ mortgage: applies and gets a decree debarring the 

mortgagor of all right of redemption. | In à case where a sale is possible, the outer 
limit is reached when the sale held i [im pürsuance of rule 8, sub-rule'(3) (4) is con- 
firmed. This does not, in my opinion, mean: that in the í case of à usufructuary 
mortgage, no payment can be' made" except under rule 7, (2) for the reason that 
neither foreclosure nor sale is possible. “If for the reason that rule 8 (1) provides 
that payment may be made before a final foréclosure order is passed or a sale con- 
- firmed! the rule is-not to apply to usufructuary. mortgages, the same reason should 
lead to tlie conclusion that rüle 7 (ay also ue not apply to usufructuary mort- 
gages. Rule 7 (2) Says ‘this; - - ui ° 
., “The Court may . ..- > e any time S the passing of a final decree for foreclosure 
or sale as the case may be, ger the time fixed for Payment of the amount found or declared due 
undér sub-rule (1) . . . 
This rule also’ fixes as the outer. limit, the’ passing of a final decree for foreclosure . 
or sale. Neither is possible in the casee.of a usufrüctuary mrtgage and sor the 
regit must be that no extension of time is possible in cáses'of usufructuary mortgages. 
If it is Conceded that ‘rule’7 (2)'applies and that the mortgagor may have the time 
extended undér that rule even in'a case of a preliniinary decree for redemption ofa 
usufructuary mortgage, I fail to see how‘a different construction is possible in the 
case of rule 8 (1). The only reasonable construction is to say that in the case of a 
usufructuary mortgage, there is no outer limit before’ which action must be sought. 


The next argument is that an “application i is necessar$ and that under Article 
181 of the Second Schedule to the Limitation Act an application must-be filed 
within three years from the expiry of the time fixed in the pr eliminary decrec for 
paymestg that being the time when the right to apply accrued. I am unable to 
accept this argument. Under rule 7 (2) the limit i is expressly statedeto be the 
** passing of a final decree for uc: or sale." "That refers-obviously to a final 
* decree for foreclosure or sale at the instance of thg defendant-mortgagee. The 
defendant-inortgagee has three years from thé date fixed for payment to apply for a 
final decree for foreclosure or sale: Suppose the mortgagee-defendant applies 
just a day-before the expiry of three years from the date fixed for payment for a 
final decree for foreclosure or sale, and it takes,some months for effecting service 
on the mortgagors, the passing of the final decree will necessarily be beyond the 
three years’ period. Yet rule (2) expressly provides that at any time before the 
final decree for foreclosure or. sale is. passed the Court may on good cause shown 
extend the time fixed. This mearis that action under rule 7 (2) may be d a 
by: the mortgagor ‘beyond three years from the date of payment. * x 


. 1 cannot therefore accept the argument that for action under rule 7 (2), an 
‘application by the mortgagor is necessary. which according to the respondet has 
to be filed within three years from the date fixed for payment. This pfrhaps is the 
reason why the Legislature, has advisedly not provided.that action under rule 7 (2) 
‘should be invoked by an application. Wherever an application is necessary, the 
Code has expressly stated «o. It is unnecessary ‘to’ refer to the yarious provisions 
of tlie: Code which expressly provide for applications to be filed. After payment 
under rule 8 (1) the mortgagor” has to apply fof a final decree or an order in case 
à final decree has been passed for the reliefs provided in rule 8 (1) (5) and (c). For 
this application the starting point is the payment by tht mortgagor. It will be 
noticed that after payment the mortgagor. must-file an application ic a final decree 
or.order. No such provision exists for payment’ untler rule 8 (1). ° 


The same reasoning applies to paythent under rule 8 (1) Of Order i 34, in casés 
admittedly covered by that rule, ie., in cases where a.final decree for foreclosure 
or sale is possible. In such cases reading Order 34, rule 8 (3), with Article 181 of 
the Second Schedule of the Limitation “Act, the defendant-mortgageé may within 
three years from the d&te fixed for.payneent dpply'for à final decree fbr foreelbsure 
or sale. If the. ‘application is madé on , the.éve of the expiry of.the three years’ 
period; the: passing. of the-final decree for foreclostre will go beyond, ` the “period, 
and a sale in execution of a final: decree for sale may take years < After the, ‘expiry 
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of the three vears? period. Yet the mortgagor Bas by the express language, a right 
to pay before the passing of the final decree for foreclosure or before. the- con- 
firmation of the sale., This is the reason why for payment under rule 8 (1) no 
application is provided as necessary. JT i $ 


- It is then argued that if no application.is necessary and there is no time limit , 


of three years from the date fixed for payment, a mortgagor may wait for years and 
years and then invoke action. This argument applies equally to a case where final 
decrees for foreclosure or sale are possible and-the mortgagee does not apply for 
foreclosure or sale. The argument overlooks the fact that in cases where a final 
decree for foreclosure or salg is possible, the defendant-mortgagee may put an and 
to the mortgagor’s power of applying at any time Beyond three years by making 
the necessary application for a final decree for foreclosur® or sale. . If the defend- 
ant-mortgagee in such a case does not choose to apply for a final decree, there 
is no reason why there should be any limit of time for -action by the .mortgagor 
either under rule 7*(2) or under rule 8 («) at least in cases where a final decree 
for foreclosure or sale is possible. , Ci 
Then it is said that a usufructuary mortgagee-defendant has not even the right 
of applying for a final decree and of so forcing action on the part of the mortgagor. 
This again does not appear to be right. A preliminary decree does not put an end 
to a suit whether the preliminary decree is one for partition as in Lachmi Narain 
Marwari v. Malmukund Marwari) or for accounts or for sale or foreclosure or for 
redemption. The suit is considered to' be pending until it is terminated. eIn cases 
where a final decree is possible, the suit terminates where a final decree i$ passed. 
In a case of a preliminary decree for redémption of a usufructuary mortgage, if 
the mortgagor pays the amount, a final decree has to be passed. If heudoes not 
apply, it would seem that the mortgagee-defendant may ask the Court to dismiss the 


suit. That such a course is possible is seen from the decision of the Allahabad , 


High Court in Behari v. Ramanand?.. There in a suit for redemption of a usufructuary ° 
bead - - - * * ` 

mortgage, the Gourt passed a decree under Order 34, rule 7 of the Civil Procedure 
Code fixing a date for payment and the decree provided that on failure of payment 
by the plaintiff the suit shall stand dismissed. Plaintiff failed to pay the amount 
within the time fixed and afterwards applied for extension of time and the Court 
granted it. On deposit of the amount a final decree was passed directing delivery 
of possession. ` The matter came up in second appeal before the High Court. The 
High Court pointed out that a decree under Order 34, rule 7, sub-rule (1) was only 
a preliminary decree and that the suit should be put an end to by a subsequent 
order passed a&er the time fixed. had elapsed. "The learned Judges said this : : 

** We have no doubt whatever that the Court did not intend to pass a final decree concluding 
the suit.. The decree says in so many words that it is a preliminary decree under. Order 34, rut 5, 
Civil Proceduye Code, and in further adding that *on.failure their suit shall stand dismissed with 
costs? we do not think the Court meant that without any further order of the Court the suit should 
stand automatically dismissed. All it meant was that, on failure of the mortgagor to deposit the 
mortgage money within the time allowed for redemption, it would be open to the mortgagee to apply 
for dismissal of the suit, and that the order of dismissal, if passed, wquld be embodied in a final decree 
which would conclufle the suit. fn this view, it was openeto the Court of first instance to grant an 
extension of time to the mortgagor] -—B T 2 : 
There ismo doubt no provision to that effect in the Code but it is possible to postulate 
a power in Court to put an end to the action. | i 3 

Even if we take it that in the case of a decree for redemption of a usufructuary 
mortgage, the defendant has ño right of asking the suit to be dismissed for non-pay- 
ment by the mortgagor of thé amount decreed the suit will have to be considered 
to be pending and fhe mortgagor will have the right of paying the amount at any 
time. As I pointed out above, in the case of a mortgage by conditional sale, if 
after a pre&minary decree for redemption, the mortgagor does not pay and the 
mortgagee does not ask for final decree for foreclosure within the time available 
to him, the result may be that the suit should be considered to be pending as it has 
not keen properly terminated. In that case the mortgagor would have the right 
4. (1924) 47 M.L.J. 441: LR. 51 LA. . .2.- ALR. 1999 All. 157. 

gars LLR. 4 Pat. 61 (P.C). ^ i 1 
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of payment at. any time under rule-8 (1). Similarly in cases where the defendant- 
mortgagee ĉan ask for final decree-for sale: I do not see therefore any substance 
in the argument based on the possibility. of payment at any time. This may, be 
no doubt very inconvenient, But the Legislature -has not provided that the suit 
may be terminated if neither.the mortgagor nor the mortgagee obtained 4 final 
decree. The Privy Council has ruled that in a case of a preliminary.decree for 
partition the suit cannot afterwards be dismissed for non-prosecution and must be 
kept pending. The same result may follow in cases of,redemption suits.where after a 
preliminary decree, no action is taken by the parties. It may well be thet 
as the rights of the parties are declared by the preliminary decree, the suits cannot 
bé dismissed for non-prosecution. l : 

Whatever that may*be, so long as the suit is pending, the mortgagor has the 
right expressly given to him under rule 7 (2) and under rule 8 (1) of Order 34, : 

ivil Procedure Code. The whole scheme of Order 34, Civil Procedure, Code, is 

to give the mortgagor an opportunity ofgetting.the time fixed in the preliminary 
degfee for payfhent of the amount extended. In cases of suits by the mortgagees 
for.foreclosure.or sale, provision is"made-for such extension: at the instance of the 
mortgagor on his showing good cause; Rule 2 (2) provides for such extension 1n a 
suit for foreclosure. Rule 4 (2) provides for similar power in a-suit for sale. Without 
thé necessity of showing good cause, the mortgagor is also given by rule 3 of paying 
the amount decreed at any time before a final decree debarring the defendant 
from alP right to redeem the mortgaged property is passed. Similarly in suits for 
sale the Code goes further and rule.5 provides that such payment may be made 
at any time before confirmation of a sale held in pursuance of a final decree for sale. 

Lifewise in suits for redemption filed by the mortgagors we have rule 7 (2) . 
corresponding to rule 2 (2) and rule 4 (2) enabling the plaintiff-mortgagoz of getting 
an extension of time on showing good cause at any. time before a decree for fore- 
' closure or sale is passed. — Again.rule 8 (1) provides just as rules 3 and 5 that.before 
a final decree debarring the mortgagor of all right to redeem.the property is passed 
or before the confirmation of a sale held in pursuance of a final decree for sale passed 
under rule 8 (3) (b), the mortgagor may make the payment and that without the 
necessity of showing good-cause. There can be po doubt that these double oppor- 
tunities given by the Legislature were available to mortgagors suing for redeniption 
ofa usufruétuary mortgage also prior to rst April, 1930. Under the rules of Order 34, 
as they then stood, in a suit for redemption of a usufructuary mortgage, the defend- 
ant-mortgagee could, in case of non-payment by the plaintiff-mortgagor, ask for a 
final decree for sale. Why this was omitted it is-difficult to see. * Anyway while 
omitting the right of a usufructuary- mortgagee to ask fora final decree for sale, 
thé Legislature left rules 7 (2) and 8 (1): as they stood. There is no intelligible or 
apparent reason why, only in the. case,of redemption of a usufructuary mortgage, 
the mortgagor should not have the right of getting an extension even by showing 
good cause under rule 7. (2) or without showing any cause under rule 8 (1). Under 
the Code as it stood prior to 1st April, 1830, both rule.7 (2) and rule 8 (1) applied 
to cases.of usufructuary mortgagtes because a final decree for sale was expressly 
granted to a usufructuary mortfagee-defendant in a suit for redemption of such a 
mortgage. If the contention of the respondent is accepted, it. would foflow that 
after the time fixed for payment has elapsed, the mortgagor has in such a case 
no. remedy at all and must resort to the doubtful and certainly very expensive 
remedy of a fresh suit for redemption. ` I do not think¢hat such a result was intended 
and Courts should, if it is possible to do so, construe both rulee; (2) and rule 8 (1) 
‘as applicable to suits for redemption of usufructuary mortgages as well. ‘The 
trouble is caused by piecemeal legislation and want of due care to jee that the 
necessary amendments in other parts of the. Code are also made. EXE 

In the result, the tlecrees of the lower Courts are reversed and a, final decree 
under Order 34; rule 8 (1) will be drawn up granting the reliefs (a), (b), (c) Of the 
said rule. The appellant will have her costs throughout." .-- -. . *. 

B.V.V. ` Rus 
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Appeal allowed. 
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P IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. JusTICE CHANDRASEKHARA ÅIYAR. ` 


G. F. F. Foulkes by his agent do Wx Muthuswami Lyer EE" Aftpellant*- l 
. v. , ) 
Salem Municipal Council, Salem. QE CT S ' se Respondent. 
' Madras District Municipalities Act (V of 1920), sections g Pye 7), 81 (4) (b) and 86-—Leuy of property 


tax on owner of agricultural rial cat between landholder. taning interest in n land and person cultivating 
land—Levy on owner justified. 


- The idea underlying the District Municipalities Act with Hoan to the levy of property tax 
on agricultural land is that a person who owns property is liablefto assessment of property»taxs; and 
it does not seem to be necessary that he should own the entire interest @n the agricultural land. The 
Act itself makes a distinction between the interest of the landholder and the interest of the person 
who cultivates the land, be he a cultivating tenant or a tenant with permanent rights of occupancy. e 


Whereean assessee of property-tax in respect of agricultural lands contended that as the lands 
Poeng to him were ryoti in the possession of ofcupancy ryots, he was not the * si owner ?" of those 
ands * e 


- Held, that the assessee was an ‘ owner’, as defined'in section 3 (17) of the M as he receives 
the profits of the property and: he cannot escape assessment. 

Appeal against the decree of the’ Court of the Subordinate Judge, Pu. 
dated 1st March, 1944, and passed in A. S. No. 71 of 1943 preferred against the 
decree of the Court of the District Munsiff, PRSE in 1 O. S. No. 247 of 1941. -- 

arr l 


: M. Sundaram for Appellant., . i 
K. Subba Rao for Resporident. os l 
The Court delivered the following ` z ' ~o 


` JupeMenr.—This second appeal preferred by the plaintiff raises a simple. ques-. 
tion. He contends. that, in respect of agricultural lands for which he has been -* 
assessed to property tax by the Municipal | Council, Salem, he'is not the owner, 
as thé lands are ryoti in the posséssion of occupancy ryots. He has to be assessed, 
not on the kudiwaram but only on the basis of his melwaram. right. Section 81 (4) 
(b) of the Madras District Municipalities Act.coritemplates an assessment on the 
land-holder and the tenants. Whether the ryots can be described as tenants when. 
they have occupancy rights is a question with which we are not now. eoncerned. 
The plaintiff is certainly a landholder within the meaning of the Madras Estates 
Land Act. Granting that the definition of the Estates Land Act will not apply, 
we have to tind out whether he comes within the description of *' owner °’ ' on whom 
theeassessment is to be levied under section 86 of the Act. “‘ Owner " is defined in 
section 3 (17) as including a person who receives or is entitled to receive the rent 
or the profits of the property. The plaintiff is such à person as.he receives rent— 
at any rate he receives the profits of the property. Whether a person in the position 
of the appellant can be assessed to property-tax on the basis of his melwaram right, 
was considered in Chairman, Municipal Council, Anakapalle v. Narayana Gajapati Raju 
Bahadur Garut, where thc quéstion arose whether ge could be assessed on the basis. 
of the kudiwaram interest also; and it was held that he could not be as the kudi- 
waram bglonged not to.him but'to the ryots. ` The idea underlying the Act is that 
a person who owns property is liable to assessment c ofproperty-tax ; andit does not 
seem to be necessary that' he should own the entire interest.in agricultural land: 
The Act.itself makes a distinction. between the interest of the landholder and the. 
interest of ‘the person who cfiltivates the land, be- he: | a cultivating tenant or a, 
tenant with permanent rights of occupancy. 


The second appeal is hence dismissed with c costs. . No leave; 
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IN-THE: HIGH GOURT:OF. JUDICATURE AT MADRAS. 
` PRESENT :—MR. JUSTICE SOMAYYA. 


: Kandia Goundan ` . . qu UE Sov eq m oun EE NEC Appellant* 
wo E ue as W a i Mo. E . 
Palani’ Goundan D. VS Es CIE `... Respondent. 


- - Torts —Liability of a person changing thé course of a channel:for damage‘caused to a neighbouring owner 
Change in the course of the channel not the primary or the proximate cause of the damage—Damage due to heauy 


rain, all inevitable even if there had been no change. + 


[^ A person changed the.course of a.chanriel, but damage cauged tó-the neighbouring owner was 
due to an extraordinarily heavy rainfall, In a suit by the latter to recover damages for the loss 
ca ^ M ceo ata e ; JE B eU TE i ` “r ü : 

. . Held, that in view of the circumstances that (a) the change was not the primary or the proximate 
cause of the damage, (5).the damage must bave been caused by. the overflow of water from other sides 
of the land as well, and (c) the damage would:still ‘have occurred even if the channel which existed 
before had been allowed to continue uninterfered with, the person changing the course of the channel 
was got liable fo? gamage dore to the neighbouring owner. S. 
e 9 Corporation of Greenock v. Caledonian Railway Co., (1917) A.C. 556 and Fletcher v. Smith, (1877) 
2° A.C, 781, referred to. i B gm MR 
. . Appeal against the decree of the-Districi Court, Coimbatore, dated 2gth Decem- 
þér, 1943, and made in C. A. No. 195 of 1943, preferred against the decree of the 
Court of the District Munsiff, Coimbatore, in O. S. No. 1308 of 1941. 
© G. D. Venkataramanan for Appellant, .*^ ` ` i 
« — C. S. Swaminathan for Respondent. —— ` 
. . The Court delivered the following `. 


* 
M 


r 
ol 


JuB@menr.— This second -appeal involves a very interesting ‘question of the 
liability of a person who changes the course of.a channel for damages td' a neigh- 


+ a - 


bouring owner whosé lands.were flooded by excessive rainfall. ; 


"(The appellant is the owner of some lands on which he had raisedthrysanthemum 
(Javanthi) crop. The defendant-respondent is the. owner of the land situated at 
some tlistance to the east of the plaiitiff's land and his land is on a higher level 
than the plaintiff's land. The defendant's land i survey field 345/2 was originally 
a kuttai or pond which used to receive the Water drawn from the adjacent lands. 
It was assigned by the Government for cultivation to one Abdul Salam Saheb by 
‘Ex, D-2 in the year 1932. He made some improvements. on the land by raising 
the level of the pond. and the very purpose. of the darkhast grant was to permit 
the grantee to raise crops on the kuttai which could only be done by filling up the 
pond. - There, was-a surplus channel flowing northward: from this pond leading 
tora pallam or a deep hollow. Abdul:Salam-put up a bund across the head of the 
channel and opened a néw channel tothe east'of it diverting water along the new 
‘water-course running northwards into the same pallam or deep hollow. . 

* In 1937 Abdul Salam sold the’land to-the defendant-respondent b Ex. D-r. 
The respondent gôt the'patta. transferred to his name'and made some furthér improve- 
ments by.still further raising the level of the pond and by blocking up the bund 
‘at the head of the old northw&rd surplus draihage channel. On the roth June, 
1941, there was an unusually heavy rain, the like of which had not been seen for 
several years past. The plaintiff's land vas flooded and*considerable damage was 
"caused to the Chamanthi flower crop. -The piesent suit was filed for recovering 
damages for. the loss of that crop. -Both the lower Gourts have disntissed the plain- 
-tiff's suit though on different grounds and héncé this-second Appeal - - .. 
. , - Itis common ground that the plaintiff's land isso situated that Water from three 
‘sides flows into.it. . There-is a pond im one of the lands belonging toethe plaintiff 
himself and when owing to a heavy rainfall that pond becomes full, the overflow 
finds its way into the pfaintiff’s lower garden. Not only that, water from somg ether 
irections also flows into the plaintiff’s land. -The appellate Judge has ‘summed 
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up this part of the case fairly accurately in paragraph 10 (E) of his judgment. He 
says : bus oe : . 
“Tt appears from the evidence of plaintiff's witnesses themselves that the plaintiff's land was a 

converging focus for flow of water from not only the defendant's kuttai but also from other sources ` 
and other directions. The Revenue Inspector P. W. 1 says that the water would have. ‘flowed into 
the plaintiff's land from the south and west from - the Ftteri which is to West of S. F.. No. 110. 
P, W. 3 also says thatthe water flows from the Itteri on the south on to the plaintiff's land. Plaintiff 
himself as: P. W. 2 says that.the land of Arusami Goundan, north and south of defendant's land 
is d in level (than defendant's land) and that the water from those lands also flows into the plain- 
tiff's lands." j 
It -has been found by the lower appellate Court that there was unprecedented 
rainfall on the day in question and that the defendnt's act in shifting the ‘course 
of the channel slightly to the east was not the proximaté or primary cause of the 
damage caused to the plaintiff's crop. Mr. V. Ramaswami and Mr. Venkataramanan 
who both addressed arguments on behalf ofthe appellant raised very interestifg 
questions of the liability of a person who shanges the course of a channel or stream 
and took me through a number of decisions of the English Courts which deal wjth 
such questions. In Coulson and Forbes (Law of Waters) 5th edition, the position is 
well summed, up at page 143 thus: * od E MM 

. ‘The principles of law regulating the duties and liabilities of the owners of land with regard 
to the escape and overflow of water, and the rights they have of protecting their land from such 
overflow, have been discussed of late in a series of important cases, and seem now to be settled on-a 
satisfactory basis. The general principle regulating the-liabilities of landowners, with regard to the 
escape and overflow of watert seems to be as follows : Where the owner of land, without wilfulness 
or negligence, uses his land in the ordinary manner of its use, though mischief thereby accrues to his 
neighbour, he will not be liable for damages ; but where for his own convenience he diverts or.inter- 
feres with the course of a stream, or where he brings upon his land water which would not naturally 
have come upon it, even though in so doing he acts without wilfulness or negligence, he VftiPbe liable 
for all direct and proximate damages, unless he can show that the-escape of the water was caused 
by an agent beyond his control, or by a storm, which amounts to vis major, or the act of God, in the 
sense that it is practically, if not physically, impossible to resist it." i 
The present case is not one fh which the defendant brought upon his land water 
which would not naturally have come uponit. Cases where the defendant constructs 
a reservoir and collects water in it stand on quite a different footing and different 
considerations apply in those cases. Sir Frederick Pollock in his treatise on the 
‘Law of Torts ", 14th edition, defis with this subject in chapter 12 under the head- 
ing of, Duties of Ensuring Safety. _ 7 ° F 

. "The decision strongly relied upon for the appellant is that of the House of 
Lords in the Corporation of Greenock v. Caledonian Railway Co.1 The law was laid 
down there ime these terms: m e. | 

** It is the duty of any one who interferes with the course of a stream to see that the works which 

he substitutes for the channel provided by nature are adequate to carry off the water brought dewn 
even hy-extraordinary rainfall, and. if damages results from the deficiency of the sub t ate which he 
has provided für the natural channel he will be liable *..... . Owing to.a rainfall of extraordi- 
nary violence, the stream overflowed at the pond, and, as the result pf the operations of the authority 
a great volume of water which would otherwise have been carried by the stream in its natural course 
without mischief poured down a public street into the town and dargaged the property of two railway 
companies,” E s UU. e -> 
There a Municipal authority laid.out a park andẹin so doing altered the- natural 
course of a stream and constructed a concrete paddling pond and diverted the 
water of the natural stream into the pond.. Thereafter water was let back into the 
natural stream at a further point. Owing to extraordinary rainfall, water over- 
flowed at the pond and a great volume of water which would otherwise have been carried 
off by the stredin in itg natural course without mischief poured down into the town and 
damaged the property of the railway companies.. It was held by the House of 
Lords that the extraordinary rainfall was not a “damnum fatale" which absolved 
the authority from responsibility, and that they were liable in damages to the railway 
companies. One fact which was found in that case is very important and that is 
that the streám in its natural course would have carried away the water due to the 
‘extraordinary rainfall on the day in: question if its.course' had not been altered in 
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the way in which it was altered by-the defendant. ' At page’ 567 Finlay; E:C.; said 
this : . e DES MEN 
. "Iagree with the Lord Ordinary in thinking that in point of fact the flood coming down Inverkip 
Road caused ‘by the diversion into this roads of the water, which, but for.the Corporation's works, 
would have found its way to the sea by the open channel, sübstantially contributed to the disaster." 
* Then he considered the law on thé subject and. said this at page 571: ^" ^ ^ 
- © These authorities justify the view’ of the law propourided.by Professor Rankine in his work 
on the Law'of Land Ownership iri Scotlànd, 4th edition, page 376: '"The'sound view seems to, be 
that even in the case of an unprecedented disaster the person who constructs an opus manufactum 
on the course of a stream or diverts its flow will be liable in damages ee the injured proprieter 
can show (1)-that the-opus has not been-fortified by prescription;'and (2) that but for it the pheno- 


a 


* - 


mena would have passed him scathless.".. . | .. , B DOE 
Then he dealt with the defence that the disaster was really caused by an act of God 
and that the injury was in the nature of“ damnum fatale.” After ‘referring to’ the 
definition given of the expression damnum fatale-in an earlier case by Lord- West- 
bury as a thing which does not involve any-legal liability, a cireumstance which no: 
liumgn foresight can provide, against and:of which human prudence is-not bound 
to. fecognise.the. possibility and which. when.it occurs.is a.calamity which does not 
involve the obligation of paying for the consequences: that may result from it, the 
Lord Chancellor proceeded thus: ..', ee ee s 
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" *2a à E ENDS X 
‘In my opinion, the appellants have entirely failed to establish any defence on this ground. 
It is true that the flood was of extraordinary.violence; but floods of extraordinary violence must be 
anticipated ‘as likely to take place from time t6-time., It is the duty of any one who interferes with 
the courseef a stream to see that the works which he-substitutes for the’channel provided by nature, 
are adequate to,carry off the water brought down even by extraordinary rainfall, and if damage 
results from the deficiency of the substitute which he ‘has provided for the natural channel he ’-will 
be liable. Such damage is not in the nature of damnum ‘fatale, butis fhe direct result of the’ 
obstructidik of a-natural watercourse by the defenders’ works followed by heavy rain." ^ ^ Z vuv 


, $c PU ie LEE ce UN e 

+ Nichols v. Marsland was then referred to and was distinguished as based*really on 

s thé finding of the jury there arrived at that the flood: was:so great that it could not* 
reasonably have been anticipated and that that was «n substance @ finding . that; 


the escape of water was owing to an act of God. ° BA. n. dons 
Lord Shaw put the matter thus at page 578:- -- =<- 

- * The case, on the facts, is, so far as the operations of the.corporation were concerned, of a simple 
character, That body made an operation in the alveus of ænatural stream.. This stream, added to 
in volume here and there by little tributaries, was wont to flow to the sea in a wide natural channel. 
It is admitted that on the occasion of the heavy rainstorm in question, apart from the check, accumu- 
lation, and distortion caused by the appellants’ operations, the natural channel would.have accommo- 
dated the rainstorm.and passed its waters safely to, the sea. ^ be. pe 
He laid down the law thus: | i | l D GARS IRE "E 

. ‘A person making an operation for collecting and damming up the water of a stream must $o- 
work as to make proprietors or occupants on a lower level as secure against injury as’ they would have 
been Bad nature not been interfered. with And this i$ so although the water accumulated suddenly, or’ 
the fall was extraordinary or even un-precedegited in quantity. - These are the general proposi-: 
tions of the law.” (The Italics are mine.) Ta AER ES . * 

. Then he referred to the fact that in Scotland wherefrom the case came, extra- 
ordinary rainfalls were not. uncommon and cannot -be called: a'damnum fatale. ` 
Lord Wrenbury stated thus : * A 3 dT 
“ My Lords, the-other matter, upor? which I will add a word isäs to the law. Numergus.cases . 
have been cited, beginning in England with Rylands v. Fletcher? and in Scotland with Samuel v. Edinburgh - 
and’ Glasgow Railway Co.* v and Kerr v.. Earl of Orkgey*. But in none of these -was the question one . 
as to liability for the consequences resulting from orks in alveo fluminis whereby:the natural alveus. 
was filled up and thé flow of water under the force of gravity throws? into a new channel ata new- and. ' 
higher level. ` The effect of the-corporation’s works was that, éxcej#t in'so far as their Culvert sufficed 
to take and took water coming from the’ westward, the'Inverkip Road was substituted for the V ofthe 
valley, and became the channel by which all that-water had to be drained away. eIn such a case 
the corporation is responsible; I conceive, for. resultant damage howsoever arising. The: responsibility 
to provide a substituted channel is not limited to providing a channel sufficient to meeteall demands 
which might reasonably be anticipated, or even all'demands (in excess of the ordinary) skort of the 
act.of God. "The corporatiog must provide a substituted channel which will be equally efficignt ' 
happen what-will. Assumirig an: act of.God; such 4s a flood, wholly unprecedented, the damage in: 
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such a case results not from the act of God, but from the act of man in that he failed to provide (às 
there was before) a channel sufficient to meet the contingency of the act of God. Byt for the act of 
man there would have been no damage from the act of God.” (The italics are mine.) ° 


From the various passages set out above it is clear that the decision of this case rested 
really upon the finding of fact that the stream in its natural course would have 
carried away the water caused by the extraordinary rainfall if the course of the 
stream had not been altered. In fact as laid down in tbe passage extracted from 
Rankine's work by the Lord Chancellor, before the plaintiff can succeed in a suit 
for damages one of the things ‘which he has to prove is that but for the defendant's 
act, the phenomena would have passed him scathless, that is to say that but for the 
interference caused by the defendant, the phenomena, the extraordinary rainfall 
would have passed him scathless. io e i l 


Only one other decision need be noticed and that is Fletcher v. Smitht. Lord 
Penzance stated that three possible views might be taken as to the liability in law 
of aeperson who interferes with a waterecourse. We find this at page 787: — 

** At the threshold of the inquiry, as to the defendants’ liability to the plaintiffelies the question — 
what obligations did the defendants incur when they diverted the natural water course? — It is ‘not 
on'the one hand a question in this case, whether thé defendants were required thus to divert the 
watercourse before they pursued their mining operations in its neighbourhood ; and on the other 
hand, it is not made a ground of complaint against them that they did divert it. But, in diverting 
water what were their obligations? 

Was it enough to make the new and artificial watercourse as efficient, but no more so, than the 
old and natural one, so that whatever defects, irtcapacity, or otherwise, the old one had, might, without 
responsibility, be re-produced in the new one? 

Or, secondly, were they bound (as they, for their own convenience, were making a, new and 
artificial water course) to construct it in such a manner that it would be capable of conveying off 
the water that might flow into it from all such floods and rainfalls as might reasonably be oaticipated. 
to happen in that locality ? l 
_ Or, thirdly, were they bound to make provisions for any such quantities of water as might possibly 
be discharged intg it from any mere rainfall, however heavy however unusual, and however contrary, * 
to all previous experience? e oe. x * 
Having said this, Lord Penzance said that he was inclined to think that the second. 
proposition defines the true measure of the defendants’ obligations, but that he 
desired to express no positive opinion to that effect, because whatever test was 
applied it was found the defendants were bound to fail. On page 789 he said this : 

“ Tt is clear therefore, I think, that the jury considered the new channel not as efficient as the old 
one would have been. And although it seems to have been proved as a matter of measurement. © 
that the cubical capacity of the new channel surpassed that of the old, it must be borne in mind that 
the bends and curves in the new channel, which did not exist in the old one,may have had the two« 
fold effect of impeding the rapid discharge of a great body of water, and of creating by a great 
acfumulation of water an unusual strain upon the banks, at the poinfs where these bends occurred; 
causing the overflow of the water and the gradual destruction ofthe banks themselves. "The jurors, 
several of whom appear to have viewed the spot, may well therefore have been justified in cofhing . 
to-a Conclusien against the sufficiency of the new wajercourse as compared with the old, not with- 
standing the efidence as toits cubical capacity upon Which the defendants’ counsel so strongly relied." 
These cases do not,'in my opinion, afford any help ‘for. the extreme contention 
put forward by the appellant’s learned Counsel that once a watercourse is inter- 
fered with and 2 new channel substituted for the old one, a defendant is bound to 
ensure against all risk irrespective of the questionewhether but for the defendant's 
interferénce with the old channel, the plaintiff would or would not have suffered ` 
damage by the rainfall ip question. In the present case, the findings of the District - 
Judge which I have set out, show unmistakably that the defendant's action was 
not the primary or the proxpmaje cause of the damage suffered by the plaintiff. 
It is also in evidence that there were crops on some lands situated between the 
defendant's land and the plaintiff's land and that those crops did not suffer. "This 
makes it clearthat the water which flowed from the defendant's land by itself did 
not cause the damage. The damage must have been caused by the overflow of 
watgr from other sides as well and the existence of a small ‘pond which would have 
got ffiled up.very soon after the rainfall'commenced would not have really pre- 
vented-the damage. + Further even if the channel which existed before had been ` 
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allowed to continue uninterfered with, it is equally clear that the damage would 
still have occurred and that the water that fell that day would not have been drained 
off by that old channel. a 
Thus there are two difficulties in the way of the plaintiff succeeding. First; 
e it has not been established that the,old channel was sufficient to satisfy the require- 
ments of law as laid down by the later decision of the House of Lords in Corporation 
of Greenock v. The Caledonian Railway.Co.;! that but for the interference, the phenomena, 
i.e., the extraordinary rainfall would have passed the plaintiff scathless and the. 
second difficulty is that the overflow from the defendant's land did not cause the 
damage and that really the damage might ell have, been caused and was in all 
probability caused by the ovetflow of water from two other directions. i 


. It is contended thatthe lower appellate Court did not view the case from this 
standpoint and has not arrived at the conclusions of fact which would be enough 
to non-suit the appellant. Evidently the decisions now brought to my. notice were 
not placed before the District Judge and his judgment cannot be assailed fof thé 
sinple reason fhat he has not answered: the questions in the form in which it is 
stated in the two decisions referred to above. But the effect of the findings is really 

against the appellant and therefore there is no. reason shown for sending the case 
back for fresh findings. ii i 


The second appeal is dismissed. with costs. a 
V.BS. ^^ met co ^ 0 Appia dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
e PRESENT :—MR. Justice MockETT AND MR. Justice BELL. 
Madiga Chinna Obigadu alias Chinna Madigodu . .. Prisoner ¢Accussed)* 


»: Criminal Procedure Code (V of 1898), section 102-—~Apprehension for murder-—Circugnstances very clear— 
Entry of police into house of the accused where he had bolted himself im—JNo duty publiclyto search themselves 
or other respectable persons before such entry. .e, 

"Where a man was recently apprehended; under very clear circumstances for murder it is not 
surprising that the constable should at once go in and see what were the contents of his house into 
which the man had bolted himself in. Section 102, Criminal Procedure Code relates only to formal 
searches under search warrantsissued undersections 96 or oft In an emergency ofthis sort when the 
police are not going in for the purpose of a search for any specified object but for a general investi- 
gation there is no provision in the Code which imposes on them the duty of publicly searching res- 
pectable citizens or themselves before entry. Whether as a matter of convention these things may 
be done in order to remove any cause for subsequent criticism is another matter. 


Trial referred by the Court of Session of the Kurnool Division for confirmation 
` of the sentence of death passed upon the said prisoner in Case No. 6 of the Calendar 
for'1945 on 14th April, 1945, and appeal by the said Prisoner. : 
G. Gopalaswami for the Accused." * E 2 ° 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
°° The Judgment of the Court was delivered by e , Í 


e , 
Mockett, 7—The accused in Sessions casé No. 6.of 1945, on the file of the 
Court of Session of Kurnool Division was convicted and sentenced to death by the 
learned Sessions Judge for the murder of one Kottapu Narsi Reddi. 
[His Lordship after discussing the evidence, held] 
Consequently the conviction and sentence will be confirmed and the appeal dismissed. ` 
We observe that the learned Judge, when dealing with the evidence of the 
constable in paragraph 8-E of his Judgment. says : aig oe 
“It has been elicited in his cross-examination that he did-not meticulous] 
provisions of house searches in this case and that he did not search himself S A e 
: before going in." . . . Mar M QC EU n 
- 7 ^ e * . . e n 
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That observation is founded on-an answer given in cross-examination by the 
constable : à; s i : i 
“I did not observe the precautions laid down in the Criminal Procedure Code for the search 
ofthe house. I did notsearch myself or the three other persons before we went intd the house." . 
Neithér learned counsel before us are able to tell us clearly to what provisions of the 
Code this question was directed. and Mr. Ethiraj can only suggest that it must 
refer to section 102, sub-section (3). Section ro2 of course relates to search warrants 
issued under section 96, or 98, that is to say, formal searches.. We are not aware, 
iy an emergency of this sort when the police are not going in for the purpose of a 
search for any specified object but fora general investigation, there is any provision 
of the Code which imposes on them the duty of se&rching respectable citizens or 
themselves: before the public- Whether as a matter of convention these things 
may be done in order to remove any cause for subsequent criticism is another 
matter. , But it would seem the learned Judge was misled by the question of counsel 
andethe answer of the witness in supposing that the constable had neglected | some 
. actual provision of the Code. In the circumstances of this.case X would net be 
very surprising that with a man recently apprehended under very clear circumstances 
for murder the constable should at once go in and see what were the contents -of 
his house. 2 22 


V.P.S. Pm Áo lt s Appeal dismissed. ` 
IN THE HIGH COURT GF JUDICATURE AT MADRAS, 
PRESENT MR. Justice SOMAYYA. 


Bachimanchi Venkata: Kotayya Sastri and another ^. Vippellants* 
ow | an ° 
The Province of Madras represented by the Collector of Kistna ..- Respondent. — 
Inam-~Channel passing through inam village— Reservation of right in favour of Government-—Burden of* 
proof—Lands clong, channel being dr—Inference as to right of inamdar. 4 2 
Where a channel which was thirty-five miles in total length first flowed through a number of 
Government villages, then flowed for one mile ofits course through an inam village and finally again 


passed: through: Government villages, and the inamdar who was charged to penal assessment for 


LI 
Vine! neqiie 4g 


Pura 


taking water'on to his lands sued for a declaration that the levy was illegal. 
'." Held, that the circumstances of the @ise were not such as to imply a reservation of the bed of the 
channelin favour of the Government and that the presumption was that the channel also was granted 
along with the whole inam village. Ifthe Government relied on a reservation of the right in the 
channelit is for them to allege and prove the same. Even if the lands granted are stated to be dry 
lànds, that does not mean that the bed of the channel in so far as it flows through the village, was not 
included in the grant. : woe : : 
- © Secretary of State for India-v. Vidya Varada Thirtha Swamigal, , (1942) 2 M.L.J. 367 : L.R, 69 LA. 
'22 : LLR. (1942) Mad. 893 (P.C.), relied on. . RM Md 
Appeal against the decree of. the Court of the Subordinate Judge of Bezwada 
in A. S. Ne. 44 of 1942, preferred againsé the decree of the Court of the District 
Munsiff of Bezwada in O: S. No.-431 of 1938" se. TNR a 
Ch. Raghavé Rao for Appellants. 


... The. Government’ Pleader (K. Kuttikrishne Menon) for Respondent. ^ 
The Court delivered the foltowing . 


"JupnewEnT.—-This second appeal arises out of a suit brought by the plaintiff- 
appellants for a declaration that the levy of penal assessment by the local: Govern- 
, ment-respondentisillegal. We are in this case concerned with two Survey Numbers 
49 and 52 in the village of CRenfurivaripalem, which isa hamlet of Krishnapuram. 
The two survey nfmbers in question areeportions of Kannigala Madugu, a channel 
which passes through the village of Chennurivaripalem. ‘The trial Court held in 
favour of éhe respondent on all the points and dismissed the suit’ On appeal the 
Subordinate Judge has in paragraph 4 of his judgment pointed out various circum- 
st@nces which, he.says, would go.to-shqw .that.really .the* channel. wàs part of the 
village of Chennurivaripalem. Having expressed that opinion, the appellate Judge 
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considersin paragraph 5 of his judgment what he considered is the law on the subject. 
He is of opinion that because the channel in question passes on and serves other 
Government villages lower down, it must. in law be taken that the plaintiffs do not 
own the channel in so far as it lies within their village unless they prove that the | 
channels were expressly included in the. grant of the village. He states that'as the 
whole channel is 30 miles in length and only one mile ofits course liesin thesuit village, 
it must be taken that the portion of the channel-which is inside the village does not 
pass to them unless we have an express grant to that effect. In. support of this 
view the Subordinate Judge has referred to certain decisions. Having regard jo 
the decision of the Judicial Committee in the Secretgry.of State for India v. Vidya 
Varada. Thirtha Swamigal,! I tħink the position is now clear that in'such cases it is 
upon the Government tc prove a reservation in its.favour either by express reser- 
vation or by necessary implication. In the ‘above case, a channel 
khown as the N. K.- Channel -took its rise in Government property passed 
through Government lands, then" entered the village df Vagaikulams pf. 
whieh the respondents’ predecessors were the grantees, and after serving 
the lands in the village directly and:through subsidiary channels that branched off 
from it, the N. K.. Channel passed out of the Vagaikulam village and- entered 
Government villages and served those villages. One of the questions raised was 
whether the channel itself did or did not pass to the grantee. ‘The trial Court 
held that the channel passed- to the grantee. under the inam grant. On this and 
other grounds the trial Court granted a dtcree to the i»amdar. On appeal no 
opinion was expressed on the question whether the channel passed to the grantee. 
But on other grounds the High Court confirmed the decision of the trial Court. 
A further appeal was taken by the Secretary of State for. India to the Judicial Com- 
mittee. A number of questions were raised before the Judicial Commiftee which 
are all summarised on pages goo, gor. The third argumént runs thus: 

“that in any event having regard to the importance of the N. K. channelgand the subsidiary 
channels in the irrigation system which the Government had set up and was wogking, an exception 
of them must be read by implication into any grant of the village asa whole." 

This question is dealt with on page,9r5. "They first repelled the claim that the 
subsidiary channels also must be taken to have been reserved to the Government. 


- 


They observed thus : clos e. 


‘The subsidiary channels do in some cases carry water which serves to irrigate the lands of other 
villages so as to give them prima facie at least some right as lower riparian proprietors. Even so, 
however, their Lordships think it quite impossible to imply any reservation of the beds or banks of 
these subsidiary channels, having regard to their numberand distributicn. throughout the village 
and to the tanks within the village which are connected with them. So to tregt them would alter 
fundamentally the character‘and value of the grant. It was pointed out in the Urlam case,” tlfat if 
any part of the water carried by the channels was to be specially safeguarded in , the interest of 


sorffe other Government villages it would be enough to imply a reservation of water rights; and 


that a reservation-of the channels would raige questions asto the liability of Goversment fer their 
upkeep and possibly for their management. i 1a 


Then dealing with the case of N. K. Channel, they said this : - 

** Thereis more to be said for implying in favour of Government a reservation of the N. K. Chan- 
nel itself." LA NE ! V 7. 4 5 l 
The grant itself was not forthcoming and it was pointed out by the Judicial Com- 
mittee that the evidence in the case was not enough to enable their Londships to 
disturb the finding of the trial Court that the Channel passed to the grantee. They 
say this: —' | 


E 
LÀ 


.. “From-certain remarks made in the judgment of Varadachariar, J., in a preyious case between 


‘the present parties, Secretary of State v. Narayana Aiyar,3 a few mBre facts may be gathered, e.g., ‘after 


flowing through a number of ayan villages this channel at its tenth mile entefs the Vagaikulam village 


-and after flowing through that village for three quarters of a mile it enters the Government village 


of Mannarkoil and finally enters into certain ayan tanks.’ But at the moment, their Lordships have 
not even the assistance of accurate or sufficiently detailed maps of this channel or Sroper evidence 
in explanation of:them by a surveyor or engineer with knowledge of'the.locality..'Ihe ownership 
of this channel has been disputed between the Gpvernment and the math for a number of yeaes and 
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the question has cropped up and narrowly escaped decision more than once—always it would seem 
in connection with some small money claim thus coming before the High Court on second appeal 
as in this case. It was very carefully considered by Varadachariar, J.; in the highly instructive 
judgment above-mentioned. The trial Court in the present case has held that the N. K. Channel 
belongs to the inamdar and this has not been reversed on appeal. Their Lordships Have some hesi- 
tation in the circumstances in touching that finding but as they have arrived at the conclusion that 


a decision of this question is not necessary to the diSposat of this appeal, the matter may still be left * 


open." 


There, as in this case, the N. K. Channel first flówed through a number of Govern- 
ment villages, then it entered *the inam village, the course of the channel inside the 
inam village was less than a mile, and after flowing through the Vagaikulam village, 
the N. K. Chaneel flowed into Government villages,and finally emptied itself into 
certain ayan tanks belonging to the Government. The Judicial Committee did not 
consider that these considerations were enough to infer.a reservation in favour of 
the Government even in a case where the grant was.not forthcoming. In the 
present case the lower appellate Court has considered that the fact that the channel 
in question is of 35 miles in length, that only one mile of its course lies in the suit 
village and that the channel flows mto other Government villagés, is enoughs to 
imply a-reservation to the Govermnent. This`view cannot be supported. The 
Court must now proceed upon the footing that the facts that the channel rises in a 
Government village, that after flowing through Government villages it enters the 
inam village, that after leaving the inam village it flows into other Government 


villages and that the length of the channel inside the inam village is very small : 


compared with the entire length of the channel are not.circumstances whith would 
‘be enough to imply a reservation in favour of the. Góvernment. It is not for the 
inamdar to show that the channel was also included.in his village ; the presumption 
is that the channel also is granted along with the whole village. Tanks, channels 
all do pags to the grantee of the entire village. If the Government sets up that a 


particular chagnel by reason of certain special circumstances was reserved, it is for e 


the Governmegt to allege and prove it and the one fact which is relied upon by the ° 
Government is not enough. I: the case before the Judicial Committee, appa- 
rently there were no other facts to determine the question. Here we have the facts 
found in paragraph 4 of the judgment of the lower appellate Court. The lower 
appellate Court will have to re-assess the evidence throwing the onus on the Govern- 
ment and find whether in spite ofthe facts set out in paragraph 4 of its judgment 
the Government-respondent has proved that the bed of the channel, inso far as it 
flows through the. village in question, has been reserved, t.e., excepted from the 
grant. The fact that the lands granted were all dry is of no consequence. "That, 
again, must be left out of consideration. Even if the lards are dry, that does not 
mean that the bed of the channel, in so far as it flows through the village, has not 
beereincluded in the grant. As the Judicial Committee points out, it may be that 
certain rights in the water may be presumesl*to have been reserved in favour of the 
owners of the lands situated lower down, but M" 


2 ‘if any part of the water carried by the channels was to be specially safeguarded in the inter- 
est ofsome other Gevernmant village, it would be enough to imply a reservation of water rights ; and that a 
reservation of the channels would raise questions as to the liabilfty of Government for their upkeep and possibly 


Sor their management.” (The italics are mine.) " | i 
These considerations have to be borne in mind before arriving at a decision on 
this question. | ° B 


There is another questien raised by the learned Government Pleader who 

` appears for the respondent, marmely, the right arising out of certain resumption 
proceedings. The village was held in two shares, one of which belonged to one 
Pattabhiramayya. The half share of Pattabhiramayya was resumed by the 
Government. There is a question as to what exactly was resumed. The plain- 
tiffs sayethat what was resumed was only Pattabhiramayya’s interest in the 
- culfivated lands of the village and not hig interest in the eporombokes. There is 
evidence in support of it. ‘The“Government has not clearly stated in the written 
statement that they resumed the porombokes or the bed of the channel.’ in 
qtiestion, In paragraph 5 of the written statement itis put thys. |, ooo 


* 


^ 


b 


LÀ 
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. “This defendant has become owner ofia halfof the suit inam villages by resumption proceedings 
-duly carried gut, S. Nos. 48, 50, and 51 adjoin the suit encroachments in S. Nos. 49 and 52. S. Nos, 
: 48, 50 and 51 are held under ryotwari tenure through the defendant, and the plaintiffs’ suit as laid 


is not maintainable,” bue is — Ae 
There is no plea here that the channel. itself which is separately demarcated was 
also resumed; In fact, Ex. 30, whjch is the New A register shows that the channel 
has not been resumed. The channel is given various survey numbers during its 
course through the suit village. 4gis one such number given to it ; 51/4 is another ; 
52 is yet another. I find as against all these numbers there is no remark that it is 
Government property, for which the expression used regarding lands which wepe 
admittedly resumed is ‘ayan’. As agains? all the lands which were admittedly 
resumed by the Government? there is in column 4 the expression ‘ ayan, and in 
‘the remarks column, it fs said that it is a resumed inam. As against the survey 
numbers which are assigned to the channel these remarks do not appear ; in column 
5 it is said to be poromboke and, in remarks column, the name of the channel 
Kannigalamadugu is alone given.  Witlfrespect to the lands that are not resumed 
awd which belóng solely to the plaintiffs, the remark is * inam ? in column 5. - That 
remark is absent 3n connection with Nos. 49, 51/4 and 52. "Therefore, the omission 
of the expression either of inam or of ayan as against these survey numbers and the 
expression that it is Poromboke channel indicates that the Government has not 
resumed: it. . i wos ; 
`~ The learned Government Pleader then, says that the survey numbers resumed 
by the Government, particularly Nos. 48, 50, and 51 conte up to the water edge, 
that the Government is the owner of the lands on both sides of the channel at this 
particular point and that therefore the Government is the owner of the whole of the 
bed of*the channel at the particular point with which we-are concerned. But this 
plea has not been clearly raised in the written statement or in the trial Court. There 
is no plea that the survey numbers, 48, 50 and-5r come up to the water edge. In 
very many cases, while demarcating the channel, the,bunds of the Channel are also 
included in it. Very often, some portions of the land adjoining und proper 
are also included in the channel while demarcating them. It is a special case which 
ought to be pleaded and proved, namely, that the lands of the Government Nos. 48, 
o and 51 come up to the water edge and.that gherefore they are entitled by that 
act alone to the bed and banks of the channel being the owners of lands on either 
side. In the absence of more definite. plea and having regard to the entries in the 
register, Ex. XXX, I do not think that it is open to the Government to raise this 
case. . 5 : 
The decision of thé lower appellate Court is reversed and the appeal isere- 
manded for disposal according to law in the light of the observations contained in. 
this judgment. Costs-of this second appeal will abide and be provided for in the 
revised: judgment of the lower appelfate Court. due S 
BYV | ? ———— Case remanded. 


IN THE. HIGH *COURT OF. JUDICATURE AT MADRAS. 
PRESENT :——MR. Justice KUBPUSWAMI AIYAR. l 


Athipalli Sundararamireddi "un 00 7 05 a. Appellant” 
Do i ; m a a ; f 
Athipalli Pattabhiramireddi s l i e l ..+ Respondent. 


Stamp Act (IT of 1899), sections 29 (g) and 44—Documenis of partition of properties Between two brothers 
—Stamp duties not paid-—Proceedings against them—Common defauli—One of the bfothers paying under compul- 
sion—Not entitled to recover from the other the half share of duty paid. x 

Where two brothers became divided and the partition was evidenced by certain documents, and 
later, on account of proceedings under section ‘41 of the Stamp Act, the documents were impounded 
for the collection of stamp «lues, which were paid by one of the brothers, the plaintiff in the case, 
on the question whether in a suit by him agains? his brother he could recover half the amount paid 
by him as stamp dies together with interest thereon," . : 
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. . Held, that the plaintiff was not entitled to recover it under section 29 (g).-because ofthe fact he 
had paid the amount only as' penalty on account of common default and under compulsion to the 
revenue officer and that section 44.of the Act was intended only to.give the right to an innocent party: 


who himself was not guilty of any default in the matter of the.proper stamping of a document. s ` 


Raman Chetty v. Nagappa Chetty, (1915) 2 L.W. 1024 at 1025, applied. — E giggle uh 


Appeal against the decree of the Court of.the Subordinate Judge, Nellore in * 


A. S. No. 94 of 1942, preferred against the decree of the Court of the District Munsiff, 


Nellore: in O.S. No.'134 of 1940.  -. — - l ; 2 

= K. Umamaheswaram for Appellant. gs | . 

“ A. Raghaviah for Respondent. 7 B -— 

= The Court delivered the following — — 2 x NP 
JupcMEent.—The appellant and the respondent are brothers. .They became 


divided and the partition was evidenced by certain documents. The partition . 


was in 1933. In 1936 the plaintiff who was. one of the brothers presented “these ' 


docifments to the Revenue authorities for ascertaining whether fhe documents . 
should be stamped. Proceedings were accordingly taken under section 41 of the. . 


Stamp Act: "The Collector found that they had to be'stainped and wanted action 


to be.taken under sections 33.and ;40. 'He impounded the documents. 
for collection: to be made under section 41. The .duty payable and.penàlty. `` 


were collected from the plaintiff. The plaintiff paid the amount and has now 
filed this suit against his brother claiming half the amount paid by him together 
with interest thereon as also half the expenses incurred by him as costs in the revenue. 


. proceedings. He also stated that there was an agreement between him and . 


the defendant under which the defendant has agreed to pay half the amount. 


Both the Courts held that under the agreement,no amount was payable ' and, 


the so called agreement was a list of the disputes to be settled between the two s” 


parties in future ; and they also held following the decision. in Raman Chetti v. °° 


Nagappa. Chettilgihat the appellant is not entitled to recover any portion of the 
duty paid ou the documents when'he made the payment under orders of the.revenue 
authorities under section 40.. It is-against this decision dismissing the sutt that 
the.second. appeal has been filed. — . . 2 " ME 

- -Tt is urged by the appellant thft under section 29 (g) the parties to the partition 
deed have to pay the duties in proportion to their respective shares ofethe whole 


prorerty partitioned and secondly the defendant is bound to pay half the amount ` 


of both the duty and penalty paid. It was pointed out by a Bench of this’ Court 


"in Raman Chetti y. Nagappa Chetti1, “ Section: 44 of the Stapp Act was intended to^ 
givé a right to an innocent party, who himself was not guilty of any default in the ' | 


matter of the, proper stamping of a document, to recover the duty or penalty he 
was obliged to pay from the person or persong guilty ofthe default and that it' was 
not intendedeto enable one of several persons, who were under a common duty to 
pay.the proper stamp in proportionate shares, to claim rétovery of the proportionate 
amount of the duty or penalty, the whole.of which he was afterwards obliged to 
pay owing to the*commnfon default.". Both the Goürts following this decision dis- 
missed the suit. NE e 


It is*urged by the learned Counsel for the appellant that so fat as the.claim. 


for payment of half the duty which was payable by the defendant and which has been, ... 


paid by the appellant is concegned, he is entitled to recover half of it under section. 
29 (g) and since both of them were bound to pay it jointly he is entitled to sue the 
defendant to ‘contribyte his half share. There may be some force in this argument 
if the amount was paid originally on the document by the appellant and he sought 
to recover the half share due by the defendant.- When both of them failed to pay 


a common duty and it was by proceedings it Court that he was compelled to pay, - 


the question is whether under the circumstances he would*be entitled to recover 


e. $a. S e e : 1 eS 
the-half share: ‘The observation of the Bench in Raman Chetti v. Nagappa, Chetti}... . 


M4. LAU. xdi I. (1915) 2 L.W, 1024. See P. DA 
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is general and definite. It deals both with the liability to pay duty-as well ás 


penalty. The principle of law enunciated in this-decision is binding on me and 
sitting singly I-do not think I will be justified in holding that the plaintiff is entitled 
to recover any amount. ~ DOE 2 A m 


__ With regard to the suit based-orf the agreement, Ex. F, I am in entire agreement 
with the construction of the :document by both the lower Courts that the disputes 
are to be settled in future, indicating thereby that the disputes had not keen settled. 


The appeal fails and is dismissed with costs: -No leave.- Sos s 
KG. -. nage cee, opo S . Appeal dismissed. 
.IN THE HIGH* COURT OF JUDICATURE AT MADRAS. 
(1 PRESENT :—Mn. JUSTICE WADSWORTH, poa i 
Karuppaswami EE tae HERES gT a wt c* E Appellant* « 


~ 9. 9, .e ; * ; i B $ 
. "un E df s 
‘Mrs. P. A. Ibrahim (deceased) and others. ^. >- o. Respondents. - 
— Madras Agriculturists’ Relief Act (IV of 1938); section 19—~Right of appeal against an order under section 19 
€ 


— Retrospective nature of amending Act (XV of 1943)-—Civil Procedure Code (V of 1908), Order 21, nile 89—~ 
Deposit under—Amount subject to modification. P . PM 


A mortgagee decree-holder executed his decree by,sale of certain properties and thé puisne mort- 
gagee of orf of the items sought to set it aside by depositing the balance due under the decree after 
deducting the amounts realized from the sale of the other properties. Before it was finally dis- 
posed of in appeal she filed an-application under section ig of the Madras Agriculturists’ Relief 
Act, the Act having come into force by that time, The application was dismissed by the trial 
‘Court on Mhe grd February, .1940, but allowed by the first appellate Court. On a contention that 
such an appeal was incompetent, and that the deposit being unconditional there .ceuld be no 

Question of refunding, ` : : 


* — Held; (i) that, the order under section rg of the Act was appaalable, the right*of-appeal being 


* - 


' retrospective if the order was after 27th October, 1939, whan the amending AT deemed to 


have come into operation. í : ji 
Abdu? Rasak Rowther v. Abdul Rahim Rowther, (1945) 1. M.L.J. 480, distinguished.  ' 


(ii) though the deposit under Order 21, rule 89 is uncgnditional, the amountis always subjec t 
to modification before the. final order is pec: .by reason of any subsequent payment towards the 
decree or by reason of any error in calculation of the amount due or presumably by reason of any 
deduction in the amount due under the decree by- process.of law.-, - soos 

Appeals against the orders of the District Court of Ramnad, at Madura, dated 
26th November, 1940, in A. S. Nos. 82:and 81 of 1940, preferred agaimst the orders 
of the Court of the District Munsiff, Srivilliputtur, dated 3rd February, 1940, 1n 
1. A^No. 727 of 1939.in O. P. No. 218 of 1931 and dated 11th March, 1940, m © 


-E, P. No. .625-0f 1935 in O. S. No. 218 of 1931, respectively. — — NES 


> N. Rajagopala Aiyangar- for Appella nt. 
P. S. Narayanaswami Aiyar for Respondents.: : 
The Court delivered the following "e 


` Jupcmenr.—The appellant obtained a preliminary. decree ‘on a mortgage in 
1932, the final decree being dated 19th January, 1933. The preliminary decree 
provided that the various items should be'sdld in a certain ofder, item 1 being sold 
last. The present contesting respondent the fifth defendant, is a puisne' mort- 
gagee of this item 1 which was sold aslot 6. The sale Was.held on 24th April, 1936, 
and the property with which we are now concerned was sold to a third party. “Ihe 
fifth defendant made. a deposit of Rs. 2,160 and cdd which ‘was the amoùnt due 
under the decree after deducting the prices realised by.lots 1 to 5 plus the five per 
cent. payable to the purchaser and in E. A. No. 663 of 1936 she prayed &he'sale 
of lot No. 6 to be set asfde. This application was dismissed on roth ‘November, 
‘1936, on the ground that the deposit was insufficient and the sale “was confirmed. 
i i RA OE TE LA NN SIN RR EH —  —À 
* As, A. A. Os. Nos. 53 and 55 of 1941. . ,. 6th August, 1945. ° 
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Against this order an appeal was filed: by the-fifth defendant, and this appeal was 
allowed on 12th October, 1937, the order providing for remand of the application 
‘to’ the executing Court which was directed to set aside the sale of lot No. 6 if the 
sale of lots 1 to 5 was confirmed and otherwise-to hold a re-sale of lot No. 6 in order 
to comply with the direction in the decree that this lot be sold last. Against this 
order of remand there was an appeal by the purchaser which was dismissed on 21st 
July, 1939. Meanwhile Madras Act IV of 1938 had come into force and the fifth 
defendant filed an application under section 19 of that Act praying the Court to 
emend the decree and record full satisfaction on the basis of the payments already 
made. There was also an application! by the decree-holder for leave to draw out the 
money deposited into Court. The fifth defendant’$ application under Act 1V was 
rejected and the decree-holder’s application to draw ouf that deposit was allowed. 
Against these two orders. appeals werc filed to the District Court which reversed 
both the decisions of the trial Court. The two second appeals are now preferred 


* 


by*the-decree-holders against the decisibn of the District Court. `. : 


It is contended that no appeal lay against the trial Court's order rejecting the 
application for relief under section 19 of Madras Act IV of 1938. The appeal 
purports to have been filed under the rules. framed under the Act the validity of 
which was subsequently challenged’ successfully. But the amendment to Madras 
. Act IV of 1938: passed by Act XV of 1943 gives a right of appeal against an order 
 undér section 19 amegding or refusing to amend a decree, or entering or refusing 
‘to, enter satisfaction in respect of a:decree, and this amendment is undef section 5 
: of the, Amending Act deemed to have come. into operation on the 27th October, 
'1939. An attempt has been made on the strength of a decision in Abdul Rasak 
- "Rowther v. Abdul Rahim Rowiher! to contend that this retrospectivé right of 
appeal Will not save the validity of the appeal to the District Court. Itseems tome 
that the decigion quoted has been misunderstood. ‘That was a case where the triaj 

Court's opdggwas passed before the date to which the right of appeal is made retros- 
pective. In the present case tHe application to scale down the decree was dismissed 

on the 3rd February, 1940 ; that is to say, on the date of the dismissal having regard 
_to the retrospective operation of the, amending Act, the order was an appealable 
,order and the appeal as decided by the District Judge must be deemed to have 
. been within his jurisdiction having regard to the effect of the Amending Act. 


_ [tis further contended that the fifth defendant having made an unconditional 
deposit of the amount due in respect of this property towards the decree, there can 
- :be no question of refunding the amount which she has deposited merely because the 
_ decree has been subsequently satisfied by the operation of section 19 of Act IV 
of 1938. Here again it seems that: the appellant must fail. The deposit under 
Order 21« rule 89 of the Code of Civil Procedure is no doubt unconditional, in the 
_ sense that the judgment-debtor has bargained to pay as much money as is due under 
the decree in return for the cancellation of the sale 4nd he cannot go back on his 
bargain. But the amount which he has to pay is always subject to modification 
before the final order is passed by reason of any subséquertt payment towards the 
decree or by reason of any error in calculation ef the amount due or presumably 
by reáson of any deduction in the amount due under the decree by process of law. 
Under the proviso toerule 89 (1) of Order XXI of the Code of Civil. Procedure 
as amended in Madras, it,is specially provided that “ where the immoveable pro- 
perty sold js liable to discharge a portion of the decree debt the payment under 
clause (b) of the» sub-rule need. not exceed such amount as under the decree the 
owner of the property-sold is liable to pay." Under. the present decree, the.owner 
of the sixth lot was only liable to pay so much of the, decree amount as remained 
after the sale of the first five items. "This amount was something less than the 
amount deposited at.the time when thg deposit was made. But by a. subsequent 
judicial proceeding , the amount of the balance of the decree has;been reduced 
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tó'nóthing. " On no consideration ‘can thé décrée-holder be held entitled to'draw 
e Out the Cotrt deposit which is totally in excess‘of the amount due to him under 
the decree, por is there any reason for refusing to refund thisexcess to the depositor. 
In. this view^I agree with the decision of the: lower Court on both the appeals and 
e dismiss -both the appeals with cogts: . (One Advocate’s .fee in Appeal No: 53 of 


1941.)- | HENRI 00 
"us LI E ` Appeals dismissed. 
MF Om [PRIVY COUNCIL] ^ ^" ^: - aA 
‘(On appeal from-the.Couft.of the Hon’ble the British Resident in Mysore, at 
pte o0 c5 Bangalore.) . .;. d do ee XS rub hg 
|; PRESENT :—LORD GODDARD, Sır MapHAYVÀN Nair Ano: Sir. Jorn BEAUMONT. - 
J. Subbiah Reddy (since deceased) :andeanotlier i E D c ' Appellants’ E 
' re’ oes Ph F ` a . ae ^ E E NS E n í i E 5 
Chkjordon `- LEM a Y DI coc»hanr Q2 0t Respondent, |. 


'' Tori— Master and servant—Stope of authority —Nekligence of-servant-— Liability of master— Amount of 
dainages—Finding of trial Court— Competency of appeal Court to interfere. > > ME 


f 


—^  fThe'second defendant was the owner ofa motor concern. -The plaintiff-was negotiating for a 
position in-that concern. One day, while the plaintiff was waiting for the draft of a proposed agreg- 
rheit betwten himself and the firm being typed, he was taken out by the“first defendant, the son of the 
second.defendant and employed in his business, in a car belonging to the second defendant and driven 
by the first defendant with a view to demonstrate its performance. In the course of the drive there 
was an accident due to the negligence of the first defendant as a- result of which the plaintiffs left 
arm was Severely injured and had to be amputated. In.a suit for damages by. the plaintiff against 

^N defendants No. 1 and No. 2, on a question whether defendant No, 2 was also liable, SN ca 


`` Held, that the car in which the accident occurred belonged to the second defendant and was used 
in'connection with his business; it was being driven by his son, who, was employ€d in the business; 
and the car was being demonstrated to one about to join the business, that is, for ihusprirposes of the 
Business, It'was clear,.theréfore, that defendant No. r was acting within the scope, or apparent 
Scope 'ofthis authority as a servant of defendant No; 2;-and: the latter-was answerable for his tort. ' 
.,, On a further question whether the appéal*Court has'a right to interfere with the amount of 
damages found by the:trial Gourt, - Oo: a c M a aL m 

Held, tha& the full rigour of the rule stated in Flint* ve Lovell, : (1935) 1 K.B.' 354; does not 

‘apply in British India. In British India civil suits are not-tried with a jury, and trial Judges generally 

have less experience in assessing damages fór tort than have judges in, England, where such. claims 

are very common, An appeal Court should never interfere arbitrarily and without good reason :with 

the decision of thé lower Court, and upon questions of fact the advantage which. the tiial Judge enjoys 

in having seen the witnesses, and sometimes in knowledge of local conditions, must always be recog» 

nised ; but whee sucii considerations do not operate, an appeal Court is ertitled, and indeed bound 
, to give effect to its own view on matters within its competence. - 'To hold otherwise would be to deprive 
_ the parties of the benefit of a right of appeal which they possess ^ o! e Oe oo 


a UA ERE ; "E Wars ces H S th Ln Do reu t 
' , Appeal from the decisien; of the Additional Judge of the Gourt- of the Hon'ble 


Tom a > at 


` 


4 


the British Resident.in Mysore at Bangalore. |. 
- ` - LJ * 4. w pu “ * 


a il s 


. i EM | : ] 2f. toy. n * ” P » - a ; 2 M . <A gat 
` 7 Phineas Quass for- Appellants: e Pub, uro die a gs CX I, on de NE 
,' Respondent not répresented.. — ^: ; 7. t ge c usu 
9.7 . * 5 uo ds J i " P" CP + l wo aie o NE k ‘ : 

"Usi Their Lordships’ Judgimerit, was delivered by. . eea Bo 5,7 a 


“Sir Jonn Beaumont.—This is:an appeal from ‘the judgnient and.-decree of 
the Additional Judge ofthe Court of the Honourable the British Resident.in Mysore; 
Bangalore, dated 14th August; 1940, varyjng a judgment and decree of the District 
; Judge, Bangalore, dated goth November, 1939.- : ^ 1 4 s e e soe 
. . The'claim of the plaintiff was for damages for injuries Sustained by him in an 
“accident to a motor car in which he was a passenger. "He sued J. G. Anniah Reddy, 
- the- first. defendant ‘and second: appellant’ who was the driver ofthe ear, angelus 
father J. Subbiah Reddy, the second defendant and original first^ appellant, who 
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was.the owner of the car. Subbiah died òn goth December, 1940, and ‘appellants 
(1) to (xoi) are his legal representatives. E arate 


'The material facts are that in September, 1937, the plaintiff who was.a motor 
engineer and salesman, was negotiating for a position in International Motors, 
Bangalore, a' concern owned by defendant No.*2, in which defendant No. r was 
employed. In the morning of 27th September, whilst the draft of a proposed agree- 
ment between plaintiff and the firm was being typed, defendant No. 1 took the 
plaintiff out in a Skoda car‘in order to demonstrate the performance of the car. 
In the course of the drive there was an accident due to the failure of. defendant No. 1, 
who was driving,.to notice an obstruction across the goad in. time to avoid it. The 
car overturned, and the plaintiff's left arm was severely injured, and eventually 
had to be amputated below the elbow. Both the lower Courts held that the accident 
was caused by the negligence of defendant No. 1 and'in their Lordships’ view this 
finding, Which is one primarily of fact, is early right, and must be accepted. The 
trial Judge passed a decree against defendant No. 1 for Rs. 12,500 damages, but 
dismissed the suit against defendant No. 2. In appeal the Additional Judge*in- 
creased-the damages to Rs. 25,000 and reversed the decree dismissing the suit against 
defendant No. 2. In the result he passed a decree against both defendants for 
Rs. 25,000 and costs. Be 


) -Their Lordships feel no doubt that the Additional Judge was right in holding 
defendant No. 2 liable.e The car in which the accident occurred belonged to him, 
and was used in connection with his business ; it was being driven by his son, who 
was employed in the business ; and the car was being demonstrated to one about 
to join the business, that is, for the purposes of the business. It is clear, therefore, 
‘that defendant No. 1 was acting within the scope, or apparent scope, of his authority 
as a servant of defendant No. 2, and the latter is answerable for his tort. po 


* The only Question whicherequires consideration on this appeal is that of damages d 
and this raises a question of:somte importance. The-respondent has not appeared, 
but Mr. Quass for the appellants has argued that the Additional Judge had no 
right to interfere with the amount of damages found by the lower Court... He 
relies upon the rule acted uponeby the Court of Appeal in England which was 
stated recently by Greer, L.J., in Flint v. Lovell,! in these terms: : 

. §§ This Court will be disinclined to reverse the finding ofa trial Judge as to the amount of damages 
merely, because they think that if they had tried the case in the first instance, they would have given 
a lesser sum, In order to justify reversing the trial Judge on the question of the amount of damages 
it will generally Me necessary, that this Court should be convinced either that the Judge acted upon 
some wrong principle of law, or that the amount awarded was so extremely high or so very small 
as to make it, in the judgment of this Court, an entirely erroneous estimate of the damage to which 
the plaintiff is entitled." - " : 

This rifle originated.at a time when thé assessment of damages was the province 
of the jury, and illustrates the reluctance which an Appellate Court always feels in 
interfering with the decision of a trial Court upon a question of fact, especially, 
when the decisidn is tlfat of a jury. In British India Civil Suits are not tried with 
a jury, and trial judges generally have less expgrience in assessing damages for 
tort than have Judges in England, where such claims are very common. An 
Appeal Court should ngver interfere arhitrarily and without good reason with the’ 
decision of the lower Court; and upon questions of fact the advantage which the 
trial Judge eajoys in having, segun the witnesses, and sometimes in knowledge of 
local conditions, myst always be recognised ; but where such considerations do not 
operate, an Appeal Court is entitled, and indeed bound, to give effect to its own 
view-on matters within its competence. To hold otherwise would be to deprive 
parties of the benefit of a right of appeal which they possess. Their Lordships see 
no-gufficiént reason for holding that in British India the full,rigour of the rule stated 
in-Fnt v. Lovell¥ applies. They think, therefore, that the Additional Judge was 
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entitled to act. upon his own view as-to the. amount of damages, and REY proceed 
to consider how far His award was justified by the-evidence- — .. 


, The plaintiff claimed Rs. 60, ooo.as damages. The trial. Judge (as already 
incntioned) assessed the damages at Rs. 12, 500. , He based. this figure upon, the 
general claim for disfiguration, loss of health, pain and suffering, and ‘expenses of 
treatment, and on the handicap which the plaintiff would suffer in his earning 
capacity by the loss of an arm. . The learned Judge, however, stated that the-reduc- 
tion of the plaintiff's income had not been shown nor could it be said, to be due 
wholly or even.largely to the injury he had received. . . Therein the learned Judge 
was not correct. ‘The evidenge of the plaintiff was that down to the month of the 
accident he had been-emgployed by Mysore Motors at a salary of Rs. 200 a month 
and a commission which brought’his total earnings-up to Rs. 350 to Rs. 400. a 
month:- The manager of Mysore Motors put the. commission at Rs. 125 t0:150,a 
month, The plaintiff further gave evidence | that owing to thg loss.of his arm he 
was, unable to obtain a licence: to drive à car, and that his earnings at the. tiihe-of 
the-trial were Rs. 80 salary and commission, bringing his total earnings up'tó 
Rs, rgo a month. His employer put the -latter figure at Rs. 140; ‘here is, 
therefore, satisfactory evidence that the earnings of the plaintiff had been reduced 
by about Rs. 200 a month since the accident, and it is a legitimate inferéncé that 
the reduction was the result of the accident, Since it is obvious that loss_of an 
atm and consequent inability to drive a,car must be a serious handicap'to a 
motor Salesman: In appeal the Additional Judge Uoubled the «damages, 
but gave no detailed reasons for so doing. Damages for tort- are based on .the 
loss suffered by the plaintiff and the consideration that the decree of the Appeal 
Court “vas against an additional defendant who might.be- in a better: position to 
pay than the defendant originally held solely liable is irrelevant. Theirs Lordships 
think that the Additional Judge was not justified on the materials before him in 
‘awarding so: large a sum as Rs. 25,000, but on the other hand. thàt the trial 
Judge did not ‘give sufficient weight to the evidence of actual mer of eàrning 
capacity by: the plaintiff. -. In their - Lordships’ view Es odi isa tair sum at 
wee to assess the damages. on de 


‘Their Lordships will, therefore, humi aibvise His Majesty that '.the ieee 

of the Additional Judge be varied by reducing the sum decréed from Rs...2 5,000 to 

“Rs.'15,000. În. other respects, the decree: will stand, and there will be ño: rder: 
as, tọ the costs of this appeal, "MI 
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-'. Civil Procedure Code (V of 1908), Order 21, rules 90, 66 2) à) ii 67 Rad nd M (2)-+.Seiting aside, 
sale—Requirements to be proved—Nature of evidence that woul discharge thé ‘burden of troofe—Na mention if 
revenue in sale proclamation~-Not a material irregularity when no separate revenue has been fixed Ou the portions 
the-estate.sold—Omission to affix-the sale d e e Gollector’ $ dits s in given doge 
Irregularity "nol a material one. _ 
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-" Upoj the language of the proviso in rule go of Order 21, Civil Procedure Code, as it now stands, 
what is required is that the Court should bé satisfied that the applicant to set aside the sale has suffered 
substantial injury by reason of material irregularity or fraud, and if the Court is so satisfied from the 
facts proved, then the applicant may be said to have discharged his burden. This byrden' may be 
discharged not only by direct evidence connecting the material irregularity or fraud with the subs- 
tantial injury, but also by circumstantial evidence, that is, evidence from which a reasonable inference 
may bé drawn that the substantial injury was the.result'of'the material irregularity or fraud. 


"The omission to state in the proclamation, of sale the ‘revenue on an estate or part of an estate 
paying revenue to Government as reguired by rule 66 (2) (b) of Order 21, where it is'possible to state 
the amount accurately or even approximately is a material irregularity within the: meaning .of the 
ruje. But the rule can have no application to,a case where the property sold is:a portion of an estate 
üpon which no separate revenue has been fixed. b ee aes . x 

To. pO * 4 ES ` *- 

~~” Ordinarily the omission to affix the sale proclamation in the CooMector's office as prescribed by 
rule 54 (2) of Order 21 read with rule 67 of the same order, would indeed be a material irregularity as 
it is a non-compliance with the procedure prescribed by law. But where the Collector's office aid 
the District Judge’s Court are situated in the same compound and the copy of the sale proclamation 
is shown to have been affixed in the District Judgés Court and otherwise also wide publicity given 
io the. sale, the breach of the rule can hardly amount to a material irregularity, e — DRM 
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ue fe P. Khambatta for Appellant. "m i b 


| C.. S. Rewcastle, K .C. and P. V. Subba Rao for Respondents. 
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^. Their Lordships’ Judgment was delivered by 


- U Sır. Mapravan Nair.—This appeal arises out of an application by the appel- 
lant ‘who is.a judgment-debtor to set aside a Court sale of six items of property 
belonging zo him which were sold in.execution of the decree in Original Suit No. 38 
of 1919 in zhe Court of the Subordinate Judge of Ellore, obtained against him by the 
first respofident, the decree-holder. This appeal relates only to three items of the 
properties ; thgse being.items 4, 5 and 6, specified in the sale proclamation. At 
the ‘sale thepygperties were purchased by the decree-holder himself. The appli- 
cation to set aside the sale was made under Order 21, rule 90,.of the. Code of Civil. 
Procedure which empowers the Court to set aside a sale ** on the ground of material 
irregularity or fraud’in publishing or conducting it." This power of the Court is 
subject.to the proviso “ that no su£h sale be set aside on the ground of irregularity 
or fraud unless upon the:facts proved the Court is satisfied that the applicant has 
stistained substantial injury by reason of such irregularity or fraud." 


The Subordinate Judge of Ellore, to whom the application had been made, 
seteaside the safe on the grounds that the sale proclamatibn did not mention the 
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Sale will not entitle the Court to. set it. aside, unless upon the facts proved, the 


-Qourt is satisfied that the applicant has sustained substantial injury By reasón of 
me irregularity or fraud. 


"x > à x, UMEBUT 


- The words in the proviso ' ee upon the facts proved; the Court is satisfied - 
hs been substituted in the present Code for the words “unless the. applicant 
proves to the satisfaction .of the Court" in the proviso to.section: 311 of the- Code 
of 1882." In tlie course of the arguments the question was raised in connection with 
the High Court's observation “ Nor is there any evidence to connect this irregularity 
(failure to affix-the notice in the Collector's office) with any defect in price,” as*to 
whether the substantial injury sustained by the applieant by reason of the. material 


‘irregularity or fraud complained of could. be proved only by “ direct evidence ” 
-as stated in the judgment of the Board in. Tasadduck Rasul Khan v. Ahmad Husain! 
*ór if it could be proved also by evidence from which it might -be reasonably inferred: 


that the substantial injury was the result,of the material: irrégularity or fraud. : It 
appears to their Lordships that upon thé language of the proviso as it now standi; 
what is required i is that the Court should be satisfied that the applicant has suffered 
substantial injury by reason of material irregularity "or fraud, and if the Court is 
so satisfied from the facts proved, then the applicant may be said to have discharged 
his:burden. ‘Their Lordships think that this burden may be discharged not only 
by direct evidence connecting the material irregularity or fraud with the substantial 
injury sbut also by circumstantial evidence, that is, evidence Irom which a reasonable 


' inference may be drawn that the substantial injury was the result of the miaterial 


irregularity or fraud as pointed out in Ramasesha. Iyer v. Ramanujachariar?, „where 
all the relevant decisions have been considered. , ‘The Madras and Calcutta High © 


"Courts have always been of this opinion. Sir Dinshaw Mullah says in his’ com- 


mentary on the rule that the amendment of the language of the provis® was made -` 


‘to give efféct to the Madras and Calcutta decisions. The High Coyrt of Allahabad 


which followed the rigid construction hasn now. — the new TUN aCe Majeed 
Behari Lal v. Gulzari Lal.?| EL. | 
ZEE 
^ Turning now to the essential facts of he case, the appellant i is: ‘the poni 
of the North-West Vallur estate consisting of about 34 villages in Kistna and West 


" Godàvar? Districts paying an annual peshkäsh ` (revenue) of Rs. 42,000. "The first 


respondent is his brother. In the partition of the main estate between himself 
and his brother, the appellant got 20 villages as his share and he has. since pur- 
chased 14 villages i in tbe two districts'for which he had borrowed considerable sums 
ofmoney. As he had failed to discharge these, debts, his creditors brought esuits 


. aķainst him and obtained decrees. In enforcement of the decree obtained by. the 


first respondent in the . partition spit: (Original Suit No. 38 of 1979) fog about 
Rs, 46,000 he brought the properties*in dispute for sale and, as mentioned before, 
purchased them himself." The first irregularity alleged -is the failure to mention 


` in the sale proclamation the revenue assessed on the properties as required by 


Order 21, rule 66 (2) (b). "This rule lays down that ‘the proclamation for sale shall 
specify «€ as fairly and. accurately as possible" “ the revenue assessed upon the 
estate or part of the estate where the property to be sold is an interest-in an estate 


‘or part of an estate paying revenue to the Government,’ The allegation that the 


revenue due on each of the properties has not been specified i is not denied by the 
first respondent, his case being that in those cases where the proclamations do not 
specify the revenue payable it was impossible in the circumstances of the ‘case to 


. specify-the revenue as the revenue due on the properties had not, been separately , 
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e A PE 
. é à P x * 
. @ 





1. (1899) L.R. 20 LA. 176: LL.R. 21 Cal. 66 -2. A.LR. 1935 “Mad. e 
P.C.) "EPUM 3. (1993) LLR. 55 All, 182. 


. 
6 ? .* 


i 


262 ^- THE MADRAS LAW JOURNAL REPORTS. [1945 


©,” “Bo far as we can ascertain in all these sales wherever the proclamations do not specify the revenue 
payable, the property to be sold consists of either a village or part of a village with reference-to which 
ng one can say with any certainty what would have been the proportionate peshkash payable if and 
when the procedure laid down for the separate registry of those portions is carried out.” ` 


Co ttis-not disputed that no steps had been taken to éffect separate registration 
of the ‘Properties and their separate assessment by resorting to the procedure pres: 
cribed by law.. The learned Judges point out that even in the case of whole villages 
put up for sale (as in the connected C. M: A. No. 378 before them) where a rough 
approximation of the revenue*might possibly have beer made, they fourid three 
different estimates of the proportionate peshkash in the evidence varying to a very 
considerable extent. It would seem that the.appellant himself who stated-jhat 
the-peshkash for’a group of villages in another connected ©. M. A. was a certain 
amount ‘was unable to say how much was due on éach village. Their Lordships 
have ‘no doubt that omission to. statè. the revenué on an estate or part of an estates 
paying revenue to the Government, where it is possible to state the amount accu- 
rately or. even’ approximately, is a material irregularity within the meaning of the 
rule, but in their view the rule can have no application to a case like the preserft 
In which the property sold is a portion of an estate upon which-no separate revenue 
has been fixed. “They agree with the High Court iii holding that ‘in the circumstances 
of, the present. case the failure of the décree-holder ‘to state the revenue payable 
on the lands cannot be. treated as a material irregularity. The question whether 
it has been provéd that the appellant has sustained any substantial injury by reason 
of the irregularity’ does not therefore arise for consideration. | " ` 


»' Thé next irregularity alleged is-the omission to affix the salé- proclamation in 
the Collector's office as prescribed in Order 21, rule 54 read with rule 67 6f the 
- Code. of. Civit Procedure. Ordinarily, the omission to-affix the proclamation in 
the Collector’s office would indeed be a material irregularity as it is a non-compliance 
withthe procedifre prescribed by law, but in the-circumstances of-the present. case 
the breach dWIÉe rule can hardly be called a material irregularity. It is stated 
in the judgment of the High Court that the Collector's office and the District Judge’s 
Court are situated in the same compound and it is not denied that a copy of the 
proclamation was duly affixed in *he District Judge's Court. Further, evidence . 
shows that the sale was widely advertised in various daily papers. - The object of 
the rule requiring affixture of the sale proclamation in the -Collector’s office is to 
give sufficient -publicity to the sale; where such publicity has been given to the 
sale as-in the present case the irregularity complained of can hardly amount to a 
material irregulatity. Assuming, however, that the omission ‘amounts to a material 
irregularity: it has not: been proved by evidence direct or circumstantial that. the 
inadequate price which the properties fetched at the sale as found by the Subordinate 
Judge; was by, reason of this irregularity. :'Theif-Lordships have been taken through 
the material portions of the evidence bearing on the poinb but are not satisfied- that 
the ‘defect in price could be'attributed to this irregularity. ` 


- 
l] 


„> For the above reasons their Lordships would humbly advise His Majesty that 
the appeal fails and should be dismissed with ‘the costs of the first respondent. - 
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. ^ Solicitors for Appellant : Lambert and White. 
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IT]: GANGI REDDI J. LIQUIDATOR OF UTUKUR CO-OPERATIVE SOCIETY. 263 
~ IN THE, HIGH COURT OF JUDICATURE AT MADRAS. >o 
e VU UT PRESENT. :—MR. Justice RAJAMANNAR. |. 7... 
Targa "m 44 t y . ) aa deb s - ap a 
.Kanuparth» Gangi Reddi oa i s $ d$ 200 o.c Appellant? . . 
- E ZEN " C . NS F ae E : un: í e ‘es 
The Liquidator of Utukur Co-operative Society (in liquidation) 
being the Deputy Registrar of Co-operative Societies, Cuddappah "n 
and: others D ; -l a ay, Respondents. 
Madras Co-operative Societies Act (VI of. 1932), sections 25 and 47—Society going:into liquidation—Leqy 
of contribution by liquidator more than two years after the date of the winding up against member who had ceased 
to be a ember prior to liquidation——Sectton 25, not a bar to such a levy. i : 


. À certain co-operative socéety went into liquidation on 4th February, 1933. Sometime before 
the liquidation, on rst December, 1932, the plaintiff ceased to be a member of the society. The 
liquidator appointed to wind up the society levied contribution against the plaintiff amongst others 

` on 20th January, 1940. 1- On the question whether ‘the plaintiff's liability under section,25 of the 
Madras Co-operative Societies Act ceased on the lapse of two years from the fate'of his'ceasing to be 
a meipber of the sogiety and whether therefore the order for contribution passed was not valid, 


* Held, that section 25 obviously refers to the liability of past members'or the estate of deceased 
members in respect of a debt owing to third parties by thè society assuch. It was. quite clear 
that the plaintiff was not being made liable for such a debt as is contemplated by the section.. An 
order made for contribution by a liquidator i$ not dependent, nor is it consequent on a debt due by a 
régistered society and that in the circumstances the order for contribution was not illegal.. — ^ - 


Belahri Co-operative Society v. Puttu Lal, (1941) LL.R. 16 Luck. 658, applied. Eg 
Appeal against the decree of the Court*of the Temporary Subordinate Judge 
of Cuddappah in A. S. No. 85 of 1943, preferred against: the decree of- the Court 
of the District Munsiff, Cuddappah, in O. S. No. 359 of 1941. "m EN 
| K. Srinivasa Rao for Appellant. | Pm eg cs 
N N. Panchapakesa Aiyar for 1st Respondent. — i a te 
The Court delivered the following ^ ` ~~ e 24 
^. JupementT.—This-second appeal raises no doubt a question of feedepending 
on the construction of two sections of the Madras Co-operative Societies Act (VI of 
1932), but in my opinion there can be only one answer to the question raised. ‘The 
appellant before us ‘was a member of the, Utukur,Co-operative Society which went 
into liquidation on 4th February, 1933. Sometime before the liquidation, on the 
e ist December, 1932, the first plaintiff, the appellant herein, ceased to be a member 
` of the society. ‘The liquidator appointed to wind up the society levied contribution 
against the plaintiffs amongst others on or about the 20th January, 1940. . The 
plaintiffs appealed to thes Registrar of Co-operative Sócieties against the order fpr 


+ 


- 


^ i 


contribution but the Registrar rejected the appeal. There was a revised order for , 


contfibution passed against the plaintiffs on the.25th November 1940, and the 

plaintiffs with the leave of the Registrar instituted the suit from which the présent 

-appeal arises for a declaration that the contribution leviéd is not valid’ “In short, 
the contention of the plaintiffs was that under section 25 of the Act.their liability 

to pay contribution ceased ox the lapse of two years from the,date of their ceasing 

to: be members and: therefore the Srder for contribution passed by the liquidator 
‘under section 47-was illegal. Both the Courts below have rejected this contention 
and held that section 25 is nota bar to the claim for contribution. The first plaintiff 

Section 25 of the Act is in these terms : X E a tee p i 

**'The liability of a past member or of the estate of a deceased member for the debts ef a. registered 


- ox 


x! 


society as they existed on the date of his'ceasing to be a member or of his deceafe; as the case may he, 


shall continue for a, period of two years from. such date". ` i | 2 

This section obviously refers to the liability of past members or the estate gf deceased 
members in respect of a debt owing to third parties.by the society as such. ;It is 
quite clear that. thè plaifitiff is not being made liable for such a debt agis contem- 
plated by the section. An order for contribution made by a liquidator isnot depen- 
dent, nor is it consequent, on a debt due by'a registered society. ‘Though there is 
— M—— — MM aaa À——— MM MÀ M M —À—— M PHÓ — Hr 
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no decision of this Court on this point, I have been referred to a decision reported 
in Belahri Co-operative Society .v. Puttu Lal!, which appears to support the view that , 
I am taking. It was there held that the words “ the debts of a registered society 
as they existed at the time when he ceased to be a member ” in section 23 of the 
Co-operative Societies Act, 1912 (Imperial Act) clearly refers to the debts due, 
from the society to third persons and it is with regard to these debts that the liability 
of a past member has been confined in the section.to a period of two years and no 
further. The decision of the lower Courts on this point is right.. There is no 
pther point which arises in this appeal which is dismissed with costs. (Leave to 
appeal is refused) -~ EN. i 


K.C. ` ——— x I Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


^ PRESENT :—MR. Justice SomayyA AND Mr. Justice YAHYA AL "* 

A.L. V. R. S. T. Veerappa Chettiar afid another .. Appellants® — 
a . : i3 a | 

Thangachami- Naicker and others ..  Respondenis. ` 


` Charitable endowment-—CGhoultry— Foundation by owner. of impartible estate—Situation outside estate and 
maintenance out of separate endowment— Trusteeship in Zamindar for the time being-— Transfer of estate— T rustee- 
ship cannot'pass as annexe to the impartible estate. dures "ate 

. Apart from cases where an estate is impartible by reason of the tenure or grant on which it is 
held, where a stranger becemes by purchase or otherwise the owner of an impartible estate, the estate 
is no longer impartible in-his hands, Hence when the impartible estate is transferred to a stranger 
in whose hands the estate will not continue to be impartible, the trusteeship of a religious or charitable 
institution founded by the owner thereof cannot be held to pass as an annexe to the impartible estate 
even ifitis found as a fact that so long as the original family held the Zamindari the*trusteeship 


vested in the Zamindar for the time being. The position is beyond argument in a case where the charity 


—achoultry for the feeding of wayfarers—is situated outside the estate and is maintained out of the / 
income derived from properties endowed or purchased for the trust. f TER : 

." Appsgh~gainst the decree of the Court of the Subordinate Judge of Dindigul 
in O. S. No. 29 of 1942. uS : os ET MES 


' S: Ramachandra Aiyar for Appellants. . 


B. Sitarama Rao, C. A. Seshagiri Sastri and. R. Swaminatha Aiyar for Respondents. 

The Court delivered the following | A -— 
.. Jupsment.—The question arising for decision in this appeal is whether the 
trusteeship of the suit choultry founded for feeding wayfarers goes with the ownership 
of the impartible estate and passes even to a stranger when he becomes the trans- 
ftree-of the estate. The suit choultry is situate at Teni, midway between the head- 
quarters of the Thevaram- Zamindari, which is an impartible estate in. Medura 
district, and Madura, the headquarters of ghe district. The choultry was founded 
betweer. £875 and 1877 by Konda Borhmu Naicker, the then Zamindar-of the 
Thevaram Zamin. For the upkeep and conduct ðf the charity Konda Bommu 


Naicker endowed certain lands, shops and buildings situate in several villages. 


"The village-of Teni where'the choultry-is situateis outside the Thevaram Zamindari. 
The. appellants’ case is that the founder intended the choultry to be annexed 
to -the Zamindari itself and that whosoever is the Zamindar for the time being 
of the Thevaram Zamin- is to be the trustee and manager of the choultry. -It -is 
also said that by the usage of the institution the Zamindar for the time being is 
entitled to the trusteeship qf the suit choultry. l "T 
A:ter Konda Bommu Naicker who died in 1877, his eldest son Shanmughavalla 
became the»Zamindar and he was also the trustee of the suit choultry and after him 


"his daughter Bangarammal succeeded to the trusteeship. By a compromise in 


O. S. No. 31 of 1925, Bangarammal transferred the Zamindari in favour of the first 


. PJaintiif who is'a stranger belonging tg another caste attogether. Respondents>2 





to*5'are Konda Bommu Naicker's brother's daughter's sons and they claim as the 


I.* (t941) LLR. 16 Luck. 658. 


(* Appeal No, 146 of 1944." roth July, 1945. 
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“nearest heirs of the original founder. The first respondent is Shanrnugayalla’s 
e -wife’s -brothtr’s son and is now in management claiming the right under a will 
‘said to have been executed by Shanmugavalla’s widow. The first plaintiff in the 
lower Court and the first appellant here is the present proprietor of the ‘Thevaram 
ə Zamindari. The second plaintiff in, the lower Court and-the second appellant here 
is described to be the choultry itself represented by the trustee the first appellant.  - 
It is enough to refer to the first appellant as the appellant as it is his individual right 
„that is questioned in this litigation. We are not concerned with the title of the 
respondents and the only question is whether the appellant is entitled to thé trustees 
ship of the choultry in question. The lower Court held that the trusteeship did 
not pss to the appellant and'that an alienee of the estate does not become the 
trustee of the choultry. - The suit was accordingly dismissed and hence this appeal.: 


* The appellant’s learned advocate urges that the intention.of the founder was 
‘that whoever is the Zamindar for the time being should also. bê the trustee of,the 
chonitry in question, -He also urges that the usage of the institution is also that the 
trusteeship should be in the Zamindar for the time being. We cannot accept these 
arguments. There is no deed of trust and we are asked to gather the intention of 
the‘ founder from the devolution of the trusteeship after the founder’s death." The 
“alleged usage is also based on the same considerations. The trust came into exis- 
tence only in 1875 and there has not been time enough for any usage to grow. . There 
have bean only two successions and the mefe fact that after the.original founder, 
, his eldest son succeeded both to the Zamindari and to the trusteeship of the choultry 
-and that after him his daughter did so is not enough to found a case of usage upon. 
Reliancg is placed by the appellant upon a partition deed executed by Shanmuga- 
valla and his brother under which the trusteeship -was allotted to Shanmugavalla 
"and a. provision made that if Shanmugavalla mismanaged the property the Local: 
Fund authorities should take over the management. | We'àre of opinion that this 
partition deed does not afford any basis for the appellant's claim. wath the sons 
"of the original founder are parties to the document, and they both agreed that 
` the eldér should be the trustee. The document does not indicate that even without 
the consent-of the younger brother the elder would have succeeded either by reason 
of the presumed intention of the settlor or in conformity with any usage.of the insti- 
tution. "The provision that in the case of mismanagement, the management should 
‘be taken. over by-thé Local Board authorities is really against the appellant's con- 
tention. "The trusteeship was not considered to be always an annexe of the Zamin- 
dari. Similarly when Bangarammal succeeded, she did so by the will of her father 
_Shanmugavalla and the will expressly passes the trusteeship of the choultry in 
‘question, By that time Shanmugavalla’s brother had died leaving only 
a widow and Shanmuga's daughter would succeed as his heir:at anye rate ‘after 
his widow's death. The widow obviously -did not mind her daugllter getting 
the estate and the trusteeship even during her lifetime. Here again it is under an 
express devise that Bangarammal got it.” No doubt Shanmugavalla was the holder 
of the Zamindari and so- was Barfrarammal. But these facts. are not enough to 
enable the Court to presume that the intention of the settlor was-that the trustee- 
ship should vest in the Zamindar for the time being or that an usage. has sprung up 
to that effect which could be recognised by a Court of law ; much less. can we 
presume that even a stranger who becomes entitled-ta the Zamindari is to be the 
trustee of the choultry. ELE CM LII LAE - : 


er Ps MEE. pa -> ` 9 : ‘ 

'- Jt is argued that the choultry is an. annexe of the Zamindari itself and that 
. the management passes with the Zamindari.. We are not satisfied that there is any 
basis for the.argument that the choultry is an annexe ofthe Zamindari. . Mr. Rajah 
. Ayyar, the learned advogate for the appellant, has referred us to certain dócumepts 
which ‘describe the choultry as the Zamin choultry. These documents’ have been 

analysed at length by the lower Court in paragraphs 31 to 34 of its judgment.-.*We 
entirely agree with- the view taken- by the lower Court as regards these documents. 

The choultry :has properties of its own and it is not shown that it is. maintained 
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"from the general income of the Zamindari: Even if a choultry or a temple is 
maintained out of the income of the estate; it may give the institutión a right to , 
be maintained out of the income of the estate even when the estate passeg to a stranger 
but that by itself would not make the alienee the trustee of the institution. ° 


Further, in a case where the tristeeship of a choultry or a religious institution ° 
devolves on the person who,succeeds to an impartible estate, where the estate itself 
is transferred to a stranger, the right to the trusteeship will not vest in the transferee " 
of the estate. The charactef of impartibility is attached to certain estates by family . 
‘custom. It will hardly be correct to say that impartibility may arise out.of a local 
custom. It is difficult to postulate that all estatesein a particular locality are im- 
partible. - At any rate, it is not so in this country, Whenever an. estate has been 
alleged to be impartible, evidence has been required to show that by the custom 
obtaining in the family, the estate is not partible. In some other cases where the 
‘estate is held on a*military or some serviee tenure, or under a crown grant, imparti- 
‘bility has been held to attach by reason of the tenure or by the tegns of the crown 
grant, Apart from cases where an estate is impartible by reason of the tenufe or 
-grant on which it is. held, it is clear that where a stranger becomes by purchase or 
otherwise the owner-of an impartible estate, the estate is no longer impartible in 
-his hands. ‘This view is supported by section 7 of the Madras Impartible Estates 
Act (Madras Act II of 1904) which provides that the provisions of the Act do not 
-apply where the estate is transferred to a stranger. Hence when the jmpartible 

‘estate ‘is transferred to a stranger in whose hands the estate will not.continue to be 
impartible, the trusteeship of à religious or charitable institution ‘cannot be held 
to pass as an annexe to the impartible estate even if we take it that so long as the 
original family held the Zamindari, the trusteeship vested in the Zamindar for the 
time being. We agree with the statement of the law on this subject in P. R. ay 
pathi Iyer's Law of Hindu and Muhammadan Religious Endowments, pages -47 
and 477 - — MEM i SEC í d 2 
** Where the office is attached to an impartible Zamindari and follows: the line of devolution 
"applicable to Zamindari, and the Zamindari ceases to exist as in a case where the person Molding the 
Zamindari sells or alienates it to a person who is not, governed by the family custom of impartibility, 
_the office cannot devolve on the purchaser of the Zamindari.” : QU MEM X 
-The-expression “ and the Zamindari ceases to exist" obviously means “ the Zamin- 
‘dari ceases to exist as an, impartible estate." .The position is beyond argument * 
„in a case where the charity is outside the estate and is maintained out of the income 
. derived from properties endowed or purchased for the trust. ; : 
.* The appeal fails and is dismissed with costs—one set; Advocate’s fee to-be 
divided equally between respondents 1 to 5 (one half) and respondents 7 and 10 
-(the othey half). . - =~ » €" * 


^ 


VS €. dd oc uA > 0.05 775 Appeal dismissed. 
*' . iN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 
p e.g *PRESENT :—MR. JustTiczke WADSWORTH. 
-Kondamuri Akkamma _ e .., Appellant* : 
" y. "hs E l ` T | + - z * - P 
Bhuvanavaidiyala Pichamma and othtrs: ^ . . | .. Respondents, ` 


Hindu Law—Widow—Suit fo? recovery of property—CGompromise giving her some of: the properties claimed 
—Nature of estate taken. -- 

In a suit by V, a wMow, against the nephews of the P deceased widow. of her brother-in-law claiming 
possession of 3.80 acres alleged to have been given by V’s deceased husband to P with a stipulation that 
P should ay the land during herlifetime and that thereafter it should pass to the plaintiff's family. 
‘The defendants contended that P was absolutely entitled to the land and had conveyed it to one of 
‘them by & deed of gift. A compromise was effected after hearing the contentions which after reciting 
ü facts provided that the defendants shall deliver to V, 1.56 acres ‘out of the land in dispute and 
‘shall themselves be absolute owners of the remaining land. On the death of V, on a question as-to 
the*nature of the estate taken by V in respect of the land obtained under the compromise, 





* 5, A. No, 1706 of 1944. a . . goth April, 1945. ^ 
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` "Held, that the compromise merely acknowledged the title which V claimed and purported to 
* confer no new title upon her. Accordingly, V got only a limited estate and not an absolute estate. 


e -` Rani Mewa Kuwar.v. Rani: Hulas Kuwar, (1874)-L.R. 1 LA. 157 (P.C.), apped and Nathu Lal v. 
Babu Ram, (1935) L.R. 63.1.A. 155 (P.C.), distinguished. i 


Appeal against the decree of the Court. of the. Subordinate Judge, Bapatla, 
* dated 18th February, 1944, in A. S, No.-60 of 1942, preferred against the decree 
of the Court of the District Munsift, Paene dated gth March, 1988 in O. S. No. 
120 of 1938. x | | 
, K. Kotayya for Appellant, B o 
0E Satyanarayana Rao for Respondents. . 
"The Court. delivered the following — .. i 
JupcmMent.—The apptllant was the plaintiff in a suit for partition and mesne 
profits:. The following genealogical tree ns D to elucidate ME contentions 


of the: pone — l : e 
5 ; 2.28 a ZEN c E $^ 
TN. DM Picbanimà (d. 1911). . . © Venkayya :' en (d. 1935) - 
oe E 
ist Defendant . Plaintiff. 
á . 2nd Defendant, $ 


- The: Jast maleholder, Veita; died about 50. years ago, leaving a widow -and 
two daughters. On 8th October, 1908, the widow, Venkamma, made two ‘gift 
deeds, comprising the whole of the properties which she had got from her husband, 
in favour of her two daughters, the.first defendant under Ex. D-1 getting . the larger 

X share and the plaintiff under Ex. D-2 getting the smaller share. In 1912 Vènkamma 
filed a suit against the nephews of -Pichamma the deceased widow of her brother-in- 
law claiming possession of'3.80 acres alleged to have beén given by the dais Venkayya 
to the late:Pichamma with a stipulation. that . she. should enjoy the land 
during" her lifetime and that thereafter: it should ‘pass to the plaintiff’s 
family. The nephews of Pichamma contended that Pichamma was absolutely 
entitled to the land and had conveyed it to‘one df them by a deed of gift. A com- 
promise was effected'on the advice of'mediators after hearing the contentions of 
both parties. The compromise (Ex. D-10) recités these facts and provides that 
the defendants shall deliver to, the plaintiff Venkamina 1.56 acres out of the land: 
in dispute and shall themselves be absolute owners of the remaining,land. ij 


On the death of Venkamma, the appellant filed the present suit claiming 
parfition not only of the lands covered by the two gift deeds of 1908, but also of 
the land got under the compromise degree, which Venkamma had in 1932 conveyed 
to her grandson the second defendant Dy a gift deed which is Ex. D-9* Both the 
Courts below have held that the two- gift deeds of 1908 amountéd to a complete 
surrender of the whole estate in favour of the nearest yeversioners and it seems to 
me that this decision is undoubtedly right. An attempt has beef made to argue 
that there was no surrender of tlse whole estate because the gift deeds did not com- 
prise the properties held for life by Pichamma, the sister-in-law of the la$t male- 
holder. But in 1908 the most that Venkamma could be said to have with reference 
to. these lands was an expectancy. It cannot therefore be said that these lands 
formed part of the estate of the last maleholder which was vested in her. 


-A more difficult question relates to tke right of the appellast to claim partition. 
of the property got by Venkamma in 1912 under the compromise and now claimed 
by the second defendant.. In dealing with this question the trial Qourt went 
into the question oftitle which was in issue in thesuit of 1912, and held, that by reason 
of certain enfranchiserhent proceedings. which recognised both Pichamma, end 
'" Venkayya as inamdars of the land. which included the plot. in dispute, Pichamma 
had a goód.title thereto and Venkamma's claim was. unfounded. It was thef'efore 
decided that any title which Venkamma got under the compromise must have been 
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á gift of an absolute estate-which pass by the’ later gift to second defendant. The 
lower appellaté "Court. purporting to follow. the decision of the Privy Council in 
Nathu Lal v. Babu Ram! and distinguishing, on 'grounds which seem to me inadequate, 
the decision of this- Court in Nagabhushanam v. Anandayya? held that*Venkamma 
must be deemed to have filed a frivolous suit and that the title which she got wider 
the compromise must.be not the title which she ‘was claiming, but an absolute estate. 


The effect of Nathu Lal’scase? has been considered in the last case cited andit 
has been pointed out that there is nothing therein which conflicts with the decision 
f the. Judicial Conimittee in Rani Mewar Kuwar v. Rani Hulas Kuwar? and. later 
cases to the effect that when a persor puts forward a claim based on a pre-existing 
estate and that claim is to some extent recognised by 2 compromise; that compromise 
will. be interpreted in the light of the claim which was put forward and the estate 
which will pass will be an estate similar to that which was claimed. In Wathu Lals 
case?, their Lordships hold that this principle cannot be applied, because in the 
award which. "was der. consideration there was a finding that the case asserted by 
the widow was not true and a recital that she had admitted before the arbitragors 
the truth of the facts asserted by her adversaries, so: that there was: an obvious 
impossibility in applying the ordinary rule that the title which she got under the 
award would be deemed to be the title which she claimed in the absence of any 
indication to the contrary. 


It has been contended for the respondents by Mr. Satyanarayana Rao that 
Nathu Lal’s case! is auth6rity for the position that when there is a title obtained under 
a. compromise; the Court. which has afterwards to find the nature of that title should 
ignore the compromise, go into the contentions of the parties and come to a decision 
as to the merits of the controversy terminated by the compromise and in the light 
of that deeision, find what was the title granted or recognised under the compromise. 
Accordingly, it is ‘argued that on a true understanding of the controversy between 
Venkamma and Pichamma's donees; Venkamma’s case will be found to have no 
mérits and fft therefore the gift*to Venkamma can only be regarded as an ex gratia 
transfer of property to which she had no antecedent title: It seems to me that this 
contention ignores the rule laid-down in Rani Mewa Kuwar's case? and puts forward 
à proposition ‘for "which .authoritwcannot be found in Nathu Lal's caset. The ratio 
decidendi of the latter. case was. not the subsequent judicial determination of the 
title considered-in the award proceedings, but the fact that the award itself contains 
a clear indication of the nature of the title given to the widow, so as to leave no 
room for inference from the nature of her claim which she had ey abandoned 
before the arbitrators. 


. There is no such indication in the compromise with which we are now conceal: 

There. was apparently no finding that Venkamma’s case was a bad one, nor was 
there’any atlmission by her from which it fould be inferred that she took -what- she 
gotas a -gift from persons who were absolutely entitled?.- The very fact that under 
the. compromise she is merely given possession of I 56, acres, while the defendants 
are to be absolute owntrs of the balance, seems & positive indication. that the com- 
promise merely acknowledged the title which she claimed to the extent of 1.56 acres. 
It purports to confer no new' title upon her. This seems to me to be emphatieally 
a ‘case to. which the rule in Rani Kuwar’s case? should be applied. 


-In the result, therefore, «he appeal i is allowed to. this extent that the plaintiff 
will be declaréd entitled to p&rtition and possession of a half share in the property 
covered by. Ex. D- with mesne profits as against the second defendant at a rate 
to be determined by ‘the: trial Court. The appellant will pay costs throughout 
to the first,defendant and will receive a costs throughout from the 
second defendant. Leave refused. 
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ay | KHAZHI ‘MOHIUDDIN SHERIFF: SAHIB," In re. b 


e s IN THE HIGH ‘COURT -OF- JÜDICATURE: AT MADRAS.- p 
QU a gU Present’ ZMR. Justice’ BELL. 0 e "ri =. 0m 
ee - ae | ihe matter of Wakf, Paramathi, Namakkal ‘Taluk: ud bc X5 


Khazhi. Mohiuddin Sheriff Sahib, Khazi of Paramathi `. 2v. Petitionerns* 


, iMussalman Wakf Act (XLII of 1923); settion’3-—District Fudge. salis. ios mutavalli to file statements 
regarding the finances of the trust—Action suo motu—District Judge has no jurisdiction, à 


A District Judge of his own accord called upon the, mutavalli ofa wakf.to file certain statements 
regarding the finances of the trust, including a státément of thé portion of the annual income bene4 
ficially-taken by: the mutavalli and othér members of his family, as he found that Me Mou 
Wakf Act had not been enforced and remained a dead*letter in his district, 


: Ina petition, to revise such an Arder, held; that there was no provision made in the Act for any 
exercise of the powers by the Ceurt of its own accord and that. hence the-District os os no Jude . 
diction to pass such an order. ] 


be pleased’ to revise the order of the Diet Court, hoe has ahi iath September, 
1944» and madg in the matter of Wakf, Paramathi, Namakkal Taluk. . 


* S. S. Ramachandra Aiyar for Petitioner, NE _ bo xu 
. Réspondent not represented. «7. Fe snum niue. 
"The Court delivered the following — - ^" NE. 


JuDcMENT.— This petition is to revise an order of the District Judge of Salem. 
dated 13th September, 1944. By that ordes the District Judge, purportirig-to act 
under the Mussalman Wakf Act, 1923, called upor the ‘mutavalli of a wakf at 
Paramathi, Namakkal Taluk, to file certain statements regardi ing the finances - of 
the trust, including a statement of the portion of the annual i income beneficially 
taken by the mutavalli and other members of his family. — ; 


N ^" The mutavalli petitioned in revision and Mockett, J., made an order f fequesting 
the ‘District Judge to furnish a report of the circumstances in which bé had ‘come to 
make his order. He pointed out that it was not clea? how such an quer could be 
made in the absence of any application therefor. "The report was to state how thé 
matter “first arose, whether notice was sent to anyone, and generally under what 
. provisions of law the Court claimed to have jurisdiction.. The attention of the ` 
learned District Judge was directed to the case 8f Nasrullah Khan v. Wajid Ali}. 


- The District Judge has duly submitted his report. In this he states that he 
found that the Mussalman Wakf Act had not been enforced and -had-remained a’ 
dead letter, in his opinion, so far as his district. was, concerned. He, therefore,’ 
in December 1942, thought it necessary to take action in order that the provisigns 
of section 3 of the Act should be fulfilled. That section imposed an obligation upon 
every mutavalli to furnish particulars to the Court relating to hiswakf. The District 
Judge says that it was in such circursstances, namely, that the" sectione had fever 
econ observed, he issued this order calling for the information. ` ` > : 


- The Actis a short one. Section 2 contains definitions, amongst other thirfgs, . 
of a wakf. This is defined as the permanent dedication by a person professing 
the Mussalman faith of any property for any purposé recognised by the Mussalman- 
law as religious, pious or charitable, but does riot include any wakf under Which | 
any benefit is for the time being claimable for himself by the person by. whom the: 
wakf was created or by any of his family or descendants. Prima facie, therefore, - 
there would appear to be some doubt whether the: Act applied at all to- this wakf 
because the learned Judge, by his own order recoghisdtl that a portiorfof the income. 
is beneficially. taken up by the mutavalli and other members ofhis family. More+: 
over, in his report he refers to Arumugha. Pillai v. Kashi Mohiuddin’ Sherif : :Sahtib?, . 
in which it .was clearly found that in this wakf “the profits accruing: fgomi the suit, 
property after meeting the expenses of the services.were being enjoyed by the trustees’. 
and that they have therefore a beneficial interest in the property," See the judgment 
of Madhavan Nair, J., asl he oa Nas at page 396 








* C, R, P. No. 392 of 1945. ' - ‘oth August, 1945... 
I, (1929) ELR. 52 All, 167. 2, (1933) 64 M.L.J. yo: ALR. 1933 Mad. 533. 
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_ Even. if the Act were to be held to apply in that this wakf came within the 
definition of section 2, yet in my opinicri there is no jurisdiction conferred upon the 
District Judge to do anything in the nature of what he has done. Section 3, as 
stated, imposes an obligation to furnish particulars upon.the mutavallt within six 
- montlis from the commencement of the Act, and prescribes the particulars which 
are to be furnished. Section 4 provides that when such particulars have been given 
they are to be made public. ‘Thereafter, any person may apply to the Court by 
a petition in writing for the issue of an order requiring the mutavalli to furnish 
further particulars or documents, Then, on such application being made, the 
Court may cause to be served on the*mutawalli an order requiring him to furnish 
such, particulars. Sections 5 and 6 deal with the fifing and auditing of accdunts. 
Sections 7, 8 and 9 relate to the cost of preparátion of'the above statements, to 
their verification and to-the preparation of copies. Under section 10 penalties are 
prescribed for failure to comply with the requirements of sections 3, 4 and 5. tt 
provides that any person who is required uhder sections 3, 4 or 5 to furnish statements 
or accounts shall, in default, be liable to a fine. j - 


Theré is no provision made for any exercise of powers by the Court of its own 
accord. Perhaps this is a defect in the Act which, as pointed out in Nasrullah Khan 
v. Wajid Ali? may have unfortunate consequences. In. that case a Bench of two 
Judges both of whom were Muhammadans, held that: the District Judge had no 
authority to pass an-order that the ‘mgtavalli should file a statement of accounts 
as contemplated by secfion 5. The only power that the District Judge had was 
to impose a fine upon him for not filing it. He cannot do even this unless some 
complaint is made to him by a person who is süfficiently interested or public spirited 
to do so. j 

In shert,- while the zeal of the learned District Judge to ensure the efficient 
working of the Act is most commendable, in my opinion, he had no power whatever 
to make the-order which he did, This petitionis therefore allowed. There is no 
contending Party and I make no*order as to costs. | 

VPS. o ece Revision allowed, 
[THE FEDERAL COURT OF INDIA] | 
‘(On appeal from the High Court of Judicature at Lahore.)* 


` PmEsENT :—Sir PATRICK Spens, Chief Justice, Sır S. VARADACHARIAR AND SIR 
MUHAMMAD ZAFRULLAH Kuan, JJ. | 
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The Secretary of State for India +e Appellanit . 
f : 2. e l n i 
I. M. Lall l i .. Respondent. 


Government of India Act (1935), section 240 (1) and (3) and Civil Services (Classification, Control and 
Appeal] Rules-*Rule 55-—Dismissal of member of the Ing®n Civil Service—Secretary of State for India, if a 
competent authorily—Scche of the power of dismissal—Limitations on such power-—Remedy of the dismissed seroant— 
Proper relief —Construction of section 240 (1) and (3)—Amendment—Mislake as to proper remedy—Granting of 
eave, : 

L was appointed to the Indi&n Civil Service in 1922, In Séptember 1937, he was informed 
that the Punjab Government had decided to hold a departmental enquiry under rule 55 of the. Civil 
Services (Classification, Control and Appeal), Rules, into his c6rduct whilst he was serving in Multan 
during 1995-36 and that eight charges had been framed against him of which copies were enclosed. 
He was asked to furnish a written statement of his defence. On the gth of January, 1938, he filed his 
written statement. An officer’ was appointed to hold the departmental enquiry who after making 
an enquiry submitted his report to «he Government on the gth of August, 1938. This report was 
not disclosed-to Lein spite of his repantederequests for a copy ofit. On the 14th of November, 1938, 
thé Government informed L, that S, who had held the preliminary enquiry was unable to complete 
it and that its completion had been entrusted to another officer B. B informed L of this and asked the 
latter to arrange to meet him on a later date when all the available materials would be gone into. 
L took up the position that the enquiry against him was over and that if it was said to be incomplete, 
he might be given a copy of the report of S and the order of the Government thereon. The Govern- 
ment refused to give either and persisted in that attitude to the very end. Then L met B and after 
proteSting that he was not being given adequate Opportunity of defending himself as provided by 
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rule 55 of the Civil Service Regulations, completed what he had to say in his defence by the 2nd 
January, 1939. S made his report on the 29th January, 1939, which was sent on the 21st June, 1939, 
to the Federal Public Service Commission together with some findings. and recommendations of the 
Punjab Goveznment thereon for- their consideration.- On the 31st August, 1939, the Punjab Govern- 
ment was informed that the Commission concurred in the views of that Government that L was 
unfit to be retained in the I.C.S. and that he be removed from service. On the 1oth Augugt, 1940, 
Ds removal from the I.C.S,, was notified in the Gazette with effect from 4th June, 1940. L was. 
informed of his removal and given a copy of the letter of the gist August, 1939. . After carrying 
on some correspondence with the Goveritment in seeking to get redress, L finally filed a suit on the 
20th July, 1942, for a declaration that the order of his removal from the I.C.S. was not passed in 
due course of law and was wrongful, illegal and. ultra vires of the Government. 


: ' Held. (Varadachariar, J., dissenting) that L was wrongfully. dismissed from the Indian Cfvil 
erviee. ° 2 ` 

Per Spens, C.F. (ZafrullakeKhan, 7., concurring).—The power of the Secretary of State to dismiss, 
after the coming into operation of the Constitution Act of 1935, members of the Indian Civil Service, 
aho were appointed by the Secretary of State in Council prior to the commencement of Part III of 
the Act, is implied in the Constitution Act itself. Even otherwise an exercise of the power, of dismissal 
from one of His Majesty’s Services by the principal Secretary of State concetned is, the proper Consti~" 
tujina] manner $n which the power of the Crown should be exercised. >- = —— > 

The general rule of law is that except as otherwise: provided by statute, servants of the Crown 
hold their appointments at the pleasure of the Crown; ' Where in the case of any particular servants 
of the Crown, statutory limitations or qualifications on the right of dismissal are found in statutes in 
which the general rule is not expressly enacted but left to have operation, if at all, only.by implication, 
it is posible for Courts to hold that'those limitations and qualifications are mandatory.and effective 
and breach of them gives rise to a cause of action, On the other hand. where such limitations or. 
qualifications are found only in rules made under a statute, which whilst- expressly enacting that 
servants of the Crown hold office during His Majesty's pleasure als8 provides that such tenure is 
subject to thé provisions of the rules made thereunder, none the less, breach of the provisions of such 
rule may afford no cause of action at all. © Again it may also well be that any limitation or qualifi- 
cation qn. the power of the ‘Crown to dismiss its servants at will attempted to be imposed by con- 
tract or agreement between some authority purporting to contract on behalf of the Crown and that 
servant is not legally enforceablé and will give to the servant no cause of action ifin fact he be 
dismissed in breach of any such agreement, . j "E 


There is no reason to confine the construction of the opening words of section 240 of the Consti- 
tution Act “ Except as expressly provided by this Act ” to provisions of the Act quigde section 240 
itself. The words are apt enough to include a limitation or qualification on what follows in sub- 
sectionf(1) by provisions found later on in the same section. i 


It is not possible to construe sub-section (3) of section 240 of the-Act so as to exclude the juris- 
diction of the Court to determine whether or not the opportunity to show cause has or has not been 
reasonable, pe D Era i uu DE 

The words “ against the action proposed to.be taken in regard to him" in sub-section (3) of 
section 240 of the Act require that there should be a definite proposal by:some authority either to 
dismiss a Civil Servant or to reduce him in rank or alternatively to dismiss or reduce him in rank as 
and when final action may be determined upon. The sub-section requires that as and when an autho- 
rity is definitely proposing tà dismiss or to reduce in rank a member ofthe Civil Service he shall be so. 
told and he shall be given an opportunity of putting his case against the proposed action and as that. 
opportunity has to be a reasonable opportunity it follows that the section requires not only notification 
of the action proposed but of the grounds og which the authority is proposing that the action should 
be taken and that the person concerned must then be given reasonable time to make hi? representations 
against the proposed action and the, grounds on which it is proposed to be taken. Hence it can be 
regarded as a provision in the Constitution Act which while it does not alter the tenure ofeoffice 
during His Majesty's pleasure prescribed by sub-section (1) of section 240, or the power of dismissal 
at will, does impose in certain cases certain statutory obligations to Be carried out before dismissal 
is effected, breach of which will give,to the person adversely affected a cause of action. In the cir- 
cumstances of this case, the early notice contained in the charge-sheet that possibly dismissal might 
be decided upon is not adequate compliance, with sub-section (3) of section 240 of the Act. No 
opportunity to show cause against dismissal wasgiven to L after dismissal had passed from being a 
possible punishment to the punishment proposed and recommended. :'The wording of sub-section (3) 
requires something which was not done in this case. . - "E eer 

. ` The proper remedy of L is damages for wrongful dismissal in breach of.the statutory obligations 
imposed by sub-section (3) of section 240. ‘He Ns not entitled to a declaration that he has never been 
dismissed or that he still remains a member of the service, ` Co oe 


' As everyone proceeded on the wrong footing that the proper remedy of L would be a declaration 
that his dismissal was a nullity and no claim for damages was made, in the circumstances of its being 
an exceptional case where everyone mistook the proper remedy, leave to amend to daim damages 
should be given. ae 3 . E M e . 

" ` Per Varadachariar, J.—The Secretary of State had authority to remove L from the Indian Civil 
ervice. i ~ poc 
A comparison of clause (3) of section 240 with rule 55 of the Civil Service Regulations will show 
that (subject to certain differences of Wording) the general principle of notice and opportunity for 
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defence as well as the exceptions.to its application have been incorporated in the statute itself-while - 
the details of the procedure by which the principle ijs to be given effect to are allowed to remain , 
matters for rules. This new method of providing the safeguard for the services will certainly have 

one important consequence, namely, that it will place it beyond the power of the rule-making authority. 
to deprive the services, by any change in the rules of the benefit of the general principle of notice ‘and-- 
opportunity for defence. It may also have another result, namely, that the dismissal of an officer - 
without giving such opportunity may entitle him to seek redress in a Court oflaw. A provision like. 
clause (3) made in the statute itself may with greater force be claimed to be a qualification of or even 
a part of the declaration contained in clause (1) of the same«ection as to the nature of the tenure. ` ` 


'* "There is nothing in the language of clause (3) to suggest that a further opportunity was to be. 
given after the enquiry had been completed in the presence of the officer charged and the enquiring: 
offifer had made his report. If such an additjonal step had been intended, such intention would 
have been more clearly indicated:e E^ Nur 

` The Court has no right to examine the correctness of the inferences drawn or conclusions reached 
by the enquiring officer. or by the responsible authorities. ES NUN 
. The circumstances of the case do not individually or collectively warrant the conclusion that 
L has not had a reasonable opportunity of showing cause against the charges during the time of B’se 
enquiry. e” e . a 
N. P. Engineer, Advocate-General of "India (S. M.. Sikri, Advogate, Federal. 
Court with him) instructed by K. Y. Bhandarkar, Agent for Appellant. _ M ON 
Respondent in person, instructed by Naunit Lal, Agent. 
' ` The Court delivered the following Judgments :— ' 

.U Spens, C. F. (Kafrullah Khan, J., concurring).—This is an appeal by the. 
Secretary of State for India in a suit instituted by the respondent, Mr. I. M. Lall;: 
who was à senior membet of the Indian Civil Service in the year 1940, wHen the. 
Secretary of State for India purported to remove him from the service. Mr. Lall’s 
suit was originally commenced in the Court of the Sub-Judge, First Class, Lahore. - 
It was later transferred to the High Court for hearing and was finally heard? by. a. 
Division Bench of the High Court (Abdul Rashid and Ram Lall, JJ.).* On the: 
27th, March, 1944, the High Court made a decree in Mr. Lall’s favour declaring 
thatthe order nfade in the year 1940 for the removal of Mr. Lall from the Indian 
Civil Service™with effect from the «4th June, 1940, was wrongful, void, illegal and - 
inoperative, and that Mr. Lall was still à member of the Indian Civil Sesvice. . 
At the time the learned Judges made this order, they added a note to their judgment 
that several substantial questions of Jaw as to the interpretation of the Government 
of India Act, 1935, were involved in the case, and they accordingly certified that: 
it. was a fit case for appeal to the Federal Court. Hence this appeal. It was 
suggested by Mr. Lall that the above certificate was not in proper form to comply: 
with section 205 of the Constitution Act, 1935. We were wholly unable to accept 
any such contention. The intention of the learned Judgts is quite plain. . No 
particular form of certificate is required. E š 

The material facts can be summarised as follows: > sm 


Mr. Lalle was appointed to the Indian Civil Service in the year 1922, and on. 
the 1st September, in that year entered into a covenant With the Secretary of State’ 
in Council. -The covenant recited that the Secretary of State in Council had _ 
appointed Mr. Lad]  * * . AE 
'" “fo serve His Majesty as a member of the Civil Service ef India. . . . . such service to 
continue dusing the pleasure of His Majesty, his heirs and successors, to be signified under the. hand 
of the Secretary of State for India . . . . .? j s M E 

-* In the year 1935, Mr. Lall was stationed in Hoshiarpur. While there he 
enlisted one Sundar Das, a nephew of his wife, in the subordinate staff of one of the 
Courts under his control. Shortly thereafter Mr. Lall took over charge as District 
and Sessions Judge at Multan. In June 1935, two applications were received from 
Sundar Das for the transfer of Sundar Das to. Multan. In August 1935, Mr. Lall 
appointed Sundar Das as Ahlmad to one of the Sub-Judges under him, in an officiat- 
ing arrangement. In April 1936, Mr. Lall went on leave tẹ England and whilst: 
he waf on leave Sundar Das was reverted to Unemployment. On the 22nd October,” 
1936, Mr. Lall resumed charge as District and Sessions Judge, Multan, and on the 
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29th: October; 1936; “Mr: Lall signed a proposal for Sundar Das to'be'appointed: 
Aliliad at.the Sub-Jüdge's Court, Leiah: ^ On:the 23rd December, 1936, Mr. Lall 
approved.a further proposal put up by the Clerk of his Court for the confirmation o£ 
Sundar Dds in place of an official who had retired. This order would have had the 

effect-of promoting Sundar Das over the heads of à number of subordinate officials 
senior to him. -Several of the pefsons affected took stéps to petition against this. 
order. Subsequently on or befare the goth March, 1937, the Clerk of Court 
put up.to.Mr. Lall a note explaining that a mistake had been made and that- the 

vacancy in which Sundar Dds had been appointéd actually did ‘not exist. and 

suggested the cancellation of the ordér of the 23rd December, 1936. On the'22nd 
March, .1937, Mr. Lall cancefled his order of the 23rd December, 1936, but simul-: 

taneously confirmed a series of proposals including the confirmation of Sundar 

Das.as a paid.candidate. Early in April 1937, Mr. Lall was transferred to be. 

employed: in the North-West Frontier Province. ` Before going however he passed 
a number of orders affecting some of thé junior officials who Had protested against. 

theeorder of the 23rd December, 1936. By an order of the 4th March, 1937, he 

directed the ‘posting of one of them to Alipore, allegéd to be'a particularly’ 

unpleasant station. By-one-of the orders made on the 22nd March, 11937; he 

confirmed a proposal by the Clerk of-Court to transfer two other'of such persons; 

from headquarters at Multan to’ Muzaffargarh and Khanewal as a disciplinary 

méasure.. By another order he reduced one of these one place in seniority > and. 

before he:left Multan he recorded’ adverst remarks. in the service books of four. 

of thé persons who had protested. — ` 


. In September, 1937, whilst Mr. Lall was serving in. the North-West Frontier 
Provirfte, he received a letter from the Judicial Commissioner, enclosing a letter, 
dated the and September, 1937,fromthe Chief Secretary to N. -W. F.P. "Gevernment,. 
informing the Judicial Commissioner, that the Punjab Government had décided 
to hold. a departmental. enquiry under rule 55 of the Civil Services (Classification, 
Control and Appeal) Rules into the conduct of Mr. Lall whilst stationed? at Multan. 
during 1945-56, and that eight charges had been framed against Mr.-Lall of which. 
copies werc enclosed. The letter proceeded to ask that steps should be taken to. 
serve the. charges on Mr. Lall and that Mr. Lal should be asked to furnish within 
a reasónable time a written statement of his defence and to state whether he wished 
to: be heard in person or not. The eight charges enclosed were divided into two’ 
categories.. ‘The first category alleged improper favouritism or nepotism in-con- 
nection with Mr. Lall’s dealings with Sundar Das; the second alleged improper 
victimization of certain ôf the junior officials who had protested against the attempted 
promotion of Sundar Das by the order of December, 1936. At the end of each’ 
charge.was indicated the witnesses or documents whereby it was proposed to attémpt 
to prove the charge. Interposed bdtween the last charge (that dealfng with the 
adverse entries in the service books) and the indication of the evidence by which 
Ad charge was proposed to be proved, there were mo paragraphs to DE following 
ellecti— ' . œ, '. , 


. “ That the ibóve facts and his failure to_offer any sufficient explanation up to the present are 
sufficient to prove that he had abused his position as an officer entrusted with the power of appointment 
on behalf of the Crown to show favour to a relation of his to the detriment of other officials sérving 
under hiin, in contravention both of the recognise principles governing the conduct of Government 
servants as well as of the express orders of Government, and that he further abused his position.as an 
officer entrusted with powers of discipline over other officers. of the Crown to persecue various persons 
who sought to protect their own interests in a legitimate mann 

That he should show cause why he should rot be dismissed, Tenovéd di hed or subjected to 
such other disciplinary action as the competent authority. may think fit to enforce forrbreach of Govern- 
ment rules-arid conduct unbecoming-to a member of the Indian Civil Service." - 


After obtaining -copies-of the documents referred to, Mr. Lall in’ due course, 
nàmely, on the oth January; 1938; put,in his written statement in answer tg the 
charges: _ At the same tinie he asked for certain other documents and stated : 


** L' wish to be heard in person. My position in this matter is that"there i$ no necessity of an, 
dka) camii. All my orders are in writing. "The material sought to be used against- mé are Algp i in 
writing. On these materials the Government can give their decision." 


t 
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Shortly thereafter, Mr. J. D. Anderson, Commissioner, Rawalpindi Division, 
was appointed to hold the departmental enquiry and on the 1oth June, 1938, 
Mr. Anderson examined Mr. Lall on the eight charges, which examination Mr. 
Anderson reduced into writing on the 11th June, 1938. In that statement Mr. Lall 
dealt With each charge at considerable length. Having recorded Mr. Lall’s state- 
ment, Mr. Anderson considered it necessary to récord a statement by Lala Chaman 
Lal, the Clerk of Court in.Mr. Lall’s Sessions Court at Multan. Lala: Chaman. 
Lal was duly examined in the presence of Mr. Lall who was permitted to ask whatever 
questions he desired and his statement was recorded on the goth July, 1938. 
Mr. Anderson did not examine any other witnesses, nor did Mr. Lall apply for 
leave to examine any other witnesses. On the gth August, 1938, Mr. Anderson 
made his report. Mr. Anderson pointed out that Mr. Lall pleaded. guilty to the 
first two charges dealing with the enlistment and transfer to Multan of Sundar 
Das and to the signing of the order of the 23rd December, 1936. The remainings 
charges, Mr. Anderfon found, on the evidence before him, were unproven. He 
went on however to indicate that he had not been able to make a full enquiry and 
that a longer investigation including a fortnight at Multan was desirable before 
coming.to final conclusions. He indicated the desirability of numbers of other 
documents being examined in order to compare what Mr. Lall had done in other 
cases with what.he had done in the cases which were the subject-matter of the 
charges. He finally suggested three courses to. Government: (1) that orders 
should be passed on these charges onfy to which Mr. Lall had pleaded guilty 
leaving the question of his guilt on the other charges undecided ; (2) to hold that 
as the Clerk of Court was clearly not speaking the wholetruth Mr. Lall’s word 
should be accepted and the last six charges should be taken as breaking dqwn for 
lack of proof; and (3) that anything Mr. Anderson had done should be regarded 
as à preliminary enquiry only and that some other officer should be appointed to 
make a complete investigation, - Mr. Anderson proceeded to express his view that 

"^ the third was the proper course. ,He moreover indicated, in the concluding para- 
grapbs of his report, the further documents and matters which he would wish to 
look into before coming to final conclusions. T. A 


_ ~The Government did not disclose Mr. Anderson’s report to Mr. Lall but 
proceeded to adopt Mr. Anderson's third suggestion and appointed Mr. F.L. Brayne 
(Commissioner, Rural Reconstruction, Punjab) to complete Mr. Anderson's prelimi- 
nary enquiry. On the r4th November, 1939, Mr. Lall was informed by a letter 
from the Chief Secretary to Government, Punjab, that Mr. Anderson had been 
unable to complete the enquiry against him and that its completion had been entrust- 
ed to Mr. Brayne. On the 17th November, 1938, Mr. Brayne wrote to Mr. Fall 
giving"him the same information and informiwg him that the enquiry would have 
to be completed or at least part of it in Multan, and asking Mr. Lall to let him 
know the earliest date on which he could meet Mr. Brayne there. Mr. Brayne 
concluded by saying that he gid not expect that it would take more than at most 
one or two days. Mr. Lall immediately took up tħe position that he did not under- 
stand what was happening, that he understood Mrs Anderson had completed the 
enquiry, and asked the Chief Secretary that he might be supplied with a copy of the 
report of Mr. Anderson er at least the pertion of it in which it was said that his 
enquiry was incomplete and that he might be given a copy of the order of the Punjab 
Government on*the report. The Government refused to give Mr. Lall any further 
information on tbe position. Mr. Lall had meantime returned from duty in the 
North-West Fróntier Province and had been posted as Additional District and 
Sessions Judge, Lyallpur, and had to undertake a tour arranged before his return. 
He accordingly asked by a letter addressed to Mr.' Brayne on the 24th November, 
1938¢that he might not be called to attend ghe enquiry until*ifter Christmas. Mr. 
Brayne replied that his engagements prevented him dealing with the enquiry 
during the first half of January and suggested that Mr. Lall should meet him at 
Muitan on the morning of Saturday, the roth December, and expressed the view 
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that he could finish everything before the mail train left on Sunday afternoon for 
Lahore. He subsequently by letter and telegram asked Mr. Lall to meet him on 
the oth instead of on the roth as he desired to catch the mail train to Lahore on 
Saturday, the roth. | 


. Meantime by a letter of the 29th November, 1938, Mr. Brayne informed him 
that at Multan he proposed to examine various other documents and purported tó 
indicate the classes of documents which he proposed to examine at Multan and the 
reasons why he was proposing to examine them. Yo any one who had read Mr. 
Anderson's report this-letter of Mr. Brayne would clearly have indicated what Mr. 
Brayné was proposing to do and why. Mr. Lall had however been refused a sight 
of Mr. Anderson’s reporá. Whilst before us it was submitted on belialf of the appel- 
lant that this letter adequately apprised Mr. Lall of what was in Mr. Brayne's mind, 

eMr. Lall at the time took up the position, and has since maintained, that it only 
. added to his confused state of mind. On,the gth December, 1988, Mr. Lall met Mr. 
Brayne at Multan. Certain of those further documents which had. been collected 
were shown to Mr. Lall, but Mr. Lall insisted that he did not understand his position 
and that he considered that Mr. Anderson’s enquiry had been completed, and he 
asked for adequate time to understánd his position. In these circumstances the 
interview was a short one and it was arranged that Mr. Lall should put his repre- 
sentations in writing as regards the procedure by the 19th December, and that there 
should be a further meeting on the 20th December at Lahore and meantime copies 
of the relevant parts of the new documents should be sent to him. Accordingly 
on the 11th December, 1938, Mr. Brayne sent to Mr. Lall a large number of copies 
of the relevant parts of the new pápers and in addition a list of 42 character rolls 
in which entries had been made by Mr. Lall iw 1936 or 1937. Mr. Lall was informed 
that if he wished to see the originals on tlie 20th, he could do so if he gate sufficient 
notice. "E = b a 
On the 15th December, Mr. Lall acknowledged receipt of the documents 
and asked for certain other documents to be produced.at the meeting of the goth. 
On the 18th December, Mr. Lall duly-enclosed to Mr. Brayne his submissions 
in -writing in regard to Mr. Brayne’s enquiry. In his submission Mr. Lall again 
made it abundantly clear that he did not understand what was happening ; that 
he did not understand. what the further documents were for or how, or in respect 
of what. charges, they were relevant, and that none of them were mentioned in 
the charge sheet. In these circumstances Mr. Lall again met Mr. Brayne at Lahore 
on the 20th. This interview admittedly lasted a considerable time, and according 
to Mr. Brayne's note, made at the time and subsequently explicitly confirméd in 
his evidence given later at the hearing of the case in the High Court, Mr. Brayne 
explained the relevancy of the new dgcuments to Mr. Lall and the reaspns fos which 
he was looking at them. Mr. Lall pefsisted that unless he was given à copy of Mr. 
Anderson's report and tlle Government orders thereon, he was not being given 
adequate opportunity of, defending himself as provided by rule 55. ‘He asked 
for certain other documents an@ according to Mr. Brayr'e he then addressed him 
about the case. He was further permitted to put in a further memorandum on 
the case by the 26th December. On the 26th December, Mr. Lall forwarded 
to Mr. Brayne this further memorandum. Neither the original nor a copy of this , 
document has been produced in the course of tbe proceedings. On the goth 
December, the parties again met but this written document, having been sent to 
Mr. Brayne in camp, had not reached him.- Mr. Lall expressed the desire to 
address Mr. Brayne again personally after he had read Mr. Lalle written repre- 
sentations and the and January was, fixed for this purpose. Accordingly on the 
and January, 1939, Mr. Brayne saw Mr. Lall again, and according tó Mr. Brayne, 
Mr. Lall completed all that he desired to say to him on the case. . On the 24th 
January, 1939, Mr. Brayne made his report. ` * 


. . d > |. iy 2 . : "9 
.. In his report Mr. Brayne was not content with merely accepting Mr. Lall's 
plea of guilty to the charges of nepotism, but went into the details and surrountling 
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circumstances at great length and found that the nepotism was “‘ completé and 
deliberate." As regards the charges of vindictiveness, Mr. Brayne again went 


into all the details and the surrounding circumstances and found that these charges 
were all fully proved. oe Wee E 


-- This report was. sent on the 21st June, -1939,-to the Federal Public Service 
Commission, together with some finding and recommendations of the Punjab 
Government thereon, for their consideration, and by a letter, dated the 31st August, 
1939, from the Secretary of the Federal Public Service Commission.to the Secre- 
tary to the Government of India, Home Department, the Commission expressed 
théir concurrence in the views of the Punjab Government that Mr. Lall was unfit 
to be retained in the Indian Civil Service and reconfmended that he be removed 
from service under ‘Article 3 53 of the Civil Service Regufations, but that in view. 
of his seventeen years’ service he should be granted the full compassionate allowance 
permissible under that Article. ` Tm 


Vrom this it is clear that by the 31st August, 1939, there were definite propogals 
or recommendations of the Punjab Government, concurred in by the Federal 
Public Service Commission, that Mr. Lall should be removed from the service on 


the grounds and for the reasons set out in Mr. Brayne's report. 


In the Gazette of the roth August, 1940, there appeared a notification, over- 
the signature of the Chief Secretary, Punjab Government, to the effect that : 


-.His Majesty's. Secretary of State for India has directed the removal of Mr. I. M. Ball.from 


. 


the Indian Civil Service with effect from the 4th June, 1940.” : 


‘By letter dated the roth August, 1940, Mr. Lall was informed by the Punjab 
Government of his removal and was given a copy of the letter of the 91st August, 
1939, above referred’ to, from the Federal Public Service. Commission. E 


. Meantime after the date of Mr. Brayne's report Mr. Lall remained energetic 
in his attempts*to secure copies of the reports of Mr. Anderson.and Mr. Brayne 
and therewith to make personal representations to the authorities. In June 1939, 
in particular, he pressed for an interview with His Excellency the Governor of 
the Punjab and on the 16th June repeated his request for copies of the report. ‘This 
Interview was not granted on the gsound mainly that his case had passed to higher 
authority. Whereupon on the 23rd June, 1939, Mr. Lall requested that if the 
authority to decide his case were the Secretary of State, he might be permitted 
to place his side of the case before the Secretary of State in person and that he might 
be granted facilities for that purpose. On the 26th June, 1939, he was told. that 
if hg had represfntations to make they could be addressed tb the Governor-General 
in the form of a memorial under the rules relating to the submission of memorials,- 
`. . In the spring of 1940, Mr. Lall proceeded to London where he appears to have 
tried t mak representations in person at thB India Office. NE Pug 


Whatever representations were made it is clear that at no time before his 
removal from. the service was Mr. -Lall allowed-to see the reports of either Mr. 
Anderson or Mr Brayne, nof was he informed that eithér the Punjab Government 
or the Federal Public Service Commission o1 the Gogernment of India or the Secic- 
tary of Siate. were definitely proposing on the basis of those reports to remove him 
from the service. He had received the general invitation to show cause against 
possible dismissal (amongst other possible punishments) included at the end of the 
charges originally served on hjm., But no opportunity to.show cause against dis- 
missal was given to him, after dismissal had passed from being a possible punishment 
to.the punishment proposed and recommended. At no time was he given àn oppor- 
tunity, before dismissal, of making representations against the accuracy of facts 
found by. Mre Anderson or Mr. Brayne in their reports or against the adverse deduc- 


* 


tions draw& against him, particularly by Mr. Brayne. © e "S 
: as 


3 


- After Mf. Lall had been notified of his removal, he proceeded: to enquir à: 
to the authority under which the Secretary of State had purported to. order: his 
removal. Ina letter from the Department of the Chief Secretary to the Punjab 
Government, he was informed on the rgth March; 1941, that the Secretary.of State 


€ 


- 


Ulo THE SECRETARY. OF: STATE FOR INDIA: V.’ I, M; LALL (F.C.). 297 


had not disclósed/the authority under which he was‘ acting, but the’ attention of 
Mr. Lall-was drawn to rule 50 of the Civil Services: (Classification, Control and 
Appeal) Rules read in conjunction with sub-section (2) om section pop of thé Goyer 
ment of Ihdia Act. i x ee 


' - Mr. Lall was not satisfied -with this reply and fundos enquiries of the T 
of State himself. By letter dated the 6th October, 1941, Mr. Lall was informed 
through the Punjab Government that in removing him from the Indian Civil Service, 


“the Secretary of State acted on behalf of His Majesty i im exercise of the rights of the Crown 
to dismiss its servants at pleasure. al 


‘On the 20th July, 1942, Mr. Lall filed his suit asking for a declaration that the 
order of removal of the,plaintiff from the Indian Civil Service was not passed i in 
due course of law and was wrongful, illegal and ultra vires of the defendant and that 

Mr. -Lall was still a member of the Indian Civil Service and for other relief. 


. Before. the case had been transferred to the us Court? the e Sub-fudge | had 
settled -a preliminary issue as follows : 

« Whether the Secretary of State had authority. to remove the plaintif fr from the Indian Civil 
Service, even if the enquiries were illegal or ultra vires.” ` 

After the case had been transferred to the High Court, the learned Judges 
in addition to the preliminary issue, framed a “number of further issues including 
tbe following : 


a He- - Did the Seċretary of State have authority to remoye the Plaintiff from the Indian Civil 
ervice ? 


2. Was it incumbent on the defendant to hold an enquiry before making an | order removing 
the plajntiff from, service ? 


39. Ifso what should be the nature of such enquiry ?. 


4. Was not the plaintiff given adequate opportunity of defending himself a as contemplated i in 
rule 55 of the Civil Services (Classification, Control and Appeal) Rules? Ifnoj, what is the effect? 


. 5. ` Was not the plaintiff given reasonable opportunity of slowing cause as laid dgwn i in section 
240 (3) of the Government of India Act, 1935? If not, what is the effect ? 


6.0 Is thé Court entitled to determine the question whether the opportunity given-was reasonable 
or not: 


'8. Did not Mr. Brayne conduet the enquiry ‘bona fde? If not; what is the effect ? = 


= On the preliminary issue the learned Judges caine to the conclusion ‘that’ the 
plaintiff could not .be-removed. from office until he had been given a reasonable 
opportunity of showing case. This determination also governed. their decision 
on Issue No. 2. On Issue No. i the decision was that the Secretary of State had 
authority to remove thf plaintiff from the Indian Civil Service.. “As regards Issue 
Nq..3, the learned Judges decided that the legal obligation would. be adequately 
complied with provided that the person concerned knew all the charges. against him, 
and an enquiry was held in such a®manner that he had reasonable, opportunity 
to defend himself and was ‘not prejudiced, or misled in.the matter of his defence. 

Issues Nos. 4 and. 5 were thereupon dealt with together on the basis that rule 55 
and sub-section (3). of section 240 required a-like cotnpliaence with the legal obli- 
gation as above.set out and that what would be a breach of one would be a breach 
of the other, and after an exhaustive examination. of exactly what happened ‘ih 
Mr. Lall's case, the Jearned Judges came to the conclusion that on the facts of the 
case the enquiry had not been-conducted by. Mr. Brayne'in accordance with . what 
appeared to them to be the legal requirements abéve.set. out. Qn Issue. No. 8, 

the learned Judges accordingly found ‘that:as. Mr. Brayne had riot conducted ` the 
‘enquiry, in their view, in-accordance- With such: legal requirements,:the conduct 
of the enquiry.could not be regarded as bona fide. ` On Issue No. 6, the learned Judges 
held that it was. for the Court to determine ;wliether the opportunity given: was 
reasonable or not. Ip the result they. decided in favour of Mr. Lall and. made a 
declaration that the order, of the removal of the plaintiff was wrongful, void, iMlegal 
and inoperative and that. he still remained a member of the [Indian Civil Seryice.. > 


-Before us, all the issues have been fully recanvassed by the Advocate-Geneial 
of India and by Mr. Lall appearing in person. 
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.': The first matter to be discussed is the question whether under the Constitution 
-Act of 1935 the Secretary of State for India has authority to.remove a «member. of 
‘the Indian Civil Service from the service. If of course as Mr. Lall has strenuously 
urged no member can under any circumstances be removed by an ofder of the 
Secretary of State; it would be unnecessary to discuss any of the other issues in the 
case. , Mr. Lall endeavoured to put beforeus a detailed historical account indicating 
that from at least the year 1833 onwards there was always an express statutory 
provision prescribing the authority and mannerin which an officer of.the East 
India Company and subsequently an officer serving His Majesty in India could 
and should be dismissed. . He submitted that throughout, whatever. authority 
subordinate to His Majesty was given a statutory flower of dismissal, there was 
always also.an overriding power in His Majesty hiniself to dismiss. He argued 
that when on the coming into operation of Part III of the Constitution Act of.1935, 
the Secretary of State in Council together with all his powers came to an end, alb 
powers formerly exércisable by him were $y virtue of section 2 of the Constitution 
Act, 1935, vested in His Majesty, and that as under the Constitutio Act there ‘was 
:no express delegation of such power to the Secretary of State and no express directions 
by His Majesty under sub-section (1) of section 2 as to the manner in which those 
powers ‘were to be exercised’ by. anyone on behalf of His Majesty, it followed that 
4t was only His Majesty himself who could dismiss a member of the Indian Civil 
Service under the present circumstances. Even if it be open to Mr: Lall, having 
regard to the terms of les Covenant of 1st September, 1922, to question æ signifi- 
cation of His Majesty’s pleasure by the Secretary of State, which may well be doubted, 
we are unable to accept Mr. Lall’s arguments. - ” TEE 


" e : 

In our judgment the power of thé Secretary of State to dismiss, after the coming 
into operation of the Constitution Act of 1935, members of the Indian Civil Service 
who were zppointed by the Secretary of State in Council prior to the commence: 
ment of Paré ITI of the Act, is implied in the Constitution Act itself. - Section 244 (1) 
provides that as from the commencement of Part III of the Act appointments to 
the Indian Civil Service shall be made by the Secretary of State. Section 321 (P) 
provides that the repeal of the 1919 Act, shall not affect any appointment to any 
office made under it and that any such appointment shall have effect as if it were 
an appointment to the corresponding office under.the 1935 Act. Mr.» Lall must 
accordingly as from the 1st April, 1937, be regarded as if he had been appointed 
to the Indian Civil Service by the Secretary of State.’ Sub-section (2) of section 240 
provides that ne person who is a member of the Civil Servise of the Crown in India 
shall be.dismissed from.the service of His Majesty by any authority subordinate 
to.that by which he was appointed. ‘There would here seem to be a clear impli- 
catiom that she authority who has been giver the statutory power of appointment 
has the power to dismiss. ‘This result can'also be obtained from the implication : 
which would arise from the.general.common law rule, thata power to: appoint | 
carries with it, in the absence of any other provision, a power to dismiss. ` On, these 
grounds in our opinion there can be no reasonable doubt that from the Constitution 
Act itself can be found the requisite power in the Searetary of State in the year 1940 
to dismiss Mr. Lal! from the Indian Civil Service. ; TU abe 


` " Moreover, if-contrary to our views there be any difficulty in construing the 
Constitution Act so as to find'therein the requisite power for the Secretary of State 
to dismiss a nfember of the Indian Civil Service, there would still in our judgment 
be no difficulty in holding that an exercise of the power of dismissal from one of 
His Majesty's services by the principal Secretary of State concerned was the proper 
constitutional manner in which the power of the Crown should be exercised. ‘It is - 
surely hartlly necessary in this 20th Century to require authority for the practice 
that*the executive powers of the. Crown ĉan (unless by statute or law otherwise 
provided) be exercised by or through the Minister responsible to Parliament for the 
exercise of those powers. : Reference, may however bė made to, Halsbury, Vol. VI, 
at ‘para 760: S| Me, se cute ee, ee ee 


4 
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“The exercise.of the executive powers vested in the Sovereign is delegated in practice to. the 
various political officers who compose the, Ministry or Government, certain of whom are thé hedds of 
the principal government offices or departments of State and to.government offices having no political 
heads, and whose staff is composed of permanent members of the Civil Service." _~ CES. 


Mr. Lalldoesnotcontestthis constitutional doctrine as regards executive actions 
sc far as English law is concerned? But he seeks to establish a difference in regard 
to the exercise of the executive functions of the Crown in British India. We are 
unable to accept any such distinction and are of-opinion that if there was nothing 
in the Constitution Act indicating a power in the Secretary of State to dismiss 
mernbers of the Indian Civil Service, the Secretary of State would nonetheless be 
a Minister with the constitutional ri ght to exercise tlie"pówer of dismissal on behalf 
. of the Crown. In our judgment bon the Secretary, of State in June, 1940, auiho: 
rised the removal of Mr. Lall he was properly purporting to act on behalf of His 
Majesty in exercise of the right of the Crown to dismiss its servants ,'' 


„The next and the really important and difficult question in "this case is whether 
theré was any ‘legal limitation’ or testriclion-eriforceable by action on thé power 
of the Crown through the Secretary of State sö to dismiss Mr. Lall, and if so, whether 
such limitation or restriction was ór was not coinplied with in fact before the ordef 
for Mr. Lall's removal in June, 1940, > The answer to this question involves the 
a cud ‘of the true construction of section m of the Constitution Act, ‘which 

-as follows : bus. - 

wr 1)° Except as expressly — by this Act, every Bern who is a member of a civil service 
of the Crown in India, or holds any civil por under the Crown in aca: holds office during His 
Majesty's pleasure. 

(2) eNo such person as aforesaid shall be  disisied from: the s service of His Majesty by any 
authority aubordinate to that by which he was appointed. 

(3) No such person as aforesaid shall be dismissed or reduced-in rank until he has been given 
a reasonable opportunity.of showing cause against the action, proporre to be takengn jae to him: 

Provided that this sub-section shall not apply— E 

(d) where a person is dismissed or reduced in.rank on. the ground of conduct which. has Jed 
to his conviction’ on a criminal charge ; ‘or 

(b) where an authority-empowéred to dismiss a- person or reduce him in rank i is satisfied ‘that 
for some reason, to be recorded by that.authority.in writing, it is not reasonably. practicable. to: give 
to that person an opportunity for ‘showing cause. ^. 

(4) Notwithstanding that a person holding a civil post under the Crown in India holds office 
during His Majesty’s pleasure, any contract under which a person, not being a member of a civil 
service of the Crown’ in India, is appointéd under this Act to hold such a post may, if the Governor- 
General, or, as the case may be, the Governor, deems'it necessary in-order to securé the services of a 
person having special qualifications, provide for the payment to him of compensation, if before she 
expiration of an agreed period that post is abolished or hei is, tor řeasons not connected. with any 
miscofiduct on his part, required to:vacate that post." - 


First, however, the legal positiow efore the coming into operation of* the 
Constitution Act requires to be considered. : Section 96-B of the Government 
of India Act, 1919, provided '(inter- alia) (ay that subject to the provisions of tĦat 
Act and all rules made theseunder, evéry person in the Indian Civil Service hel 
office during -His Majesty's pleásufe, (P) that no such person might be dismissed: 
_ by any authority subordinate to that by which he-was . appointed, and (c) that the 
Secretary of State in Council might (except’so far as he might provide:Dy rules 
to the contrary) re-instate any such-persor who had been dismissed. | .. 


Rules were made under. this section. The relevant rules for this. case - are, 
rules 50 and 55 of the Civil Services (Classification, Céntiol and Appeal) Rules :, 


“R, 50. No meniber of an All-India Servite, ‘and no person holding the i ing's Commission. on 
the.active list of Regular Army, the Royal Air Force, the Royal Indian Navy or on the Super-numerary. 
List of the Indian Army or appointed by the Secretary. of State i in Council shall be removed or dis: 
missed except by order of thé Secretary of State’in Council.” 

R., 55. Without prejudice to the provisions of the Public ‘Servants Triquiries,: Act, 18505 no 
ordér of dismissal, removal or redüction:shall be paSsed ön a inember of à service (otherthan an érdén 
based-on facts. which have led to his conviction in a criminal Court) unless he has been informgd in 
writing of the grounds on which it is proposed to take action, and has’ been afforded an adequate 
opportunity of defending himself. "The grounds on which it'isipróposéd.to take.action shalkbe reduced 
to the form of a definite charge or charges, which shall be communicated’ to the person, charged. tos 
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gether with a statement of the allegations on which each charge is based and of any other circumstances 
which it is proposed to take into consideration in passing orders on the case. He shail be required; 
within a reasonable time, to put in a written statement of his defence and to state whether he desires, ` 
to be heard in person. If he so desires or if the authority concerned so direct an oral imquiry shall be 
held. „At that inquiry oral evidence shall be heard as to such of the allegations as are not admitted, 
and the’ person charged shall be entitled to cross-e ine the witnesses, to give evidence in person 
and to have such witnesses called, as he may wish, provided that the officer conducting the inquiry 
may, for special and sufficient reason to be recorded in writing refuse to call a witness. "Tbe pro- 
ceedings shall contain a sufficient record of the evidence and a statement of the findings and the 
grounds thereof, *. $c MD uos in 


* This rule shall not apply where the pergon concerned has absconded,-or where it is for other 
reasons impracticable to communécate with him, Allor any of the provisions of the rule may, in 
exceptional cases, far special and sufficient reasons to be recorded in writing, be waived, whefe there 
is a difficulty in observing exactly the requirements of the rule and thse requirements can be waived 
without injustice to the person charged." B por dm ce 5a 

"These rules were in operation immediately prior to the coming into-operatio®. 
of. Part ITI of the Government of India Act, 1935, and under section 276 of that 
Act would continue in force notwithstanding the repeal of the rd19 Act, if* and 
in-so far as the provisions of the rules were consistent with the Constitution Act, 
in’ which case they were to be deemed to be rules made under the appropriate 
provisions of the 1935 Act. It has-been‘ suggested before us that these rules did 
not;continue in force, because their provisions are in fact inconsistent with the 
relevant provisions of the Constitution Act, or alternatively, that they could not; 
have continued in forc@ as they contained provisions-which the rule-makirte autho-. 
rities under the Constitution. Act of 1935 could not have prescribed. The first. 
suggestion depends upon the true construction of section 240 of the Constitution Act 
‘and whether or not the requirements prescribed by rule 55 are or are not censistent 
with the provisions of sub-section (3) of section 240.. The second question would’ 
appear to depend on whether or not a power to make rules in respect of conditions 
of service inclüides a power tọ make rules in respect of conditions in regard to dis- 
missal or rémoval from the service. In the view however which we take of section 240 
it is wholly unnecessary to decide to what extent, if at all, rules 50 and 55 remain 
in-force after the 1st April, 1937. In our view the question whether rule 55 was 
in force or whether qr not it was én fact in.this case complied with is not relevant, 
for even if.it were in force and had not been complied with, it.is in our judgment 
clear that failure to comply with such a rule could not give Mr. Lall any‘legal ‘cause 
of action : See Venkata Rao v. Secretary of State for India in Council, Aa 


, The question as to the meaning and effect of section 240 appears to us to require 
détermination in the first instance quite irrespective of the possible continued exis- 
tence of the previous rules. For it is only a breach of the statutory provisions. 
of-sestion g40 which can, possibly afford Mr, Lall a good cause of action. 


. The-first and: chief difficulty of ‘construing section 240 arises from the fact 
that in the same section it is expressly ‘stated that except as provided by this Act 
évery person who is a, member of a Civil Service of the Crown in India "holds 
office’ during His Majesty's pleasure; and thai*provision is immediately. followed, 
by sub:sections (2) and (3), apparently limiting or qualifying the right of dismissal - 
at ‘will of such servants. by the Crown. . pene 


The general rule of law is that except as otherwise provided by statute; servants 
of-the:Crown hold their appointments at the pleasure of the Crown. Where in 
the case of any particular servants of the Crown, statutory limitations or qualifi- 
cations on the right of dismissal are found in statutes in- which the general rule 
is- not expressly enacted but left to ‘have operation, if at all, only by implication, 
it has beer possible for Courts to hold that those limitations and qualifications are: 

datory.and effective and breach of them gives rise tq, a cause of action :. cf. 
Gould. v. Start? On-the other hand wHere such limitations or qualifications are, 
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-found only in rules made under a statute, which whilst expressly enacting that 
-servants of the Crown hold office during His Majesty’s pleasure also provides that 
-such tenure is subject to the provisions of rules made thereunder, none-the-less 
: breach of the provisions of such rules may afford no cause of action at all: cf. sec- 

tion 96-B of the Government of Indi Act, 1919, and the Civil Services (Classification, 

: Control and Appeal) Rules made, thereunder and the decision in Venkata Rao v. 
Secretary of State for India in Council!, Ifin this case we had merely been dealing with. 
a breach of rule 55, the decision in Venkata Rao's case would, as indicated earlieg, 
have been decisive against any claim by Mr. 4all.. Again it may also well be that 
any linitation or qualificationeon the power of the Crówn to dismiss its servants at 

will, attempted to be imposed by contrdct or agreement between, some authority 

-purporting to contract on behalf of the Crown and that servant is not legally enfor- 
pable and will give to the servant no cause of action if in fact he be dismissed in 

reach of any such agreement: Denningev. Secretary of State for India in Counsil?. 
But the material provisionsin this caseare not left to be dealt with in rules, or in any 
agreement. or contract.. ‘They, are embodied in the very.section itself. . | 
. Prior to the Constitution Act of-1935, it is true that Parliament had enacted. 
in section 96-B of the Government of India Act, 1919, a statutory provision com- 
bining in the first sub-clause thereof (a) the provision that persons in the civil service 
of the Crownin India held office during His Majesty'spleasuresubjectto the provisions 
of the Aet and of rules made thereunder with (b) the provision that no person;in. 
that service might be dismissed by any authority subordinate to that by which 
he was appointed. This last provisionis reproduced in sub-section (2) of sec. 
tion 240,0f the 1935 Act. But prior to the coming into force of the 1935 Act, no 
‘case had been based on these provisions in question in the 1g19 Act, The only 
other previous enactment, to which our attention was drawn, in which there was: 
combined an express statement that officers hold their gppointment m pleasure 
with apparent limitations or qualifications on the right of dismissal at will was secé 
e 16 of the Commonwealth of Australia Defence. Act 1903-1918. which provided 
-that ; T j PN 
** Officers shall hold their appointments during the pleasure of the Governor-General but the 
commission of an ‘officer shall not be cancelled without the holder thereof being notified in writing 
of any complaint or charge made and ofany action proposed to be taken agaiust him nor without 
his being called upon to sliow cáuse in relation thereto." l we. at 
"This was the material section in Cross v. The Commonwealth*. -'There, on. the 
claim of an officer for a declaration that his commission had not been validly cay- 
celled and for arrears of pay or alternatively for damages for breach of the statutory 
duties imposed by section 16, Knox, C.J., having decided upon the facts that any - 
such statutory duties had been duly pgrformed and that: the, plaintiff's elaim was 
in any event ill-founded in fact, went on*to express the opinion that.the provisions 
in section 16 which were introduced by the word “ but ”? were directory only and 
did not constitute conditions precedent to the exercise. by the Governor-General 
of the-right of-cancellation of a commission. This decision vas referred to in-the 
judgment of Latham, C.J., in Fletder v. Nott* as an example of the complete main- ` 
tenance of the old rule in the case of the Commonwealth Military Forces. He 
appears to have accepted the dictum of Knox, C.J., as right, but the remark of. 
Latham, G.J., himself was made in the course of a judgynent in‘a case - wholly dis- 
tinguishable on the facts both from Cross’ case? and this case. ~<- ^ so 
.' It is not surprising therefore that the Advocate-General of Ifidia argued’ ‘that 
the express provision of sub-section (1) of section 240 clearly overrode any limi- . 
tation or qualification imposed-by sub-section (3) whilst as regards sub-section (2) 
he submitted that it was not really a limitation on the power to dismiss buta merely 
a statutory direction as to*the channel by which the Royal pleasure was 40 be exe- 
cuted. On that ground he accepted, as he was bound to, the decision of this Court. 
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in Suraj Narain Anand’s caset. But as regards sub-section (3), the learned’ Advocate- 
. General argued that its provisions were very different in effect from'those of sub- e 
section (2) and that it should be construed as directory only in accerdance with 
the obiter dictum of Knox, C.]J., in ‘Cross’ case?. He supported this argument by. sub- 
mitting that the opening words of sub-section (1) “ except as expressly provided bys 
this Act clearly did not apply to anything in section 240 itself but only te provi- 
sions, such as the tenure of office of Judges, to be found elsewhere in the Act outside 
‘section 240, and that the wdrds '* during His Majesty’s pleasure " should therefore 4 
be construed as wholly unqualified in law by anything in the section itself. . Alter- 
natively, the learned Advocate-General arguetl that if any limitation or qualification 
enforceable by action. were imposcd hy the provisions of sub-section (3) such limi- 
‘tation had on the facts cf this'case heen fully com; lied with and that Mr: Lall bad 
had all reasonable opporturity of showing cause. The learned Advocat: -General 
finally Submitted «hat it was in any evgr.t' not, fez the Court;but for some executive 
authority to decide whether or not Mr. Lell had had reasonable ppportunity. ` ` 


-h-- 


„to the provisions of this section "Sas are found in sub-section (2) of section 241 and 
elsewhere in the Act, but the opening words used in sub-section (1) of section 240 
appear to us as apt to include a limitation or qualification on what féllows' in'sub- , 
section (1) by provisions found later on in the.same section as by provisions found 
elsewhere in the Act. | Ps n M EN p 

ʻe Next it Must be remembered that an important reason in Venkata Rao’s case? 
for the decision that the material provisions in the rules were directory only was 
the number and diversity of the rules and their liability to be changed from time 
to time. In sub-section (3)- of section ġo there have been enacted, provisions 
of very limited scope in permanent statutory ferm as compared with the provisions 
in the rules considered in Venkata Rao’s case3. “The difficulty which presented itself 
of allowing a cause qf action to spring from one of many provisicns contained in 
variable rules does not exist in this case. This case.is in this respect perhaps nearer 
the case of Cross v. The Commonwealth?. . But the opinion of Knox, C.J., quoted 
above, is obiter, and expressed in respect of a section of which we do not know the 
history in the same why as we know the history of sub-section (3) of:section, 240, 
We know that prior to 1955 the sort of protection for the servant of the Crown 
provided by sub-section ‘( S was merely to be found in rules, many: and, various 
and liable to chahge. From these rules have been picked out and enactea in the 
section itself certain limited specific provisions only. That course must have been 
adopted &o strengthen the protection to be afforded to the Civil Servant. The 
Advocate-General agrees and submits that that factor is satisfied by this protection 
rf Jonger being liable to alteration or diminution by merely.changing a rule. “Now 
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the protection, he urges, is guaranteéd. against change, except by án amending _ 
Act of Parliament. That is true so far as it goes. But. are we to take it that that 
e is all that Parliament intendcd? ‘That though it has now embodied in the Act . 
itself protection of very limited effect compared to the provisions of former rules, 
the provision is still to be a mere empty. statutory and solemn assurance. and that ` 
* it cannot give rise to any cause of Action to the unfortunate officer dismissed or - 
reduced in rank in flagrant breach of it. This Court has already held in Suraj. 
Narain Anand’s case! that breach of sub-section (2) docs give rise to a cause of action 
for a declaration that the dismissal is a nullity as having been given by one without 
authority to dismiss. It has been arguéd on. behalf of Mr. Lall that equally undeg 
sub-section (3) the authority pyima facié empowered to,dismiss is not in a position ` 
to dismiss until the conditjons of sub-sectiori (3) have. been complied with, and that 
any prior dismissal must be a nullity.” It is this reasoning we gather that led the 
learned Judges in the High Court to make the declaration which they. in fact made. 
n our judgment the distinction which the learned Advocate-Geperal took between 
sub-section. (2) and sub-section (3) isa good one. Under sub-section (2) no autho-. 
rity lower than the authority by which a civil servant was appointed has any power 
to execute the Crown's right of dismissal of that servant. Any. purported dismissal - 
by any such inférior authority is a mère nullity. On that view of sub-section (2) there 
is no real limitation on the power of the Crown to dismiss, its servants at will, pro- 
vided the order of dismissal is given by the prescribed authority. An order given by 
any other authority is ineffective.’ It is. diffigult-to apply the same reasoning to sub- 
section (3). In the first place if no one is to have the powtr of dismissal until the 
conditions of sub-section (3) have been complied with, it would seem that there must 
be a clear contradiction between the provisions.of sub-section (1) and sub-section (3). 
There Would be periods, during which the conditions of sub-section (3) were being 
complied with, when some servants though holding office at the pleasure of the 
Crown and meriting instant dismissal could not in fact be dismissed at all ky any one. 
Until the conditions of sub-section (3) were complied, with, there wéuld be no one 
authorised to exercise the power of dismissal. On the other hand .the"preferable 
construetion may well be that the proper authority (in the case of civil servants such 
as Mr. Lall, namely, the Secretary of State) has at all times the legal power of dis- - 
missal at will. An order of dismissal by him is nat an order from a person who has: 
no legal power to dismiss. He can dismiss at any timé, but it may be that if he in fact 
dismisses without the provision of sub-section (3).being complied with, he has 
acted wrongfully and the person affected: may have a cause. of action for wrorigful 
dismissal Whether this is so must depend upon the exact meaning and effectto be 
given to the words of sub-section (3). In support however of this view as to the 
' nature of the cause of action arising from breach of such a provision, we would refer 
to the passage in Venkata Rao’s case? where their Lordships of the Privy Council 
discuss the proper remedy. E ux ow: CX » di 
We accordingly turn to the words of the main part of sub-section: (3) of sec- 
.tion 240 with a view to deteymining more exactly their meaning. In our judgment 
the words “ against the action proposed to be taken in fegartl to him ” require that 
there should be a definite proposal by some authority either to dismiss a civil servant 
or to reduce him in rank or alternatively to dismiss or reduce him in rank as and 
when final action may be determined upon. It should be noted that the sub- 
section: does not require any inquiry, any formulation of charges, or any opportunity- 
of defence against those charges. All that it expressly requires is that where it is, 
proposed to dismiss or reduce in rank a cjvil servant he ‘should pe given ‘reasonable, 
opportunity. of showing causé against the proposal to dismiss or reduce him:- It is 
also significant that there is no indication as to the authority’ by whom the action 
_is to be proposed. .It does however seem to us that the sub-section r€quires that 
as‘and when: an authority is definitely proposing to dismiss or to reduct in rank 
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a ineniber of the civil sérvice he shall be so told and he shall be given an opportunity’. 
of putting his case against the proposed action and as that opportunity. has to be a: 
reasonable opportunity, it seems to us that the section réquires not only notification: » 
of the action proposed but of the grounds on which the authority is praposing that : 
the action should be taken and that the person concerned must then be given reason- 
ablé time to niake his répresentations against the proposed action and the- grounds: e 
on which it is proposed to-be taken. It is.suggested that in some cases it will be ~ 
sufficient to indicate the charges, the evidence on which those charges are put. 
forward and to make it clear «hat unless the person can on that information show . 
geod cause against being dismissed-or reduced if all or any of the charges are proved,:: 
dismissal or reduction in rank will follow. This may indeed be sufficient in some : 
cases. In our judgment- each case will have to turn on lis own facis, but thé réal- 
point-of the sub-section is in our judgment that the person who is to be dismissed: 
or reducéd must-know that that punishment is proposed as the punishment. for: 
certain acts ór omissions on his part and, must be told the grounds on which it is" 
proposed' to take such. action and must be given a reasonable Pla a of showing: 
cause why such punishment should not be imposed. ` That in our judgment involves. 
in all cases where there is an enquiry « and as a result thereof some authority definitely : 

. proposes, dismissal or reductión in- rank, that thé person concerned shall be, told : 
in full; or adequately sümmarised form, the results of that enquiry, and the findings: 
of the enquiring officer and be given an opportunity of.showing cause with that: 
information why | he should not suffer the proposed dismissal or reduction of, rank. "S 


` If that be the true ‘meaning of the section, it seems to us One tọ- -which statue ` 
tory. effect in the sense that breach of it will give:rise to'a cause of action can without? 
any: of the ‘difficulties or. inconveniences indicated: i in Venkata Raos- case! bg given. - 
It can iri our judgnient bé regarded as a provision in the Constitution Act Which: 
while it does not alter the tenure of office. during His Majesty's pleasure prescribed: 
by su b-section (1 ) of section 240, or the power of dismissal at will, does i impose in cer- 
tain cases Cértain statutory obligations to be carried out before dismissal is. effected; 
breach of which will give to the person. adversely affected a cause of action. It is^ 
clear that no such opportunity as indicated above was given to Mr. Lall m this 
case. In spite of-his repeated efforts to be informed of the results of Mr. Anderson's* 
and: Mr: Brayne's enquiries and t& make ‘representations on their reports no such: 
Opportunity. was given to him. No information was given to him of the proposals ` 
of the Punjab Government or of the Federal, Public Service, Commission or of the? 
Goverpment-of India that'he shotild be dismissed: He could make no represen-: 
tation against such proposed action. In the ap eta of this case the early * 
nofice-contained in the charge-sheét that possibly dismissal might be decided upori: 
is not in our judgment adéquate compliance with the sub-section. It follows that- 
tiuch of the discussion as to the respective gquirements of sub-section (3) of sec-: 
tion 240: and'rule 55 and as to whether the wérds “ adequate opportunity of defending? 
himself’? are or are not the equivalent of the words “ reasonable opportunity of 
showing cause against the. action. proposed ? and 'as to, whether Mr. Brayne duly, 
complied with tHe provisions of rule 55 becomeseirrelevant. In our judgment the. 
wording of sub-section-(3) requires something whigh was not done in this case. It. 
is not nécessary to determine whether rule 55 also required it generally or on the, 
facts of this case. We have only to determine in the light of the facts of this case. 
the true meaning and effect of sub-section (3). In our judgment Mr. Iall was, 
dismissed without having been afforded the reasonable opportunity of showing, , 
cause as required by this sub-section. 


That leaves only the actual .remedy to be considered. As iridicated earlier,. 
Mr. Lall is snot in our judgment entitled to a declaration that he has never been: 
dismissed or. ‘that he still remains a member of the Service. His proper remedy: 
wasin our judgment damages for wrongful dismissal in Preach of. the statutory: 
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obligations imposed by sub-section (3) of section 240." Mr: Lall has not asked for 
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of time that had expired after his wrongful dismissal: Mr. Lall and every one n 
our wiew mistook the propereemedy for the reasons indicated. In these’ cir- 
cumstances this may wellde regarded äs an exceptional case, where to sécure justice, 
leave to-amend should be given at this late stage.: We are the first appellate Court 


au this case and we would ourselves give leave to amend and attempt to assess the 


damages, had there been proper materials for assessing dam&ges befóré us., In 
the tircumstanees we propose to make a declaration that for the order of the High 


"Court there shall be substituted an order declaring that Mr. Lall was wrongfully 


dismissed on the 4th June, 1940, in breach of the statutory obligations imposed by 
sub-section (3) of section-240, and remit the case- to the-High Court to take-such 
action in regard to any application by Mr. Lall for leave to amend to claim damages; 
and the assessment-of such damages as to the High Court shall seem right in view, 
of this judgment and our remarks herein. Tn our judgment in the circumstances, 
Mr. Lall is entitled to his taxed costs.of this appeal and we order accordingly. _ 


We might add however that we have had the opportunity of reading the 
judgment about to be delivered by our brother Varadachariar and we woüld state 
that if, as he holds, the requirements of sub-section (3) ofseciion 240 demand nothing 
beyond what is required for compliance withthe provisions of rule 55, we would 
agree with him in the conclusions which appear to hirp to be the rigltt ones to draw 
upon a full examination of the facts in this case. e A - 

Varagachariar, 7.—I agree that the Secretary of State had authority to remové 
the plaintiff from the Indian: Civil Service (issue 1). I shall assume that, if the 
plaintiff had been dismissed without giving him a reasonable opportunity of showing 
cause against it, he would be entitled to seek redress in a Court oflaw (Preliminary 
issue, issue ® and the latter part of issue 5). It would follow that the Court would 
be entitled to determine whether the opportunity giveri. was reasonable or not 
‘(issue 6). "Two questions then remain for decision : the first relates to the nature 
of the opportunity required by law to be given (issue 3) ; this turtfs on the intgr- 
pretation of section 240 (3) of the Constitution Act ; the second relates to the 
nature of the opportunity actually given to the plaintiff (issues 4 and 5) ; this turns 
not so much on the appreciation of theeyidence— which is in the main decumefitary 
and undisputed—as ‘on the proper inference to be drawn from the evidence. It is 
not necessary to deal. with issues 7'and 8 separately, because the findings of the 
Hen Qu on these issues do not take the plaintiff further thari the finding on issues 
4 and 5. ANNE TE. are l 

- I regret I am not able to coficur in the interpretation which my Lord and my 
learned brother place upon clause (3) of section 240 of the Constitution Act. Though 
that provision was first enacted in the statute itself only in *935, a similar safeguard 
was previously contained in Statutory Rules framed under section 96-B of the 
Government of India Act.of 1919. There had ‘beet! for sometime.a conflict ‘of 
decisions in this country as to whether a public servant dismi&sed from his office 


» without an enquiry held in accordance with these rules had a rerhedy by civil 


action or not. * In 1936, the Judicial Committee decided that he :had nane (Venkata 
Rao’s case). .'The Constitution Act of'1935 was passed before this decision. Rule 55 
of the rules in force at fhe. time comprised three parts,- one which enunciated «he 
general principle, that no order of dismissal, removal or réduction should be passed 
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on a member of a:service, unless he had been informed in writing of the grounds 
on which it was proposed to take action and had been afforded an adequate oppor- 
tunity of defending himself; a second which dispensed with this requirément 
in certain cases; and a third which prescribed in some detail the pfocedure by 
which the general principle first enunciated was to be given effect to. This rule 
formed part of a group headed ‘‘ Conduct and*Discipline beginning with rule 47 
and'these rules provided for “ disciplinary action " in respect of members of the 
six classes of services specified in rule 14. Rule 49 enunciated seven kinds of penalty 
or punishment and rule 55 was applicable only to three of these penalties, viz., 
dtsmissal, removal or reduction. The Constitution Act of 1935 provided (by 
section 276) for the pre-existing rules continuing in eperation. (so far as they. were 
consistent with the new Act) but it thought fit'to makeeprovision in the Statute 
itself in respect of some of the matters dealt with in rule 55. A comparison of 
clause (3) of section 240 with the rule will show that (subject to certain difference&, 
of wording to whieh I.shall presently refer) the general principle of notice and 
opportunity for defence as well as the exceptions to its application have been imcor- 
porated in;the Statute itself while the details of the procedure by which the principle . 
is to be given effect to are allowed to remain matters for rules. í 


' The'new method of providing the safeguard for the services will certainly 
have one important consequence,. namely, that it will place it beyond the power 
of the rule-making authority to depriye the services, by any change in the rules, 
of the benefit of the general principle of notice and opportunity for defence. It 
may ‘also have another result—and, as stated at the outset, I assume it to be so 
for the purposes of this case—namely- that the dismissal of an officer without giving 
him such opportunity may entitle him to seek redress in a Court of la. The 
decision te the contrary in Venkata Rao's case rested in some measure on the ground 
that it could hardly have been intended to allow the statutory declaration of tenure 
* at the pleastfre of the Crown ” to be qualified or restricted, by rules which were 
expected fb provide for a variety. of matters of different degrees of importance. 
A provision like clause (3) made in the Statute itself may with greater ferce be 
claimed to be a qualification of or even a part of the declaration contained in clause 
(1) of the same section as to the nature of the tenure. Assuming this to be so; the 
further questions for determination in this case are: (i) what is the nature of the 
opportunity which. on the true construction of clause (3) should be given to the 
officer concerned—is it the same as that required by rule.55 or is it substantially 
different; and (5) whether such opportunity has in fact been given to the plaintiff 
in this case. ‘Phe first question would not arise for discüssion in this, appeal if I 
wére able to accept the finding of the High Court on issue 4, to the effect that the 
plaintiff was not given an adequate opportunity even in accordance with rule 55. 
Adeduacy tf opportunity within the meanjn& of section 240 (3) was made the sub- 
ject of.a separate issue (No..5) ; but the learned Judges of the, High Court have 
not proceeded on the footing that there was a differénce between the nature of the 
opportunity reqpired hy rule 55 and the nature of thè opportunity contemplated 
by section 240 (3); indeed they definitely reject the plaintiff's contention that 
he should have had two opportunities, one at thé stage of enquiry and the other 
at the stage of the determination of the appropriate punishment. The two issues 
seem to have been raisetl separately, only in view of the possible difference in legal 
result between the two cases, viz., that a violation of rule 55 may not entitle 'the 
aggrieved officer to seek redfess in a Court of law but a violation of the statutory 
condition prescribfd by clause (3) of settion 240 may furnish a cause of action 
for a suit. Sb far as the question of fact is concerned the learned Judges have dealt 
with the two issues together. For reasonis to be stated presently I find myself unable 
to concur in the finding of fact recorded by the High Court on issues 4 and 5. 


* It is irf this view that it becomes material to, consider whether the question: of 
compliance with clause (3) of section 240.has.to be judged by a. different test from 
that applicable to rule 55. . If asa matter of lay it should be; held that the plaintiff 
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should have been given an opportunity, after Mr. Brayne had submitted his report, 
to show. cause against that report, it was not the defendant's case and the evidence 
does not therefore establish that such opportunity was given. It has been contended 
by the plaifitiff that the difference in language between rule 55. and section 240 (3) 
involves:a difference in the test applicable under the two provisions. Ll am'of the 
opinion that the verbal difference Nas only arisen from a difference in the method 
of drafting and does not involve or imply a difference in substance. In rule 55 
one of the exceptions was expressed parenthetically, by the words “other than 
an order based on facts which had led to his conviction.in a Criminal Court ° and 
the other exception was stated separately, in the second paragraph of the rule. 
This.was apparently considered capable of improvement; accordingly when 
emibodying the provisionein the Statute, the two exceptions were brought together 
and with some verbal changes (not now material) they were enacted as Provisos 

aa). and (b) to clause (3). The rule refers to three kinds of punishment, vèz., dis: 
missal, removal or reduction ; clause (8). refers only to disfhissal or reduction, 

- because by an interpretation clause (section 277) applicable to.the whole of Part X 

- ofthe Constitution. Act, “ dismissal" has been made to: include “ removal.’* The 
change on which particular stress has been laid in support of the plaintiff's case 
is the substitution in the statute of the words.“ reasonable opportunity of showing 
cause against the action proposed to be taken " for the words “unless he has been 
informed in writing of the grounds on which it.is proposed to take action and’ has 
been afforded an adequate opportunity of defending. himself.” It seems to. me 
that the Statute has.adopted that language only with a view.to express the principle 
with greater. brevity, as the details were expected to be.provided for by the rules. 
The supsequent part of rule 55, which prescribes how the information of the grounds 
is to be given and shows what is meant by adequate opportunity of defence fits in 
as much with the phraseológy of clause (3) of section 240 as with the language of 
rule 55 and I see no reason to think that rule. 55 is. inconsistent with section 240 (3) 
and must be held to be no longer iri operation. . ° e: 


Ie has been contended that the language of clause (3) of section 240 would be 
satisfied only ifan opportunity to show cause were given after the authority concerned 
had received the Report of the Enquiring Offfter and was in a position to: make 
up its.mind as to the action to be taken thereon, viz., whether the punishment 
was to be one of dismissal or only reduction. It has been further contended that 
such opportunity cannot be regarded- as.“ reasonable," unless the officer agáinst 
whom proceedings are being taken is given an opportunity of perusing the Report 
of the Enquiring Officer. or is at least informed of his finding and, is then. given. an 
opportunity to: argue against those findings. I-am unable to read all this. into 
the substituted words. ve 


e - > - e 4. 
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“ox The plaintiff 's contention was also stated in another form. It was said that 
section 240 (3) must have contemplated cause being shown to the authority com- 
petent.to dismiss the offieer and: as, in the. present case, that authority was the 
Secretary of State, it followed, that opportunity should have been afforded to. the 
plaintiff to. show, cause before the Secretary of State after Mr. Brayne had made 
his report and the Punjab Government had made its recommendation.. Section 
240 (3) is of general application to all officers and is not imited to members of the 
All-India services. If, in any case, cause is shown*before the Enquiring Officer, 
any representation which the officer charged may m&ke-will form part of the record 
and: will presumably ‘be considered in due course by the authority finally dealing 
with the-matter. Further, the time factor is not tlie material point in this case ; 
it appears from the report of the Federal Public Service: Commission «o, which the 
matter was referred under section 266-(3) (c) of the Constitution Act, that a repre- 
sentation was made by’the plaintiff to-that Commission. .'Fhis-was after Mr. Bfayne 
had made his report and. the Punjab Government had’ made its recommendation. 
‘The-real. question. is whether the plaintiff had-a right-to be informed: of Mr.. Brayne’s 
findings andi ofthe grounds therdor, before malihg-hisrepresentations; ^ © *-- 
87 ? 
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‘oot is clear that the framers’ of süb-séction (3) of section: 240 had the language 
of rile 55 before them. ~According to the elaborate: procedure’ prescribed: by thé 
latter part of the rule, what was required was that the charges should be communi- 
cated to the person^charged, with a-statement of the allegations on Which ‘each 
charge was based: and: of any óther circümstances which it was propdsed. to‘ take 
into: consideration: in ‘passing orders on the case: The officer charged can put in-a 
written statement of his defence, ask.for an oral enquiry if he so desires and ‘also 
ask: to-hé heard in person. The Enquiring Officer was expected to make’a record 
of thé evidence and to state “his findings and the grounds thereof.” It is ‘obvious 
tat the rule did not cóntemplate the officer charged being given a copy'of the 
finding of the Enquiry. Officer and permitted to carvass itscorrectness. It carinot 
be' denied that the steps provided for in rule 55 will bee equally necessary under 
section 240 (3) ; for the officer concerned cannot be held to have had a reasonable 
opportunity unless: he had’ been informed of the charges against him and háàd- been, 
allowed to put forWard his defence and te take part in the enquiry. Is there ary: 
thing in the language of clause (3) to indicate that anything more or anything 
different was contemplated or to suggest that a further opportunity was to be.given 
after:the enquiry had been completed in the presence of the officer charged and 
the Enquiring Officer had made his réport? “I find none ; and I venture to think 
that if such an additional step had been intended, such intention would have been 
more clearly indicated.’ The words “ against the action to be taken ? found in the 
clause only expressed in another forin the effect of the words ‘fon which it is pro- | 
posed'to take action ” found in two places in the rule.” I am unable to accept'the 
suggestion that. the’ words of thé statute are appropriate only to the stage when 
the authorities are in a position to indicate definitely what action they injend to 
take; viz., whether itis to be one of dismissal or one of reduction and this can bè 
‘predicated only after the Enquiring Officer has made his Report. The word * pro- 
posed? seétns: 40 mé to militate against this contention. Even in thé view that 
opportunity is to be given aftér the Report, the decision as to the particular action 
to be taken can be reached only later, that is, after hearing what the officer charged 
has to'say against the findings of the Enquiring Officer. It will be equally &ppro- 
priate to speak of “f action proposed to be taken " even at the stage of communi- 
cation of the charges, thé implication, being that action, appropriate to, the charges 
will be taken unless the charges are rebutted. That this is practicable is shown 
by the form of-the chatges communicated tó the plaintiff in this case. Under 
each charge, the evidence relating to it was briefly indicated and the notice con- 
:cluded, ** the above facts..... VN ID RUFEN are sufficient to prove that 
he has abused his position.............. aec Héshould show cause why he 
should not: be dismissed, removed; reduced or subjected to such other disciplinary 
actior as the competent authority may thinkefit to enforce. -...4........+05- TR 
The concluding words as to the nature of the punishment had to be in that alter- 
native form because there was always the possibility that the officer charged might 
rebut the charges or reduce their seriousness and: the uljimate decision rested with 
the Secretary of State (às the.plaintiff belonged to an All-India service) while the 
notice-was given by and the enquiry conducted under the orders of the Provincial 
Governnfent. -The notice however certainly contains an indication of the action 
proposed to be taken and an invitation te show cause against it. tors 


- 2. It has been elicited from Mr.-Bourne (P: W..1) that in one case a fresh notice 
was served on the efficer charged, after the Enquiring Officer had submitted’ his 
teport.- -The practice seems to have varied from time to time. A note slip added 
to rule 55 (ip the P. & T. Edition of the Furtdamental and Supplementary Rules) 
records a decision of the Secretary of State (No. 677) dated 28th May, 1943, to the 
efied that “the technical requirements of'section 240 (3)*of the Government: of 
Tadia Act will be complied with if, when an officer is called upon to offer the defence 
in resbect of the-chargts against him he is also asked at the same time to show: cause 
against the imposition of the penalty. considered lima: facie-to.be appropriate should 
+ ‘ * I 
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the; charges:agairist him be held to-have been-proved.:..1..:.. it should in such 
cases. be madè clear to the officer 'concernéd that any: representatión that he. might 
make-in regard to the action to be-taken against him in the event of all- the charges 
or.any. ef them being held. to be proved will-be considered by the final authority 
concerned before any order punishing him is passed." - -As.the statutory provision 
itself.is very recent, this is not a case.in' which practice, even if uniform, can bé 
called in.aid in the interpretation of the Statute. — = -.- - 7 OS, 
->` "Tbe. plaintiff contended that-the Proviricial Government had no authority to 
initiate an enquiry into the conduct of a member of-an All-India service. "This 
contention is untenable. Even members ofan All-India Service are, when: they’ 
serveein à Province; subject €ó the authority and ‘tHe rule-making power of: the’ 
Governor, except in so far as rules made by-the Secretary of State provide other» 
wise (section 247 of -the Constitution. Act and rule 52 of the Secretary. of State's 
. seules) ; and rule 50 only provides that no membér of an All-India Service. n. <.. 
Qeesesi.£.. Shall be removed or: dismissed. except by order ‘of the Secretary of 
State (I omit the words “in Council ” as no longer relevant). SE T 


.: c The plaintiff also urged that the Punjab Government had no power to: direct 
a further inquiry by Mr. Brayne when Mr. Anderson had already held an inquiry 
into the charges against the plaintiff and submitted his report. This contention, 
is also untenable. The matter of the inquiry is primarily one for the decision of 
the executive authority. In the present case, Mr. Anderson himself felt that for, 
' want of time he could not complete the inquiry and.though he expressed, his, views 
on the materials then before him, he recommended .to, the Government to treat 
his inquiry as only a preliminary inquiry and to depute some officer to make 'a com“ 
plete-ifvestigation. . This is what Mr. Brayne. was directed.to do. : 


5. I now ptoceed to deal with the findings of the High Court on the question 
of fact raised by Issues 4 and 5.- The. Advocate-General of India applied: for and 
was granted leave to argue this question and we have heard full arguments thereon 
from both sides. It has to be emphasised at the outset that the Court has no right 
to exafnine the correctness of the inferences drawn or conclusions reached -by the 
Enquiring Officer or by the responsible authorities. It follows that any opinion that 
the Court may form on these points or on the ‘appropriateness of the punishment 
meted out*to the officer cannot be allowed to influence the consideration -òf the. 
only point open to examination by the Court, namely, the adequacy of the opportuni- 
ty afforded to the plaintiff. The learned Judges of the High Court recognised this 
limitation on the Court'$ power ; but some of their observations mead very much 
like stating that on certain points the materials before Mr. Brayne did, not warrant 
the Adverse inferénce which he drew. The course of the inquiry and the relevant 
portions of the correspondence have been referred to in detail in the judgment of 
my. Lord and it is unnecessary for me"to re-state them here. The fifiding of the 
High Court on Issues 4 and 5 is based on the following four grounds :— . -s 
^, .(A) that as the plaintiff was denied copies of Mr. Andergon’s report’ and 
of the directions given by the Government to Mr. Brayne, he was not fully able to 
grasp the method and the scope of Mr. Brayne's inquiry and to fully appreciate 
the implications of the material which was used against him ; ' E NE 
(B). that as Mr. Brayne did not communicate to ihe plaintiff the impressions 
which the new documents produced on his mind and, did not put.questions to him 
with reference thereto, Mr. Brayne has caused great prejudicesto thé. plaintiff and 
deprived him of the opportunity of explaining away whatever appeared against him ; 
(C) that by declining to adjourn the inquiry to January 1939 and by hustling 
the inquiry, the Enquiring Officer has greatly embarrassed the plaintiff and . made 
it difficult for him to present his defenoe properly ; o ERE, RE 
1 XD):that Mr! Brayne was receiving evidence behind the back ofthe plaintiff 
(this is suggested rather than stated). MN NN - 2 pue 


` 
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With all respect to the learned Judges, I am of the opinion that the evidencé 
does not establish any of the above grounds I shall take the grounds seriatim :— 

‘A. It is not for me to say whether it would not have been proper for the 
Punjab Government to furnish the plaintiff with à copy of Mr. Andérson's report 
and of the direction issued by the Government to Mr. Brayne in connectiom with ` 
the further inquiry to be held by him. - Now that both these documents aré on ‘the 
record, I am satisfied that so far as the scope and metliod of the furthér inquiry 
were concerned Ex. H.P.-2 1, the letter which Mr. Brayne wrote to the plaintiff on 
the 29th November, 1938, gavè the plaintiff all the information which he could have 
obtained. from Mr. Anderson’ s report and the Government’s order to Mr. Brayne. 
This-letter was written in reply to Ex.:H.' P.-19 from the plaintiff to Mr. Brayne, 


dated the 24th November, 1938. Plaintiff asked : e 
**Y wish, however, to know on what Tous have you to complete: the i inquiry." a 
"To this Mr. Brayne rephned:' -~ ; - 


' * At Multan I propose to study the seniority Plist and candidates register and, the service-books 
of these employees and candidates mentioned in. the'chains. -of changes in which Sandar Das: figtires. 
I also propose to lock at other establishment cases dealt-with by. you between October 1936, and 
March, 1937, both to see how: many there were and -how they were reported on and dealt with in 
comparison with those concerned with my-inquiry. For similar purposes of comparison, I shall also 
look at entries made by you in character rolls, There are other papers I shall try to sce; such as the 
reversion by Mr. Bedi of Sundar Das in the summer and his re-appointment by: you at the end of 
Qctoher;, the other Sundar Das’ transfer.to Alipore, and the inspection notes of the Courts in which . 
the five clerks who appealed were employed as referred by you in your statement to Mr. Anderson," 

C This Ietter, read in the light of the charges which had already been, communi- 
cated to the plaintiff, gave him a clear-idea of the nature of the'inquiry which Mr.. 
‘Brayne proposed to hold, of the kind of documents: which he proposed to examine 
'and the pyrpose for which he intended to do so. "The learned Judges of the High. 
Court themselves referred to this document as.one of i importance and reproduced 
it in full in their judgment ; put: they have not compared it with the concluding: 
portion of Mr. Anderson’s report, and the concluding portion of the Government's 
order to Mr. Brayne to see that this letter contained all the information which 
could have been: gathered from the report and the. Government's order, às"to, the 
nature and purpose of the further i quse ` At the end of the report Mr. Anderson 
said : 

‘+ To take one small point. I am asked to. conclude that becausé Mr.. Lall made four dvor 
comments in'four character rolls, he was animated: by improper motives, Before coming to}any such 
conclusion, it would obviously be necessary to- have-some standard. to know what sort of remarks 
Mr; Lallis.in the habit of recording in character rolls, and to inquire on the spot into the- circumst- 
ances.in which’ he recorded remarks.” - - ^^ 

It is with. reference to this. remark and one or two other. similar remarks that 
ihe Government told Mr. Brayne :. . | 


@ Pi T [4 * r6 
“You will gather from: Mr. Anderson’s: report nr what points further. i inquiry is | necessary.?? 


* Mr. Brayne in his letter to: the plaintiff did -not refer to the other points of 
inquiry suggested in Mr, . Andersor's report, apparentlysbecause‘he did not consider 
‘it necessary to go into. them. : For instance, Mr.*Anderson suggested that it might 
be necesgary to examine two-of the Judges « of the High. Court; Mr. Brayne thought 
it unnecessary. Even before us, the plaintiff could not explain what light those 
Judges could have throws on any part of the case against him. ; Again, Mr. Anderson 
suggested. thàt evidence should be taken as to whether Alipore* to-which- two of the 
offending clerks had’ been trathsferred' was a- Penal Station’; ‘But it was/clear even 
from. the: plaintiff’s*answer to. Charge No 7 that the two- clerks, .Ishwar. Das and 
Khem Chand} were Sent to Alipore only-as a * disciplinary measure ` ' because! they 
were: “mischievous ’ men and he added : 


(ce 1f he*were a very good man; he would’ not be posted i in Alipore.2 VOR 
“On this statement, it was obviously 0 Urnecessary to take any’ further andes 


as to*the result or purpose of posting the.clerks. to. Alipore:. .Initheir letter ta Mr, 
Brgyne, the Punjab Government had further. pid: Gita a ewes l got, 


su 


- 


. 
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“It will be as well if you.go into the chain of promotions. which resulted in Mr. Lall's order of 
22nd “March; 1937, appointing Sundar Das a paid candidate and see if itis an order." ` ~ 
This direction. also was communicated to the plaintiff by-Mr. Brayne in Ex. H. 
P.-21. I am accordingly unable to agree that any prejudice was caused to the 
a plaintiff by the order of the Government declining to furnish him with copies of 
Mr. Anderson's report and its direction to Mr: Brayne. ‘ 


It is true, that the plaintiff took strong exception to there baie any further 
inquiry at all. As stated by him in his letter to Mr, Brayne, dated the 18th December, 
1938, and further elaborated by him in his deposition i in the suit, his position was 
that.Mr. Anderson had completed his inquiry and practically exonerated the plaintiff 
of all the serious charges, Referring to Ex. D D.-2 ces is the same as Ex. H. P. -21) 
he deposes : 

l “My reaction to this was that what" Mr. Bryne proposed doing at Multan was wholly outside 

* the scope of an inquiry prescribed by rule 53 and I also had' a doubt whether he had bgen ordered 
by the Government to-hold an enquiry of this type or that the Governmént or the Governgr had 
any executive authority to order such an inquiry. This letter, í Ex D.-2). did not appir to me to be 
an adequate-answer to my letter of the 24th December, 1938.” + 

One may sympathise’ with: the plaintiff’s annoyance but he was not right in 
his view of the law and as to the powers of the Punjab Government. In amy event, 
such objections are very different from the: ‘contention that he had not been informed 
of the method or scope of the proposed inquiry by Mr. Brayne. 

B.* "Ex. H. P.-21 itself gave the plaintiff a fair idea of the nature of the evidence 
that Mr. Brayne proposed to examine and of the purposes for which he intended 
to do-so. Even if it could be said that-the letter did not by itself give sufficient 
‘information to the plaintiff, the matter is. placed ‘beyond doubt by. what happened 
on the 20th December. In his letter of the 18th pect: 1938, (paragraph 6) 
the plaintiff complained : 

** When I appeared before you at Miltan (on "hé oth Deccben I did not ies what anoe 
you had`studied, and how you had been influenced by them, These documents are got mentioned 
in any of the charge-sheets with which I have béen supplfed. I do not know to which particular 
charge&hey'appertain. I also do not know how.they are relévantto the inquiry . . . -Idonot 
know whether the study of seniority list, etc., is for the" purposes of investigation, or there are any 
definite allegations which bear on the ‘charges and which are sought to be proved by these documents. 
If so, I have not been informed of them and hence I am Tinable to rebut them.” 

. This paragraph is important iri appreciating what happened when the plaintiff 
and Mr. Brayne met on the. 20th. December. The proceedings of that day ; are 
recorded in Ex. D-7. The first paragraph states : 
^ '*] have explained to Mr. Lall the relevancy of the new documiénts of whieh copies have been 
sent to him." 

` * In his evidence in the suit, Mr. Brayne explained that by these words he meant 
that he had explained the bearing that Moe document had on dos charges: framed 
against him. He addes:  .: - 

** As an instance, I explained to him xi I had collected: the character rolls of 42 ie and 
told him that I wanted: to see whether the entries made against the four persons in this c case were 
ordinary entries usually made by him’ qr they were exceptional éntriex.” ° 

Nothing has been suggestegi in the course of the evidence to throw any. doubt 
on the truth of the statement of Mr. Brayne;: Assüming that the plaintiff, who 
had called Mr. Brayne as his dwn witness, was in some. embarrassment about cross- 
examining him, the plaintiff, who gave his: evidence -aftér Mr. Brayne had been 
examined, has not said that the story is not true. A] that he says’ is that. Ex. D.-7 
was not recorded in his. presence but he admits that-he reteivgd: a* copy of D.-7 
on. the 22nd' December, and hé never "disputed the correctness ‘of the. ‘statement 
with which it. opens. p 


For a full appreciation of the sighificance of what happened on the oth Decem- 
ber, it is also necessary to refer-to what;lappened between the oth December, and 
the 18th December..- On. the gth Mr. "Brayne has recorded (H.P.-39) : 


-' “Further'documents collected were shown-to Mr. Lall” and he-adds'a note of QOEM 
* that-he may be given adequate time, p understand ‘his position. : : Meanwhile. he requests that. he 
may-not be asked. AT QUEFHODE with regard tp these new documents or the case is, general ura 
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'' I am unable to accept the plaintiff's statement that on the 9th December, the 
documents were not there and that they were not shown to him. As usual,.a copy 


of the order of gth December was given to him shortly thereafter ; he admits in. 


his deposition that he. had a copy of the order with him when he wrote his letter 


+ 


of the 18th December, 1938, and he did not contest the truth of this statement. ¢ 


s6 


The concluding portion of Ex. H.P.-29 said “copies of the relevant parts of the 
new document will be sent to him immediately by post." On the 11th December, 
1938, Mr. Brayne wrote Ex. H.P.-65 to the plaintiff, it says :- 
‘+e “Herewith copies of relevant parts of the yew papers collected. (vide list attached) ; if you wish to 
see original on 20th, please let me know in ample time, as some of them have been returned . sns» 
Two papers will follaw to-morrow.” ' j l ; P 

This letter was accompanied by copies of a large number of documents, -Iù 
his letter of the 18th December (paragraph 5), the plaintiff admits having received 
thesé“copiés on thegt2th and 16th and hg refers to them as “ copies of documents 
that*you had studied at Multan.” That the plaintiff must have, carefully gone 
through these copies is shown by Ex. H.P.-31 and H.P.-31-A dated the 18th 
December. This sets out a letter from the plaintiff dated 15th December, 1938, 
and gives by way of marginal notes Mr. Brayne's answers to a number of queries 
made by the plaintiff-with reference to some of the documents of which copies had 
been sent to him. H.P.-34, a letter from the plaintiff to Mr. Brayne dated: the 
23rd- December, 1938, is also significant. It acknowledges receipt of a copy of 
Mr. Brayne's order, apparently Ex. D.-7 and proceeds to say : 07 

“ I want to see whether representation or petitions of some of the clerks were received by Chaman 
Lall by post as stated by him, or-were presented to him in person. I want to see the endorsement on 
each.petition. I also consider it necessary to verify the dates, It may also be necessary t8 see the 
note of Chargan Lall dated: 2nd or 3rd -March, regarding copies.” 2 

This letter shows that various details of the case were receiving the closest 
attention of thé plaintiff all the time. The learned Judges make a point of the 
fact that nó reply in writing was sent to plaintiff's letter of the 18th December. 
‘That was. obviously due to the fact that the whole situation was cleared up» when 
Mr: Brayne met the plaintiff on the goth and that is what D.-7 records. The 
plaintiff's query (in his letter of the 18th December) as to whether the new docu- 
ments relate to the old charges or whether there are any definite allegations which 
bear on thé-charges, etc., is to say the least disingenuous, because the purpose and 
use of these new documents have been explained to him in Ex. H.P.-21.- -Anyhow 
the matter. was.made clearer by the explanation given by Mr. Brayne on the goth 
December. < ue l ia ee 6 k ax VU 
|. There‘is little substance in the argument that the plaintiff has been prejudiced 
becauge-no questions were put to him with geference to the new documents nor 
any information given to him as to the inferences which Mr. Brayne was inclined 
to draw, from these documents. . The evidence already referred to in some measure 
furnishes‘the answer. On the 9th December, the plaintiff requested that-he might 
not be asked any questions with regard to the new documents (as recordedin Ex.H. 
P.-29). Between the 12th and the goth December he had been furnished with 
copies of «elevant portions of these documents and had studied them. On the. 20th 


December, the interview, lasted about 3 hours and Ex. D.-7 records “€ Mr. Lall | 


has addressed me about the case.” This must relate to the “ merits” because the 
earlier paragraphs of the ordez de4l with the objections to “ procedure." . Plaintiff 
in his evidence admits that “ on the 2nd January, Mr. Brayne discussed one docu- 
ment with mc" His only apprehension was that Mr. Brayne. “ might have 
several more documents of which I had no knowledge." The report is not based 
on any docufnents not disclosed to the plaintiff." Even assuming that no questions . 
had been fut to the plaintiff by Mr. Brayne with referenceeto the disclosed docu- 
menfspit has-fo be remembered that the charges served on the plaintiff had themselves 


indicated the prime facie inference which the documents there referred to, interpre- - 


ted in the light of the surrounding circumstances; suggested. The further inquiry 
was undertaken, on the suggestion of Mr. Anderson, only to see whether the prima 


a 


^ 
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facie adverse inference to be drawn from plaintiff’s conduct was rebutted eithér by 
e any evidenct in justification of.the plaintiff's conduct or by any evidence showing 
that'the plajntiff was usually severe and rough in dealing with all his subordinates. 
The later evidence is thus not in any sense incriminating cvidence or evidence 
a intended to prove the charges ; it was rather in the nature of evidence calculated, 
if possible, to exculpate the plaintiff. That the plaintiff was himself aware of the 
value of that kind of evidence is shown even by his answers to the charges. Thus, 
in hber rue No. 7, he refers to the remarks máde by his predecessor regard- 
* ing Khem Chand (one of the clerks punished by him) as proof that that clerk was 
really deserving of punishment ; ; in xespect of one or two other clerks he mentions 
havin’ heard that they were ní&king money by supplying copies of records privately 
to the applicants. In hi$ statement before Mr. Anderson, he said (dealing. with 
Charge No. 6) that he had heard complaints against some of them and made inqui: 
fies about them from Ch. Radha Kishan, a leading lawyer of Multan.’ Such items 
of evidence are in the nature of jüstificatioh or exclupation ; but the plaintiff stated 
at the outset thåt he did not want any oral inquiry and he never afterwards asked. 
for any of his alleged informants being examined. This certainly does not show 
that he did not understand the bearing or value of such.evidence. I am unable 
to appreciate the force of the argument (based apparently on section. 342. of the 
Criminal Procedure Code) that it was Mr. Brayne’s duty to question the plaintiff 
with reference to. what appeared against him in the evidence. The new documents 
were in ‘no sense evidence adverse to the plaintiff. They only failed ‘to remove 
the prima facie adverse inference which the plaintiff's conduct: interpreted in the 
light ok the surrounding HD suggested. 


Eo E is true that when the plaintif received a letter from Mr. Brave sige 
ing that the inquiry might start early in. December, the plaintiff expressed a desire 
to have it started after the Christmas. But we hear nothing further" about this 
thereafter and whatever personal inconvenience this” might have involfed to the 
plaintiff (specially because of his touring duties about this tíme), there is no trace 
in the evidence of. anything like embarrassment to the plaintiff-on this account. 
He no doubt felt annoyed or (as he said) even hymiliated by the thought that there. 
was to be a further inquiry at all'and this might have naturally upset him but that. 

. isadifferent matter. If his touring duties interfered with the conduct of his defence, 


“ww ee 


the sania has not shown and we have not been able. to see what heres was in ‘the 
case that-required more time than. Mr. Brayne actually spent on it. | An obser-. 

> vation of the learned Judges suggests a possible misréading of one of the paragraphs 
of Ex. D-7.' They seem to accept the plaintiff's contention’ that ‘“ éven on the. 
20th December............ doeünients were still in course of collection.” Thé. 
reference in Ex. D-7 to “ the documents sent for ” is, I think, to the two dotuments’ 
referred to earlier as asked for by the plaintiff. The last paragraph itself shows 
that if they had contained anything material, plaintiff would have been allowed to 
say what he wished to say about them. Presumably they contained, nothing and, 
we therefore hear. nothing more about.them. The correspo&dence shows that. 
Mr. Brayne gave to.the plaintiff every facility that it-was in his power to give and, 
never refused any request made by the plaintiff ecet when higher Auson pre 
vented his complying with such a request.. -. . 


D. Ihave not been’ able to-understánd what dii learned Judges Itad in- mhd, 
when they spoke of a possible view that : p 
- Mr. Brayne was receiving evidence behind the back” of the plaintif”, EE T o 2 oe 


1 


we 
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"^ : The observation is made when they refer. to. a confidential note-book kept'by. 
the plaintiff and referred to in Mr. Brayne’s report. . Even assuming (a$ ‘hinted. 
by plaintiff) that this book could not have remained in the Court houge but must 


have.been given to Mr. Brayne by Chaman Lall, nothing turns on it, so long as no - 
question has been raised as to its genuineness nor as to the plaintiff's knowledge of , 


its existence.or its contents. The book itself contains only a few entries and ‘copies 
of all the entries were sent to plaintiff along with Ex. H.P.-65 (it is item 23.of the 
list attached to that letter). ;lhere.is nothing in the document to teil against the 
plaintiff and it is not correct to speak: of Mr. Brayne using it against the plaintiff. 
It contains no more relevant infornfation than is found in plaintiff's statement 
before: Mr. Anderson in respect of Charge No. 6. If *nything, itis more favottrable 
to him in that it includes Akbar Ali the Examiner.amBng his informants. :Mr. 
Brayne’s characterisation of the information therein contained. as “ hearsay ? is 


confirmes by one of Mr. Lall's own entries (which formed the basis of the charge). 


-wHere speaking of disciplinary action dgainst the clerks he adds: “ I also have. 
heard complaints against them." I do not see that it was "Mr: Brayne’s duty to 
ascertain: what inquiries Mr. Lall had made about the cliaracter of these clerks, 
" when Mr. Lall himself did. not a.k his informants. to be examined. Whether or 
not Mr. Brayne drew the right inference from these entries is nct-a matter for the 
Court. Even.if it should be held that Mr. Brayne should have examined -cértain 
witnesses, before coming to certain conclusions that would not amount to ‘a. detial 
of opportunity to the pfaintiff to’show cause, unless the plaintiff had desifed those 
witnessés to. be examined but they were nevertheless not exathined. i 


I have discussed the main grounds set forth in support of the High Court’s 
finding and I do not ignore the possibility. that though each. circumstance may not 
be seriou» by itself, their cumulative effect may be considerable. I think the 
circumstanges of the case do not. individually or collectively warrant the conclusion 
that the plainfiff has. not hag a reasonable opportunity of showing cause against 
the charges during the time of*Mr. Brayne's inquiry. It must be remembered 
that after all there is little complexity about the case ; the plaintiff pleaded guilty 
to Charges 1 and 2 and even as to Charge. No. 3, he admitted the relevant facts 
though he pleaded that he acted umder a mistake ;..on Charge 4 he.has been excul- 
pated. . As to Charges 5.to.8, there is no dispute about the facts themselves; the 
only question was whether, as the circumstances suggested, the plaintiff acted vindic- 
tively against the clerks concerned; because they had questioned the plaintiff's 
partiality to his wife's relation or whether he had-other reasons or justification for 
dealing with them in that manner. It is difficult to appreciate the force of the 
argument.that the plaintiff who had been a’ District and Sessions Judge ‘himself 
did not understand: the bearing of various facts and circumstances on one aspect 
or the othéy of the case. .? " : "dT Cem 
__ , As I'am of the opinion that the finding on issues 4 and. 5 should be against the 
plaintiff, it would follow that he'is not entitled to any relief in this suit... 


" 


e 


^. By the Courte—In accortiance with the opinion ofthe majority of the Court 7 


m 


it is ordered that, in place of the order of the High Court, there shall be substituted 


an ordes declaring that the plaintiff Mr. Lall was wrongfully dismissed from the . 


Indian Civil Service on the 4th June, 1940, but such substituted order shall not 
affect the order' as to.coSts made by the High Court and it is fürther ordered that 
the case be remitted to the High Court with a direction that the High Court do take. 
such action ir regard to any application by Mr. Lall for leave to amend to claim. 


damages as to the High Court shall.seem fight in view of the judgment of, and the. 


Hap re 


remarks contained in the judgment of, the majority of this Court... “onr 
|. Exéept*as aforesaid, the appeal of the Secretary of State for India is dismissed 
with costs$ such costs to be taxed by the Taxing Officer of this Court. ' [e 
"Ehe: crdss-objectións are dismissed. . No order is made as to the-césts of- the 
cross-objections. . don ce wd AR i 
. Leave to appeal to. His Majesty in Council refused. . , m 
G.RJV. S. - 000 oieee eee. 0 Qra-paried. 
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: ` IN THE HIGH COURT OF JUDICATURE AT.MADRAS,. . “7. 


.* 


PRESENT i—Ms. — “Kurpuswamr AYYAR. XU NEA 
T. s. odds l oe CN m ^ AfpllintA E. n 
; Newspaper Control Order ( 1942), clause "T ( 1) Publishing newspaper with excessiv€ number, of pages in 
* violation of the order—Newspaper Control Order of 1944 superseding that of 1942 removing ‘the prohibitions 
FE a iat if ceases to be fence — General Clauses’ Ast, section 6—Principles of —Apph= 
cability. 


In the absence of any provision'in the Newspaper Control Oyder of 1944 in respect of acts which 
are offences under the supersedéd Newspaper Control Ordér of 1942 and which have become offences 
liable to be proceeded against, the offender. could be proceeded against and punished as if. the did 
Order. had been in force in respect pf those particular offences, e ‘The offences of publishing pages 
in excess of the controlled. number in a newspaper were:completed the moment they were committed 

and.the mere fact mati in me superseding order .this was riot ‘made an 1 offence does not help: the 
` accused., , Tc . 
` The provisions of the General Clauses Act though des do not apply as such can, be looked into, 

as a rule of prudence, in dealing with the interpreéation of. ms orders., | 7 . 


Benoari Lal v. Emperor, ALR. 1943 Cal..285, applied. "^ "P - 
Appeal against the order of the Curt of. the Chief Pride}, Magis 
Egmore, Madras, in C. C, No. 2684 of 1945. 


N. Rajagopalan and N. S. Krishnaswami Ayyangar - for 2 ue 
The Crówn Prosecutor: (P. Govinda — on 1 behalf of thé Crówn. 
. The Court delivered the following . = 


“‘JupGmeEn?. —The appellant i is the Editor, xs and E of the joris 
daily paper “ Dinasari.”” ` He has been convicted by the Chief Presidency. Magis- 
trate, Egmore, of offences punishable under ‘clause 5 (1) of the Newspaper Control 
Order, 1942, on the ground that he had published during-the weeks ending 25th 
June, 1944, and and July, 1944, newsprint.covering 28 and.32 pages respectively, 
in violation of clause 5 (1) of the said Newspaper Control Order limiting the number 
of pages to be published i ‘in a week to 26, ang sentencéti to pay a fine of Bs. 200 on 
each count. 


Tiere are no disputes about the facts of this case ;; but ‘what was coutsaded 
was that no prosecution can lie under the Newspaper Control Order of 1942, as it 
was superseded by the Newspaper Control Order of 1944, which.came into’ force 
on 17th July, 1944, which-contained no provisions similar to clause 5 (1) of the 
earlier Order, and that on the date on which he was prosecuted there was no law 
in the Statute book under which he:had committed any offence in respect ofthe 
acts complained of. In short, the argument was that evén though itewas.an offence 
under the Order as it stood on the date'on which the publications were made, still 
by reason of the- fact, that the law which he is said to have contravened was super- 
seded ‘and ceased to be the law on the date on uii he Was prosecuta. he eould 
not be held to be guilty of any offence. * 


‘The question as to whether an offence: was omad or not depends, on the 
state of the law when the offence was committed and not on, the law as it ison the 
date on which the prosecution is sfarted: In the case, of penal provisions, a person 
who commits an offence becónfes liable‘the moment the offence is ‘committed. 
But what is urged for the appellant is that this interpretation of the law is incorrect 
and that the provisions of the General Clauses Act do net apply to the ‘inter- 
pretation of this Order. It is true that under rule 3 of the Defence of India Rules 
the General Clauses Act of' 1887 shall apply to the interpretation’ of those rules, so 
far as it applies to-the interpretation-of a’ Central ‘Act. Now the rules tò which 
they are said to apply are the Defence of India Rules, whereas tte Newspaper Control 
Order is not a rule made under the Deferice of India Act... But then even. if the 
Géneral Clauses Act shall not apply to the interpretation of thé Newspapey Control . 
Order by reason of'secti6n 3 of the Defence of India- Rules, still the General Clauses 
Act could be looked into a as a “Tule of prudence in the interpretation of these fules. 
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. My attention- has not.been drawn to any provision of law governing the seed 
pretation of the Newspaper Control Order. In the absence of any d cendi um - 
ment, Courts have to apply principles of equity and good conscience a Cn o 
the principles. ofthe General Clauses Act. The printing and publishiñg of news- 
papers during the weeks ending 25th June, 1944 and 2nd July, 1944, E 
28 and 32 pages respectively became an offence at the end of each of those two M ee 
when the newspapers were published with the number of pages mentioned 8 bh 
There can. be no doubt that the appellant was guilty of having committed offences 
under the Newspaper Control Order of 1942 on those dates. e 
| “The prosecution in this case was laid only on 28th October, 1944. a 
time the Newspaper:Control Order of.1942 had been superseded and a. new Wraer 
had -been promulgated under which ‘the act of the appellant would -not constitute 
an offence. In the order of 1944 which superseded the old Order, there 1s no T 
saving clause as regards the offences already committed under the previous orders 
which was repealed. The question for consideration is whether by the süper- 
session of the old Order bythe new one containing no provision as regards acts donc 
prior to the passing of the new Order, in respect of which offences had. been com-, 
mitted under the old Order, no prosecution couldbe laid in respect of those acts. 
The question whether a particular act amounts to an offence or not.is a matter to 
be considered with reference to the substantive law on the date on which the offence 
was committed. The question for consideration is, where an offence was committed 
under an Act which is sperseded and which is not an offence under the superseding 
Act, tlie offender ceasesto be liable to be prosecuted by reason of the repealing of 
the previous Act, when there is no saving clause in the subsequent Act with refer- 
ence,to offences already committed. USD S Tee 
-..Sectión 6 of the Géneral Clauses Act provides as follows : ` 


""Wherethis,Act, or any Central Act or Regulation made after the commencement of this Act, 
repeals any enactment hitherto made or heréafter to be made, then, unless a different intention. 
appears, thè repeal shall not . . .e. (e) affect any investigation, legal proceeding, or remedy, 
in respect of any such right, privilege, obligation, liability, penalty, forfeiture or punishment as afore- 
said and any such investigation, legal proceeding or.remedy may be instituted, continued or &nforced,, 


and any such penalty, forfeiture or punishment may be imposed as if the repealing Act or Regulation 
has not been passed.? - 9 n -x 


Às: already stated above, the provisions of the General Clauses Act though they do 
not-apply as such can be looked into-as a rule of prudence, in dealing with a . ques- 
tion of interpretation of the kind raised by the defence in the case. The Newspaper 
Control Order of 1944 is no doubt a superseding order. : It does not contain any 
prévision that there shall be no prosecution for offences already committed- under. 
the order which was superseded ; ‘nor has the superseding order made any prouision 
in respect of such offences already committed under the order which was superseded. 
‘In Beneari Lal v. Emperor! the questioif as to what were the rules goverrüng the. 
interpretation of a Letters Patent which was not a statute was discussed, and it was 
pointed. out that though the Letters Patent is not an Act it should be construed in, 
the same way ag an Att and that even if the Imterpretation Act did not apply in. 
terms to the Letters Patent, the principles underlying the Interpretation Act should 
be applied in construing the Letters Patent. - The principle enunciated in the-above 
case could be applied to, the facts of this case, andapplying the same, Ifind thatin. 
the.absence of any provision in the Newspaper Control Order of 1944 in respect of 
acts which are offences undenthe.superseded order and which have become offence 
liable to be proceeded against the offender could be proceeded against and punished 
as if the old order had been in force in respect.of those particular offences. In the 
view taken by me, it is unnecessary to refer to the other cases cited before me.” If 
the principles under the General Clauses Act still apply as a general rule of law, 
the, Magistrate was justified. in-having convicted the appellant inasmuch ‘as ;the 
offences wefe.completed the moment they were committed and the mere fact, that 
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in-thé superseding ‘Act this was not. made. anvoffence would not help bns -accused. 
I therefore confirm the convictions; ^ 2 .:.: 020 0.0 “Seen ' t 


With regard’ to the sentence, I think it-is éxcessive:! By pna some “tore 

pages than what he ought to, lie hasi given moře to his subscribers than what he had to; 

a and he was the loser by that-act.--, Also it was only under a mistaken impression 
that a week must be counted: only as six days he seems to have published a few more 
pages than he ought to. The-very fact that in:the superseding enactinent it is not 
thought necessary to-put any limit.on the number of pages to be printed goes to 

e Show that this is only a technical offence. This is-not a case for -imposing.suclya 
severe sentence, ‘ Further it is long after the offence was committed that this prose- 
cutiom was started. This is nôt the only-paper that committéd this error. Other 
papers have also publishe& similarly taking a week to be six days.’ In these circum- 
stances, a nominal sentence will meet the ends of. justice. I ‘therefore reduce the 
,&cntence to a fine of Re. r'in I of each. count; e ME. i 


KS. B a Conviction coifirméd' «üt sentence reduced. 
IN THE HIGH COURT OF JUDICATURE AT ‘MADRAS, : | 

PO (Ordinary Original Civil Jurisdiction.) ” ME M 
| E _ PRESENT —Mr. Justice Kynni RAMAN.. MP E zn 
S Ranganatha I 2294. E an a ty dv Plaintiff* : 


- 


- 


- Wo tede Um — We D i 
KL * LL AE 


The Trid Union Assurance Co, Lid. ib s SE ERAS Pete 


tes- 


for paai MOM p learning. his remuneration. -` -~ 


A contract between X an insurance ‘company and’ Y appointing Y: ag a ; Chief aot 
provided inter alia as follows: “The nature of your appointment as chief- agent Mall be for 
a period of ten years certain. "You shall not be removéd in the meanwhile for any reason 
whatsoeyer except for reason ‘of fraud, misappropfidtion' of funds or for your presentation 
of a petition for adjudication as an insolvent: or failure to fulfil the annual progressive’ 
guarantee of premium income", Shortly after, it wag found that the company was barely 
Solvent and unable to raise the requisite fresh capital to make up the deficiency. In the 
circumstances, another insurance company acquired ‘the ‘majority of the ‘shares in^the' X 

e company and decided to run the business of X company as a “closed fund" and’ stop taking 
any new business. The agency of Y was also terminated. . In a suit filed by Y for. damages 
for wrongful termination of his agency, i $n 


Held, that the Court wilbnot in the'absence of express wordt or- sufficient indication i in tbe: 
contract, imply a term onthe part of the X coinpany to continue to carry on its business: for 
ten ygars for the purpose of enabling Y to earn his commission by discharging his duty ` as, 
chief agent. The whole contract depended on the: X company -being- able to ‘york 3s. an’ 
active insurance company for ten years. ‘Tig decision to run the. X company a8.a “closed 
fund" having.been taken bona fide there was no breach of contract, „which would entitle z 
to claim any damages. ] 


‘dees: Shivlal Mulchand v. " Mangkji. Mancherji, (1929): LIR. 54 Bom. 510; North fiy, 
Trevillion, (1902) 7 Com. Cases 201 aor Rhodes V. Forwood, sa i A MS 256, - relied. on, 
Turner v. Goldsmith, (1891) 1.Q.B. 544; distinguished. - i 


Suit for damages for. alleged breach of contract, = E A € € 
M. S. -Venkatarama Iyer for- “Plaintiff. ee es ge A 


: P.K., Thiruvenkatachari, N.. V. B, S ankata Rüo and G.- Vasantha. Poi for 
Defendant. PA Ie eL cle Qe lU de 


. The- Court delivered the following - ! Be We CON LL! 


en —The plaintiff, in response as his application. for-.the post, was: 
appointed as Chief Agent.of the defendant-Insurance: Company.for £ period of: 
10 years commencing from the 2nd May, 1943... There..was a stipulatidn -in the. 
coritract of employment"that a guarantee should be given:by the plaintiff in respect 
of the volume of work that he would secure: ` During the course of: the-plainwff's: 
employment, ‘there was transfér of. management of the defendant company to tie: 
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Prithvi Insurance Co., Ltd., who had purchased a number of shares of the defen- 
dant company. This was necessitated by the financial state of thee defendant. 
After the Prithvi Insurance Co. had thus obtained control of the defendant 
company, it was decided that the latter should run its business as a. "closed fund”. 
As a'consequence, notices were issued by the new management to all the agents 
and sub-agents of the defendant company on the 30th November, 1943, asking 
them to stop taking new business from the 15th December, 1943, and also termi- 
nating the agencies., A letter to that effect was sent to the plaintiff on tlie 3rd 
December, 1943, and in this the’ plaintiff was also offered an appointment in the . 
rithvi Insurance Co., Ltd., He wag not willing to accept this offer. He pleads 
that the termination of his service amounts to a br&ach of contract by the defen- 
dant company. He brought this to the notice of the defendant company by his 
letter, dated 26th January, 1944,. in. which he claimed compensation for wrongful 
termination of the contract of service." Thereupon, the defendant offered to keep. 
theecontract open and called upon the Plaintiff to fulfil his undertaking already 
given in respect of the volume of business to be acquired through hfs agency. *The 
plaintiff states that since the contract had béen terminated before this letter was 
despatched, it was not open to the defendant to revive the contract with the alleged 
ulterior motive of demonstrating that the plaintiff was in the wrong. He states 
that he was prevented from earning his remuneration as a result of the unlawful 
conduct of the new management of the defendant company. According to him, 
had the. contract been Rept open and had he-been permitted to-discharge*his duty 
as chief agent; ‘he would have earned Rs. .50,000, and this the defendant company 
has prevented him from earning. “He estimates the.loss caused to him by reason 
of the breach of contract on the part of the defendant at Rs. 35,000. In the plaint, 
however,«he has claimed only Rs. 30,000 in respect.of this part of the cause of 
action. He also alleges that he is entitled-to have an account taken of the com- 
mission already earned by him in the defendant company before his services were 
terminated. This, according toshim, would amount to Rs. 1,000. He asks fora 
decree for Es, 31,000 or such other amount as may be fixed by this Court and for 
costs. . |. ' 
The: defendant company raises the following pleas in its written statement. 
The valuation report.of the defendant company made on the 23rd December, 1942, 
disclosed a deficit. of over Rs..49,000. Thereupon, the Superifitendent of 
Insurance intimated to the company that its account showed that it was barely 
solvent and that therefore the interests of the policy holders would be in danger, 
unless fresh capital in cash was raised. This advice Was not acted upon, with 
the'result that the Superintendent of Insurance threatened to take action ynder 
section 53.of the Insurance Act, 1038. At that stage, the Prithvi Insurance Co., 
Ltd, acquired.a majority of -shares of thd defendant company. On making an 
examination of the affairs of the defendant company, it was decided that, the 
proper method of safeguarding the interests of the policy holders would be to run 
the business of the defendant as a “closed fund”, . The'Prithvi Insurance Company =~ 
accordingly intimated to the Superintendent of Insurance of their decision, This 
met with the approval of that officer-and he consequently dropped taking further 
action against the company. The decision arrived at by the defendant company 
to stop new business Obviously meanf drastic reduction in the agencies.- . The 
defendant pleads that the pus contract of employment does not imply any 
promise on the part of the defendant company that.it would continue to transact 
fresh business. Such a term is not in tHe contract and it would be quite inconsis- 
tent with the nature and scope of Insurance business. The defendant also pleads 
that the p&mtifi was not in a position to fulfil the guarantee given by him and 
for that 1'easón his agreement is liable-to be terminated. Ofthe 14 agents appointed 
by*the plaintiff, only 5 did any work and the total premium income derived from 
the business secured by them fell short of the proportionate guaranteed amount. 
In view of the financial condition of the defendant company, the plaintiff would 
nót- have canvassed policies for the defendant to any substantial extent, . The 
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defendant.therefore denies liability to pay- damages to the plaintiff and pleads also 
. that the antount.claimed is grossly. exaggerated. . Dealing with the offer to appoint 
the plaintiff in the: Prithvi Insurance: Company; -Ltd., the-defendant pleads that 
had the plaintiff accepted the offer, it would have brought him a higher income than 
what he could have earned: under,the suit contract:: The defendant points out 
that a number of its.chief agents and agents had- chosen to accept:similar terms 
offered to them by the Prithvi Insurance Co., Ltd: With regard to the sum of 
Rs. 1,000 claimed in the plaint as representing commission already earned by the 
plaintiff before his services were terminated, -the defendant pleads that had the 
plaintiff applied for payment of what was due to him,,he would have got it without 
diffictilty, but he had not, chosen to claim it until the suit was filed. E | 
, ., On these pleadings the following issues were framed:—, . .  ., in 
En Has the defendant committed: breach of the contract, dated 2nd May, 
H $ ‘ à . COR PM e 5 Te feos ^ ae iuge toe : 1 
2. To.what damages, if any, is the plaintiff entitled? . 

3. .To: what reliefs are the parties entitled? 0. ne an. . wae a 

The plaintiff's complaint is that since he was appointed as chief agent of the 
defendant.company for a period of. 10 years, the defendant was bound to’ continue 
its businéss for ‘that period.ánd that the: stopping of business by the: defendant 
company after a majority of its shares were acquired by the Prithvi Insurance 
Co. amounted. to a breach-of contract. The defendant's ahswer to this contention 
is that on- a proper construction of its contract with'the plaintiff, it cannot be 
contended that there was a-duty imposed upon the defendant to continue its business 
for a period of ten years to éntitle the plaintiff to enjoy thè benefit of his appoint- 
ment. According to the defendant, the business of the company was stopped for 
valid reasons as a result of criticism of: its financial condition by the Superinten- 
dent of Insurance, who was competent to make thatecriticism on the strength of 
the reports published by the defendant. -The majority of the shares of the defen- 
dant was taken over by the Prithvi. The defendant thus became a subsidiary 
company to the Prithvi. On a scrutiny of the financial condition of the defen- 
dant company, it was then felt-that the proper ceurse to:adopt would be to continue 
the deféndgnt company as'a "closed. fund". .The idea was that no fresh insurance 
business should be accepted: by the defendant, but that it should go on: functioning 
only in respect of the insurance’ business which was already secured: before it 
became subsidiary to:the Prithvi. This naturally. meant stopping fresh work being 
done by the-chief agenfs and agents. Such :procédure, according to the defen- 
dant, was legitimate and could not give the plaintiff a cause of action.. It is also 
contended that after the plaintiff’s services were determined by notice, the plaintiff 
was offered an‘ equally profitable agemcy as ‘chief. agent of the. Prithvi. From 
the point of view of the remuneration which was likely to be - earned by -the 
plaintiff, this new appointment offered to him. was as:gdod as the appointment 
under the defendant corhpany, which -was terminttedeby notice. Since the 
plaintiff did not choose to-accepj this offer, even.if it, is found that the defendant 
had committed a breach of. contract, the.plaintiff would be entitled only to mominal 
damages. - M ee i a E 
"  'The first question for determination turns upon the construction of. the 
contract of chief agency between the plaintiff amd the defendant. : This contract 
is to be found in two letters Exhibit P;l, dated 2nd May; 1983; which contains 
the terms of the appointment and Exhibit’ P-2, dated: 3rd May, 1943, which is 
the acceptance of those terms by the plaintiff. In Exhibit P-1, which was sent in 
response fo plaintiff's application for the post, the deferidant company informed 
the plaintiff that he was appointed’ chigf agent from 15th April, 1943, subject 
to certain terms and ‘conditions’ enumerated in the lettér. These authorised the 
plaintiff to engage agents, organisers, inspectors and superintendents fof the 
purpose of securing Insurance büsiness within the whole of the Presidency of 
Madras, which was the area allotted to the plaintiff. Reference was then made 
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to a guarantee: which was'to be given by the Plaintiff in’ respect of: the quantum 
‘of business to be secured by him year after year. Thé next clause referred to 
thé, commission payable to the plaintiff on the business secured by him, which was 
inclusive of the remuneration which he would have to pay to his employees. The 
methód' of payment of the commission earned, by the plaintiff was then referred 
to.and incidentally reference was also made to the doctor's fees payable on exami- 
nation ofipersons who send proposals for insurance to the defendant company. 
Clause 5 of the letter is impartant and may be read in full. It ts as follows: 
e “The tenure of your appointment as chief agent shall be for a period of 10 years certain. 
You shall ‘not be removed in the meanwlfile for-agy reason whatsoever ‘except for reasons 
of fraud, misappropriation of fünds or for your presentation of a petition for adjudication 
as an insolvent or failut ie 'to fulfil the annual progressive guaranéee of premium income.’ 

It is not necessary to refer to the remaining clauses of n letter which deal 
with- other details concerning the chief agency. 


e The question "therefore is, What i$ the proper construction to be put upon 
clause 5 of Exhibit P-1? Since the plaintiff was informed that tte tenure of his 
appointment as chief. agent would be for a period of 10 years certain, can he 
complain of a breach of contract because his services were terminated before the 
expiry of this period? The fundamental principles involved in a case of this 
description- arose for-consideration. in Shivlal Mulchand v. Manekji Manchérju. 
All- the relevant ‘English decisions, which may be regarded’ as leading 
cases on the subject, ære- discussed’ i in "the judgments of the two learned judges 
who- decided this case, In the judgment of the learned Chief. Justice (Marten, 
C.J.) reference is made to-the rule of construction of a contract like the present. 
The following observations of may LJ in ici in & Co. V. Wood € Co., 
are quoted : 

::"T agree with thé rulé ås laid down by the Master' of the Rolls, viz., that the Court ought 
not. to imply a ttrm in a contrac unless there arises from the language ‘of the contract itself, 
and-the cif urnstances under which it is entered into, such an inference that the parties must 
have intended the stipulation, in question that the Court i is necessarily driven to the conclusion 
thát it must be implied. To state the rule i in any wider terms would be going, I thinks beyond 
what is justifiable on principle.” 

`The facts of that English cage are then referred to. That was a case where 
the deferidants who were brewers had agreed to sell all their grain to the plaintiffs, 
Subséqueritly, the defendants ‘sold’ their business and the question was whether 
they had committed’a breach of-the contract. “It was held that from the contract, 
a term could not bé implied to the effect that the defendants would not by any 
voluntary act of their own prevent themselves from continuing the sale of the 
grain ‘to the plaintiff for the ‘period mentioned in the contract. ' e 


‘Another English | case which is referred to in the judgment of Blackwell, 3i 
in the Bombay case is Lazarus v. Cairn Ème of Steamships, Ltd® Mr. Justice 
Sqrutton. in- his judgment in that case summarised’ the principles that ‘can be 
gathered from the leading English cases on the point and two of the principles s so 
laid down, which are televànt to the present caee, are -the following :— | 

Pu : Where there is a principal subject-matter in the power of one of the parties, auda an 
accessory or subordinate benefit arising by contract out of its existence to the other party, 
the Court will not, in the absence of express words, imply a term that the subject-matter 


shall be kept in existenee merely in order .to provide .the subordinate -or accessory 
benefit. to the other party. : 


"2: But where there is an expreso fend requiring the continuance of the principal subje ect- 
matter or giving- the elaintiff a right to a continuing benefit, the Courts will not imply-a condi- 
tion ‘that. the co S tien in this AeSDest shall cease on certain evehts not expressly 
provided, IOn X 


. - The. question then. is whether the facts, òf this case will bring it within the 
purview ef the frst or the second of these classes of cases; in other words, was 
thetq an. obligation. on the part of ins defendant.to continue -to carry. on: its 


= 
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busiries¢ i teri years for the purpose of enabling the plaintiff to.earn his:com- 
mission by* discharging-his ‘duty as chief sgent?, If, fórzbona-fide: réasons; thé 
defendant. had of necessity to stop functioning actively as ‘a insurance-cómpany; 
can that give a cause of actión to thé plaintiff to.claim damages for the reasop that 
such conduct on the part of the defendant.-deprivéd him of the benefit that he 
would otherwise have derived under the contract of ,chiéf.ágéncy The relevant 
part of.the contract between thé two parties has already been read. In that 
contract, there is no express stipulation to the effect that the defendant would 
continue- to carry-on active business of the insurance company for the full period 
of ten. years: for which the plaintiff «was appointed as, chief agent. ‘Consequéntly; 
thé décision of ‘the defendant. to. function- as? à, "closed fund”. did not ‘amount: to 
breach ofan express contract. "The contract stated that the plaintiff would not 
be removed- for any reason' whatsoever excépt for reasons Of fraud, misappros 
* priation of funds, -insolvency or failure to fulfil the guarantee that he: gave with < 
regard to. the quantum: of business to be secured by him. as chief agent. " "Can 
this ‘part- of the <ontract bè- regarded as containing an implied: term that the 
defendant ‘undertook to carry on active business for the full period: of tenyéars? 
On'a careful ‘scrutiny of the contract as a whole and especially of the two relevant 
terns adverted to, the inférence that can be'drawn, in my view, ‘is that.the ‘whole 
contract.depended upon the’ defendant being-able to work a$ an active insurance 
company for ten years. ` There was no.wndertaking or promise given by thè 
defendant that the company would work-for that' period. If the: company- did 
not-work for that period, but had to stop active work-for bona fide reasons, then 
the plaintiff- canfiot take the defendant to task and plead thata breach of contract 
Was committed; ` in ‘other words, ‘the case is-covered:by ‘the observations: of 
Kay, L.J., in Hamlyn & Co. v. Wood & C 0.,! in which the rule laid down. by the 
Master of the Rolls was adopted namely, that the Court” ‘ought pot.to imply a 
term in a contract unless there arises from the language of the contractgiself, arid 
‘the’ circumstances: under which; it.is entered ifto; such an inference that the 
partie must ‘have. intended the. ‘stipulation’ i in- question; that thé' Court 'is:neces- 
sarily. driver! to the conclusion that it-must be:implied. In my. jüdgmerit; the 
circumstances ‘and the facts of this case hs not*Wwarrant such a ferm ‘and it carinot 


Mym M t 
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therefore ‘be impliéd. ~ | 43 


“At ‘first sight there seenis to be an nappa conflict between the view ‘taker 
in Rhodes v. Forwood, the facts of: which are very similar to the’ present case 
and the decision in Turner v. Goldsmith’, where the facts appear to be somewhat 
similar, but where à different conclusion’ was. arrived at. The distinction between, 
the twò cases, was considered by Phillimore, J4 in | his S du in N orthey ` V, 
Trevillion* where it was,stated as follaws : — `. ^ el 


-- "eThe-distinction'seems to be that if it. i isa mere contract ' of agency with fo service, or. 
subordination, the Court-will hold that there-is no implied contract that, the ‘agent: is" Tto, 

supplied with sthe :means of earning his'commission. ‘If-the contract is one of service: then: 
the. commission is merely intended | to be instead of salary, and thee ‘contract; Satingt ‘be’ 


vet +s 


determined without compensation." . DHL 
"This was adopted. by Blackwell, ie zin his- judgment i in the case. Sd: dm 
Shivlal: Mulchand v. Manekji Mancherji®. : In the present case the: terms..of-the, 
contract entered- into between the plaintiff and the, defentiant’ indicate :that ‘there. 
was.merely a contract of agency and there was no "service or subordination”. 
The plaintiff is a highly influential man who has’ shdtes.in lucrative-toncerns, and 
who:is himself-in very. affluent circumstances. . Because of his- status and financial. 
condition, the. defendant. entered into.a contract-of agency. with him! | There.does: 
not appear to be any contract of service or. subordination -so..far- as he plaintiff: 
is concerned.. Therefqre the facts of the present -case are similar, to the faets in 
Rhodes: v. - Forwood. and not those in Turner v. Goldsmith® ~3° 26. F9, e 
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-:; Ehe reason why the Prithvi. Insurance Co, -was approached: for. purchasing a 
large number of shares.in the defendant company has been.clearly .explained- in 
the ` evidence of the. witnesses’ examined ‘on. ‘behalf. -of the:.defendant. 
‘Eke Superintendent of: Insurance, on.a‘sctutiny of the report of progress:of the 
-défendant company, ‘had valid reasons ‘for objecting to its continuing-to do‘active 
business as before. . Certain courses were suggested ‘by him. The defendant com- 
pany ‘approached the United India Life Assurance Co. The latter company; on 
taking expert advice, was ‘not-willing to take it up. Then the Prithvi Insurance. Co. 
Came to the relief of the defendant company and took over a large number of ‘shares 
which reduced the defendant company to the*positiqn of:a subsidiary compagy to 
the:Prithvi InsuranediKo. The-évidence of D.W. 1, T: S. Swaminathan who has 
got technical qualifications to pronounce an opinion on the subject, is that he -was 
consulted:and that it was he who advised the Prithvi.Insurance Company to run 
' the-defendant company.as a "closed fund.” -He also said that he did not advise " 
the ‘UnitedIndia Insurance Co, ‘to take up the defendant company, The evidence 
shows that- in: November, 1943, there was a deficit of Rs. 49,000 and.the decision 
reached:by. ihe Prithvi Insurance Company. after taking expert opinion was to 
adopt the: course already referred to. It is stated on behalf of the defendant 
company .that. even now the plaintiff will.be getting his. commission earned on 
insurance already effected by him,.as and when the insured pay their premiums. 
It'was decided that no, fresh insuranee business should be-transacted.. The evi- 
dence shows. clearly that the decision to-run:the defendant company as a “closed 
fund” was taken. after obtaining the opinion of qualified experts, that it was a 
bona fide decision and not one made-with the sinister object of bringing an, unfair 
advantage to the Prithvi Insurance Co., or of putting the plaintiff to any foss. 
Tst issue:. "In view of:these circumstances, my finding on the first issue is in 
the negative: * E "TP 2E Lu ES Ped 
-Zand tssue: , The next question is about damages. On my finding-on the first 
issue, the plaintiff is not entitled to any damages, ‘but ‘the question as: to whether 
there are other circumstances which would disentitle the plaintiff to damáges even 
if it is assumed. that the .defendantehad committed a breach of contract, must now 
be considered. ‘The Prithvi Insurance- Co. made offers to all the agents working 
. for. the defendant company, similar agencies in that company. Most ‘of ‘them 
accepted. .But the plaintiff refused the offer, The offer was to pay him com- 
mission at the rate of 714 per cent..on the business secured, The plaintiff's learned 
adwocate states that under the plaintiff's agreement with the.defendant company, 
he was entitled to commission at 10-per cent..on the renewal policies, and he 
therefore states that he was not offered equally advantageous terms by the. Prithvi 
Insurance Go. But what is urged on, behaéf of the Prithvi Insurance. Company is 
that it is a more successful company than the defendant company and that there 
is a. possibility of a larger volume of ‘business being secured by an agent of. the 
Prithvi Insurance Company than by: an agent'oéá the defendant company: Thus, 
the plaintiff would not have sustained any detrimenj whatsoever; on the other hand 
he would have been benefited had he accepted the agency of the Prithvi Insurance 
Company.-: There is certainly a sacar d in the rate of commission offered to the 
plaintiff; it was 234 per cent. lower than the rate of commission that he, was 
entitled to under his contrad$ with the’ defendant company.. .But that will be a. 
minor factor.” There is substance in the defendant's advocate’s contention that 
thé-damages tp^whicb the plaintiff will be entitled will in any event be nominal. 
But in. view of my. finding on the first issue, my finding on the second issue is that 
the plaintiff fs not entitled to any damages. ^; . . T. wem ues re 
There remains only -one other minor, point for consideration. The plaintiff 
has claimed "Rs. 1,000 as the amount of commission earned by him before! the 
defendant decided to run its business as a “closed fünd". On. this point the evi- 
degce is that in ‘response to the claim of the plaintiff, the defendant: sent.a:state- 
ment showing a lower amount (Rs. 326-10-0). But the plaintiff has.not yet 
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-scrutinised-that: statement nor ‘has ‘he replied admitting or :denying the correctness 
.of the. figure mentioned in Exhibit D..3, In the circumstances, in the interests of 
‘both the'parties.the point about the.actual amount payable:to.the. plaintiff in respect 
«Of this item is left open; But the defendant has admitted clearly that the plaintiff is 
in any event entitled to commissiqn earned by him in respect of büsiness already 
secured by him and to renewal: commission in future in respect of that business. 
‘The parties have not yet come to an agreement as to the exact amount that is 
-payable to the plaintiff. - That is a matter that parties agree to look into and decide 
: for themselves, and if the plaintiff is entitled to an amount higher than was is 
i.conceded by- the defendant, itis open to him to claim jt. 


- Since: the plaintiff bas wean failed i in this action the suit is dismissed 
with costs.: we ia . i ee | 
"e KS. oos Pee, a ` Suit dismissed. 
_IN. THE HIGH COURT OF JUDICATURE: AT. MADRAS. . ° 
PRÉSENT —MR. Justice Mock, AND Mx. Justice VARYA Au. 


Palani Vannan and others ` © Ba aci | Appellants. 
v. ' A oes. Be wb m m | 
Kla Konar: dnd others. P EM EE ' Respondents 


. Dead—Construction—Power of PN HORN coupled ith interest.—Revocation of 
power-—Breach: of agreement —Áction for damages—Maintaina ilty—C ontract Act a x of 
1872), section 202. 
- A power-of-attorney , whereby an assignee: decree-holder authorised . the agent to 
 execuis the decree provided as follows: 

-. "You shall yourself bear.the cost of executing the said desee and, if^ Tgoriey has. to 
be realised by filing a suit against the said S the cost of filing the suit also. We shall take 
accounts at the end, take the amount of: cost due to you out of the amoung. realised and you 
shall take one half and I the other half of the amount’ tht remains. As in respect ‘of the 
.said amounts having to be realised by me in. respect of. the said decree amount and in. respect 
- of. my. havirig obtained assignment I have made you to incur expenditure and. take: trouble 
and realise, I shall not in respect of the said documents, receive without your permission any 
amount from any pefson in any manner, either amicably or through Court. Nor will I do 
anything opposed to-the steps taken by you...... 9...l shall not for any reason whatever 
cancel without your permission this authority which I have giyen to you ‘without paying the 

.amount expended by you and without giving the aforesaid relief for your troub . 
Held, that the document did not create an agency .coupled: with interest such as is con- 
‘templated by section 202 of the Contract Act and that it was not on that account irrevocable. 
Held , further, that am. action for, breach of contract of the agreement under the deed 

"could be maintained by the agent against:the ‘principal. - 2: 
* Appeal against the order of the Court of the Subordinate Judge, vie 


‘dated 16th October, 1943 in E., P. ‘No. 357° of 1942 i in O. S. No. 37 of 1935. 
R.. Rangacliari for Appellants. t 
; T..V. Muthukrishna Aiyar and L. A. Gopalakrishna Aiyar for Respondents 
"The Court delivered fhe following $ " 


JUDGMENTS: Mockett, Ja—This appeal can be dealt with very ' briefly be- 
cause it raises a short but interesting question of construction and its decision 
depends on.the view I take of the consjruction of a single dacument, The.short 
facts are as follows: There was a preliminary decree in a mortgage: suit, dated 
the 14th March, 1936 in favour of one Sethu Madhaya ‘Rao against, amongst others, 
‘the present appellants. There. was a final decree in August, 1936: On the 25th 
July, 1937 the decrée was assigned by Sethu Madhava Rao to one Govinda Konan. 
On the 19th.July, 1939, Govinda- Konan exectited’a ‘power of attorney, Ex, D-1 
‘to one Vedavyasathar, authorising him tò, exécute, the' decree, On ifie. 3rd Febru- 
ary, 1941, Govinda Konan assigned the decree to Kristinaswami Konar;'the present 
“first, respondent. On the 6th March ‘1941, by Ex: P-3, Govinda Konan*sent a 


æ a= 


notice to the judgment debtors. and- to Vedavyasachar reveking’ the. powereof - -at- 








- *A.A.O. No. 152 of 1944. i CU .UZAd “March, 1945. 
39 : 


\ 
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torriey. .- The execution’ petition. before. the lower Court was to recognise the as- 
signment, dated 3rd February, 1941 by Govinda Konan. “It should bé added.that 
on the-10th and 11th-July, 1942 there was a.compromise between Vedavyasachar 
and the appellants. ‘The guna that arises in this appeal is, was the pe aa 
‘Ex, F- 3, effective? 


It is argued- -forthe appellants da it is- not by reason of the fact that the 
power of attorney Ex: -D-1 is irrevocable, it being a power of attorney creating 
“an agency’ coupled with an interést’. under section: 202 of thé Contract Act. We 
have had the advantage òf- most: inferesting arguments’ from both the learned 
' Counsel who have appeared’ for ‘the parties.* ‘There is no difficulty with regard 
-to the law. -It would seem. beyond doubt that.thesectiog does.no more than state 
the effect of the English decisions under common law. So long ago as 1866, 
‘Couch,"C.J., "stated the legal postion with regard to these powers of attorney. 
He said m Hurst ve Watson. seu mE. 

i Whére : an authority or power is zoipled with an terest it is E unless where 
is an express stipulation tø.the contrary; but the right of the agent to remuneration, although 

stipulated for in the form of part of the property to be produced by the exercise of the 
power, is not an interest in this sense.” 

I think the learned Chief Justice when making those remarks must have had in 
mind the decision in Smart v. Sandars, which is oneof the sources, of the ‘law 
relating to this topic. . ‘Wilde, C. J. observes as. follows—. 

“But, it is said; a fact8r for sale has an authority as such (in the absence ‘of A special 
orders) to sell; and, when he afterwards comes under advances, he thereby acquires an-in- 
terest; and, having thus an authority and-an interest the authority becomes thereby irrevocable. 
The doctrine here implied, that, whenever there is in the same-person an authority, and an 
interest, the authority is irrevocable, is not to be admitted without qualification.” 

-It is only ‘necessary to refer to one further-decision, Frith v. Frith® in "which the 
‘Judicial Committee discuss the general position relating to these matters. Their 
` Lordshipæpoint out that in *what is known: às Carmüchael's case.* 

“ The donor of the power, for valuable consideration, conferred upon the donee, iiis 
to do a particular thing in which the latter had an interest, namely, to apply for. the slfares of 
.the company, which the donee was promoting for the purpose of purchasing his own property 
‘from him, and the donor sought to rev@ke that authority before the benefit was reaped,” 

The effect of all these cases appears to be ‘stated-accurately in Bowstead on the 
Law of Agency, 8th edition, page 456. It is stated (Art, 138)-— . ° 

"Where the authority of an agent is given . . : . for the purpose of effectüdting any 
security, or of protecting or securing any interest. of the agent, it is irrevocable during the 
‘subsistence of suah security or interest.” 

It will be found in all the cases. that that. is the test when deciding whether. an 
authority is irrevocable or not. ' 

I, have,only then to apply these dudo. to the present power: of i 
Ex. D-1. ‘Phe important words are, after referring to the decreeB—. . ~ 

.. You shall yourself, bear the cost of executing the said decree, and, if money has to be 
realised. by filing a suit against ‘the said Sethu Madliáva Rao the cost of. filing that. suit also. 
We shall take accounts at, the end, take the amount.of cast due to. you out of the amount 
realised and you shall, take, one half and I the other half of the amotürnt that remains. Ag in 
'fespect. of the said amounts: having to.be realised by me, én respect of the said decree amount 
and in respect of my having obtained assignment T have niade you to incur expenditure and 
take trouble and. realise, I shall not in respect of the said documents receive without your 

.permission any amount from any person, in afiy manner, ‘either amicably or through Court. 
Nor will I do anything opposed ta the steps taken by you.” 

Then follows a very important concluding sentence: 

“I ‘shall not for any reason whatever, cancel without your permission: -this 
authority ‘which J have given to you, "without paying the amount expended by you and without 
giving the aforesaid relief for your trouble.” 

. --My view of the. document is as follows: T think its primary object was to re- 
-cover on: Behalf of the principal the.fruits of his decree. . Tt contained. incidentally 
a La a for the employment of the agent, Vedavyasachar, in order to si 


(1866) 2 Bom.H'C.R. 400 at page ^ 3. £1006) A.C. 254 at page 260. - ^ — 
4. (1896) 2 Ch. 6437 me 
2. -(1848) $,C:B. 895. I M 
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that-decree. It provides that his remuneration is to be’ puede of. the proceeds. 
dt contains an ‘indemnity Clause against any out of pócket expenses which -he is 
‘entitled algo to recover. from. the amount-of the decreé. ` But the object of the power 
‘of:attorney is not for the purpose of. protecting oz securing any interest of ‘the 
agent. I think that part of the agreement is purely incidental. Theré is, how- 
ever, another feàture.of this document which seenis to me to be conclusive against 
the appellant. The last words “I shall not for any reason whatsoever, cancel "with- 
out your permission this authority which I have given to you, ' without paying 
the amount expended by you and without giving the aforeseid relief for yqur 
trouble" seem to me to make express provision for, the revocation of the above 
; power. It- can be done in two ways, (a).by consent, for that is what I under- 
stand “‘your permission’? to mean; and (5) if that permissiontis withheld, on pay- 
ment by the principal of all out of pockets and also remuneration for. his services. 
‘With regard to remuneration, the wording i is vague “without giving ‘the aforesaid 
téligf for your, trouble.” 


^ -I have no “doubt that an action for breach of contract of this agreement would 
lie by Vedavyasachar against Govinda Konan. Whether it will succeed or not is 
‘another matter, but for the reasons which I have given, I am quite satisfied that 
this is not such. an agency coupled with interést as i$ contemplated by the Contract ' 
‘Act. I have not referred to the many cases cited, as I think that those to which 
‘I haveereferred amply support the position contended for m. the respondents. I 
will, therefore, dismiss the appeal with costs. '- | 
“Yahya Ali, J. ao agree, : ' 

o RV.V. C ` —— Appeal dismisséd. 

Pon qn IN THE HIGH. COURT OF JUDICATURE AT F MADRAS 
> ` PRESENT ——Mm. JUSTICE SOMAYYA. 


.* 
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Musali Ammal l l © o ar A p ont.. 
Y, * ` æ | 2 s, 
K; E Chellaeruinal Menar and another JEU Respondents. 


M origage—T wo. niortgages—Sale in execution of prior morigage—S etting aside—Suit 
ts “enforce later wiortgage—Morey advanced to set dide sale—Equity in favour of person ad- 
Jváncing—Ciil Procedure 'Code (V. of-1908), Order 21, rule 89. z 


i --Thé suit mortgage was executed by the first defendant and by the father. of defendants 2 2 
to -5 in favour of -plaintiffs-respondents. There was an earlier mortgage of the same property 
effected by the mortgagors in, favour of another pergon. That mortgagee’s assignee filed a 
‘suit, obtained a decree and brought the properties to sale in execution of dhat decree; and a 
third. party purchased the property. Before the sale was confirmed itenis 1 and 2 covered 
by the suit mortgage were sold to the vendor of the sixth defendant, the present appellant, and 
with the money so raised the mortgagors made.a deposit under O. 21, rule 89, Civil Procedure 
Code, and got the sale set, aside. ‘The’ sexth defendant subsequently purchased the property 
‘from his vendor. ` The plaintiffs claimed a*mortgage decree over all the items* on the ground 
that: the purchase by. the 6th’ defendant’s vendor and the ‘purchase by the’ seventh defendant 
of item 3 were.all subsequent to.the mortgage.in their favour. ‘The defence was that there 
were some équities in favoureof the sixth defendant in as much as. his vendor's money went 
for the setting aside of the sale unde O. 21, rule 89 of the Codé.' 


© "Held, that the purchase i in- -exetutiori of the prior mortgage decřee having been set aside, 
‘there was no reason for denying: the Plaintiffs the right wee they ‘claimed agaist the- ‘suit 
properties. ^ 

^ Held further, that in the absence of à ee are desd no right of E E could be 
pleaded by reason-of the money advanced by the appellarft’s vendor p been utilised. by 
the mortgagor for action under.O. 21, rule 89 of the*Codt, 


Appeal. against the decree of the Bistrict Court, Chingleput, in A.S. No. 214 
of 1943 preferred against the decree of the Court of the. District, Munsiff, Corijee- 


veram in O. S: No. 384 of 1942. .. 2 L DNE. 

S. Ramanathan for Appellant. d or CL 
.T. E. -Ramabhadrachariar for Refpondents Ee N jt 
“The Court delivered the following t Tee Siem I 
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.: JUDGMENT.—The suit out of which this second appeal arises was filed by 
the plaintiffs-respondents for the recovery of a sum of Rs. 800 said tô be due on . 
a mortgage, Ex. P-1, dated the 19th June, 1927." This was executed by the. first 
defendant and by the father of defendants 2 to 5. There was an earlier mortgage 
‘of the suit property effected by the mortgagors jn favour of one Muniswami Muda- , 
liar. That mortgagee's assignee filed O.. S. No. 261 of 1931, obtained a decree 
and brought the properties to sale'in execution of that mortgage decree. Oré 
Muniswami Naicker became the purchaser. Before the sale was confirmed, items 
l and 2 covered by the suit mortgage which are Survey Nos. 80.and 81 were sold 1 
to the vendor of the sixth defendant who is.the appellant in this second appeal 
and with the money raised under that sale deed the mortgagors made a deposit. 
under O. 21, rule 89 of the Civil Procedure Code and got the sale set aside. The 
sixth: defendant subsequently purchased the property from his vendor. The 
plaintiffs claim a mortgage decree over all the items on the ground that the pur- * 
chast by the sixth defendant's vendor and the purchase by the seventh,de- 
fendant. of item 3 were all subsequent to the mortgage in their favour. The de- 
fence is that there are some equities in favour.of the sixth defendant inasmuch 
- his vendor's money went for the setting aside of the sale under O, 21, rule 89. 
The argument.is also put thus: the plaintiffs were parties to the previous mortgagee's 
suit of 1931." They were bound by that decree, In execution of that decree the 
properties. were sold. away. and purchased by a third party. , There- 
fore the plaintiffs have no right to claim' priority over that purchaser. 
There is nothing to be said against the argument so far. But the trouble is the 
appellant has not acquired that purchaser's rights and what is more, the Court 
auction at which a third' party became the purchaser was subsequently set aside 
at the instance of the mortgagor under O. 21, rule 89. The law undoubtedly 
is that the plaintiff would have had no right if only the auction sale held in pur- 
suance Ofthe prior mortgag@e’s decree had not been set aside. As against the 
purchaser in execution of the njortgage decree the present plaintiffs would have 
no.claim, But.there the matter ends. Since the purchase has been set aside, the 
plaintiffs have a right of proceeding against the mortgaged properties. "The 
purchase in execution of the prior*mortgage decree not being in the way of the 
plaintiffs, there is no reason for denying the plaintiffs the right which.they claim 
against the suit properties. Viewed from the standpoint of the money advanced 
by the appellant's vendor having been.utilised by the mortgagor for action under 
O. 21, rule 89, the difficulty is that after the Transfer,of Property Act was 
amended in 1930 a right of subrogation can be recognised only if there is a regis- 
tered instrument by the mortgagor giving this right of subrogation to the person 
who advanced money to the mortgagor for tpe purpose of enabling the mortgagor 
to pay off af earlier mortgage. It is no déubt true that the plaintiffs have gained 
an advantage which they wotild not have got if the prior purchase had not.been 
set aside. The learned advocate. for the appellant hgs drawn my attention to «ss 
the decision öf Rames&m and Jackson, JJ. in Ramaswami Pillai v. Narayana- 
swami Pillai. But the proposition stated there is only that a subsequent mort- 
gagee who is made a party to the prior mortgagee’s suit is not entitled to any 
rights as against the purchaser in executipn of the prior mortgagee's decree. But 
that decision 1s no authority fpr the proposition that if the sale in execution of the 
prior mortgagee's decree is sat aside, the second. mortgagee ‘would not be entitled 
to the rights under his mortgage. - If the argument of the learned-advocate for the 
appellant is accepted, the plaintiffs should have no right whatever. ‘According to 
him, the plaintiff's rights became extinguished as against.the items which were sold 
away in court-auction. But I cannot accede to this proposition seeing that the 
auction sale was subsequently set aside. , ^ ." | * |. "n 

The suit mortgage comprised four items. Of these items 1 and 2 were pur- 
chased by the sixth defendant's vendor and thereafter by the sixth defendant. 


LEES 


1. (1924) 48M.L.J. 100. c: c c7 8 50e 
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Item 3 was purchased in court-áuction by: the seventh defendant. There 1s still 
another item, a house in Conjeeveram which has not been sold away to any Qn. 
This apparently is still in the possession of the mortgagors. | There can be i 
possible obfection to a: direction that the plaintiffs-respondents should in the first 
instance proceed against itém 4 which has not been subsequently sold to amy One 

> and that they can proceed: against’ items-1 to 3 after exhausting their remedies 
against item 4. This modification will be embodied in- the decree. 
Subject- to this modification the decree-of the Jower appellate Court 1s con- 

» firmed and the second appeal is dismissed with costs. Time for payment 1$ €X- 
tended till the 15th July, 1945. guts 
CEN. S 





P | "Decree modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ” 
øn PRESENT. :— MR. Justice Somayya AND Mr: Justice Yanya ALL ` 
Sisil} Ammal and others, 2 MO |. Appellant ` 


1 


. U. * EE * . + n 1 i. ` 
I. S. Sundararaja Naidu and others . CEN: x “n. c Respondents; 
Crown Grants Act (XV. of 1895), section! 2—Crown grant— Construction —Confirming to grantee and i 
heirs as shrotrium a village which was to, be “not alienable by gift, sale or otherwise, but in default of leg 
heirs” to revert to grantors— Validity of condition —Nature of interest created —Alienation—Right of successors 
of alienor to avoid. ` -- e uL ou ME M E — 5s 
A grant of a village on the part of the East India, Company as # shrotrium concluded with the 
following clauses :— ' : bis "ee dy : 
LE. * o. * : .* 


. : k: >o IDEM k 08 
(4) e The Governor in Council co to you and your- heirs the village of Errongaud a 

as shrotrium so long as you discharge the rent and are obédient to the laws.and regulations establis 

or to be established, under the authority of the Governor'in Council for, the time being. 


_(5) In confirming to you and your heirs as shrotrium the village of Errongaud Cettah, you Al 
to understand that the said village is not alienable by gift, salee otherwise, but in default of lega 
heirs, that the said village shall revert to the Hon’ble Company." n 

Ongs of the successors of the grantee having died after creating a usufructuary mortgage over 
the village, on a question as to the validity and: binding nature of the mortgage on the successors 
of the mortgagor, ~ | uu nx EIU B. C 

Held, that (i) the grant being a Crown grant governed by the- Crown Grants Act, the condition 
in clause (5) ig perfectly valid, though such a condition will be:invalid if the grant was made by a 
private individual. vo u ' 


* 


(ii) If the document had ended with clause (4) the estate created would not be anything other 
than an absolute estate of fee simple. The clause against aliénation contained in clause (5) would. 
not make the estate created ome of,a series of life estates. . Reverter to the donor obis heirs on failure 
of the heirs of the grantee does not prevent an alienation and the alienee would be entitled to ehjoy 
the property, at any rate, as.long as the line of the grantee continues. l 

..-Gulabdas Jugjivandas v. The Collector of ‘Surat, (1878) L.R. 6 LA. 54: LL.R. 3 Bom. 186 
(EG) and Nawab Bahadur of Murskidabad v. Ramani Industrial Bank, (1931) 61 M.L.J. 208 : L.R. 58. 

A. 215: LL.R. 59 Cal. 1 (P.C.), distinguished. Sundafarajulu Naidu v. Papaiah Naidu, (1938) 1 M . 
L.J. 686: LL.R. 1938 Mad. 767, dissented from, © ` > l ° 


p 


mae — (ii) -The effect ofan. alienagion is not merely. to enable the-ggantor to resume on failure of legal 
heirs but also to enable the successors oftthe alienor to avoid the’ alienation after his death. . 
Appeal against the decree of the Court of the Subordinate Judge of Chingleput 
in O. S. No. 13 of 1942, dated 27th July, 1943. 


C. Narasimhachariar and M. E. Rajagopalachari for Appellants. 
. Gh. Raghava Rao. for Respondents. : a TXLEM 
- The Court delivered the following,- : ^'^ 


Jupoment.—The question raised in these appeals relates to the nature and 
effect of the grant under the Original of Ex...D-1. i 
Two suits were filed in the Lower Court, O.S. -No. 13 of 1942 and O.S. No. 


. 


17 of 1942. The judgment under appeal refers to ‘the array of the parties im the 
later suit and we shall do the same... 7S $ i 
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The plaintiffs in O. S. No. 17 of 1942 filed the suit for a declaration that the 
usufructuary mortgage . held. by them under Ex. P-1 over, the villagé of-lrungattu- 
kottai is valid and binding on the defendants 1 to 5. The mortgagors are the first 
defendant, second defendant and Sriramulu: Naidu, the father cf defendants 3, 4 
and 5: The other suit O. S. No. 13 of 1942 was filed by the sons of Sriramulu 
Naidu against the plaintiffs in O. S. No. 17 of 1942 for an account of their one- 
third share in the income realised from the suit village on the footing that the docu- 
ment executed by their father Sriramulu and his two brothers is not binding on them. 
The two suits raise substantiàl the same question. The lower Court decreed 
O.%. No. 13 of 1942. O.S. No. 17 of«1942 was decreed against defendants 1 and 2 
and. they do not.appeal. Yt was dismissed agåinst defendants 3 to 5 who are the 
plaintiffs in the other suit. These appeals are directed against the decrees granting 
relief to Sriramulu Naidu's sons. 


The village in question was held by the.ancestors of respondents 1 to 3 under « - 


a seryice tenure reftrred to as mokhasa*tenure, the service being providing the 
necesary police force for keeping peace and order in the country The service 
holders known as palayagars were entitled to hold and enjoy the villages allotted 
to them so long as they provided the necessary police force. ‘This system was found 
to be unsatisfactory and was:therefore abolished and regular police establishment 
- paid by the Government and working directly under the Government was intro- 
duced. As the service was otherwise provided for, the authorities granted the 
villages till then held ox service tenur€ on certain terms. "The grant of the suit 
village made by the then Governor in Council is evidenced by Ex. D-r. It was 
granted to one Sriram Singam Naick, the ancestor of respondents 1 to 3. Bhas- 
karayya Naidu a descendant of Sriram Singam Naick was in possession ef the 
village and hediedleaving three sons Sreeramulu Naidu (the father of Respondents 
1 to3), Gopalaswami Naidu and Audikesavalu Naidu who were defendants 1 and 2 
in O. S. Ne. 14 of 1942, but who are not respondents in the appeal against the 
decree in «hat suit. The confmon question that arises in all these appeals is: 

“ What-is the nature of the interest created under the original of Ex. D-1?” » 

The document is a short one and may be set out in full.. It runs thus: 

* Puruvannah granted by the Right Monourable Edward Lord Clive Baron Clive of Walcot 
in the county of Salop, and Baron Plassy of the Kingdom of Ireland, Governor in Council of Ft. St. 


George, on the part of the Hon’ble the United Company of Merchants of England, tending to the 
East Indies to Streeram Singam Naick, late a Poligar of the District of Tripassore in the Honourable 
Company's Jagheer. ; i i 

Experience having shown'that the Police of Jagheer under the charge of the Poligars and Cavilgars, 


has been inadequate to the prevention of crimes, or the apprehension offoffenders, the Right Hon'ble 
the Governor in Council has determined to abolish that system ; l i 


To resume the fees appropriated to the support of it; and to introduce a general reform of the 
Police Department. In consideration of the loss to whjch persons employed in the system of Police 
will be in consyuence subjected, His Lordship in Couscil has resolved to compensate that by confirm- 
ing the villages they formerly held on moccassah tenure, to them, and their heirs on shrotrium tenure. 

2. In consequence of the foregoing resolution, the Governor in Council confers on you the 
village of Errongaud Cottah in the Zamindary of Streeperumbudoor en Shrotrium tenure chargeable 
with an annual rent of Pago@as 50 (fifty) including Russoofhs and Marahs, viz. : ibd 


Shrotrium rent, 5. e 
(torn) * | 

Pagoda Marah, 11—1/32, - 

Poligar Marah, 34—3/16. . 


3. The Governor in Council heving commuted the Russooms and Marahs assessable on the 
village of Errongatid. Coftah for money rent, you are entitled to collect these Russooms and Marahs 
at the rate entered in the dowle of fasli 1210 and to appropriate the amount to your own use. 


The Govétor in Council confirms to you and your heirs the village of Errongaud Cottah as, 


Shrotrium so long as you discharge the rent and are obedient to the laws and regulations established 
or to be established, under the authority of the Governor in Council (torn) for the time being ; 


In cónfirming to you and your heirs as shrotrium the village of Erungaud Cottah, you are to : 


understand that*the said village is not alienable by gift, sale or otherwise, but in default of legal 
heirs, that the said village shall revert to the Hon’ble Company.” ` - 


The lower Court accepted the respondents’ contention that the grant creates a 


succtssion of life estates in the' grantee and his successors and that the provision 
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against alienation enures not only for the bénefit of the grantor to resume on failure 
of legal heirs but also enables the successors of an alienor to avoid the alienation and 
to,recover the.property after the alienor’s death. On the other side the appellants 
contend that the grant creates an absolute estate of fee simple subject to the condi- 
tion that on failure of grantee's legal heirs, the ‘grantor is entitled to’ resume the 
village free from any alienations that may have been made by the grantee or by 
any of his successors. RN wo 


.. The three brothers became indebted to Papayya-Naidu, the father of appellants 
1 to 3 and the husband of the fourth appellant. ‘They executed Ex. P-1 to Papayya 
Naidu on 17th October 1921 to secure a.loan of Rupees Twenty thousand. Ex. P-1 
is a usufructuary mortgage deed under which the mortgagee is to be in possession 
and enjoyment of the suit village and appropriate the net income towards the 
interest payable under Ex. P-1 and on payment of the principal sum the village is 
to be delivered to the mortagagors. Srecramulu Naidu died of goth August, 1932 
and troubles arose soon afterwards. Papayya Naidu had obtained a money dtcree 
against the thrte brothers and in execution of that decree he attached the judg- 
ment-debtor’s interest in the suit village. Objection was taken to the validity of 
the attachment and the matter was finally decided by this Court. ' (Sundararajulu 
Naidu v. Papaiah Naidu.) We shall refer to that decision later. After the termina- 
tion of those proceedings respondents 1 to 3 the sons of Sreeramulu attempted to 
interfere with the mortgagee’s possession of thé village and ‘hence O. S. No, 17 of 
1942 was filed by the sons and widow of the original m8rtgagee for establishing. 
that the mortgage is valid and binding on the surviving mortgagors and on the 
sons of the deceased mortgagor. The other suit O. S. No. 13 of 1942 was filed by 
Sreeramulu’s'sons for recovery of their, one-third share in the income realised by 
the mortgagees after Sreeramulu's death. DNE i o. @ 

The grant under Ex. D-1 is a Crown grant agd is governed* by the Crown. 
Grants Act. Though a condition such as we have in clause-(5) of Ex. -1 will be 
invalid if the grant is made by.a private individual, it is perfectly valid in the case 
of.a Crown grant. Hence the only question is whéther the prohibition against 
alienation enables the successors of the aliengrs to “aviod the alienation? Or, 
was it put in only to enable the Crown to resume the property on failure of legal 
heirs. free from any intermediate alienation? This question fs not quite free from 
difficulty. Mr. Narasimhachariar the learnéd advocate for the appellants em- 
phasises the use of the word “ but" bétweén “ You are to understand that the said 
village is not alieriableeby gift, sale or otherwise " and ‘ in defavit of legal heirs, 
that the said village shall revert to thé Honourable Company" and urges 
thaf this means that the only .consequence of the violation contained in the first 
part of clause (5) is that mentioned.is the second part. There is muoli to Be said: 
for this View. It is urged on the other side that the latter part of clause ( 5). was. 
necessary ir order to make it clear that on alienation, the.grantor the East India 
Company was'not.to resume the grant forthwith but to get; it only on the failure of 
the legal heirs and that otherwife the clause must be. given the full effect which 
flows from its. language ande that the prohibition being an absolute one an 
alienation does not bind. the successor, at any rate. Another construction of the 
document is that.it created a series of liée estates: and that an alienation. by one 
lifé estate holder will not, by the nature of thé. estate taken .by him, enure be~ 
yond. his life-time. — - VE WE NA NOT | 


` TAs Said before the question.of thé Construction of Ex. I)-1 came up-for con-. 
sideration before the High Court on a former occasion when the appellants’ father, 
attached the interests of thé mortgagors in execution of a money decfee obtained. 
agáinst then during tpe- lifetime of.Sreeramulu Naidu. The objectiorf raised on: 
behalf of Sréeramulu-Naidu’s sons were Substantially the same as those put forWard, 
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by them in the present litigatiom. The. Subordinate Judge overruled. the objections 
and upheld the attachment. The appeal came on for hearing before Burn,and Abdur 
Rahman JJ.' There was a difference of opinion between the two learned Judges. 
Burn J., held that the view of the lower Court was right and that the creditor had 
the right of bringing the property to sale. Abdur Rahman J., differed from this 
view and held that the successors of the alienor*were entitled to ignore the aliena- 
tion taking advantage of this prohibition and that the alienation did not prevent 
them or their sons from asserting theit rights. He therefore directed the release of 
the one-third share of Sreeramfuly’s sons and as regards the shares of the other two 
brothers he directed the appointment of a receiver to realise the profits during their 
lifetime and to appropriate the income towards the decree obtained by the appel: 
lants’ father. The appeal was referred for decision by a third Judge and Venkata- 
ramana Rao J., who heard- the appeal (Sundararajulu Naidu v. Papaiah Naidu1,) on 
such reference took the view that the document created a series of life estates in the 
holders for the time being and that therefore by the very nature of the estate, the 
alienhtion would not enure beyond the lifetime of the ahenor. Hg also.tookethe 
view that the clause prohibiting alienation enabled the successors of the alienor to 
recover the property on the death of the alienee. As regards the shares of the other 
two -brothers he agreed with the direction made by Abdur Rahman, J. In this 
case-we are not concerned with the claim against the other two brothers who have 
acquiesced -in the decree granted by the lower: Court. We are only concerned 
with the question whether the mortgage created by Sreeramulu Naidu is binding 
on his sons. The appellants fail if either of the views propounded by Venkata- 
. ramana Rao, J.‘is right. If the estate created under the document is only a life 
éstate in each holder, then no alienation made by him can enure beyond his life- 
time. Likewise if the clause against alienation enables the successor of the aliénor to’ 
avoid the alienation, then again the appellants fail. It is urged by Mr. Narasimha- 
chariar for the appellants that the view taken by Venkataramana Rao, J. is wrong 
and that we ought not to follow it. Without going so far as to say that the decision 
is binding on the present appellaifts by way of res judicata, Mr. Raghava Rao urges | 
that the view taken by. Venkataramana Rao, J. is right arid that we ought to#ollow ' 
the decision of two learned Judges of this Court on the identical question as. to the 
effect of the document Ex. P-1. We have heard the learned Advocates at great 
length. While we are not prepared to agree that the document creates,a series of 
life estates, we are in agreement with the view expressed by Venkataramana Rao, 
and Abdur Rahman, JJ., that the effect of an alienation is not merely to enable 
the grantor to resume on failure of legal heirs but also to enable the successors 
ofthe alienor to avoid the alienation after his death. IUE 


Apart from the validity or otherwise of a provision against alienation,' the 
existence of «uch a provision. does not in our, opinion, control-what would otherwise 
be an absolute estate of fee simple so as to create a series of life estates in-each holder. 
In this case the grant to Sreeram Singam Naick who was till then holding the 
village in question on the service tenure says that this was abolished and the . 
preamble contained in the first paragraph says thafthe Governor in Council resolved 
to compensate the. loss sustained by the grantee by confirming the villages held: 
formerly ön mokhasa tenure to them and their heirs on shrotrium tenure. Clause 2 says 
that in consequence of the foregoing resolution, the Governor in Council. confers 
upon the grantee the village in questión on shrotrium tenure, Clause 3 says that.the- 
grantee is entitled to collect the Russoms and Merahs and to appropriate the amount’ 
to hisown useand clduse 4 provides that theGovernor in Councilconfirms ‘‘to you and . 
your. heirs”, d.e. the grantee-Sreeram Singam .Naick and his heirs-the village in ‘question 
as shrotrium,so long as he “ discharged the rent and are- obedient to the laws and 
regulations, established or to be established under the authority of the Governor- 
in-Council.” | If the documents had endedewith clause 4 there does not seem to be 
any rdom for argument that the estate created was anything other than an absolute 


ee 
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estate of fee simple. "That being so, the clause against alienation contained in. 
clause 5 wowld not, in'our opinion, lead to the conclusion that taking the document 
as a whole, the estate created. is one of a series of life estates: Reverter to:the donor 
or his heirs"on failure of the heirs of the grantee—a provision which i$'gengrally 
found in maintenance grants made. by holders of impartible estates to the junior 


* members of their family—does not Prevent an alienation and the alienee would be 


entitled to enjoy the property, at any rate, aslong as the line of the grantee continues. 
It is one thingto say that there is a restraint against alienation so as to let in not 
merely the grantor on failure of heirs but also the alienor's successor on the death 
of the alienee, but is quite another thing to s&y that the holder for the time being. 
has only a life estate. eg s E QNS 


LESS * 


Mr. Raghava Rao urges that the circumstances of this case and the véry nature. 

of the estate conferred. by the document show that it is only a life estáte in the 
*holder for the time being. ENS "IMMER "S 
_ The argumént is that prior to the grant Ex. D-1, the village in question belonged 

to the entire family of Sriram Singam Naick and’ that.the declared. object of the, 
grant as shown by the wording of the document is to provide for.the family as a 
whole and that the object of the grant would be frustrated by postulating a free 
hold estate of inheritance in Sriram Singam Naick and which he could alienate. 
at his pleasure. He relied on the decisions gf the Judicial Committee in Gulabdas 
Fugjivandas v. The Collector of Surat! and Nawab Bahadur of *Murshidabad v. Karnani 
Industrial Bank, Lid.,* both of which are referred to by Venkataramana Rao, J. In the 
earlier case of Gulabdas Fugjivandas v. The Collector of Surat!, a grant cf a certain 
villages evas made by the East India Company to one Najamooddin who was the 
Commander-in-chief of the forces of the Nawab and the declared object of the 
grant as stated in the document was to make'a provision for Najamooddjn and his 
descendants. The Judicial Committee pointed out thet it was the intentign of the 
East India Company as stated in the document to make a permanent provision 
for the family of the said Bukshee, i.e:, the grantee, - Having regard to the peculiar 
character of the grant from the Government under the circumstances related ,and 
having regard to the object which the grant expressed, the Judicial Committee came 
to the conclusion that the Court of Bombay was right in treating the grant as one 
conferring upon the descendants of Najamooddin, an estate for life and life only. 
The-grantee was the Commander-in-chief of the Nawab and as: his service as Com- 
mander-in-chief were no longer necessary as the East India Company. took over the 
administration of Surat, aeprovision' was made to recompense him and his descen- 
dants. The other case relied upon is Nawab Bahadur of Murshidabad v. Karnani 
Industrial Bank, Ltd.? There again the grantee was the eldest son of the Nawab Nazim 
of Bengal, Bihar and Orissa. A contract was entered into between the.Ggvernment 
and the grantee evidenced by a document dated 12th. March; 1891. © The grantee 
agreed to relinquish the title then held by him and.to accept in return the titlés 


was! Nawab Bahadur of Murshidabad and:Amir-ul-Omrah. <A provision was also 


to be made for the maintenance of the said dignity. The Secretary of State on 
behalf of the Government covenaated to pay for the due maintenance and syipport 
of the said titles to the grantee'and his lineal heirs male in perpetuity a particular 
sum and-agreed that the immoveable properties: mentioned én the schedule to the 
document should be held and enjoyed by,the ‘grantee and: such one among this 
male lineal heirs as may be successfully entitled to bold&he titles in perpetuity with 
and subject to the incidents, powers, limitations and conditions af to inalienability 
and otherwise. There was also a provision that the . use v Ts 


* Nawab Bahadur shall not, nor any of his successors in the said titles, sell, mortgage, devise or 
alienate the said properties respectively.” ee d^ pm MUS e 
" E gt ~ .7 9 Tow m - * " " `- 
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In that case the Judicial Committee held that the-interest created was one of a series 
of life estates. It will be observed that the title was to descend to one in the lineal 
male line and the grant was to support the dignity of the holder of the title for the 
time being. Unless we have circumstances similar to those present ifi the above 
case, it is difficult to say that a mere restraint on alienation leads to the inference 


that the estate created by the document is ont of a series of life estates., ^ — ..* 


"The next question is whether the restraint against alienation enables the 
successor of the alienor to repudiate the alienation after the death of the alienor. On 
this point the learned Judges.who, decided the earlier appeal in Sundararajulu Naidu 
V: Papiah Naidu* have taken the view that the.object of the clause was not merely to 
enable the grantor to resume on failure of legal hefrs but also for the benefit’of thé 
successors. As we said before, there is much to be said for the argument advanced 
by Mr. Narasimhachariar that the use of the word '* but ” between the two parts of 
clause 5 is some indication that the restraint was intended only.to enable the grantore 
to Yesume on failure of the grantee’s legal heirs. But giving the matter our best 
considérátion and having regard to the views éxpressed by all tMe three learned 
Judges, of this Court on the identical dociiment, we are not prepared to say that 
the construction ‘placed ‘upon it by the lower. Court is wrong. Both the views are 
possible: and we are not prepared to differ from thé view expressed by the learned 
ae in the prévious appeal. 


: Appéals Nos. 170 gnd 171 are'dismissed ; we make no order as to cqsts either 
here or in the lower Court. ! 


1 
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K S. A a : Appeals dismissed. 
UNN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| PRESENT :— MR. Justice SOMAYYA. $ E 
K.  Vaidyanàtha Mudaliar - : ; -eo Appellant. 
v. - : - * LI " ^ i 
M. N'edachisla: Mudaliar - .. Respondent. 


- ` Madras Estates Land ‘Act (Iof 1908), sections 3 (11) (a) and r11—Rent—Dues Jor the enjoyment of 
backyards of the houses of ryots—Proceedings under section 111 for their recovery Maintainability. 


we . A landholdér sought to recover by proceedings under section mı of the Madras Estates Land 
Act certain amounts due for water taken to the backyards ofthe houses of certain ryots. The 
backyards were not ryoti lands and there was no exchange of pattas and muchilikas in respect ef them, 
On æ question as to the right of the landholder to ding the holding to sale for recovery of the sums 
in question,e 

Held, that ‘the mere fact that a person who happens, to be a ryot 1s under an obligation to- -pay 
somé amounts to a landholder in respect of certain non-ryoti lands in the estate does not make those 


amounts payable “rent” ness the Act. In the curcunistineeg the proceedings taken by the landa 


holder was misconceived.* — - e. 

` . Appeals against the decrees:of the District fore Chingleput, in A. S. Nos: 
231 add 232 of 1942 and 130 and 137 of 1943; preferred against the decrees of: the 
Court of the Subordingte Judge, nine bus in S. S. Nos. 282 and 283 of 1941 and 


353 and 352 of 1942. : 
Vz Govindarajachari for ® ppellant. 
V. Ramasivami | Aiyar for Respondent. 
The Court delivered the following 


JÜRGCMENT. —Second: Appeals Nos. 328 to 330 of 1944. arise out of suits filed. 
by the plaintiffs who happen to be certaip ryots ir in the village of Annamalai Putheri, 
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of which the respondent is the landholder: "The'amounts for the recovery of which 
proceedings were taken under section 111 of the Madras. Estates Land Act are 
alleged to be due for water taken to the backyards of the plaintiffs’ houses. The 
plaintiffs cóntest the right of the landholder to bring the holding to sale for recovery 
of these sums which accrued due in respect of the backyards. I called for findings 
* as it was not clear whether the backyards are ryotilands. I also called for a finding 
on the question whether there was an exchange of patta and muchilika 1n respect 
of these backyards. The findings are that thé backyards are not ryoti lands and that 
there has been no exchange- of pattas and muchilikas With reference to the backyards. 
True the plaintiffs have executed müchilikas and accepted pattas with réferemce 
to. ryeti lands of which they are the'ryots. -But with respect to the backyards 1t 1$ 
clear that there is no pasta and no muchilika and that they are. not .tyoti lands. 
A very ingenious argument has been attempted on behalf of the respondent.: His 
, learned advocate urges that under section 77 a landholder is given a right of recover- 
ing an arrear of rent-either-by à suit or by distraint and sale o&moveable*property 
or by sale of a ryot’s holding and that therefore if the amount in question is an afrear 
of-rent in respect of the backyard the landholder may proceed to recover it by sale 
of the ryot’s holding; that is, ryoti land included in the patta. ‘This does not appear 
to me to be correct.. The expression “rent ” is defined in section 3 (11).to mean 
whatever is lawfully payable in money or in kind or in: both to à landholder by.a 
ryot and the term *' ryot ” is defined in section 3 (15) to mean a. person who holds 
for the purpose of agriculture ryoti land om cóndition of paying to the landholder 
the rent which is legally due upon it. It is admitted that backyards are.not,ryot 
lands. If backyards are not ryoti lands, then. what is payable in respect of them is 
not an amount which has to be paid by a ryot and does not satisfy the ‘definition 
of“ rent ” in section 3 (11). Attention is drawn to the provisions of section 3 (11) (a) 
by which an amount which is payable by way of a local tax, .cess, etc., payable to 
a landholder by a-ryot is made rent. ‘The terms of this clause appear to me to be 
against the respondent’s contention, © An amount® payable by a ryot By.way of 
a local cess or otlíer sum lawfully payable is not 5n ever case’made.“* rent "., It 
is'madt “ rent ”? only where it is payable by a ryot as'such, according to the law or 
usage having the force of law. Then and then alone the local cess or tax or fee is 
included in the definition of “rent.” — Sectio: 3 (11) (a) is dn.enlargement by: a 
specific enactment of what otherwise would not be included in section: 3 .(11). 
If.section 3 (11) had stood ‘alone, the amounts that are set out in section 3 (11) (æ, 
would not be rent but that they are made *' rent ” by an express enactment. , This 
shows that the mere fact that a person who happens to be a ryot. isunder an obli- 
gation to pay some amounts to the landholder in.respect of certain non-ryoti lads 
in the éstate does not make those amounts payable “‘ rent ”. under the Act. . E 
The result is that the proceedings taken by. the landholder must be heldeto be 
misconceived and the appeals allowed "and the suits decreed. po M UR UM Ls 
‘*- Coming to S: A. No. 327, itis agreed that the suit must be decreed in respect 
we» of Rs. 15-6-2. That is, thé landholder is not entitled to, recover Rs. 15-6-2 which 
= is the amount levied on the property included in this suit. -But. he is entitled: to 
recover the balance, namely, R$. 0-8-3 which. is now admitted to be a sum levied 
in respect of what is clearly ryoti land in the holding of this particular ryot: © Subject 
to this modification the suit is decreed. ° a SE E ML UN 
It is said that the admitted amounts have beén waid. . No further proceedings 
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will be taken by the landholder. .. M n. Am NO LXI 
. The appellants are entitled to their costs throughout in*all the Courts. ; No 
leave. S. P S oq de M DL opi uw. Trucs] 
N - P «e : " E * p- B E l ETS . | eR MERE -surt 
K.G. .U iga i 0o ls... s Appeals allowed. = 
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[PRIVY COUNCIL.] - 
(On appeal from the Supreme Court of Ceylon.) œ 


PRESENT :—Lorp RusseLL or Kittowen, Lorp WRIGHT, LORD GODDARD, 
SIR MADHAVAN Nair AND Sir Joun BEAUMONT. ae 


Goonesiriha : "S eM Appellant” 
D. 2S. 79$ 
The Honourable O. L. de Kretser .. Respondent. 


Certiorari, writ of—Court competént to issue, cannot sue it to bring up an order made by a Fudge of that 

Cowri—Cannót run from one superior Court to another superior Couri—Ceylon (States Council Elections) Order in 

. Council (1931)— Election petition undez, to Supreme Court—Oader-by Fudge ofthat Court—Supreme Court cannot 
issue the writ to bring up such an order to be quashed. jS y 


A Court having jurisdiction to issue a writ of certiorari will not ind cannot issue it to bring up 
an order made by a Judge of that Court. Nor will a Superior Court issue the writ directed to another 
Superior -Court. 


While the ordinante constituting the Supreme Court of Ceylon does not confer upon it original, 
but nly appellate jurisdiction in civil cases, the cognizance of election petitions under the Ceylon 
(States Council Elections) Order in Council, is a special jurisdiction conferred ‘upon the Supreme 
Court by the latter Order in Council. An election petition is a proceeding in the Supreme Court. 
Cognizance of these petitions is an extension of or addition to,the ordinary jurisdiction of the Supreme 
Court-and consequently certiorari cannot be granted to bring up any order made in the exercise of 
that jurisdiction. Even if the election judge is to be regarded as a special or independent tribunal 
his Court would be a Superior Court. 


D. N. Pritt, K.G:,.P. V. Subba Row and R. Parikh for Appellant. 
EF. Graham for Respondent. - os . 
. Their Lordships’ Judgment was delivered by py = 
.Lorp Gopparp.~—On 26th April, 1941, a by-election was held for the return 
of a member of the Ceylon State Council for the electorate of ColomboeNorth. 
The successful candidate was a Mr. de Silva, and the present appellant, who takes 
an active part in political and municipal affairs in Colombo, was one of his pro- 
minent supporters. Subsequgntly, a petition was presented to the Supreme Court 
of Ceylon, under the Ceylon (States Council Elections) Order-in Council, 1931, 
asking that the election might be declared void and alleging general intimigation, 
treating and. undue influence. In two instances undue influence on electors to 
cause them to vote.for Mr. de Silva was alleged to have.been exercised by the 
appellant, and in his judgment which was delivered on 22nd December, 1941, the 
Election Judge, who is the present respondent, found both these charges proved. 
The learned Judge thereupon ordered that notice should at once be given to the 
appellant in terms.of Article 79 (2) ofthe Order in Council to show cause why he 
shquld: not be feported to His Excellency the Governor a$ having been guilty of a 
corrupt practice. The offence of undue influence, as defined by Article 53 of.the 
Order in Council is by Article 55 declared to be a ccrrupt practice. The combined 
effect*of Article 55 (1) and Article 79 (3),if that a person reported for a corrupt 
practice is rendered incapable of voting or being’ elected to the State Council for a 
period of'seven years. The notice given to the appellant to show cause referred to 


^ 


e 


* 


> 


only one of the cases ue proved against him. Om appearing to show cause«m= 


the appellant, who had given evidence on the tfial of the petition, desired to call 
nine witnesses, whose names he had previously given, with, the object of proving 
that he was not guilty of the offence specified in the notice which the Election 
Judge had found proved. The learnedeJudge refused to hear these witnesses, on 
. the.ground that he could not be asked to reverse the findings which he had already 

made on the jrial of the pettion* He held that, as by Article 78 of the Order in 


Council his determfnation as to the validity of the election.was final, it followed that . 


his finding that a person had committed a corrupt or illegal practice must necessarily 
be final algo, and he reported the appellant. The appellant then moved the 
Supreme Court for a mandate in the nature of a writ of certiorari to bring up "what 
wag called the Order by which he was reported, though it*would perhaps be more 


accutate to call it simply the report, and have it quashed. On June rst, 1942, 
— n ———Á—— He —sÓ——À MTM RB Pt ut HH rp tey 


` * P. C, Appeal No. 51 of 1943. : 20th December, 1944. 
\ 
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the Chief Justice of Ceylon delivered judgment refusing to issue the mandate, 
holding that the Election Court in Ceylon was a Superior Court to which no writ 
in the nature of certiorari -would lie. Against his refusal the Supreme Court gave 
the appellant leave to appeal to His Majesty in Council. à 
Their Lordships are of opinion that the judgment of the learned Chief Justice 
* is plainly right. By Article 75 of the Order in: Council every election petition is 
to be tried by the Chief Justice or a Judge of the Supreme Court nominated by him; 
and the Chief Justice or the nominated Judge are referred to in the order as the 
Election Judge. By clause 5 of this Article it is provided that unless otherwise 
ordered by the Chief Judge all interlocutory matters in connection with a petitien , 
may be dealt with and decided by any Judge of the Supreme ‘Court. Article 76 
provides that an election getition may be presented to the Supreme Court by one or 
more of certain classes of persons. These two sections alone would appear to show 
quite clearly that'an election petition is a proceeding in the Supreme Court, and a 
* reference-to the rules of procedure Which are enacted in the Sixth Schedule to the 
Order confirms, if confirmation were necessary, this view. Rule 4 gives the form a, 
petition is to take and its heading is “ In the Supreme Court of Ceylon.” Rule 29 
deals with the withdrawal of a petition which cannot þe done without the leave.of 
the Judge, that is the Election Judge. Sub-rule 2 of this rule prescribes the affida- 
vits which are to be filed on such an application; but provides that a Judge of the 
Supreme Court, and notonly the Election Judge, may on special grounds dispense 
with the affidavit ofany particular person. Again rule 37 provides that the petition 
is not to abate because a respondent dies, resigns, or gives notice to the Court, that 
he does not intend to oppose the petition, and provision is made as to how and when, 
notice is to be given to the Court. While the Ordinance constituting the Supreme 
Court does not confer upon it original, but only appellate jurisdiction in civil cases, 
their Lordships are of opinion that cognizance of election petitions is*a special 
jurisdiction conferred upon the Supreme Court by the Order in Coungil, and that is 
abundantly clear from the provisions to which they hawe referred. It is wal settled’ 
and counsel did not seek to argue to the contrary, that a Court having jurisdiction 
to issue a writ of certiorari will not and cannot issue it to bring up an order madè 
by a Judge of that Court. Nor will a Superior Court issue the writ directed to 
another Superior Court—Reg v. Justices of Central Criminal Court'—and if the 
Election Judge is to be regarded as a special or independent tribunal his Court would, 
in their Lordships’ opinion, be a Superior Court. Considering that the Court is 
held before a Judge of the Supreme Court from whose decision there is no appeal, 
it could not be otherwise. But their Lordships are of opinion that the true view 
is that cognizance of thest petitions is an extension of, or addition to, the ordinary 
Jurisdiction of the Supreme Court and: consequently certiorari cannot be granted: 
to bring up any order made in the exercise of that jurisdiction. As the appellant’s 
motion was rightly rejected it is unndtessary to consider the other matters raised 
in the appeal and their Lordships will humbly advise His Majesty that it should be 
dismissed with costs. ' 
==» Solicitors for appellante: Hy. S. L. Polak & C. * . 
Solicitors for EDO OREAET Burchells: l 


V.S. 


, ^ 
CET: 





Appeal dismissed. 
» IN THE HIGH COURT OF JUDICATURE , AT MADRAS, 
/ PRESENT :—Mnm. JUSTICE BYERS.” 2 i 
Sri Vyricherla Chandramani  Pattamahadevi "Zath indarini of . 
. Chemudu estaie - os a nn “Appellant 
U. a 
The Municipal Colücil Vizagapatam, represented D its | Commis- P 
: sloner,. Vizagapatam d - Respondent. 


Madras District. Municipdlities: Act (V of EUN section 81, rM (3) and (4) —Constrction aed 
covered E EE “ agricultural land ? for purposes of ECCE to. property tax, ° 
(1883), 11 EP: 419 "E 
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; The use of the word “agriculture” in section 81 (3) of the Madras District Municipalities Act 
18 not to denote agriculture in the narrowest sense of the word but to distinguish land which is culti- 
vated or used for agricultural purpose from land which is not so used or covered by arty crop. ' Agri- 
culture includes for the purposes of tae Act, the cultivation .of a casuarina tope and land covered by a 
Casuarina plantation is agricultural {gnd for purposes of assessment to property tax urfler section 81, . 


- 


clauses (3) and (4) of the Madras District Municipalities Act, 


_ Appeal against the decree of the Court of the Subordinate Judge, Vizagapatam; 
in A. S.-No. 89 of 1944, preferred against the decree of the Court of the District 
Munsiff, Vizagapatam, in O. S. No. 6 of 1942. ma A E 


e A. Umamaheswaram for Appellant. . - e A 


., P. S. Raghavarama Sasiré for Respondent: e a 00$ i 
_Uhe Court delivered the following ° NEP "T LA 
Jupcment.—The question which arises in this second appeal is whether land 

covered ,by a casuarina plantation is agricultural land for purposes -of assessment | 

to property tax under section. 81, clauses (3) and (4) of the Madras District Muni- 

. Cipalities Act. hiver oe ° ? 


The facts so"far as they are necessary are that the appellant is the owner of a 
field measuring ır acres within the Vizagapatam municipal limits. - During the 
relevant period six acres were used as pasture and: were assessed accordingly-under 
section 81 (4) (a) of the Act; the remaining five acres were covered .by.casuarina - 
trees and; rejecting the appellant’s.claim to their assessment as agricultural land, 
were assessed under section 81 (3). An appeal was carried without success to the 
municipal council, and eventually a suit was filed in:the District Munsiff’s Court: 
The plaintiff was unsuccessful in the suit and also in the lower appellate Court. 
‘As already stated, the only point taken is that for purposes cf section 81 of she Dis- 
trict Municipalities Act the word ‘ agriculture’ must be construed in its widest 
sense-so as to include not only the cultivation of food crops but also the cultivation 
of garden crops, trees, bushgs and- flowers. x i N 

. The two decisions of this Court which first require notice are Pavadai Pathan 
v. Ramaswami Chetty) and Chandrasekhara Bharathi Swamigal v. Duraiswami Naidu*. 
. In the first of these cases it was held that a leasé of land for growing casuarina trees 
was a lease for an agricultural puepose within the meaning of section 117 of the 
Transfer of Property Act. The Transfer of Property Act contains no definition of 
the word ‘‘ agriculture,” and the learned Judges held that it connoted not only 
tilling the soil for raising food products but included the cultivation of the soil for 
any useful purpose. The second of these decisions related to’ the word “ agri- 
culture 'as used in the Madras Estates Land Act, and*it was held in that case 
that growing casuarina trees, that is trees for fuel, is not an. agricultural ‘purpose 
şo as to, make a person who holds the land for that purpose a ryot within the meaning 
of tht Maf]ras Estates Land Act. In the*Madras Estates Land Act, the word 
“ agriculture " is thus defined : LE = Es e 
x “< Agriculture with its grammatical variations and cognate expressions shall include horti- 
culture” e €). gm :. . PD qo M 
and Ananthakrishna Aiyar, J., applying the legal maxim. expressio "unius est exclusio 
alterius, thought that this was of peculiar.significtnce. Both the learned- Judges 
examined. various provisions of the ‘Act in discussing the.precise meaning of the 
word “ agriculture’? inerelation to the «Madras Estates Land Act before holding 
that it did not include the eultivation of a casuarina tope. __ Ri o. 

In Sarojim Dew v. Sri K. rishna Anjaneya Subramaniam?, the meaning of the words 
“ agricultural land ’? was discussed at sofne length in relation to the provisions of 
. the Hindu Women’s Rights to Property Act, 1937. Patanjali Sastri, J., before 

examining he various decisions made this observation: ` à ud 
“It issomewhat remarkable that a word in such common use as ‘agriculture’ should have 


‘Piven rise to. a,great divergence of judicial opinionein regard to its interpretation." 


1 


~ 
* 
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Reference was made to the decision of the Privy Council in Kesho;Prasad Singh v. 
Sheo PargashOjha, in which it was held that land granted by a zamindar “ for the 
purpose of planting a grove the grantee agreeing to deliver one half of the fruit to the 
zamindar ’*was not “ land held for. agricultural purposes ” within the meaning of 
the Agra Tenancy Act. The learned Judge pointed out that the earlier decisions 
in that province were based on the peculiar status of grove-holders who had no rights 
in the land after the trees were cut, and he.went on to observe that in the judgment 
of the Privy Council there was no discussion of the meaning ofthe term “ agriculture "' 
and no test of any general application was laid down? ‘The District Municipalities 
Act contains no definition of the word * agriculture’ and it is therefore necessary 
to interpret it in thé light of vasious relevant provisions of the Act and with particular 
reference to the purpose for which the word has been used. " 


Section 81 (1) commences with these words : 


"f If the council by a resolution détermines that a property tax shall be levied, such tax shall be 
levied on all;buildings and lands within municipab limits save those exempt@d by or under this Act 
or any other law.,* i vM i £ 


[* 
* 


Clause (2) is in these, words : ` l 
* Save as otherwise provided in this Act, those taxes shall be levied at such.percentages of the 
annual value of lands or buildings or both as may be fixed by the municipal council, subject to the 
provisions of section 78.” l ; 
Clause (3) runs thus : l ae ’ 
**'Thg municipal council may, in the case of lande which are not used exclusively for agricultural 
purposes and are not occupied by, or adjacent and appurtenant to, Buildings, levy those taxes at 
such percentages of the capital value of such lands or at such rates with reference to the extent of such: 
lands às it may fix.” 2A d os y i 
_ Clause 4 (a), under. which the plaintiff (appellant) claims to be assessed, is 
in these words : ' E a JM 
7^ The municipal council may, in the case of lands used exclusively for agricultural purposes, : 
levy those taxes at such proportion as it-may fix of the annual value of such lands *as calculated 
in accordance with the provisions of section 7g of the Madras Focal Boards Act, 1920.4" 


vw : Section. 82 (1) reads thus : j - 


aise 


__{ Every building shall be assessed together with its site and other adjacent premises occupied 
as'án.-appurtenance thereto unless the owner of the building'is a different person from the ‘owner 
of such site or premises.” e — - l AA 
If these seqtions and their clauses are considered together, it‘seems clear that one 
of their main purposes is' to distinguish between the various classes of land assessable: 
to propérty-tax. There are'sites occupied by buildings and their adjacent premises, 
assessable together with buildings standing upon them under séctign 82 (1) of the 
‘Act j> under section 81 (4) there is land used exclusively for agricultural purposes, 
apparently irrespective of its situation in relation to buildings ; and section 81 (93) . 
contemplates, the assessment of land which is not used exclusively for agricultural 
purposes and is not occupied by buildings or appurtenant to building$, that is-to . 
say, house-sites, backyards, compounds, etc. Thus it appears that the use of the 


word ‘‘ agriculture ” in section 81 (3). of the Act is not.to denoté “ agriculture "' 


in the narrowest sense of tht word,but to distinguish laxtd which is cultivated or used 
for an agricultural purpose from land which is not so used or covered with any crop. 
hi discussing. the meaning of fhe word “ agriculture ” in relation to the Hindu 
Women's Rights to Property Act, Patanjali Sastri, J., after referring to the Legis- 
lative Lists in the Government of India ‘Act, 1935, uses tltese words : l 

. `“ [n such context it seems to us that.the expression ‘ agricułtural land’ must receive the widest 


meaning, for it would: be somewhat grotesque to suppose that Pa®liament intended that lands devoted 


to the production of one kind of crop should deyolve according to laws pasted by Provincial Legis- 
latures, while those used for growing another kind should pass according to,laws magle by the Central 
Legislature, or that ‘the circumstances in which the cultivation is carried on’ (per Reilly, J., in Chandra- . 
sekhara Bharathi Swamigal v. Duraiswami Naidu*®), should determine the law which governs the devolution : 
of the land. Nor could it have been intended that succession to such lands should depend on the: 
degree of.tillage or preparation, of the soil or of the-skill and labour expended in rearing and main-. 
taining the.plants, We are of opinion that for the purposes of the relevant entries in Lists II and III. 





- 
on 


ær + = te an= er * - - n . ~ agra - - - -- -r - - . + - - e 
“x, (1924) 47 MLL.]. 824 LR: 51 LA, 381 3 2. (1931) 6: M.L.J. 648-: LLR. 54 Mad. 
I.L.R- 46 All. 831 (P.G.). goo. Ye hse te oe - i . a cs s s . 


e. 


318 . 5 —* +) THE “MADRAS ‘LAW JOURNAL REPORTS, -. - . [1945: 


of Schedule VII, the expression * agricultural lands’ must be taken to include lands which aré used, 

or are capable of being used for raising any valuable plants or trees or for any other gurpose of hus- 
bandry. It follows that the mango grove in question is agricultural land in respect of which the  * 
Hindu Women's Rights to Property Act, 1937, does not operate to regulate successiog." 


In the same way it would be absurd to hold that for purposes of taxation under ' 
the District Municipalities Act land occupied ky a betel grove or a mango tope is » 
agricultural land and that land covered by a casuarina tope is not agricultural 
land. Having regard to the purpose with which the word “ agriculture " has been 
used in -the relevant sections of the Act, my view is that it includes the cultivation 
ofa casuarina tope. - g 
In the result the appeal äs towed, the decision of both the lower Courjs are 
set aside, and the plaintiff’s suit is decreed wae ‘costs thpoughout. ee 


Leave to appeal is HTeH eos ! : 
. K. S. j ———— i mm aliit, 


€. ‘IN THE fucu COURT OF ‘SUDICATURE AT MADRAS. g NE 
PRESENT :—MR. JusTicE SOMAYYA AND MR. JUSTICE YAHYA ALI. 
Jaina . Muhammad Sheriff Maracair alias Jackiria ‘Muhammad . 


- Sheriff Maracair (deceased) and others - 25 Appellants? 
v. i TN 
The. Official Assignee of Madras and others ae es Respondents, 


_ Administrator —Afipoiniment by ‘ foreign Court—Right to maintain .suit in. British India — Acquisition . of 
Foram. domicile—Inference from circumstances—Undischarged bankrupt—Right to maintain suit as administrator 
~—Suit to avoid alienations of insoluent—Leave of Insolvency Court—Presidency Towns Insolvency Act . (IIT of 
(1909), section 17— Cil Procedure Code (V of 1908), Order x, rule 8—Applicability. 

"The deceased went to Singapore in 1884, married a wife and started a business at that place. 
He returned to India finally in 1909 but there was no evidence that from 1884, he lived continuously 
in Singapore, It appeared that by another wife of his in India he had a number of children and 
apparently he’ wa visiting India a number of times. After 1909 he never went back to Singapore. 
and he lod®d after his business there from India. : 
à Held, that it could not be said under the circumstances that the KIEGPdSpd acquired a DIORAOEE 226 

omicile., sot 

An administrator appointed by a ieee Court is is not entitled to sue in the British Indian Courts 
for recovery of immoveable property. © 

An administrator who is an undischarged bankrupt can nevertheless maintain a suit as sdininie 
trator of his father since such a right does not vest in the assignee in his: bankruptcy. 

A suit by a creditor to set aside alienations made by the insolvent or to assert a claim | on behalf 
of the estate of the insolvent against a third party can be maintained without the leave of the Insol- - 
vency Court. e i 9c 

‘Chidambaram Chettiar v. Sellakumara Goundan, (1941) 2 M.L.J. 684 : I. L.R, (1942) Mad. I (F. BJg 
. relied on. 

. Order 1, rule 8, Civil Procedure Code, only applies where some persons out of a large body of d 
persons entitlet to file a suit desire to conduct procglings on behalf of themselves and on behalf ` 
of the absentee parties. But when all the persons jointly interested are made parties, Order 1, rule 8 
does ot apply and there is no need to apply for leave of the Court. 


, Appeals against the deczee of the District Court, Bast Tanjore, in O: S. No. m 
1 of 1941. 
V. Rgmaswami Aiyar and S. Ramachandra Aiyar für Appellants and N. 'T. Raghu- 
nathan and R. Vaidyanathan for Respondents in Appeal-No. 257 of 1943. 
K. V. Ramachandra Atyar for the Appellants, The, Official Assignee of Madras: 
(V. Thiagarajan) in-person in & peal’ Nos. 304 and 417 of 1943 and R. Viswanathan 
and N. D. Varadachari for Respondents in Appeal No. 304- of 1943. RS Bd 
The Judgment “of the Court was delivered by EU 
. Somayya, 7.—Thése three appeals arise out of O. S. No., 1 of 1941 on the fle 
of the Distriat Court of East Tanjore. The suit was filed by the appellarit i in A. S. 
No. 257 of 4943 for various reliefs regarding the properties in suit. ` The first defend-- 
ant is the Official Assignee of Madras whoeis acting as an auxiliary of the: Official: 
Assignee. of Singapore. in the poo of the second defendant K. Muhammad 





+ 
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Hussain. Muhammad Hussain. was -adjudged a bankrupt by the Singapore Court 


` by an order passed in January, 1931. ^ At the instance of the Official Assignee of 


Singapore in whor the estate of the second defendant vested, the-Official Assignee. 
of. Madras has been acting in aid of and as the auxiliary of the Singapore Official 


Assignee. This is by an order of the High Court of Madras passed in its iħsol- 
vency jurisdiction.  . Vale - a i 


Qne Zacharia Hussain of Velanganni in the Tanjore district started a business. 
in Singapore in boats, lighters, etc., in 1884, and built up a lucrative business: - 
He took his wife’s brother the second defendant, Muhammad Hussain to assist ‘him 
in the business. Zacharia left Muhammad Hussain in charge of the business and 
returned to India in 1909, having appointed him as his agent. It would appear 
that from 1909 to 1911 another person was associated as- joint agent with the second ` 
defendant and afterwards the second defendant was acting as the sole agent of 


Zacharia Hussain. Zacharia lived ever afterwards in British India and did not 


go tosSingapore, He died in British India on the 20th December, 1917. There- 

after the second defendant was left in sole charge without any effective control. 
The plaintiff Sheriff Maracair is the eldest son of Zacharia. The third defendant 

is his Singapore wife. Fourth and fifth defendants are the sons of Zacharia and: 
brothers of the plaintiff and the sixth defendant is Zacharia's daughter by his Indian: 
wife. ‘The seventh defendant is the wife of the second defendant and she is impleaded. 
as being sin possession of certain properties claimed in suit. We are not in- this: 
appeal concerned with the eighth defendant. The ninth défendant is the Muslim? 
Association of Nagore. It is in possession of the fourth item in Schedule B.: The’ 
tenth defendant is the purchaser of the properties in.C schedule. - He died during. 
the pendency of the suit and defendants 12 to 15 have been added as legal repre- - 
sentatives. We are not concerned with the eleventh defendant in this appeal. - ^ 


. Plaintiff and the third defendant were appointed joint adminisfrators of the ' 
estate of Zacharia Hussain by the Supreme Court of Singapore under Letters of. 
Administration evidenced by Ex. P-1-a dated 6th August, 1926. The two executors 
filed C.*8. No. 96 of 1926 in the Singapore Court for a declaration that the second: 
defendant Muhammad Hussain was a trustee for-the estate of Zacharia and was 
bound to render accounts as such. The suit ws decreed by the Singapore Court 
and Ex. Pw. is the judgment. The decretal portion of the judgment directed the 
second defendant to render an account of his management on the footing that 
he was an agent and trustee bound to account. An appeal was filed against that 
judgment and during the, pendency of.the appeal the parties came to a settlement 
evidenced by Ex. P-3 dated the 2oth June, 1929, by which an account of the business _ 
in boats and lighters carried on in the name of the second defendant’ from the 1st 
January, 1925, should be taken and settled by the person. named in it and that the 


' net assets should be divided in equal shares between the estate of thè deceased 


Zacharia and Muhammad Hussain the defendant. Certain properties mentioned 


. 


aai: paragraph 7 of P-3 were also to be divided between the two parties and clausé 9. 


which is important says this: — , 
“ Neither party to have any claim egainst the other for any properties either in Singapore or in 
India save as herein mentioned." l f ; l i e = 
Nothing seems to have been done in pursuance of this and,the parties eritered into 
a partnership agreement evidenced by Ex. P-4 on the 23rd November, 1928. Instead 
of having an account taken of the business as directed @y Ex. P-3 the parties agreed. 
that the business should be run in partnezship with the administrators of the estate 
of Zacharia on the one side and Muhammad Hussain the second defendant on. the 
other. It would.appear that the second defendant had transferred his business 
in lighters and boats to his Singapore wife and the assets of that business and the. 
other properties in Sinfapore were broyght into the partnership as pártnership. 
assets. "There are other conditions which will be referred to when netessaryr 


Even before Ex. P-3 the plaintiff herein was adjudicated an insolvent af the 
instance of the second defendant on the 4th February, 1927. The debt on the 


4! . . e 


* 
i 
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chased in the name of. the seventh defendant under. Ex. D-14.0n the 7th January, ` 


pérties subféct’ to the? mortgage in favour ôf the ninth defendant under Ex, D-12, 


the creditots .of the-second defendant." , be eee pn C a 
CLEA t, Tox Pere S v. UN ds T e x aa LR DE F Fa a + ee ge 
Various defences were raised by the different sets of defendants. ‘The seventh 

deferfdant’s defence. i$ that'she herself found the money required for thé purchase 

of item: 3 of schédule B and that she ‘has-been in adverse possession of. the property : 


La r 


- 
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ever since the date- of her purchase.in. 1927." “As regards the assignment of the: 
mortgage, ‘she says-that she found:.the money. for it. “The ninth defendant’s case, 
is that the,suit is.barred by limitation: The tenth’ defendant says that he is a bond 
fide purchaser for value without notice of any claim on the part of Zacharia’s estate 

a or of the embarrassing position of the second: defendant and that in either case he is 
protected against the claim of the plaintiff. - : į 


The learned District Judge held that the acquisitions in the name of the seventh 
defendant of the third item in schedule-B and of the mortgage right mentioned in 
schedule E were really made with the moneys sert by the second defendant feom 
Singapore and that those moneys came out'of Zachayia’s estate. The lower Court 
held that there was no question of adverse possession by the wife against the husband 
and that the suit was not barred by limitation. He therefore gave a decree against 
the properties in the hands of the seventh ‘defendant. As regards the ninth defend- 

æ ant the learned Judge held that the aliqnation under Ex. D-a3 is binding on the 
plajntiff and that the ninth defendant must however pay Rs. 1,500 to the platntff. 
The tenth deféndant was found to be a bona fide purchaser for value without notice 
of the claim of Zacharia’s estate and the suit against the tenth defendant .was in 
consequence dismissed.-- The suit was also- held to -be barred by limitation against 
the tenth defendant. Appeal No..257 is filed by the plaintiff against the legal 
representatives of the tenth defendant. . -There is no appeal by the plaintiff regarding 
the dismissal of the suit for- possession agains’ the ninth defendant but there is an 
appeal by the ninth defendant regarding-the direction nfade by the lower Court 
that it should pay Rs. 1,500 to the plaintiff. "Thisis.Appeal No. 304 of 1943. The 
last Appeal No. 417 is by the seventh defendant and she attacks the decree of the 
lower Ciourt directing that -the plaintiff is entitled to get the items in her possession. 


. A number of questions relating-to the maintainability of the suit at the instance 
of the plaintiff have been ‘raised and we shall deal with’ them aftey PE the 
ee of facts /  "- : iix 


| (Their. Lordships dealt with. the facts p thé « case and continued). 


Thus on the merits of the case wé have no reason to disturb the findings of the 
learned Judge as regards the properties claimed: by the various defendants. 


lt now remains for us-to déal with thé various objections raised to the main- 
tainability of the suit. The first point urged. i is that the plaintiff has filed this suit 
mainly as a joint adrhinisiratot of the estate of Zacharia, that he was appointed 
as such administrator by the Supreme Court of Singapore and that an adminis- 
‘trator appointed by a fóreign Court is not entitled to suc in British Indian Courts 
for recovery of immoveable property. As regards the law on this subject, there is 


no difficulty. In 13 Hapur $ pad of ngon we have the following passage 
in paragraph 473: 
^ The most important distinction Between PS in rem and Sudgments inter partes isethat 
whereas the latter are only binding as between the parties thereto and those who are privy to them, 
“a the judgment in rem of a Court of competent jurisdiction is, as regards persons domiciled and property 
situated within the jurisdiction of the Court pronouncing the judgment, conclusive against all the 
world in whatever it settles as to theetatus of the persoris or property, or as to the right or-title to 
‘the latter, and as'to whatever disposition it makes of the property itself, or of the proceed8 of its sale. 
In other words, all persons, whether party to the proceedings or not, are estopped from averring that 
the status of persons or things, the right-or title fo property, is othei*than the Court has by such a 
judgment declared or made it to be. But a judgment in reg can have no effect a&such beyond tlie 
limits of thé state within which the Court delivering the judgment exercises jurisdiction, unless the. 
‘thing affected is situate, or the persons affected. is domiciled, within those &mits." 


Again, we have the. following Dosage d in Cheshire. on Private Puiernaonot Law 
(and edition), page 508 : . 

.. > © The rule is absolute that the status of án » administrator —€ by a fides iusti is not re- 
cognised i in England. + Histitle relates only to pgoperty that lies within the jurisdiction of the cquntry 


Whence hederives his authority, and therefore he as no right to take or to recover property i in England 
without a grant from the English: Court.” 


-It is alleged by Mr. Ramaswaint? Iyer; learned -counsel for ilis plaintiff-appellant, 
that.the deceased Zacharia acquired the SADOS: domicile and that that would 
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enable his client to file the suit. He points out that Zacharia went to Singapore 
in 1884, married a Singapore wife, started a business and settled down there: ‘The 


inference that the learned advocate asks us^to draw is that the deceasqd had the . 


intention of permanently settling down at Singapore and that he abandoned: the . 
domicile of origin, viz., the Indian domicile. If really Zacharia had settled down 
at Singapore and had abándoned his domicile of origin and had intended to stay 
permanently at Singapore the result contended for may follow. But there is no 
evidence regarding the circumstances under which Zacharia went and started 
business at Singapore. ‘There is no allegation in the plaint that Zacharia: settled 
down at Singapore permanently without any idea of returning to India and that 
he therefore acquired the foreign docimile. Further there is no evidence from 
which we can say that he abandoned the Indian domicile. True it is that 
he returned to India finally in 190g but there is no evidence that from 1884 - 
Zachariaelived congnuously in Singapore. It is in evidence that by his Indian 
wife*he had a number of children. It Is not even suggested that the Indian 
wife was taken to Singapore. It is therefore clear that the decéased Zachária 
must have been visiting India a number of times. He returned finally to India 
1n 1909 and though he was alive for eight years thereafter, he never went to Singa- 
pore. He took the second defendant as his agent and associated him ia his business. 
The business was looked after by the second defendant jointly with another for a 
couple of years and thereafter by the second defendant. himself, supervision being. 
exercised by the late Zacharia from India. We are not in these. circunfstances 
prepared to say that Zacharia had acquired a Singapore domicile. 


Certain decisions of the Bombay High Court were relied upon by Mr. Rama- 
swami lyer for the plaintiff but these are not suits for recovery of imm@Veable 
propeity. "We have not been referred to any authority where the right of; a- foreign 
administrator to recover immoveable property has been recognised. ` - 


Another objection taken ‘to the maintainability of the suit by the plaintiff is 
that he is an undischarged bankrupt. We have already referred to the fact that 
at the instance of the second defendant he was adjudged bankrupt by the Singapore 
Court as early as 1927. It has not been shown that he has since been discharged. 
But this will not affect his right to file the suit as the administrator of the estate of 
his father which right does not vest in the assignee in his bankruptcy. ¿But as we 
have already said in his capacity as the administrator of his father's estate, the: suit 
does not appear to lie. - 


^e The suit however is laid in the alternative as one on Uehalf of a creditor of the’ 
second defendant.. It is not disputed that over Rs. 50,000 is due to the estate of 
Zacharia from the second defendant. Zacharia’s estate is therefore a creditor of 
the second “defendant. All the heirs-at-lay®of Zacharia are made parties to the 
suit. It is not said that there are any other heirs in addition to the plaintiff and 
defendants 3 to 6. The suit can therefore be — E one filed on behalf of the 


heirs of the deceased Zacharia. a 


Thus viewed the plaintiff would only be ne ef Zacharia’s hin suing. in his 
personaleapacity. It would then be certainly open to the objection that whatever 
right he had to a share in the sum of Rs. 50,000 just mentioned would vest in the 
Official Assignee.in his bankruptcy and'a suit by him if it stood alone would 
have been incompetent. Bu% thé suit is professedly laid on behalf'of the. plaintiff 
and defendant$ 3 t@6. In this Court the widow of the deceased Zacharia has been 
transposed as an appellant in A. S.-No. 25* by an order of  Happell, J., in C. M. P. 
No. 4600 of 1944 on the 13th November, 1944. "There is therefore no objectior 
to the maintainability of the suit. We would have been prepared, if the matter 


had; not been set right by the order just mentioned, to allọw the third defendant: 
to Be transposed as a plaintiff. ite: 


The next objection taken is that a credis of an. insolvent is not &ntiticd 4 to- file 
A Spit against persons situated in the position of the seventh and ninth defendants 
without the leave of the Insolvency Court.. The argument of Mr. Ramachandra 


- 
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Iyer who appears for these defendants is that the- plaintiff or the third defendant 
is only a creditor in the insolvency of the second defendant, that a suit to set aside 
an alienatiqn made in favour of the ninth defendant by. the insolvent is one which 
cannot be maintained without the:leave of the Insolvency Gourt.: As regards thé 
a Suit against the seventh defendant it is said that the plaintiff's claim is that it is 
the property of the insolvent and that this was also within the prohibition contained 
in the rule that certain suits can be filed by'the creditors only with leave of the Insol- 
vency Court. The rule is laid down in section 17 of, the Presidency Towns Insol- 
vency Act, and section 28 of the Provincial ‘Insolvency Act. It is conceded that 
the law is the same even in Singaporg. On the making of the order of adjudication 
all thè properties of the insolveht vest in the Official Receiver or the Official Assignee 
and thereafter no credito? to whom the insolvent is indebted in respect of any debt 
provable under the bankruptcy law. shall, during the pendency of the insolvency 
proceedings, have any remedy against the property, of the ingolvent except with 
the leave of the Court and on'such term$ as the Court may impose. ^^ fe ~ 


As regards the ninth defendant the claim against him is that the alienation ` 
made by the insolvent in his favour in November, 1930, is void against the Official 
Assignee and against the creditors of the insolvent. Thus the property was not the 
property of the insolvent at the time-the insolvency petition was filed. The title 
had validly passed from the insolvent to the alienee. It was only subject to being 
avoided by the Official Assignee in the bankruptcy. proceedings or ‘by-the creditors 
under section 53 of the Transfer of Property Act. Therefore the suit is not against 
the property of the insolvent but is one really against a third-party and against the 
property in the hands of the third party and the object of the suit is to secure the 
properf& for the benefit of the general body of creditors. When the suit succeeds 
the property will be taken possession of by the Official Assignee and. Hte will ad- 
minister the estate for the benefit of the creditors. In such a case leaye of the insol- 
vency Court is not necessary. This has been settled bya Full Bench of thisfcourt in 
Chidambaram Chettiar v. Sellakumara Goundan1....,The matter was referred to a Full 
Bench as there was some slight difference of opinion on this question and the Full 
Bench has answered the question. in favour of the maintainability of such a suit. 
The point referred for the decision of the Ful Bench is stated at page 6 of the 
report thus : T T l PNE 

“ Is a suit by a creditor under section 53 of the Transfer of Property Act, to set aside an alienation 
made by the debtor before he is adjudged an insolvent maintainable without the leave of the Insol- 
vency Court ?" i i i p i 
Having regard to the cofsiderations set out above the learned Judges held that 
the spit does not require the leave of the Insolvency Court. l 


Turning to the case of the seventh defendant, it is no doubt true that the claim 
of the plaintiff is that the property in her hands is the property of the insolvent 
taken in the name of the seventh defendant. ‘This case is.not directly covered by 
the Full Bench decision referred to. But we have to see nevertheless whether this 

a suit against the property of thegnsolvent in respect of thedlebt. .Thisis certainly 
not a suit against the property of the insolvent and the plaint does not ask any 
relief against the property of the insdivent. Further the creditor does notedirectly 
seek a relief against. this property for his own benefit. The decree when grantéd 
to the plaintiff or to the third defendant whoeis now transposed às the plaintiff 
will eriure for the benefit of the Official Assigneé?in fhe bankruptcy of the second 
defendant and will have to be administered by him. In fac the*decrée of the 
lower Court is that the plaintiff's interest in this decree do vest jn the first defendant, 
the Official Assignee administering the estate of the second defendant. “Pursuing 
the line of reasoning adumberated in the judgment of the Full Bench, it is only 
those suits that seek relief against the property of the insólvent and which were 
admittedly the insolvent's property at-thé daté of the insolvency petition that wduld 
réquire leave of the Insolvency Court.’ The property is clgimed by thé seyenth 


* 
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defendant to belong to herself. : That position has been accepted by. second 
defendant and acquiesced by him; in fact both second and seventh defendants 
being husband and wife sail together. This is therefore a case in which steps 
have to be taken before the estate can be said to vest in the Official Assignee in the. 
bankruptcy of the second defendant. There is, therefore, apparently no reason $ 
why a suit for a declaration that the property standing in the name of a third party 
is really that of the insolvent and not that of a third party should not lie at. the 
instance of a creditor. This, does not come within the rule laid down within 
section 28 of the Provincial Insolvency Act and section 17.of the Presidency Act; 


The next objection takep is that viewed as a suit by a creditor unde: the prin- 
ciples laid down under section 53 of the Transfer of Próperty Act leave under Order t, 
rule 8 has not been obtained. It is argued that the suit must be on behalf of all the 
creditors, but we find that the suit is really on behalf of all the creditors. All the . 
creditors of the seqond defendant in the Singapore insolvency. are represented ‘by « 
theeOfficial Assignee of Singapore and the first defendant, the Official Assignee of 
Madras, is acting’as his auxiliary. Therefore, the first defendant feally represents 
his principal, the Official Assignee of Singapore and that.cfficer represents all the 
creditors of the second defendant. P. W. 1 has deposed that there are no creditors | 
of the second defendant in British India and this is ‘not even controverted. "Thus 
all the creditors of the second defendant are parties to this suit. The conditions 
laid down in section 53 that the suit should be on behalf of all the creditors apply 
only to a case where afl the other creditors are not made parties to the fuit. In 
such a case, the suit must be a representative action, and the necessary leave of the 
Court under Order 1, rule 8 must be obtained. The absence of leave under Order 1, 
rule 8 upon which much stress has been laid is really beside the point, «because 
Order 1,«rule 8 only applies where some persons out of a large body of persons 
entitled to file a suit desire to conduct proceedings on behalf of themselves and 
on behglf of the absentee pagties ; -but when ail the persons jointly interested are 
made parties, Order 1, rule 8 dees not apply, and there is no need to apply for the 
leave of the Court under that rule. That objection also fails. l ; 


: 

The next objection taken is that the suit is barred by limitation. As regards 
the seventh defendant this objectiom does not seem to us to have any force. So far 
as she is concerned, there is no proof that she claimed any interest adverse to that 
of her husband more than twelve years before the date of suit. Mr. Ramachandra 
‘Iyer, her learned advocate, referred to: certain maintenance proceedings of 1933. 
But taking it from that time the possession of the wife was adverse, that commenced 
ogly in the yéar 1933 and the suit was filed in 1940. ‘The husband was always 
living in Singapore. He was sending moneys to India and the properties, were 
purchased in the name of his wife, the seventh defendant. She being on the spot 
was in nfinagement of the properties. J@nder these circumstances, there is no 
reason to suppose that the seventh defendant was holding the property otherwise 
than on behalf of her husband, the real owner. There is no question of adverse 
posses-ion, at any rate until 1933 when alone we have some disputes between theme 
husband and the wife. > 3 


- - $ e g 4 

Aseregards the claim of the ninth defendant that the suit is likewise barred, tlie 
-first answer is that no decree has been given for possession. - Further, the argument 
that the suit is barred under Article 120, viewing it as one for possession is again 
devoid of substance. Unde% Article 120, there is a period of six years from the time 
when the catise «f action accrues. The cause of action will accrue admittedly 
either on the date when the plaintiff came to know of the alienation or even later 
at the time when he chose to avoid the alienation. It is unnecessary to decide 
which of these two views is correct, but taking it that the earlier point of time when 
the. plairftiff came to know is the starting point of limitatjon, we have nothing: ih 
thf case that the plaintiff knew of the ahenation in favour. of the ninth, defendant 
at a point of time which is more than six years before the date of suit. «In the 
written statement filed by the ninth defendant, there-is no allegation that the plaintiff 
kfiew of the alienation in his favour more than six years before suit. - pt 
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3^ Lastly itisargued that under Ex:.P-3 all the right which the estate'of Zacharia 
Had against the properties in India other than those covered by paragraph'7 thereof 
‘was given pp and that therefore this suit cannot be laid against the properties-an 
the possession of the seventh defendant. A number of answers were given: by Mr, 
Ramaswami.lyer for the plaintiff, but we are content to put the position thus: 
Paragraph 9 of Ex. P-3 says that neither party was to have any claim’ against the 
other over any of the properties either. in Singapore or in India save .as therein 
mentioned. : Clause 9 does not give up'the right of the estate of Zacharia against 
the seventh defendant. It is only against the second defendant who was a pagty 
to the document and who therefore comes under the expression “ against theother °% 
that tlause 9 of Ex. P-3 woul at all operate. . We equ. think it unnecessary 
to deal-with the other corftentions of Mr. Ramaswami Iyer, one f which is that the 
compromise must be viewed as a whole, that the consideration for clause g is really 
"the provisions contained in the other paragraphs of the document and that when 
the provisions laid down in all the other paragraphs were admittedly.gíven 
up and substit&ted for the arrangement contained in Ex, P-4, the provision made 
in.clause:9 must also be taken to have been superseded.’ Further, the claim that 
we have upheld is not the claim of Zacharia's estate-to the properties themselves, 
but it is the claim of the second defendant's creditor that we have upheld. ` Any 
other creditor, for instance, of the second defendant, would have certainly a right 
to have it declared that the property in the hands of the seventh defendant is available, 
for the Second defendant's creditors. It is this right thateis now recognised and: 
we see no-reason why clause 9 of Ex. P-3 should stand in the way of this right being 
recognised. dia D TD 
Ong other answer attempted by Mr. Ramaswami Iyer is that clause. 9:-would 
require registration. It is said that the properties claimed.by the seventhedefendant 
are immoveable properties worth over Rs. 100 and that a release or relinquishment: 
of the rights of Zacharia's estate over this property canbe made only by a rggistered’ 
instrument. It is urged on the other side that having been embodied in a com- 
promise decree, no registration was required before 1930 when decrees were also 
brought under the category of compulsorily registrable documents by the amending 
Act of 1929. But it is unnecessary to go into áhis question either. MEL 


p 


in thé result, all the appeals fail. 


. , Appeal No. 257 is dismissed with costs of respondents 8andg. Appeal No. '304 
is dismissed. Appeal No. 417 is dismissed with costs of respondents 5 to 7. .  : 
Appeal No. -417 has been filed in forma pauperis. There will*be a directipn 
that the appellant do pay the Court-fee payable to.Government on the memorandum 
of appeal. = oe US SER Gs 
BEB 0070 00 soe Be e a Appeals. dismissed. 
i [PRIVY COUNCIL. "E. PEE 
- Y —- (On appeal fror the Federal Court $f Intia.) | 
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. . Government of India Act (1935), sections 205:and 208 and Crimind] Procedutes Code (Veof 1898), séctions 
491 and 404-—Appeal against a discharge or order directing discharge under a writ-of habeas corpus—Com-= 
petency—Comparison of English and Indian Law-—-Defence of India Act (1999), section 2: (9) and (2) and 
Defence of India Rules (1939), rule 26— Relative, scope and. effect of sub-sections ) 1) and (2) P seafion 2 of the 
Defence of India Act—Rule 26%if in conformity with epowers conferred by sub-section. (1), of section 2 of the 
Defence of India Act—Government of India Act,-section 59 (2) and- ‘Defence of India Act, section 16*(1)— 
Jurisdiction of the High Court to ‘investigate the validity of orders of detention undgr rule 26° of the Defence of 
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India Rules—Defence of India Act, section 2 (5)—Scope and effect of Government of India Act, sections 49 (2) 
and 124 (4)—-Construction—Scope and effect— Mode of dealing- with matters which could be dealt with by the 
Governor under rule 26 of the Defence of India Rules—‘‘Executive’-—Meaning—Home Minister, an officer sub- 


ordinate to the Governor within the meaning of section 49 (1) of the Government of India Act—-Va@lidity of routine 
orders of detention. TM : 


Upon applications under section 491, Criminal Procedure Code, for directions in the- nature of # 
habeas corpus on behalf of persons detained in various jails in pursuance of orders made under rule 26 
of the Defence of India Rules, orders and judgments were passed by the High Court directing the 
release of the applicants. On thé application of the Crown, the High Court granted certificates 
under section 205 of the Constitution Act for leave to appeal to the Federal Court against such orders 
and judgments. After the decision of the Federal Court, leave was given by them under section 208 
(b) of the Act to appeal to His Majesty in Council. On the question ofthe competency ofthe appeals 
to the Federal Court and Privy Council in such matters, id 


Held, that it is a known and well-settled principle of English Law, that a discharge, or an order 
directing discharge, under a writ of habeas corpus is final and not subject to appeal.. The condition 
of the law of habeas corpus in India- and the purpose and express words of section 205. of the Consti» — : 
tution Act; afford a cofftrast to the condition of she English Law and the object and general terms ™ 
of seftion 19 of the Judicature Act of 1873. l ; l * 

"There is no provision in the Code of Criminal Procedure for an appeal fróm an order made 
under section 491, Criminal Procedure Code; there is nó conviction or acquittal in such proceedings. 
Accordingly, as regards appeal, the position under the Criminal Procédure Code, as to proceedings 
under section: 491 is in-effect the same as.the position stated in Cox v. Hakes, (1890) 15 A:C. 506. 


. -~ Section 205 of the Constitution Act relates to both the: Civil and Criminal Jurisdiction of the ` 
High Court and its language is strikingly wide. .In.the absence of an express exception of habeas 

. corpus cases and in view of the terms and purpqses of section 205, the terms of that section cannot be 
limited by mere constructiof so as to elude such.cases from its operation. Accordingly, section 
205' of the Act of 1935 provides one of the exceptions, referred to in section 404 of the Criminal 
Procedure Code. In view of the special terms of section 205, the appeals from the High Court in 


such cases were competent, with the result that the appeals to His Majesty in Council were also 
competent. 3 J 


The furtction of sub-section (2) of section 2 of the Defence of India Act is merely an illustra- 
tive one’; the rule-making power is conferred by sub-section (1), and the “ rules’? which are referred 
to in the opehing sentence of sub-section (2) are the rules which are authorised by, and made under, 
sub-sectio®(1) ; the provisions of sub-section (2) are.not restrictive of sub-section (1). The language 
of sub-section (1) of section 2 of the Defence of India Act amply justifies the terms of rule 26' of the 
Defence of India Rules and the latter rule is made in conformity with the powers conferred by-that 
sub-section. Keshav Talpade v. The King-Emperor, (1943) 2 M.L.]. 90: 1943 F.C.R. 49, overruled. 


It cannot be said that the High Courtghas no jurisdiction in view of section 59 (2) of the Consti- 
tution Áct and section 16 (1) of the Defence of India Act to investigate the validity of orders of 
detention made under rule 26 of the Defence of India Rules. Such a contentiqn goes too far. 
Sub-section (2) of section 59 ofthe Act of 1995 only relates to one specified ground of challenge, 
namely, that the order or instrument was not made or executed by the Governor ; and sub-section 
(1) of section 16 of the Defence of India Act which assumes that the order is made in the exercise of the 
power clearly leawes it open to challenge on the ground that it was net made in conformity with the 
power conferred. In. either case, no doubt, the burden of proof lies heavily on the challenger to pro- 


duce admissible evidence sufficient to establish a prima facie case as to the inaccuracy of the gecitals 
in the orders of detention. ` d : ; 


Süb-secfíon (5) of section 2’of the Defence of Midia Act is merely supplementary and affords 

~ no ground for excluding the ordinary methods by which the Provincial Government's executive 

business was authorised to be carried on by Chapter II of Part 3 of the Constitution Act. The provi- 

sions of that chapter as to the Provincial Executive and its executive authority use the term ** exe- 
cutive ” in the broader sense as Pacluding both a decision,as to action and the carrying out of sudMff* 
a decision, Sub-section (2) of section 49 of the Act of 1935 does not limit the operation of the 
.Section to matters with respect to which the Provincial Legiflature has power to make laws.. It has 
to be corftrued as providing an extensible limit and not a maximum limit, and the provisions of sub- 
section (2) of section 124 of the Act as affording a means of such extension. Therefore, such matters 
as those which fell to be defit with by tue Governor under rule 26 of the Defence of India Rules 
could be dealt with by him in the normal manner in which the executive business of the Provincial 
Government is carried on under tRe provisions of Chapter II of Part 3 of the Act of 1935, and in 

particular, under the provisions of section 49 and the rules of business made under section'59. ^ 


The Home*Minister is an offiter subordinate to the Governor within the meaning of. section 49 
(1) of the Act. Emperor v. Hemendra Prasad Ghosh, I.L.R. (1939) 2' Cal. 411, (S. B.), overruled. — 
The provisions of sub-section (5) of section 2 of Defence of India Act do not provide the only 
means by Which the Governor can relieve himself of a strictly personal function. ME 
9 Sub-section (5) of section 2 of the Defence of India Act provides a means of delegation” in. the 
strict sense of the word, namely, a transfer of the power or duty to the officer or authority defined 
in the sub-section, with a corresponding divestiture of the Governor of any responsibility in the matter 
whereas under section 49 (1) of the Act of 1935 the Governor remains responsible for the action of 
- his qubordinates taken in his name, E mnm P E 
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» Sir Walter Monckton, K.C., W. Wallach and B. Mc Kenna for Appellant, 
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D. N. Prit, K.C. and V: K. Krishna Menon for Respondents. - 

Their«Lordships! Judgment was delivered by ^ AMARE i 

Lord THANKERTON.—This appeal is. brought by. leave of the Federal ‘Court 
of India from a judgment of that Court! (Spens, C. J., Varadachariar and 
Zatrulla Khan, JJ.), dated the 31st August, 1943, dismissing eight appeals by the 
Crown against orders and judgments of a Divisional Bench of three Judges (Mitter 
and Sen, JJ., Khundkar, J., dissenting) of the High*Court? of Judicature at Fort 
William in Bengal, dated the 3rd June, 1948. ` | a . 

The orders and judgments of the High Court were made upon applications 
under section 491 of the Criminal Procedure Code for directions.in the nature 
of habeas corpus on behalf of nine persons, detained in various jails in pursuance 
of.orders made under rule 26 of the Defence of India Rules on various dates from 
24th October, 1940, to 8th March, 1943.° These orders and Sudgments' directed: 
the release of the applicants. Of the nine original applicants eight are called as 
respondents in the present appeal, but their Lordships were informed that two of 
the respondents had been released, namely; Narendra Nath Sen Gupta, respon- 
dent No. 4, on-a date before the judgmeritofthe Federal Court, and Bijoy Singh 
Nahar, respondent No. 2, after the judgment of the Federal Court. The re- 
maining six respondents with whom this appealis now concerned, are under 
detention by virtue. of orders made under Bengal Regulation III of 1818. 


Having regard to the known and well-settled principle of the English law that 

a discharge, or an order directing discharge, under a writ of habeas corpus is final 

and nof subject to appeal, and the importance of preserving safeguards of the liberty 

of the subject, their Lordships asked for arguments of counsel on the campetency, . 

in the present case, of the appeals by the Orown from the High Court to the Federal 

Court, which might equally affect the competency of the further ‘appeal to this 

Board. It is sufficient to refer to the decision ọf the House of Lords In Gox v. 

Hakes?, wheré the law of England: on this matter is fully dealt with.. 
In the present case, the appéals have proceeded under sections 205 and 208 

of the Government of India Act, 1935. Section 205 provides as follows : 

€ 205. (1) An appeal shall lie to the Federal Court from any judgment, decree or final order of: 

a High Court in British: India, if the High Court certifies that the case involves a substantial ques- 

tion of law as to the interpretation of this Act or any Order in Council made thereunder, and it shall 

be the duty of every High Court in British India to consider in every oase whether or not any such 
question is involved and of itg own motion to give or to withhold a certificate acgprdingly. 

~ (2) Where such a certificate is given, any party in the case may appeal to the Federal Caurt 
on the ground that any such question as aforesaid has been wrongly decided, and on any ground 
on which that party could have appealed without specialleave to His Majesty in Council, if no 
such certificate has been given, and, with thegeave of the Federal Court, on any othe» grousd, and 
no direct appeal shall lie to His Majesty in Council, either with or without special teave.” 

On the application of the Crown the High Court granted certificates under section 
05 (1) for leave to appeal 4o the Federal Court. After the decision of the Federal 
Jourt, leave was given by. them *under section 208 (b) to appeal to His Majesty 

in Council. .. : i | 

x ` - D - . a ^ *. 
Their Lordships have come to the conclusion that, in view of the special terms 

of section 205, the appeals in the presens case were competent. l 

_ In Cox v. Hakes?, it was held that the right of appeal given by section 19 of the 

Judicature Act, 1873, did not include an appeal against an order of discharge 

made upon a writ of habeas corpus. Lord‘Halsbury, L.G., says: . 

* My Lords, I have insisted at some length upon the peculiarities of the procedure, because I 
think one cannot suppose that the Legislature intended to alter all the procedure by mere general 
words without ahy specific provision as to the practice under the writ of habeas corpus or the 


statutes which from time t@ time have regulata both its issue and its consequences, My Lords, 
I do not deny; that- the words-of section-1g-literally construed are sufficient to comprehend th case 
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of an order of discharge made upon an application for discharge upon a writ of habeas corpus 5 but it 
is impossiblé to contend that the mere fact of a general word being used in a statute precludes all 


enquiry into the object of the statute or-the mischief which it was intended to remedy.” 


M fiir 
aS 


In,their Lordships’ opinion, the condition of the law of habeas corpus in India, ` 


and the:purpose and express words of section:205 of the Government of India 
&ct,.1935, afford a contrast to the condition of the English law and the object and: 
general terms of .section.19 of the Judicature Act of 1873. The history of. the 
matter-is shortly stated by Sir George Rankin, then Chief Justice, in his admirable: 
judgment in Girindra Nath Banerjee v. Birendra Nath Pal,* from which the follow. 
ing*quotation may be made (at page J49):— .. l i N ad 
st7¢-$51 proceed therefore to enquite whether according to the jaw in India as it now standsethere 
is or is not power in the High Court to grant the writ of habeas corpus aj common law independently. 
of section “491 of the Criminal .Procedure Code. Now in 1870 in the case of Ameer Khan?, 
Mr: Justice Norman held'that the High Court could issue the habeas corpus outside.the Original’ 
Jurisdiction to the Superintendent of the Jail at Alipore. In 1872, the Code-of Criminal Pro-' 
cedure, (Act X of 1872)9was enacted which gave éhe right to European British subjects detained. in. 
custody, whether within the limits of the High Court’s original jurisdiction or oytside those limits 
to apply fox an order directing the person detaining him to bring him before the High Court, in 


f? 


dther words for an order under section 81 in the nature of habeas corpus. Section 82 provided 
-that* Neither the High Courts nor any Judge of such High Courts shall issue any writ of habeas 
corpus, Main prise, De homine replegiando nor any other writ of the like nature beyond the Presidency: 
towns.’ “This prohibition cannot in my opinion be confined to the case of European British subjects 
rior has this been contended before us. In 1875, the High Courts’ Criminal Procedure Act (X of 
1875) in section :148 set out various purposgs for which an order in the nature of habeas corpus 
might be made and it gave power to -the High Courts to make.such orders in the case df persons 
within: the limits of their original jurisdiction. It went on to say that * neither the High Court nor 
any judge thereof shall hereafter issue any writ of habeas corpus for any of the above purposes.’ 
Certain “particular matters were excepted, it being stated that nothing in this section applies to a 
person detained under Bengal- Regulation III of 1818 and certain other Regulations. ot it is ` 
quite clear that for the purposes provided for by section 148, the intention was that relief should be 
granted under the section and recourse should not be had to the old prerogative writs "e" 
' The subsequent history of the matter is shortly this, that when the Gode of Criminal Procedure was 
amended æ 1882, the Acts of 1872 and 1875 were comprised in Schedule I as enactments repealed 
by.section 2 ‘but not so as to restore any jurisdiction or form of procedure not existing or followed’ 
on the 1st January, 1883 (Act X of 1882). The matter remained very much in the same position 
until:1923, when a right was given to everybody within the appellate jurisdiction of this Court to 
make an’ application under section’ 491 of the present Criminal Procedure Code. The question 
which arises is whether for any of the purffoses mentioned in what is now section 491, it is open to 
án applicant still to. say that he will make his application independently of that sectiou altogether 
for: the prerogative writ of habeas corpus on the civil side of the Hign Court. I obser?e.that it bas 
been stated in certain cases that if there is to be any question of the abolition of this right. then. 
‘the ‘Legislature must say so in the most specific terms, Whether that be a correct view. in.a' 
matter of procedure. of this, kind need not be discussed for the Legislature bas used the most specific 
terms ; and it is plain that the Indian Legislature never intended that the Courts in giving relief 
of this character should for any of the purposes. mentioned ir section 491 be at liberty to act under 
it or ünder the old procedure." 07 EN t2 a ° 
In the recent case of Matthen v, District Magistrate, Trivandrum?, this judgment was 
approved bythe Board,, and- it was held that, in cases covered by section 491 the 
power to issüe a common .law, writ of habeas corpus in British India had been 
taken away by. legislation, and. the. powers conferred by.section 491, substitut 
therefor. The present applications were under *ection 491,. Under section 404 
~of the Criminal Procedure Code no appeal lies from any judgment or order of 
a Criminal Court except as provided for by the Court or by any other law. for the 
time being in force. Tere is no provigion in the Code for. an appeal from an 
oder. made, under section 491, thtre is no conviction or acquittal in such pro- 
ceedings, and,section 417, which taken along with the. new section 411-A .(9), 
enacted by section*2 of the Amending Act of 1943 (Act XXVI of i943). allows 
an appeal on behalf of the Government only from an order of acquittal is ‘equally 
inapplicablg.. „Accordingly, as. regards appeal, the position under the Criminal 
Procedure Code. as to proceedings under section 491-is in effect the same as the 
position: stated in Cox v. Hakes:*. Sige sag eM go 
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"f; ~ Turning again ‘to séction 205 of the ‘Government of India Act of 1935, their 
Lordships are clearly of opinion thatthe ‘section relatesto both the civil and criminal 
jurisdiction of the High Courts ; the terms of sub-section (2) of section 210 appear 
to put this ‘beyond doubt, and their Lordships agree with:the decision of the Federal 
‘Court to this effect-in Hori Ram Singh v. The Grown!. Further the width of the 
language used is striking, viz., any judgment;decree or final order of a High Court", 
and ‘‘ it shall be the duty of every High Court in British India to consider in evéry 
case." The purpose of the provision is to confer.a right of appeal in every ‘case 
that. involves a substantial question of. law as to the interpretation of the Act or any’ 
Order-in Council made thereunder. : The object is clearly to secure uniformity 
of décision in every High Coart by the-déterminatioit of a Court superior to them 
all: - On the most moderate view of the matter, the sécuring of that object is at 
least as important in cases of habeas corpus in.which such questions are very apt 
to arise, asin other cases. In the absence of an express exception of habeas corpus 
cases, and having in view the terms an? purpose . of the section, their Lordships 
are Sunable to Kmit.the terms of the section by mere construction so as to exclude 
these cases from its operation. Accordingly, section 205 of the Act of.1935 provides 
one of the exceptions referred to in‘ section 404 of the Criminal Procedure Code. 


Their Lordships are therefore of opinion that the appeals from the High Court 
were competent and it follows that the appeal to His Majesty in Council was also 
competgnt, and they will proceed to deal with the appeal on the merits. 


The present applications under section 491 of the Criminal Procedure Code 
were: filed on the 24th April, 1943, two days after the decision of the Federal 
Court jn Keshav Talpade v.. The King-Emperor® under which it was held, reversing 
the deBsion of the Bombay High Court refusing to make an order under section 
491- for release of the applicants, that rule 26 of the Defence of India*Rules was 
ultra vires, and was not warranted by the Defence of. India Act; 19939: 
On the 28th April, 1943, the Governor-General ;made and promulgated 
Ordinance No. XIV. of 1943, under section 72 of the Ninth Schedule of the Gov- 
ernment of India Act, 1935.: Bysection.2 of the Ordinance a new clause was sub- 
stituted for clause (x) of section 2 (2) of the Defence of India Act, 1939. Section 3 
of the Ordinance provided ‘‘ that no order Éeretofore made’ against an person 
under rulee26 of the Defence of India Rules shall be deemed to be invalid .or shall 
be called in question on the ground merely that the said rule purported to confer 
powers in excess of the powers that might at the time the said rule was made be law- 
fully conferred by a rulesmade or deemed to have been made under,section 2 of the: 
Defence of India Act, 1939.” : The amendment effected by section ‘2’ of the Osdi- 
nan&e removed the grounds on which. the Federal Court had pronounced rule 26 
to be ultra vires. The terms of rule 20, were not altered by the Ordinance. , 


` In the present applications, Talpade s case? was taken as bindirg'on them by 
both the High. Court and the Federal Court and the new Ordinance No. XIV was 
whe main object of challenge by the applicants. But hefore this Board, the Crown 
has placed in the forefront a chalfenge of the correctness of the decision in 7 alpade's 
case, and success in that contentfon would vindicate the validity of rule 26 and would 
supersede’ any consideration of Ordinance No. XIV. It is therefore necessary to 
dispose of this question first. "A $ : 
|^. The material portions of section 2 of the Defente of India Act, 1939 (Act XXXV 
of 1939), as amended by section 2 of the Defence of fndia (Amendment) Act, 1940 
(Act. XIX. of 1940), are.as follows: ° "RU | - ; 
TELTE r may, by notification, in the official Gazette, make such 
rules E pac es inve user t for securing the defence of British Iadia, the public 
safety, the maintenance of public order or the efficient prosecution of war, or for maiatdining sup- 
plies and seryices essential, to the life of the aommunity. . au Ad d 
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(2) Without prejudice to the generality of the powers conferred by sub-section (1), the rules 

. may provide; for, or may empower any authority to make orders providing for. all, or any. of the 
following matters, namely :— e : 
- * > » * * . k - * - * E zd Pd 

(v) preventing the spreading without lawful authority or excuse of false reports or-the prose- 

cution of any purpose likely to cause disaffection or alarm, or to prejudice His Majesty's: relations 

with foreign powers or with Státes in India, or to prejudice the maintenance of peaceful conditions P 

in the tribal areas, or to promote feelings of enmity and harted between different classes of- His 


Majesty’s subjects : 
= Ne x 


4 


BE. T 00 - A^ s + 7 y. 


` e (x) the apprehension and detention in custody of any person reasonably suspected of being 

of hostile origin or of having acted, acting or being abput to act, in a manner prejudicial to the 

public safety or interest. or to the defence of British India, &he prohibition of such persoit from 

entering or residing or.remaining in any area, and the compelling af such person to reside and 

remain in any area, or to.do or abstain from doing anything." 

The material part of rule 26, as it has stood since 1940, is as follows :— 

' «196. (1) - The Centfal Government or the Provincial Government, if itis satisfied with respect 

to any particular person that with a view to prevent him from acting in any mapner prejudicial to 
the defence of British India, the public safety, the maintenance of public order, His Majesty’s re: 

lations with foreign powers or Indian States, the maintenance of peaceful conditions in tribal areas. 

or the efficient prosecution of the war it is necessary so to do, may make an order, 


= " dicecting. that. he be deine » AE rn: : a 2 
. In Talpade's case! the judgment of thé Federal Court was delivered by Gwyer, 
C.J., who first dealt with the main afgument. of the appellant, which had been 


rejected by the High Court, and proceeded at p. 206: — 

** We, therefore, reject the main argument addressed to us on behalf of the appellant and, if 
there were nothing more in the appeal, we should dismiss it without further discussion; ‘There is, how- 
ever, another aspect of the case, which was not argued until the Court itself drew the@ttention 
of counsel to*it ; for it seemed to us that.it was open to question whether rule 26 itself in its present 
form was within the rule-making powers conferred by the Defence of India Act. If it is not within 
those powers ther? it must be held void and inoperativé either in whole or in part ; and the orders 
made unde it will be similarly open ?o challenge.” — - Ñ 
The learned Judge then proceeded tó discuss paragraphs (v) and (x) of section 2 (2) 
of the Act, and for-reasons fully stated by him, he came to the conclusioh that 
rule 26 was not within the powers conferred by sub-section 2 of section 2 and 
he stated (page 214) : . PADIN: l j l 

* The Legislature having set out in plain and unambiguous language in paragraph (x) the 
scope of the rules which may be made providing for apprehension and detention in custody it is not 
permissible to pray in aid the more general words in section 2 (1) in order to justify a rule which so 
plainly. goes beyond the limits of paragraph (x) ; though if paragraph (x) were not in the Act at all; 
perhaps different considerations might apply . . . . We are compelled*therefore to hold that‘rule 26 
in its present form goes beyond the rule-making powers which the Legislature has thought fit.to con- 
fer-upon the Central Government and is for that reason invalid.” ! E e, 

Their Lordships are unable to agree with ghe learned Chief Justice of the Federal 
Court on his'statement of the relative positiofis of sub-sections (1) and (2) of section 2 
of the Defence of India Act and. counsel for the respondents in the. present appeal 
was unable to support that statement, or to maintain that rule 26 was invalid. In 
the opinion of their Lotdships, the function ‘of seb-section (2) is-merely an illus* 

ative one ; the rule-making power is conferred by gub-section (1), and “ the rules 
which art referred to in the opening sentence of sub-section (2)-are the rules which 
are authorised by, and made under, sub-section (1); the provisions of sub-sec- 
tion (2) are not restrictive of sub-section (1), as indeed is expressly stated by the 
words ‘ without prejudice ta thé generality of the ‘powers conferred by sub-sec- 
tion (1)." There oan be no doubt—as the learned Judge himself appears to have 
thought—that.the general language of sub-section (1) amply justifies the terms of 
rule 26, and avoids any of the criticisms which the learned Judge expressed in 
relation to sub-section’ (2). ' —_ B EE Ce 

i eL heir Lordships are therefore of opipion that Talpade's case! was wrongly 
decided by the Federal Court,-and -that «ule .26.was made in Conon vi ue 
powers conferred by sub-section (1) ofsection 2 of the Defence of India Act. It is, 
E ENS » . P : Qt bs 
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accordingly, unnecessary for their Lordships to consider. whether rule 26 was not 
also within paragraphs (v) and (x) of sub-section (2) of section 2, contrary to the 
opinion of the Federal Court and their Lordships express no opinion on the matter. 
As already’ stated, their Lordships are also relieved from any consideration of 
Ordinance XIV of 1943. t€; ; 


As regards the remaining questions, counsel for ie Crown stated them under 
two main heads, vig., 1st whether the orders of detention can be questioned in view 
of the provisions of section 59 (2) of the Government of India Act and section 16 
of the Defence of India Act, and secondly, assuming that they can be so questioned, 
whether there were materials on which the' Courts below could properly decide 
that the orders ‘were not mad in conformity with rule 26. 


The order for detention of a aaa No.. i, which is typical of the other 
cases, is as follows : e. 
e "Calcutta, the 2th October, 1942. 
^ Whereas fps known as Shibnath Banerjee M.L.A., son of late Dwariknath Banerjee of 


3/1 Kali Banerjee Lane, Howrah, is detained i in the Howrah Jail under the provision in rule 129 of 
the Defence of India Rules; ME / 


And whereas ‘the Governor is satisfied that, with a view to preventing the said person Bon ace 
ting in any manner prejudicial to the Defence ‘of British India, the public safety, the maintenance 
of public order or the efficient prosecution of the War, it is merematy to make the following orders 
to continue his detention ; 

Nows therefore, in exercise of the powers confefred by cine b)eof sub-rule (1) and sub-rule 
_ (5) of rule 26 of the Defence of India Rules, the Governor is pleased to direct— 

(a) that the said person shall until further orders be detained ; 
i that until further orders the said person shall continue to be detained in the ‘Nowell J ail ; 
an 
(c) that during such: detention the said person shall be subject to the conditiofis laid TNR 
in the Bengal Security Prisoners Rules, 1940. A s 
P By order of the Govgrnor, 


: , LE: l S. B. Bapat. _ 
. + Additional Deputy: Secretary to the Government of 
l ' i Bengal.” 


Except that i in the case of respondent No. 6, Niharendu Dutt Majumdar, ten 
was no preyious arrest under rule 129, and that in some cases the order was signed 
on behalf of the Governor by “ A. E..Porter, Addl. , Secy., to the Govt. of Bengal," 
there is no material difference from the above order in the case of the remaining 
orders. The Crown maintained that the orders being on their face, regular andin 
conformity with the language of the rule, it was not open to'the Court to investigate 
their validity any further, and relied on the statutory provisions already referred to. 
It should, however, be stated, that rule 3 (1)of the Defence of India Rules provides 
that the General Clauses Act, 1897, i® to apply to the interpretation of*these. rules 
as it applies to the interpretation of a Central Act, and that, Hn section 3 (432) 
of: the. General Clauses Act, | m 3 


“ (43-a) ‘Provincial Government,’ ' «s respects aayi. done o or td be dane bs. the i Provincial 
Goyerunedtt after the commencement of Part III of the Government of India Act, 1935, shall mean— 
: 
- (a) in a Governor's Province, the-Governor acting or not actirig in his discretion, and'exercising 
or not exercising his Vd judgment; according to E provilon in that behalf made by and 
under .the said Act s 

Section 59 (2) of the Government of IndiafAct on which the Grown relies, 

provides : e 

. Orders and other instruments made and EN in the name of the Governor ehall be thesi: 
cated in such manner as may be specified in rules to be made by the.Governor and the validity of an 
order or instrument which is so authenticated shall not be called i in question on the.gfound that it is 
not an order or instrument made or executed by the Governor." 3 . 

* In the opinion of their Lordships, fhe contention of the Crown goes top*far, 
as die subsection only relates to one specified ground of challenge, namely, that 
the order or instrument was not made or executed by the Governor. Their Lordships 
agree with the.statement by the learned Chief J ustice of the Federal Court, Mz., 


43 
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* "Tt is a quite a different thing to question the accuracy of a recital contained in a duly authenti- 
cated order, particularly where that recital purports to state as a fact the carrying out of what I regard 
as a condition necessary to the valid making of that order. In the normal case the existence of such a 
recital in a duly authenticated order will, in the absence of any evidence as to its jnaccuracy, be 
accepted by a Court as establishing that the necessary condition was fulfilled. The presence of the 
recita?in the order will place a difficult burden on the detenue to produce admissible evidence sufficient 
to establish even a prima facie case that the recital is not accurate.” u P 
On this point the Federal Court was unanimously against the Grown. The other 

‚statutory provision relied on by the Crown before the Board was not, it appears, 
brought before the Federal Gourt ; it was section 16 of the Defence of India Act, 
which provides as follows: — i - a 

** 16,—(1) No order made in exercise of any power ĉonferreg by or under this Act shall be called 
in question in any Court. . : 

(2) Where an order purports to have been made and signed by any authority in exercise of 
any power conferred by or under this Act, a Court shall, within the meaning of the Indian Evidence 
Act, 1872, presume that such order was so made by that authority.” - 

.Subesection (1) assumes that the order'is made in exercise of the power, which 
clearly leaves it open to challenge on the ground that it was not mafle in conformity 
with the power conferred, heavily though the burden of proof may lie on the chal- 
lenger, as stated by the Chief Justice in the passage just cited. Sub-section (2) 
raises a presumption of fact, which may be displaced, though here again the burden 
is likely to be heavy. Section 4 of the Indian Evidence Act provides : 

** Whenever it is directed by this Act that jhe Court shall presume a fact, it shall regard such fact 
as proved unless and until iteis disproved,” à ; " 
Accordingly, the contention of the Crown that the Court has no jurisdiction to : 
investigate the validity of the orders fails. 


On construction of rule 26, the majority of the Judges of the Federat Court 
held that*the Governor must be personally satisfied as to the matters therein set 
out, and that, in view of the admission by the Crown that in none of the cases 
before them had the Governar himself considered the case, the orders for detention . 
were not in conformity with theerule. They based their conclusion mainly on the 
‘power of delegation (which has admittedly not been exercised in the present case) 
conferred by sub-section (5) of section 2 of the Defence of India Act, which provides 
as follows : 0*- C e 2 P » 


* (5) A Provincial Government may by order direct that any power or duty which by rule 

made under sub-section (1) is conferred or imposed on the Provincial Government or which, being 

^ -by such rule conferred or imposed on the Central Government has been directed under sub-section (4) 

to be exercised or discharged by the Provincial Government, shall, in such circumstances and under 

such conditions, i$any, as may be specified in the.direction, be exercised or discharged by any officer 

or Authority, not being (except in the case of a Chief Commissioner's Province) an officer or authority 
subordinate to' the Central Government." ` . ar ag 


Lhe Igarned Chief Justice disagreed, hglding that sub-section (5) was merely 
supplement&ry and afforded no ground for excluding the ordinary methods by which 
the Provincial Government's executive business was authorised to be carried on 

T by Chapter II of Part III of the Government of India Act, 1935. Their Lordshi 
are of opinion that thé*learned Chief Justice was right. It will be zUnEmbedt 
— that the definition of Provincial Government ing section 3 (43a) of the General 

Clauses "Act refers one to the provisions of the Government of India Act' for the 
action or non-action of the Governor, and this takesone to Chapter II of Part III, 
which is headed “ the Provincial Executive—The Governor.” The material sections 
are as follows : ` g v r b 

| **49.—(1) The ex€cutive authority of a Province shall be exercised on behalf of His Majesty by 
the Governor, either direetly or through officers subordinate to him, but nothing in this section shall 
prevent the Federal or the Provincial Legislature from conferring functions upon subordinate 


authorities orbe deemed to transfer to the Governor any functions conferred by any existing Indian 
law on any Court, Judge, or officer or.any local or other authority. . a 
«eo. Subject to the provisions of this Act, the e®ecutive authority of each Province extends.to the 
matters with respect to which the Legislature of the Province has power to make laws,” NECEM 
**50.—(1) There shatl be a council of ministers to aid and advise the Governor in the exercise 
of-bis functions, except in so far as he is by.or under this Att required to exercise his functions ör ány 
of them in his discretion. D ug Vr WA 
a 


^ 
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‘Provided: that nothing in this sub-section shall be construed 'aà preventing the Governor from 
‘exercising his individual judgment in any. case where by or under this Act-he is required so, to do. 

(2) The Governor in his discretion may preside at meetings: of the Council of ministers. 

(3) If «ny question ` arises whether any matter is or is not a „matter as respects which 
jhe Governor is by or under this Act required to act in his discretion or to exercise his individual 
judgment, the decision of the Governor in his discretion shall be final, and thé validity of anything 
done by the Governor shall not be called irf question on the ground that “he ought or ought not to have 
agen? m ‘his discretion, or ought or ought not to have exercised his individual judgment." 


( D In the exercise of his functions the Governor shall have the following SES respon- 


ilitia, ‘that is to -say :— ^ " 
m (à) the prevention of any grave menace to the. -peace or cance, oftke Province or any part 


thereof ; CH ES 


(3) If and in só far as any sflecial. responsibility of the Governor is involved, he shall, in the 
exercise of his functions, exerdfse his individual judgment as to the action to be taken," 


“ 5g-— (1) All executive action of the Government of a Próvince shall be expressed to be taken 
in the name of the Governor. : i 
(Sub-section (2), already quoted). e c . d 
< 3) the Governor shall make rules for the more convenient transaction of the business ‘of the 
Proviricial Government, and for the allocation among ministers of the said business in so far as it is 
not business with respect to which the Governor is by or under this Act required to act in his discretion. 


The rules shall include provisions requiring ministers and secretaries to Government to 
transmit to the Governor all such information with respect to the business of the Provincial Govern- 
. ment as may be specified in the rules, or as the Governor may otherwise require to be so transmitted, 
and in particular requiring a minister to bring to the notice of the Governor, and the appropriate 
Secretary to bring to the notice of the minister concermed and of the Governor, ' any matter under 
consideration by him which One or appears to. him likely to invélve, any special responsibility 
of the Governor, 

(5) In the discharge of his functions under. sub-sections (2), (3) and. (4) of this section the 
, Governor shall act in his discretion after consultation with his minis 
Rules of business have been framed by the Governor id Bengal under section 59, 
under which it is not disputed that questions of detention fall to bé transacted in 
the Home Department., Under rule 12 all orders, or. instruments. ufade or .exe- 
cuted by or'on behalf of the Government of Bengal are to be expressed tà be made 
by or, by order of the Governor of Bengal; and under rule 13 save in cases of 
special authorisation, every order or instrument of the Government of Bengal 
is to be signed by either a Secretary (an Additional Secretary), a Joint Secretary, 
a Deputy Secretary, an Under-Secretary, or an Assistant Secretary to the Govern- 
iment of Bengal, ànd'such signatures are to be: deemed to be the proper authenti- 
cation’ of such orders or instruments. 


. Jn the first place, their Lordships observe that the provisions į of Chapter II of 
Part III of the Act of 193 5 as to the Provincial Executive and its executive autherity 
use*the term ‘‘ executive " in the broader sense as nauding both a decision as to 
-action and the carrying out of such decision. 


Counsel for the respondents submitted a contention UE the* majority of 
: the learned Judges in the Federal Court had accepted, based. on sub-section (2) 
of section 49-of the Act of 1935, to the effect that the sub-section limited the operation 
"Nr the section to matters with respect to which the Prdvincéal Legislature has power 
to make laws, and that the subject. matter of the Defence of India was not within 
those powers. The learned Judges, in. confirmation of this view, referred to sul 
section (2) of section 124, which-provides that :: 
* an Act of the Federal Legislature may, notwithstanding that it'relates.to a maie ET respect 
to which a Provincial Legislature has no power to make lAws,¢ confer powers and impose duties or 
authorise the conferring of powers and the imposition of duties upon a Province onofficers and aa - 
. rities thereof.” . d 
"Their Lordships are unable to agree with seth a narrow reading of these provisions 
which would involve the necessity of the Federal Legislature making provision in 
each case for the executive machinery to carry out the powers and duties $o.iniposed, 
instead of-using the existing Provincial machinery. ‘This view is supported by sub- 
section (4 of section 124, which provides inter alia that where an Act of the Federal 
"Legislature, by virtue of sub-section (2) confers powers ard imposes:dutie$ upon 
a Province or officers and authorities thereof in relation to a matter with respect 


all 
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to which a Provincial Legislature has no power to make laws, the Federation is to 
pay to the Province such sum as is agreed, or determined by arbitration, in respect 
of any extra costs of administration incurred by the Province in connection with 
exercise of those powers and duties. This appears to contemplate éxtra costs 
incurréd by the existing machinery of Provincial Administration. Their Lordships 
construe sub-section (2) of section 49 as providing an extensible limit and not a 9 
maximum limit, and the provisions of sub-section (2) of section 124 as affording 
a means of such extension. But, further, their Lordships construe the incorporation . 
of the General Clauses Áct, bóth in the Defence of India Act, and in the Defence 
of India Rules, with its reference in section 3 (43a) to the provisions of Part IH of 
the Act of 1935 as to the actiitg or non-acting of the Brovincial Governor, as n&ces- 
sarily embodying the relevant provisions of Chapter II of Part III, including in 
particular section 49. ' 

It is jor the same reasons that their Lordships are unable to accept the res- 
pondents" contentiof, also agreed to by the majority Judges in the Federal Court, 
that the provision of sub-section (5) ofsection 2 of the Defence of Indie Act, pr ovides 
the only means by which the Governor can relieve himself of a strictly personal 
function. ‘heir Lordships would also add, on this contention, that sub-section (5) 
of section 2 provides a means of delegation i in the strict sense of the word, namely, 
‘a transfer of the power or duty to the officer or authority defined in the sub-section, ; 
with a corresponding divestiture of the Governor of any responsibility in the matter, 
whereas under section 49 (1) of the Åctof 1935, the Governor remains responsible 
for the action of his subordinate taken in his name. 

The respondents next contended that, assuming that section 49 did apply, 
this question was one which involved a special responsibility of the Governor within 
the meaning of section 52 (1) (a) of the Act of 1935, and therefore required the 
individual judgment ofthe Governor. In their Lordships’ opinion, they are excluded 
from considtrimg the somewhat debatable question whether the present matter 
does fall within head (a) of s@ction 52 (1), by the provisions of section 50 (3), 
as the contention of the respondents is that, the Governor should have exercised 
his individual judgment. Nor is it necessary for their Lordships to consider whether 
** individual judgment " excludes thg operation of section 49 (1). So far as it is 
relevant in the present case, their. Lordships are unable to accept a suggestion by - 
counsel for the respondents that the Home Minister is not an officer stbordinate 
to the Governor within the meaning of section 49 (1) and so far as the decision 
in the Emperor v. Hemendra Prasad Ghosh! decides that a minister is not such 
an officer their &ordships are unable to agree with it. While a minister may have 
duties to-the Legislature, the provisions of section 51 as to the appointment, payment 
and dismissal of ministers and section 59 (3) and (4) of the Act of 1935; and “the 
business rules made by virtue of section 59,splace beyond doubt that the Home 
Minister is afi officer subordinate to the Governor. 

eLheir Lordships are therefore in agreement with the icai ned Chief Justice of 

: the Federal Court that such,matters as. those which fel] to be dealt with by th 
Governor under rule 26 côuld be dealt with byhimfin the normal manner in Wu 
— [Ie executive business of the Provincial Government was carried on under the 
provision of Chapter II of Part III of the Act of 1935, and in particular, under 
the provisions of section 49 and the rules,of business made under section 59. 
There remains the criticigns or? the manner: in which the individual cases of 
,detention have been dealt withe ‘he six cases with which this appeal is concerned 
are the cases of respoadents Nos. 1,9,5,6,7 and 8. Inview ofthe opinions already 
expressed by their Lordships, the orders for detention in each of these cases must be 
taken as éx facie regular and proper, and it follows, as already stated, that there 
is a heavy burden on the respondents to displace the presumption 'enacted by sec- 
tion J6 (2) of the Defence of India Act. he respondents*were enabledto raise 
the question ås to whether the Governor was bound. to-give. his person conside- 
ration to the matter, by reason of the Crown’s admission that he had not in fact 


m m d 


x j * X ILLA. (1939) 2 Cal. 411 (S:B.), - esf! 








* 
L] 


- EMPEROR V. SIBNATH BANERJI (P.C.). 335 
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done so in any of these cases. They were also able to raise a question as to the 
so-called routine order of rst October, 1942, because of Mr. Porter’s admission 
in his affidavit. The majority of the Federal Court held all.the detention orders 
to be bad because of the first of these admissions, though they also deal with the 
routine order, and criticise adversely the whole procedure.* The learned Chief 
Justice agreed with the majority as to the cases which were subject to the routine 
order ; he disagreed as to the necessity for the personal satisfaction of the Governor, 
holding that the procedure authorised by section 49 was available to the Governor, 
but he held that the routine order vitiated the orders as to which it operated. Qne 
of these three cases—that of respondent No. 2, Bijoy Singh Nahar, is not before the 
Board, as he was released shoftly after the judgment of the Federal Court. On the 
other hand, as regards the cases of the present respondents Nos. 3, 6, 7 and 8, he 
stated that he was unable to find in the evidence anything which established eyen a 


e prima facie case. that ‘the orders under rule 26 had been improperly made or to 


contradict the accuracy of the narrative of the orders. Thereby he differed drom 
the majority of the Court as regards these cases. js 


The evidence before the Federal Court consisted of affidavits by the respondents, 
the counter-aífidavit by Mr. Porter, Additional Home Secretary to the Bengal 
Government and certain statements and answers regarding detention under rule 26 
given: by, the Home Minister, Bengal, in the Bengal Legislative Assembly. In 
common with the Chief Justice of the Federal Court, their Lordships have been 
unable to find anything—apart from the: routine order—in these statements and 
answers of the Home Minister which affords- evidence of improper. procedure in 
the individual cases before the Court, even-assuming that such evidence was admis- 
sible, hich, in the opinion of their Lordships, was at least open to doubt. It is the 
evidence of Mr. Porter that establishes the application of the routine ortler in some 
of these individual cases. Further, there is nothing in the affidavjts filed by the 
respondents which establishes such a prima facie caseeand they were not se founded 
on at the hearing before the Board. The respendents’ case was founded on the 
statements and answers by the Home Minister, as to which their Lordships have 
expressed their view above, and Mr. Porter's counter affidavit, which their Lordships 
will now consider. | 3. _ @ 


In pawagraph 8 of his affidavit Mr. Porter states that on-the 1st October, 1942; 
the Home Minister directed that, on receipt of the report of arrest under rule 129 
of the Defence of India Rules together with a.recommendation by the Police for 
detention under rule 2G in respect of persons arrested in connectien with the dis- 
turbances or suspected of being so connected, orders of detention under rule 20 (1) 
(b) Should at once be issued as a matter of course subject to review by Government 
on receipt.of further details to be supplied in each case by the Intelliggnce Branch. 
That clearly meant the substitution of*the recommendation by the Pélice in place 
of the satisfaction of the Governor prescribed by rule 26, and equally rendered.any 


der under rule 26 in conformity. with- the Home Minister's direction, to which 


eir Lordships have already referred as the routine order, ‘ab initio void and invalid 
as not being in conformity wish the requirements of rule 26. Their Lordships 
now turn to the cases before them, to which the routine order applied,*and they 
quote the statement of Mr.-Porter with regard to the firgt of these two cases, that 
of respondent No. 1. ` 2 EE DEM - 

“ ro Sibnath Banerji.- He was arrested by the Police* under. rule 129 of the Defence of India 
Rules on 20th October, 1942. On the 27th Octaber, 1942, I considered the%materials before me and 
in accordance with the general order of Government directed the issue of an order ef detention under 
rule 26 (1) (b) of the Defence of India Rules. ' On receipt of fuller materials the case was later sub- 
mitted for consideration of the Honourable Home Minister, Bengal, from whom noeorder directing 
withdrawal or modification of the order of detention was received." _ i l . . 

/ Their Lordships are unable to reat Mr. Porter's statement that he had *con- 
sidered thf materials before him as involving anything more, than that he had con- 
sidered the report of the arrest and the recommendation of the Police to see if there - 
was matdrial sufficient to justify the issue of an order under the routine order, 
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It cannot mean that, in spite of the direction of the Home Minister in the routine 
order, he considered the materials.before him so as to satisfy himself, independently 
of the police recommendation, that an order under rule 26 should be issyed. .That- 
would, not be in accordance with the requirement of the routine order that—the 
police having recomfnended it—the order of detention should be issued as a matter , 
of course. Further, the inaction of the Home Minister on the later submission of 
the fuller material to him could not cure the invalidity of the order.of the 27th 
October, 1942. s E Se e l 


' * The case of Nanigopal Majumdar, respondent No. 5, is stated in paragraph 11 of 
Mr. Porter's affidavit and isesubstantially the* same gs that of respondent No. 1. 
The order in. his case was issued by Mr. Porter on the &h March, 1943, and no 
further materials had.been received at the date of the affidavit, the 24th May, 1943. 


Their Lordships agree with the unanimous conclusion of the Federal Court 
that,the orders of detention in the cases*of the present respondents Nos. 1 and 5 
are invalid. " 


There remain the cases of respondents Nos. 3, 6, 7 and 8. The orders of 
detention in these cases were earlier in date than the routine order of the 1st October; 
1942, and. are not affected thereby. As their Lordships have already stated, there 
is no evidence in these cases sufficient to rebut the presumption as to their regularity. 
There is only one point on which their Lordships desire to add an obsesvation: 
In paragraphs 2, 3 and 4 of his affidavit Mr. Porter states that in the cases of Deba- 
brata Roy, present respondent No. 3, Pratul Chandra Ganguly, present respondent 
No. 8, and Birendra Ganguly present respondent No. 7, he himself considered the 
materials supplied and, in fact, the orders of detention were signed by h#n. «In 
the case of'Niharendu Dutt Majumdar, present respondent No. 6, Mr. Porter, in 
paragraph 6 of his affidavit, does not say by whom the case was,considered. "The 
order-of*letention is signed by S. B. Bapat, Deputy Secretary to the Government 
of Bengal. This is a case typical of the application of the presumption, and, if 
the respondents had wished to probe the matter, in case the consideration *might 
have been by someone not qualified as an officer subordinate to the Governor 
within the terms of section 49 of tHe Act of 1935, they should not have let the 
matter rest there, but proceeded either by counter affidavit or by cross examina- 

f tion of Mr. Porter on his affidavit. As they did not take such a course, the pre- 
sumption remains undisturbed. : : ee or 


' , Accordingly, their Lordships agree with the Chief Justice of the Federal Court 
that the orders of detention in the cases of respondents 3, 6, 7 and 8 were vglid, 
and the appeal of the Crown will be allowed in the case of these four respondents. 
Counsél forthe Crown stated to their Logd&hips that, without prejudice to any 
further action under rule 26 that the Crown may find it expedient or necessary.to 
takd, it was not intended that any further action should be taken against these four 

" respondents under the qartioular orders which are before the Board in this appeal 

Their Lordships will thereforehumbly advise His Majesty that the appeal should, 

— aac allowed as respects respondents No. 3, 6, 7 dnd 8, and the judgments and 
orders of the Courts below should be set aside, and that it should be declared that 
the order of detention under rule 26 of the Defence of India Rules in each of these 
cases was a valid-and proper erder ; that in the case of respondents Nos. 1 and 5, 
the appeal should be dismissed and the judgments and orders of the Courts below 
should be affirmed.* There will.be no order as to costs. p ` 


Solicitors for the Crown : Solicitor, India Ofrce. 
* * + — - 
Solicitprs for the Respondents: Stanley Johnson and Allen. ELS 
WIS. ji —— "Appeal allowed as against some (rom 
. l p 3 . . . and dismissed as-against the thst. 
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^i. IN. THE HIGH COURT: OF JUDIGATURE AT-MADRAS.- :- — 
PRESENT :— MR. Justice Mocxerr AND Mr. Justice Kuppuswami AvYAR. `, 
Subramanian’ alias Seeni Chettiar, minor, by father and Guardian _ 15 | 
R. M.S.N. Narayanan Chettiar i z | Uo. s. Appellant* 
M, P. P. S, P. L. „Muthiah. Chettiar -and -another co >. , Respondents. 
Hindu Law—Adoption—Adoption by widower—Validity and’ effect—Divesting—Right of adopted son 


to the stridhanam properties of adoptive father’s deceased wife which had reverted to, her parents’ family by cusjom 
among Nattukottai: chettiars. : dE. p 

Afi adoption by a Hindu widower is valid and the adoption will take effect as if the son had been 
adopted in the life time of the deceased wife of the adoptive father, The adopted son will divest all 
intermediate estates which had vested before his adoption subsequent to the death of the adoptive 
mother either by inheritance or by the application—as in the present case—of the custom of reverter 
e» ‘tÒ her parents’ family-of stridhanam property of a Nattukottai Ghetti woman dying childless. 


_ ^ An alleged custom that the reverter would exclude a son adopted after the death of the woman 
was not establishes in the case. : a : J 


. Appeal against the decree of the Court of the Subordinate Judge of Devakottai 
itr Original Suit No. 83 of 1942. TEES AERE : 
..— K. Rajah Aiyar and M. S. Vaidyanatha Aiyar for Appellant. 


, ,. R- Gopalaswami Ayyangar for -Respondents. s caddie 
`- The Court delivered the following »'e -¢ JG PNE LEE E EMT. 
.. JupewENTS: Mocketi, 7.—Thé:Judgment of my learned brother which I have 
had the 'advantage-of reading has so fully set out the facts and issues for determination 
in this case that I do not propose to repeat them. I am in complete concurrence 
with a% his conclusions on the issues of fact and I propose to add nothing with 
regard-to points 2:and 3 which: relate to thé question whether in the case of item 1 
of schedule C the property concerned i$ that of the first plaintiff er ef Deivanai 
and in the case of items 1 to 4 of schedule D-whether th properties belong to Beivanal 
or to the joint family. With regard to the question of fact as to whether the adoption 
of Subramaniya by the first defendant has-been proved, I consider that apart from 
the oral evidence the documents support the allegation that the adoption was 
carried out -= ud | 


|- [After reviewing the evidence on this question His Lordship proceeded] 


'*'"With regard to the question of law involved, it is important, first to consider 
whether the learned Judge's conclusion relating to the custom alleged by the plaintiff 
is correct. That conclusion is to be found in paragraph. 84. of the* judgment and 
reads as- follows : = : ; “ee a Eu Wis 

.. **] find that the custom of reverter alleged by: the plaintiffs in paragraph 21 is true and valid 
to. the extent that presents and moneys proves to have been given by the members ofthe parental 


, family and their relatives revert to the parentaf family and_the presents and money? given by the 
husband's family and their members revert to the husband's family.” 


tod 


"—- 


EN 
e 


. 

a- But was that custom pleaded in paragraph 2r ofthe plaint? The effect of ^ 
"Ne authorities scenis to be that a*tustom must be proved to be certain, reasonable, 

immemorial and without interruption and each of these circumstances should be zm 

'alleged in the plaint. It is convenient to set out that part of paragraph Bt of the . 

plaint which ‘purports to plead the custom on which the, plaintiffs rely. | It is as 

follows : i AE C PE. ru EM 

.., “According to the custom of the Nattukottai;Chettiar coff&munity to which, the plaintiff and 

defendants 1 tó 3 in particular, belong, the first plaintiff has become entitled at the moment of said 

Deivanai Achi's death to all the things left by her and referred to iti schedules E ang F as well as the 
^ properties mentioned in C and D schedules if for any reason they also can be said to have belonged 

.to or have been left by her as her effects when she died. and all other properties whichy may hereafter 

be established or proved to have been left by her by the right or the principle of reverter. According 

to the binding and immemowial-custom of Nattuottai Chettiar community, ifa Nattukottai Chettiar’ 

-woman.dies leaving behind her no-child or children born to her or any son adopted to hep and her bu8barid 

‘prior to her deĝh or any lineal descendant.or descendants by any such child or children or adopted son, 
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the stridhanam, seermurai and other siruvattu monies and properties of whatever nature they may be 
whether jewels, vessels, cloths, etc., presented or given to her either at the time of the marriage by her 
parents’ family or relatives or on subsequent numerous occasions in accordance with the general 
usage, practice or custom of the community or acquired by lier from her parents’ house or other. 
relatiops in any manner whatsoever except any property that might have been acquired or got directly 
from her husband's family and all accumulations descend and go to her father or the father's child 


or children adoptive or natural or his or their lineal descendants, if any, surviving her by right of J 


reverter," - BÉ 

' I omit the rest of the paragraph as it is more in the nature of an argument than 
in the nature of a pleading.» The important allegation is that, according to the 
binding .and immemorial custom of,the Nattukottai Chettiar community, if: a 
Nattukottai Chettiar woman, dies leaving behind her no child or children bqrn to 
her or any son adopted to her and her husband prior tọ her death- or any lineal 
descendant or descendants by any such child or children or adopted son, the stri- 
dhanam and other. properties given by her relatives or by per parents or it would 
seem by anyone at eny time other than her husband's family descend and go to her 
father or his family. The only exception is property derived from her husbgnd's 
family. I again stress the. words “or any son adopted to her and her husband 
prior to her death " and especially the words “ prior to" which of course. raised 
the all important point in this case. The plea seeks to exhibit an important addition 
to the custom of descent of.property among Nattukottai Chettiars as recognised 
by this Court and I do not consider. that the evidence is such that the addition to 


the custom pleaded has been proved. In so far as the customs amongst this com- . 


munity have been accepted, two decisions of this High Court arein point. Madha- 
van Nair, J.. (as he then was) delivering the judgment of the Bench held in Official 
Assignee of Madras v. Muthayee Achi!, that the following custom had been proved 
by unimpeachable evidence : : J. 

“ The arfiounts of the gifts are handed over to the senior male member of the bridegroom's family 
in the shape of hundies drawn in favour of the bridegroom by the senior male member of the bride’s 
father's family fot the amounts. hey are so handed over to him for his making them accumulate 
by lending them out for interest. He invests them in the money-lending shop of his family if that 

- family has one, and in some other shop if his family has none or if the shop of that family is not finan- 
cially sound or if the bride's father’s family so desires. Interest.is allowed on them at the rate current 
in Rangoon adding it to the principal amounts and interest, is payable to the bride on demand 
during her lifetime and is taken by the chiylren of the marriage if any are left when the bride 
dies and by her father's family otherwise." 


Wallace AND Jackson, JJ., in  Palaniappa Chettiar v. Ghockalingam Ghetti?, stated 
as follows : 


_ . “ It seems clear that there is a custom having the force of law by that, if the daughter of the family 
dies issueless, the stridhanam will revert to her parents, but there is at present no clear custom having 


the force of law by which such reverter occurs when the daughter has issue and dies leaving issue. . 


There is no certain custom in such a case governing the destiny of the stridhanam, and that destiny 
is apparently being decided by mutual arrangement sometimes one way, sometimes another." 


The léarned Judges were concerned tq tonsider this topic as it was contended . 


before them that the stridhanain reverted to the parents even when the daughter 
, had female issue and that female issue died without issue. I accept the position 
that these decisions establish the custom therein stated * But neither of these casg 
nor any of the others cited to us establishes that fie reverter to the parents operates 


“nnn as tq, exclude a son adopted after the daughter’s death. The all important 


question, namely, whether a son adopted after the daughter’s death is to be treated 
as being in the same position as a,son Adopted before her death is the very point 
which we have to decide now: he introduction of the words “‘ prior to her death ”’ 
in the pleading shgws that the plaintiffs were fully conscious of the extent of the 
custom which it was incumbent on them*to prove. The written statement of the 
second defendant explicitly denied the custom and pleaded that according to the 
custom obtaining among the Nattukottai Chetti community an adoption made to 
.a deceased lady is perfectly valid and will vest all her properties in the adopted son 
even if they had vested already in others. ‘This custom also ‘has not been established 
by the appellants but that does not affect the decision in this case. e ultimate 


. * * - 
decision will rest on the law and-not on custom, 


1. (1937) M.W.N. 493. a, (1929) 57 M.L.J; 817. 
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I am concerned with the question of law as.I do:not agree: -with the finding 
of the learned Judge relating to the plaintiff's alleged custom: With. all respect 
to the learned Judge I consider that his finding in paragraph 84 does not deal with 
the very precise pleading in paragraph 21 of the plaint. There.is no allusion to 
the position which arises in the case of an:adoption-after the daughter's “death. 
I need not repeat in full the analysis by my- learned brother of the evidence to prove 
the plaintiff's alleged custom. © 


Of the nine witnesses called, the learned trial.Judge expressly states that he 
derived no assistance from the evidence of P. Ws. 2, 4, 6 and 5. I entirely agree 
that the very slender evidence which remains. does. pot- prove the custom alleged. 
Indéed, it.hardly touches it,ifat all There was no evidence as to what was the 
custom on. facts such .as are. now before us. . In paragrap 41 of his judgment the 
learned Judge expressed the view that : 

“On the question of the custom of devolution set up Dy the plaintiffs there i is no difficulty in 
holding on the evidence adduced, that the custom is that whatever has been given to the bridesat the 
time of the marriage and thereafter by the members of the parental family and their relatives reverts 
` to the parental family, and that Woven has - been given by the husband's ide and their 
relatives. reverts to them.” 

But this does not decide the join asit disregards the words “ adopted’ . . , prior 
to her death." I am unable to find in the record evidence proving the custom . 
pleaded by the plaintiffs and accordingly: Tiüst differ from the finding on this topic 
by the,learned Judge. It is necessary theréfore to appgoach the legal position 
on the basis that no custom has been proved which assists me in determining the 
point of Hindu Law involved which seems to me to be this: In the case of an 
adoption after the death of the adoptive father's wife, does the stridhanam and 
other fgoperties acquired by the latter other than from her husband's family revert 
on her death to her father's family or descend to the adopted son. It "follows too 
that it is necessary to decide whether: property vested in members ef her father's 
family becomes divested in the event of an i after her death By hershusband, 
yuri is what happened in this case. — - i 


- Se far as the positicn of an adopted Son in- the family: of the xp: is NER 
here 1 is an authority of the Judicial Committee i in Padmakumari Debi: Chowdheani Vi 
Court of Wards? : 

“ An adepted son occupies the same Sodan in the family of the ies as a natural-born son, 
except in a few instances, which are accurately defined both in the Dattaka Chandrika and Dattaka 
Mimamsa, the authorities that govern the decision of questions of adoption arising in the Bengal 
School. And no text has been produced to show that an adopted son cannot succeed to the estate 
of'such relatives of his father as are sprung from a different family." 

In the absence therefore of any special custom, which has been: negatived in 
this ‘case, the adopted son will have. the same rights of inheritance, .his existence 
asia son taking effect as at the time ofehis adoptive father’s death. Mre Amĉer Ali 
delivering judgment in- Pratap Singh Shiv Singh v. Agarsinghji Rajasangji? observed 

‘Now it is an explicit principle of the Hindu Law that an adopted son becomes for all purposes, e 


the son of his father, and that hig rights Por curtailed by expresstexts are in every respect the same 
those of'a natural born son.’ 


Ín Sankaralingam Pillai v. Veluckami Pillai’, Leach, C.J. delivering. the judgmeng 
of the Full Bench summarised the arguments in favour of a right in the adopted son 
to demand his share in the family estate, nptwithstanding that the other coparceners 
have already partitioned, and they. are. as foltows-:, 
"() It is a rule of Hindu Law that an adoption dates back $ the date of the death of the father. 


(ii) “There is no reason why an adopted sonshould be placed in an infrior position to that of 
the posthumous son, the heir of a disqualified’ person and the absent coparcener. e 


(iii) The right of the adopted son to demand re-partition has been recognised i in two cases ; t 


Krishna v. Samit and Baji Rao v. Ramakrishna’, -- - Sa k s er ee Rete 
. è = 7 





7 e a CE xus 
. (1881) L.R. 8 LA. 229°: LL.R. 8 Cal. 302 8. Code) M. 6i: TLR. f poaa) Mad. 
at p (P.C Rf. 309 (F.B.). 
2. (1918) 56 M,L.J. 511 : L.R. 46 L4.97 : : £ (1885) IERO Mad. 64. ibus 
LR. 43 Bom. 778, 792 (P.Q). —. : 5 LER. (1941) Nag. 707... ...-: i: 
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(iv) There is support to be found for the proposition in Strange.  ' 


(v) As an adoption divests an estate of inheritance it would be unjust to deny toe the adopted 
son the right of claiming a re-partition when the rule of survivorship applies.” " 
Holdigg that an adopted son was entitled to re-open a partition made by tlie 
members of the famify after the death of the coparcener but before the adoption, 
the Full Bench held that the adoption was the over-riding factor and restored the 4 
: position so far as the partition was concerned, subject to lawful alienations in the 
meantime. ‘That the adopted, son is bound by such alienations appears to be the 
only limitation of his rights and all other properties which had come into the hands 
of those who took part in the partitión reverted to the adopted son. The legal 
position of the adopted son is therefore established By the highest authority so 
far as his position vis-a-vis his adoptive father is concerned? It is, however, argued 
before us that the position is not the same vis-a-vis his mother, or to put it in another 
way, the wife of hisgadoptive father. In the case before us, no complication arises 
frome the fact that Subramaniam had more than one wife. Deivanai who died on 
28th August, 1938, was his sole wife. Subramaniam, the first defendant, adofted 
the second defendant, whose name is also Subramaniaya, on 7th of June, 1939, and 
it is argued that the second defendant although having a father never had a mother 
and therefore could not succeed to Deivanai’s estate. 


i i The decisions referred to above assist in solving this difficult' question. The 
case of Sundaramma v. Venkatasubba Ayyas, 7.1 hasa direct bearing upon it as the judg- 
ments contain important observations by Phillips, J. and Madhavan Nair, J. (as 
he then was) respectively which discuss the general position of a son adopted by the 
widower after his wife's death. Phillips, J., discussing the decision of the Privy 
Council in Narasimha v. Parthasarathy? took the view that if the son can be geemed 
to be the sfatural and legitimate son of his father, by the same fiction he would be 
the son of his father’s wife also, and at page 951 Madhavan Nair, J., observed : 

“ ToPive full effect to the fictidh of adoption and to assimilate the fact to an imitation of nature 
the adopted boy should have a mother. ° I do not think it is impossible to conceive the deceased wife 
as the fictional mother of the adopted child. The theory of a ‘receiving mother’ being discarded, 
I cannot find any difficulty in holding that the wife of the adoptive father though she was dead at 
the time of adoption can be considered as fhe adoptive mother.” 

There is therefore authority binding upon me which goes some way towards the | 
‘solution of this case. It seems to me to amount clearly to this, namely, that an 
adopted son does become the son both of his adoptive father and his adoptive father’s 
deceased wife. When dealing with fictions, I cannot see why decisions arising out 
of fiction shoul& not be carried to their logical conclusions In Amarendra Mansingh 
v. Sanatan Singh® which concerned the validity of an adoption, their Lordships 
at page 656 and 657 emphasised, after consideration of the case law, that it Would 
not bé possible to say that the sole test of the validity of an adoption is the vesting 
or divesting of property and at page 657 observed : - 
> w, “TE necessarily follows (their Lordships think) from this decision [Pratap Shivsingh v. Agarsinghj i 

Rajasangji*] that the vestinggof the property on the death of the last holder in someone other tha 
the adopting widow, be it either another coparcener of th® joint family or an outsider claiming a 

omnes VET EET, or, their Lordships would add, by inheritance canno be in itself the test of the continuance 

r extinction of the power of adoption.” 

In the present case, here is no question of the power to adopt. It would seem - 
that their Lordships took the, view ‘that material considerations should take second 
place to the spjritual considefttions which are the basis of the Hindu Law of adop- 
tion. The latest d&cision of the Judicial Committee relating to divesting is Anant 
v. Shankar.’ The following is the genealogical table in that case : 


^ 








ew. P * an . wi xe E um RES Hae, T e pon «o aas cu m z e = PICTURE aa 
19 (1926) 51 M.L.]. : LL.R. 49 Mad.  eLL.R. 12 Pat. 642" (P.C.). : 

941. $ : } NK AOI 4. (1918) 36 M.L.J. 511: L.R&, 46 LÀ. 97: 
2. 1914) 26 M.L.J. 441: LR. 41: LA. 51: LL.R. 43 Bom. 778 (P.C.). . m 

LLR. 37 Mad. 199 (BRN . - 5.- f1943) 2 M.L.]. 599 (P.C.). 
# (1933) 65 M.L.J. 203 :, LR. Go.LA. 242 : . 
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| | 
PEE: d. 1901. Hanumantappa. 


e 
2 e 





| 
; Sandee d. 1902. Narayan, d. 1908. Ramachandra. 





A z tr rr iis | 
Bhikappa, d. 1905: Ganga Bai. ` Shankar (Deft.). Hanamant, Babu. ° 





Keshav, d 1917. Anant, &lopted 1930 (PIF.). 


At the time of Keshav’s death, his nearest heir was the defendant Shankar, a remote 
collateral, who obtained possession from the Collector in 1928. The adoption in 
1930 of Anant by Ganga Bai resulted in a suit by Anant through Ganga Bài as 
his next frien. The plaintiff succeeded before the trial Judge and obtained a 
decree for possession and for a declaration that he was the lawfully adopted son of 
Bhikappa and as such the heir of Keshav. The High Court set aside the order 
for possession and mesne profits and qualified the declaration by adding the words, 
“ except as regards the watan property which has already vested in the defendant.” 
"The High Court took the view that as the goparcenary had come to an end on the 
death ‘of Keshav in 1917 and the family property had then vested in his heir, the 
subsequent adoption,in 1930 though valid would not revive the coparcenary or 
divest Keshav's heir, the adopting widow not being herself Keshav's heir. Their 
' Lordsyjps allowed the appeal and in the course of the judgment observed as follows 
at page 675: ° 
“Tf the effect of an adoption by the mother of the last male owner is to take his estate out of the 
hands of a collateral of his more remote than a natural brother would have been and 19 constitute 
the adopted person the next heir of the last male owner, no distinction can in this respect be drawn 
betweea the property which had come to the last male owner from his father and any other property 
which*he may have acquired. Keshav's separate watan property devolves not on his mother who 
would be his heir at the general law but on the nearest male in the line of heirs ; and if the plaintiff’s 
adoption as son to Bhikappa puts him in that positidm, his right to succeed cannot be limited to 
such watan property as Keshav derived from Bhikappa. On this ground the appellant’s suit succeeds 
as regards tke two parcels of land which Keshav inherited from Narayan.” ' 
The whole subject of divesting is discussed by the learned editor of Mayne's 
Hindu Law, 1938 Edition, at pages 234 and 235. As already stated, the exact 
position before us now has not been the subject of judicial determination but &om 
-a consideration of the authorities, if it is correct to premise that the second defendant 
is the son of Deivanai for all purposes, I feel constrained to hold that by his adoption 
he was entitled to the properties of thg deceased Deiyanai and that any properties 
which vested in the plaintiff become divested. I would add my agreement with 
my learned brother’s view that, with regard to the properties other than those . 


UA are clearly stridhanam in character, there is ne evidence to show from what 


ource Deivanai derived the funds. .I am also in general agreement with the co 
clusions arrived at by my learfted brother and the order proposed. 


I- —— 


Kuppuswami Ayyar, j.—Ihe appellant is the second defendant. The first 
respondent is the first plaintiff and the sécond «espondent is the father of the appel- 
‘lant and the first defendant in the suit. The seqbndeplaintiff, the wife of the first 
plaintiff (first respondent) is not a party to this appeal, and leer claim as set forth 
in the plaint was disallowed. She has not filed any appeal. . The third defendant, 
the adoptive mother of the first plaintiff, is dead and no legal representatives have 
been brought on record as the first plaintiff claimed to be her heir. The names 
of defendants 4 to 13,who were some of the debtors in respect of the outstanglings 
which were the subject-matter of the litigation were struck off on tht grourtd that 
they werg unnecessary parties and they have not been made parties to this appeal. 
Thefsubject-matter of the suit consisted of several items of moveable and im- 
moveablt properties and outstandings described in Schedules A to Foof the plaint, 


^ 
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The suit so far as the items described in Schedules A, B and E of the plaint except 
item 6 of schedule B as also the suit in respect of items 5 to 8 of schedule F of the 


plaint has been dismissed. A decree was passed only in favour of the first plaintiff 


and that in respect of item 6 of Sc 
items shown in scheditles G and D. 
stated that item 2 in schedule C 


hedule B, items 1 to 4 (a) of F schedule and the 
In the memorandum of appeal, it is specifically 
is not in dispute in^tlii appeal. With regard 


to item 6 of schedule B; the decree was passed against the.first defendant ; he has 
not filed any appeal, nor has hg filed any memorandum of cross-objections. ‘Thus, 


the appeal r 
items 1 tó.4 and 4 (a) of schedule 


. 


elates only to item 1 of Schedule C, the four items in Schedule D and 


py 


The first plaintiff was taken in adoption by the third defendant, the widow 


of the late Shanmugam Chetty alias Palianiappa Chetty on à7th May, 1936. The 


second plAintiff is hés wife. DE 
behiifi him his widow Egammai Achi, t 


e third defendant, and' a daughter by 


name Deivanai Achi. The first defendant (the second respondent) married DeivZnai 


more.than thirty years,prior to the 


suit. Shanmugam Chetty was blind of both 


eyes and the first defendant, the son-in-law, was helping him in writing the accounts, 
. etc., and was generally in management. After his death, as Egammiai was an 
illiterate woman, the first defendant, the husband of Deivanai, her only daughter; 


was practically managing the prop 
names of Deivanai and Egammai. 


erties,and investing the income at his will in the 
After the first plaintiff was adopted by Eg4mmai 


he-and his wife lived in the family house for some time ; but misunderstandings 
aroséland when the plaintiffs were away, defendants 1 and 3 and Deivanai closed 
the frónt door of the house and locked it and removed all the valuables, ageount 
books, etc.,*to the house situated in item 1 of Schedule C which was behind the 
, family house. Subsequently, Deivanai fell ill and died on. 28th August, 1938 
leaving r children. It is the plaintiff’s case that on the death of Deivanai, all 
stridhanam properties given to hereby her parents and their relations devolved, by a 
custom of reverter prevailing in,the Nattukottai Chetty community to which they 
belonged, on the paternal family. The plaintiffs, therefore, claim. that all the 


properties whi 


ch are the subject-matter of litigation which stood in the name of 


Deivanai-were either the properties of the first plaintiff's family or if they were the 
properties which had their nucleus in the gifts by the parents and their relations to | 
Deivanai, they reverted to the family of the first plaintiff on Deivanai's death. "The 


properties mentjoned in schedules 
perises of Deivanai were settled on 
document, 


C, D, E and F which were claimed to be.pro- 
the second plaintiff by the first plaintiff under a 


The plgintiffs, therefore, prayed for a decree directing defendants 1 to 3 to render 
a true and proper account of the managemenfteof the properties of the first plaintiff's 
family and to furnish a true inventory. of all the properties and other documénts 
e > relating to the family and for recovery ‘of such properties as may be found to be 


family properties and 


the! préperties described in schedudes A-and B of the plaint. 


There was also a prayer for a declaration that the properties mentioned in schedule 


T and D of the plaint were part of 


‘the family propefties of the first plaintiff and for 


4 decree.for recovery of item 1 of schedule C and for- an. injunction restraining 


defendants 1 to 3 from obstructing the plaintiff in his possession. and enjoyment of 
item:2 of schedule C. Schedule D consisted of four.items of outstandings, and the 


, 


prayer was for & degla 


ration that they were the joint family properties of the first 


" plaintiff and for an injunction restraining defendants 1 to 3 from realising or dealing 
with any of the outstandings or securities or shares referred to in schedule D of the 
plaint. , With regard to the properties mentioned in schedules E and F of the plaint, . 
the-prayer was for a decree declaring that the properties and investments mentioned 
in Sfhedules E and F belonged to the first plaintiff as having*been obtained by him 
by the communal custom of reverter on the death of Deivanai leaving ng issues at 


the time of her death, and for directing the first and third defendants todrender à' — 


- trud.dnd proper account.in respect of.those items,  . | » 
"s . $*-— , 5 Wl A par EM FENCE UC 


= 
— 1 t. o. M Ion = 
~ 


Chetty died in October 1928, leaving - 


dated the 6th June, 1939, Exhibit P-12, which has not been printed. . 


~ 
` 


s 
* 
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The third:defendant, Egammai, supported the plaintiff’s case’ but pleaded 
that she was, entitled to the properties of Deivanai in preference to the first plaintiff 
and that the first plaintiff would be entitled to them only after: her death. ‘She 
denied havfng had any hand in the management, pleaded that.it was the first 
defendant alone that was liable to account and denied her liability to account fo the 
plaintiffs. os Pe sae oh l he 
Defendants 1 and 2 pleaded that the second defendant was taken in adoption | 
by the first defendant on 7th June 1939, in accordance with the wishes of Deivanai 
expressed on the eve of her death. . The custom of reverter pleaded was denied 
and it was further pleaded that it was the secbnd- defendant who would ‘be entitled 
to thé properties of Deivanai en her death as her adopted son. “Items 1 and 2 of 
‘schedule C, the-four item$ of schedule D and items 1 to 4 (a) of schedule F were 
claimed as'properties of Deivanai inherited by the second defendant as lier adopted 
son. With regard to item 1 of schedule C their case was.that the western, portion 
of it was given by the third defendant to the first defendant in 1914 with the aon- 
currence of Shanmugam Chetty ; that the building was put up on it by Shanmugam 
for the use of the first defendant'the expenses of construction having been debited 
against him by Shanmugam in his account. and that ever since then he had been 
in possession and enjoyment of it. The eastern portion of that item belonged to 
the, first defendant, and he had enclosed it by a compound wall and put up a tiled 
shed on it. It'was denied that any jewels were presented to Deivanai' by her parents 
at the time of the marriage. The jewels made and purchased from out of the funds 
of the first defendant save those worn by her were all left with the mother Egammai 
Achi and the keys of the rooms which were.all kept by the first defendant were 
with thg plaintiffs and the third defendant. T 


The learned Judge found that the first defendant was not in manafement of 
the properties of the first plaintiff's family and that he was not bound tp account. 
He also found that except item 6 of Schedule B whichdelonged to the first plaintiff 
and:was handed over to the first defendant and whieh he was hence bound to return, ' 
the other items of schedules A and B were not in the-possession of the first defendant; 
The two items in schedule C were found to belong to the joint family of the first 
plaintiff. With regard to the.four items in schedule D, the finding was that they. 
belonged to the late Deivanai and that.on her death by the custom of reverter. 
they-deyolvéd on the first plaintiff. He also found that the adoption of the second 
defendant by the first defendant 2s the adopted son of the late Deivanai was.true 
and valid, but held that the adoption would not divest the first plaintiff of the.estate 
of Deivanai and that therefore he, the first plaintiff, was.entitled to the items shown 
in schedule D and to items 1 to 4 (a) of schedule F. It was found that the first 
defendant was not in possession of any of the items mentioned in schedule E.of:the 
plaint or of items 5 to 9 of schedule F.e It was.further held that items Jf to. 4 and 
4 (a) of schedule.F were the properties of Deivanai and that the first plaintiff became 
entitled to them on her death. The learned Subordinate Judge found that the 

lement deed in favour ofthe second plaintiff was not valid: and that it would not 
operate as a bar to divésting Deivanai’s estate by.the second defendant if it be found 
that he will be entitled to divest the intermediate heir and obtain possession of her 
estate from him.  . AN l T 

As already stated above, the second plaintiff has not-filed any appeal, nor is 
she a party to this appeal. The finding of the learned Judge that item i of schedule C 
belongs to the joint family of the first plaintiff is disputed by the appellant; ‘The 
first respondent disputes the findings of the learned Judge that D schedule pro- 
perties belonged to Deivanai. "The correctness of the finding about the truth ànd 
validity of the.adoption of the appellant; the second defendant, is.also disputed, by 
the first respondent (the, first plaintiff). a PH ME 
. *- The mgin points for consideration.in this appeal are:  - NK a 
” “Gy "Whdfher the adoption of té appellant as thé son of Deivanai is trüc and valid ; "77 "ue 

(ii) whgkheritem 1 ofschedule C belonged to the first plaintiff or was it the property of Délvaris ; 


t. * 


E 
& 
D 
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(iii) whether items 1 to 4 of schedule D belonged to Deivanai or to the joint family of the first 


‘plaintiff ; E ” . $ 
(iv) whether the custom pleaded in paragraph 21 of the plaint is true and valid to-any and 
what extent ; e 


+) whether the adoption of the appellant would divest the first plaintiff of the properties of 
nnl which vested 4n him on the death of Deivanai and vest them in the appellant - pel 


(vi) which of the properties described in schedules D and F of the plaint would vest in the first? 
plaintiff on the death of Deivanai under the custom of reverter. 

Point No. 1.—The learned Subordinate Judge has found that the adoption 
ofthe appellant by the second respondent on 7th June, 1939, is true and valid, 

[His Lordship then discussed thé evidence and proceeded.] un 


We therefore agree with the learned Subordinate Judge that the first defendant 
did take the second defendant in adoption on 7th June, 1939, and that there was 
the giving and taking by the natural parents and by the adoptive father respectively. 


„In "Sundarammt v. Venkatasubba Ayyer,) it was held that an adopted son of a 
Hindu whose only wife had died before the adoption became the,son of thaé wife 
so as to inherit as such to the relations of her father's family. In Sounthara Pandian 
Ayyangar v. Periaveeru T hevan,? a Full Bench of this Court approved the above decision 
and held that such an adopted son of a Hindu widower became the adopted son 
of his predeceased wife. It was averred that the first defendant had a Vaduga 
wife and a son by her, but this was not proved. "The first defendant, at the time 
of the adoption, was a widower with no children and he had married only ene wife, 
the late Deivanai Achi. The learned Judge was hence justified in finding that 
the second defendant was validly adopted by the first defendant on 7th June, 1939, 
and that by the adoption he, the second defendant, became the adopted son of the 
late Deivanai Achi as well. o? 


[The discussion on points2 and 3 are omitted here as unnecessary for the pur- 
poses of the report. | 


e 
Points 4 to 6.—The next question for consideration concerns the person on 
whom the properties that belonged to Deivanai devolved on her death. , Under 
the rules of Hindu law, the property of a Hindu woman devolves on her death in the 
following order: (i) Unmarried dawghter, (ii) Married daughterwho is unprovided 
for, (ii) Married daughter who is provided for, (iv) daughter's daughter, (v) 
daughter's son, (vi) son, (si) son's son. If there be none of these, he? stridhanam 
would go to her husband if the marriage is in an approved form and after him to 
the husband's heirs in the order of their succession to him. If she was married in 
an unapproved form it would go to her mother, then *to her father, then to the 
father's heirs and then to the husband's heirs in preference to the Crown. In this 
case, there is no evidence that Deivanai was married in an unapproved form. She 
had no children. There were only her husband, her mother, and her adopted 
brother surviving. But her husband after her death adopted a son who became by 
the adoption her adopted son as well, as found above. -Consequently, her hus- 
band would be, accogding to the general rules of Hisdu law, the heir entitled 
the properties if there had been no adoption Subsequently. In any view of The 
case under the general rules of Hindu law when her husband survived her, her 
adopted brother, the first plaintiff, would have no rights to her.properties. But 
it was pleaded in theeplaint that among the Nattukkottai Chettiars to which 
community Deivanai belonged, fhere is a custom known as “ reverter ” under 
which, E . : 
^ «Ifa Nattukkottai Chettiar woman dies leaving behind her no child or children born to her 
or any son adopted to hér and her husband prior to her death or any lineal descendant or descendants 
by any such ghild or children or adopted son, the stridhanam, seermurai and other siruvattu monies 
and properties of whatever nature they may be whether jewels, vessels, cloths, etc., presented or given 
* to her eitlfer at the time of the marriage by her parent’s family or, relatives or on subsequent 


nüfngrous occasions in accordance with the geweral usage, practice or custom of the community or 
acquired by her from her parent's house or other relations.in any manner whatsoever gxcept any pros 
s i a 
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perty that might have been acquired or got directly from her husband's family and all accumula- 
tions descend and go to her father or the father's child or children adoptive or natural or his or their 
lineal descendants, if any, surviving her by right of reverter,” 

It was*pleaded on the strength of this custom that all the properties of Dei- 
vanai Achi except those that had been acquired or got directly, from her husband's 
family devolved upon the first plaintiff, theonly male member of her parents’ family. 
The appellant ‘and his father, the firstdefendant, denied that there was any such 
custom as pleaded in paragraph 21 of the plaint. Onissue 9 which runsthus : 
** Whether the custom of ‘reverter’ alleged bythe plaintiffsin peragraph21 of the 
plaint is true and valid?" the learned Subordinate Judge gave the following 
finding in paragraph 84 of kis judgment : ° 

* [ find that the custom of reverter alleged by the plaintiffs in paragraph 21 is true and valid 
to the extent that presents and moneys proved to have been given by the members of the parental 
family and their relatives revert to the parental family and the presents and moneys given by the 
husband's family and their members revert to the husband's family." E f 

Jt is rather unfortunate that the learned Subordinate Judge has not found 
specifically whether this result will follow only in the circumstances stated in para- 
graph 21 of the plaint, viz., if the deceased left no children or lineal descendants or 
no adopted son adopted by her and her husband prior to her death. He has not discussed 
the evidence with regard to this particular condition ’as to whether the custom of 
reverter would come into operation only if there had been no adopted son or de- 
scendangs of any adopted son adopted before the woman’s death, In short, the custom 
pleaded was that an adoption after her death could inno way affect the inheritance 
or reversion. 


The matter is not covered by judicial decision and.our attention is not drawn 
to any instance in which there has been any case of adoption of any son tọ a woman 
after her death by her husband whose claim to the properties of his adoptive mother 
had been denied or refused. oe s 


e 
[Then his Lordship discussed the evidence and proceeded.] 


It*cannot therefore be said that the plaintiff has proved there could be any 
scope for the application of this custom of revegter in cases where there has been an 
adoption to the woman after her death by her husband. In this view it will be 
unnecessary to go into the question if the custom as found by the learned Sub- 
ordinate Judge had been validly established or not. 


. There is one circumstance which goes to disprove the custom pleaded by 
the plaintiff that there will be a reverter in the absence of an adopted son adopted 
in the lifetime’of the deceased woman. According. to D.W. 1, even in Ber 
lifetime shortly before her death the late Deivanai desired to adopt the appellant 
as her son and requested his fathes to give the boy in adoption eande that 
the adoption took place only in pursuance of her wish. The learned Subordinate 
Judge has accepted this version of D.W. 1, and it is also in evidence that it was 
BN appellant that performed the funeral ceremonies,of Deivanai. The general 
tind of the evidence of the plairtiff's witnesses who were examined to prove the 
custom about the reverter was to the effect, that all disputes relating to the deceased's 
estate would be raised and settled usually before the removal of the corpse of tht woman 
to the cremation ground and that the preperties also will be handed over to the 
woman's paternal family before the completion of the funeral ceremonies. P.W. 2 
in particular has given evidence on this point. . ff it*was a fact thgt an adoption 
subsequent to thé death of the woman would not vest the property of the woman 1n 
such subsequently adopted son, there could have been no difficulty for the first plain- 
tiff to have obtained from the first defendant the properties of Deivanai i pim would 
devolve on the first plaintiff by the custom of reverter on her death without issues. 
There is no evidence to Show that there wes any talk or any attempt then to obtgin 
the properties of Deivanai from the first defendant or Egammai Achi, It is the* con-. 
sciousness $f the fact that the woman had already desired that*the second defendant 
should be fdopted and that.he would-be adopted and that on such adoption the. 


* 
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properties would go to him that would account for-the first plaintiff not following 
the usual practice prevalent among Nattukkottai Chettiars of having, this matter. 


decided and settled even before the corpse was removed to the cremation ground , 


and obtaining. possession of the properties and documents before the termination 
of funeral ceremonies. This is a circumstance which goes to disprove the plain- 


tiff’s contention that a subsequently adopted són will not bé entitled to succeed tof 


the properties of his adoptive mother. 

’ Even if the custom as found by thelearned Subordinate Judge is true and valid, 
the first plaintiff can claim a right only to those properties proved by him to have 
been given by the parents. The custom as found. by the learned Judge relates 
only to two sets of properties of a  Nattukkottai Chetti woman, namely, "those 
given by her parents and their relations and secondly th8se that are given by her 
husband: and her relations. The first.plaintiff cannot succeed to any of the pro- 
perties which are the subject of this appeal under this custom without proving that 
they were either given to Deivanai by her parents or their relations or were subse- 
quent accretions of such gifts. As pointedout above, it is only in*respect of items 
I and 2 of schedule F that there is evidence to prove that they were stridhanam 
properties of Deivanai given to her by her parents. In respect of items 2 to. 4-a 
of schedule F and in respect of items 3 and 4 of schedule D, there is no evidence to 
show as to how Deivanai was able to get the funds. "With regard to items 1. and 2 
of schedule D, if they are the properties of Deivanai, the evidence goes to show 
that the money came ił respect of those outstandings from her mother Egfmmai." 


It was contended for the plaintiffs that the adoption of the appellant by his 
father after the death of Deivanai would not divest the property which had devolved. 


on or reverted to the first-plaintiff by the custom of reverter referred tgeabove, ` 


as this is a case of adoption to a woman after her. death and hence the adoption 
need not be.given effect to as if the adoption had taken place in the lifetime of 
Deivanai herself. In Padmakymari Debi Ghowdhrani v.-Court of Wards!, their Lord- 
ships of the Judicial Committee pointed out that an adopted son occupies the same 
position in the family of the adopter as a natural-born son, except in a few 
instances, which are accurately defined both in the Dattaka Chandrika and Dattaka 
Mimamsa. ‘This was followed by the Judicial Committee in Kali Komul Mozumdar 
v. Uma Sunkar Moitra?. In Pratapsingh Shivsingh v. Agarsing Rajasangji?, His Lordship 
Mr. Ameer Ali who delivered the judgment of the Judicial Committee in that 
case observed at page 793 : "E | 

|." Now it is an accepted principle of the Hindu law that an adopted: son becomes for all purposes 
. the son of his father, and that his rights unless curtailed by express texts are in every respect the same 
as those of a natural born son . . .. Again it is to be remembered that an adopted son is the conti- 
nuator of his adoptive father's line exactly as an aurasa son, and that an adoption, so far as tht con- 
tinuity of the line is concerned, has a retrospective effect ; whenever the adoption may be made there 
is no Aratus if, the continuity of the line.” e? ` i : 
In that particular.case, the dispute was'as between an adopted son adopted after 
the’ death of the last owner and the person who claimed a right to the grantors’. 
estate, when the grant ef tlte property terminated on the death of the last. mage” 
owner without any male issue and the property reverted’ back to the family © 

e original grantors. It was not a case of inheritance but a case of reverter, and 

it was held that a subsequent adoption would divest the original grantor and that, 
the adoption must be cortsidered toghave been made in the lifetime of the adoptive 
father and that there will bet divestment. In Sankaralingam v. Veluchami* it was 
pointed out that it yas a rule.of Hindu law that the adoption dates back to the date 
of the death of the father, that there-was ño reason why an adopted son should be 
placed in an inferior position to that ofthe posthumous son, and that such an:adop- 
tion would divest an estate of inheritance already vested, It is only by applying 
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while the.respondent's contention is that. thé grant carried not only the melvaram 
but also the proprietary interest in the land itself, and in the latter case there ‘is 
no question but that water cess cannot be claimed by the Government. ; 

I 


^vTE is not in dispute that the villages were originally granted as a shrotriem inam 
to the:respondent's great-grandfather.Govinda Rao, as a reward for his services 
* as Head Sarishtadar of the district. The grant itself could not be found, and indeed 
it seems that no formal cowle was ever issued. It appears that it had been the 
original intention of Government to grant the shrotriem for three lives, but as 
‘Govinda Rao died before any cowle was issued it was confirmed for two liveg in 
favojir of Govinda’s: son Krishna Rao, the respondent’s grandfather. - The evidence 
begins with a letter: (Ex. I) ftom the Secretary of the Revenue Department to the 
Chief Secretary of Government dated 8th December,. 1825, transmitting a list of 
the villages selected by Govinda asashrotriem. The letter stated the aggregate 
survey value’ of the villages, not, it will be observed, the revenug derived therefrom, 
and concluded “‘ the extent and value of these villages being moderate the Board 
beg leave to recbmmend that they be granted as a shrotriem on the usual conditions.” 
The Secretary to the Government replied saying that the grant of the villages on 
shrotriem tenure was approved and asking for the preparation and submission of the 
requisite deed so that it might be executed. On 22nd December, 1825, the Secretary 
to.the Board of Revenue wrote to the Principal Collector, Coimbatore, forwarding 
a.copy of à draft of a cowle for jaghirs and agkigg him to prepare a cowle accordingly 
for the grant to Govinda Rao.. Then, on 26th April, 188, the Secretary of the 
` Board of Revenue informed the Chief Secretary that shortly before the death of 
ə Govinda Rao and at his request he had put his adopted son and next heir, Krishna 
Rao, im „possession of the villages, and stating that the Board believed that no cowle 
was issued to Govinda Rao but that it was to be gathered from the correspondence 
that the shrotriem was granted for three lives or to the grantee and his next two heirs. 
‘The next document in order of date consists of entries in the register of inap in one © 
of the shrotriem villages dated 6th February, 1864. The general class to which 
the ingm belongs is stated to be shrotriem village" ; it is set out that the shrotriem 
béing.granted by the British Government is to be confirmed and that the present 
holder is, willing to commute his present tenuwe into freehold by paying quit-rent. 
‘Then it is stated that the assessment of all the villages comprised in the grant including 
the. value of the waste land is Rs. 7,000 and states how the value is calculated. On 
6th May, 1864, a title deed was granted to Krishna Rao by the Inam Commissioner. 


The deed is in these terms :. j 
č ® 


po 9 Coimbatore (Seal—Inam Commission-~-Madras). ? 
> ' No.' 559... Title deed granted to Krishna Rao. : | 


sT. On behalf of the Governor-in-Counci] of Madras, I acknowledge your title to she skrotriem 
village of Maileripalaiyam and six other villagfs as per 4th side~~taluk of Coimbatbre, district of 
Coimbatore claimed to be of acres 8,680.98 (eight thousand six hundred and eighty) of dry land, and 
acres 12.89 of wet land and (one hundred and thirty) 130.99 acres of garden land besides poramboke, 


: %., ^. This'inam is subject to “a jodi.gr quit-rent of Rs.~10 per'annut, and is confirmed for two 
lies only, but, it is not otherwise transferable; and on the expiration of the limited term above- 
mentioned*it will lapse to the State® — — ; $ e 
: 3 9. On your agreeing to pay an annual quit-rent of Rs. 1,182 (one thousand one hundred and 
eighty-two) rupees; inclusive of the jodi already «harged on the land as above stated, your-inam 
lénüre will be converted into freehold ;' in which case th land will be your own absolute property, 
to'hold'ór disposé of as you think proper, subject only to the payment of the above-mentioned quit-rent. 
75 4 lfyowshould desire to commute the’quit-rent for the.payment of a #um.of money, once for 
all, equal to: (20) twenty years’ purchase of the quit-rent, you will be at liberty to do so. 





Ø. One tates P. ; 
2d rr atore, ZEE ee M | . (Signed) : , 
1 zc th Ma, 1864, | "oc s i | i Inam Cogumissioner. . 
ORs. Ar700;0-0% ' (Seal: fnam Commission—Madras), — — r . mi 
, : 1 (Seal : Governor-in-Council. of Madras.) , . 


- +> Wheteaf you have' agreed-to convert your’ tenure into a freehold, on the terms offered by you in 
clause (3) tiree of this Deed, your Inam is hereby confirmed to you as Freehold in perpetuity, subject 
5 : * 


[e| ` 






- 
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only.to the payment of the annual quit-rent therein mentioned, viz., Rs. 1,182 (one thousand one 
hundred and eighty-two rupees). i ' 








Coimbatore, Sai 
6th May, 1864. Inam Commissioner, 
(Seal: Inam Commission, Madras.) Assessment. 
Dry. Garden. Wet. Rs. Aas RË 
Maileripalaiyam m 5 2,099.98 93.24. 12.89 
Nachipalaiyam.. v4 -— 1,141.91 3.10 dal 
Karisamikaundanpalaiyam is 060.17 5.20 seat me ss 
Palattarai 285 gs aie a 065.57 9.55 TEN 4,700 o © 
Tambakaundanpalaiyam.. E 587.85 — * 19.88, avg Nu 
Vellimalapatnam se Tua 2,461.04. — Sees 3 m 
Naikampalaiyam ii $5 7,644.6 (sic) "T 
Total io , 8,680.98 130.99 (sic) 12.89 4,700 o 0 
——————— V 0 ÁÁMÁ—Á———— 0 MÀ HH ———————————''É€ 
. 
Coimbatore, Z (Signed)—4 x 
6th May, 1864. Acting Inam Commissioner. ' 


The next document in order of date is Ex. D which is headed “‘ Revenue Board's 
proceedings dated 13th October, 1887.’? How this document came into existence 
is somewhat obscure, but taken together with Ex. C, which is dated 29th May, 1913, 
the position seems to have been this. eIn 1887, the Government were desirous of 
acquiring some of the shrotriem lands. There was an award by the District. Judge 
of a sum by way of purchase price for some of the lands which was paid on 29th 
March, 1884. With regard to 233 acres, the amount offered by the Government e 
was refused and that land was accordingly not bought but was ordered to,Be kept 
as an enclésure within the reserve of the forest. But in 1912, the Jaghirdars them- 
selves propgsed an exchange of these 233 acres for other land in the neighbourhood 
and to ahis the Government agreed. ‘The document Ex. D is a copy of the Inam 
claims register and the importanee of it is that it shows that the Jaghirdars’ claim 
to proprietary rights over the village was admitted to the extent of 1273 acres and 
to 233 acres portion of 210 bullahs, though to the remainder of the 21€ bullahs 
title was not admitted. Then wher the suggestion for an exchange of these 233 
acres was made the Jaghirdars-expressly claimed nielvaram and proprietary rights 
over them and Ex. G shows that on 29th May, 1913, this claim was admitted'and 
the exchange was effected, 240 acres being awarded to the claimants, as they were 
called, on the game tenure as the block surrendered. - u ' 


e These are all the documents put.in, evidence relating to the land in question 
and no oral evidence was given which threw any light on the nature of the original 
grant. | Before the Subordinate Judge, however, the Government Pleader produced, 
apparently without objection, a documens S5tated. by him to be. a copy or ‘draft 
of a cowle in use about the time of the original grant ; and which he asserted showed 
the conditions on which such grants were made.- If there had been evidence that 
this grant had been made orf the conditions appearing iif this document there We s 
be no doubt that the original grant was of the right to melvaram, only and flo 
proprietary interest in the land itself was given. But no evidence was given as to 
this draft. Had objection been made to its being looked at, at all in their Lordships’ 
opinion the objection ought to have preváiled. In any case it.could only have been 
looked at for what it was wdgth*and it appears from the judgment of the. District 
Judge that the" plaintiff did object that no such deed was ever granted to his. pre- . 
decessor. . In,fact it js clear that no deed åt all was ever executed at the, time of the 
original grant. Both the learned Subordinate and the District Judges. paid: great? 
attention t& this draft and indeed really founded their judgments upon it holding 
that it shbwed what were “ the usual conditions " referred to in the letter of 8th 
Detember, «825. But in their. Lordships* opinion the document has ng evidential 
valug whatever. Assuming as they do that it was a genuine document obtained 
from. a, Government office, there is nothing to show that the conditions skt out'in it 
were; if.usual, the only conditions which were usual or used, and’ certainfy nothing 

: 


ó 


- 
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these principles of law it was held in that case that subsequently adopted son could; 
ask for a‘re-opening of a partition effected in the jiont family beforé he was adopted: 
In Anant v. Shankar!, which is the latest case on the point, the Judicial. Committee, ` 
following the decision in Amarendra Mansingh v. Sanatan Singh? held that a subsequént: 
adoption would vest the property in the adopted son displating any title ‘based’: 
‘ merely on inheritance from the last surviving co-parcener. In that case; on- the 
death of Keshab, the only son, of the adoptive father of the plaintiff who was adopted . 
subsequently by the mother of Keshab after his father’s death under. a powér given * 
by Keshab's father, not only the coparcenary property of which.he was thé sele-. 
surviving owner but also property inherited by him from his uncle Narayan devolved.. 
on ofie Shanker the defendanf'in the suit, a collateral cousin of Keshab.: After the^ 
adoption of Anant, the pldintiff, he filed the suit not only in respect of the coparcenary 
property of which Keshab was the sole and surviving owner but in respect:of the. 
property inherited by him from Narayan, his uncle. It was-hekd that in respect of. 
both kinds of properties there was a divestment of the estate which vested in Shafiker. 
on Keshab's death and that both properties on adoption vested in.the . plaintiff: 
It was also pointed out that the decisions in Bhooban. Moyee's case?, as interpreted: án» 
Faizuddin Ali Khan v. Tincowri Sahai* was no longer good law after the decision of:the^ 
Privy Council in Amarendra’s case*. ‘The only limitation to this divesting is in respect : 
of properties already alienated before the adoption, as was pointed out in, Veeranna. 
v. Sayamma5. Vide also the following obsergvaéions at the bottom of page. 124. in: 
Sankaralingam Pillai v. Veluchami Pillai® made by  Venkatáramana Rao; J., after. 
referring to the decisions in Sri Virada Pratapa Raghunatha Deo v. Sri. Broso Kishore: 
„Patta Deó?, Veeranna v. Sayamma?, and Bamundoss Mookerjee v. Mussamut Tarinee®., , - 
ef principle deducible from these decisions is that though the title of the adopted son dates 
back to the death of the adoptive father for inheriting or taking his adoptive father’s esfate, he takes , 
the estate subject to the dispositions made within the competency of-the person who was entitled o. 
hold the said estate until his adoption." : T p 


€ 


. 4 « + m ^ - P ih : S : 
.. In this case, though the adoption to Deivanaé of the appellant was subsequent : 
to her death it would take effect as if he had been adopted in the lifetime.of Deivanai: 
herself? As already stated above, there is no evidence to prove the, custom alleged : 
in the plaint that unless the adoption takes place in the lifetime of a Nattukottai, 
Chetti woman the property will vest in the parents’ family according to the custom: 
, Under Hindu Law, the. adopted son is in the same position as a natural son and unless. 
there be any custom varying this rule of Hindu law—and in this case there is no. 
evidence of any such custom—the adopted son will be entitled to divest the estate 
which had already vested? in any intermediate holder. In Pratap Singh v. Shivsingh . 
Agarsing jt Rajasingji? his Lordship Mr. Ameer Ali, J., made the following -obsér-: 
vations : ; X ? pues ze is : 
** Now it is to be observed that when a h@¢ditary grant of the nature in dispute ds made by'al 
Hindu subject to the limitation that it shall be descendible in the direct male line, or, in other:words,? 
that it shall enure'so long as the gratntees’ male line lasts, the existence of the line must be determiifed - 
by the rules and provisions of the Hindu law, unless there be any gustom varying those rules., The; 
a WDA itself is a variation of the Hindy law; where a further custom fs alleged confining- the line: 
to Watural born issue alone, it must be proved affirmatively and: conclusively, arid not’ derived ‘from-~ oa 
; 1 1 2» 3 : i ` ee "uu pe 
implications, ° ua Oe ee 
It is contended that the fiction that the adoption should be considered’to have 
taken place in the lifetime of the adoptive father should be confined to only adoptions’ 
by a Hindu widow after her husband's death and nof to gases of adoption by'a widow 
er so as to make the adopted son the son of his deceased wife. Ig is true that there 
dre no authorities on this point. But thén that is no reason why thjs‘distiiction 
should be made. Adoption itself is a fiction, and fictions play a large»pártin: the 
. s ics wry | ue vei tl de 
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law of adoption. In Sundaramma v. Venkatasubba Ayyar!, Phillips, J., made the 
following observation : e 


** Wherever possible, therefore, a mother should be found for the boy and the fact, that such a 
mother died before the adoption can be no obstacle in view of the fictitious character of the whole 
principle of adoption.’’: * A 


Madhavan Nair, J., as he then was, in the Same case observed at page 951 : 


** As his adoption puts the adopted son in the place of a legitimate son as regards the rights of 
inheritance in the family of the adopter, he must be considered to be the heir to any rights arising 
after the adoption from his father's wife's position in his adoptive family, though she was not alive at . 
the fime of the adoption. To give full effect to the fiction of adoption and to assimilate the fact to 
an imitation of nature the adopted boy should have a mother. I do not think it is impossible to 
conceive the decéased wife as the fictional mother of the adopted @hild.” " 

-The learned Subordinate Judge has relied on the tuling of this Court in 
Govindaraja Pillai v. Mangalam Pillai?. It has no application to the facts of this case. 
There, a grant had‘ be construed. The intention of the person who executed the 
docutnent had to be gathered and in construing in the document the words, if 
there is no issue, after your death, your brothers should take the preperties, Were - 
construed as excluding a later adopted son. That decision has therefore no appli- 
cation to the facts of this case. i ; 


Applying the principles of the above cited ruling, it has to be held that the - 
adoption of the second defendant by the first defendant, must be given effect to as 
if the appellant was taken in adoption in the lifetime of Deivanai, and that he will 
divest all intermediate estates which had vested before his adoption subsequent to 
the death of Deivanai either by inheritance or by the application of the custom of 
reverter. —— | ; i Bo 
It is urged however for the first respondent that in this case since there hfs been , 
an alienation of C to F schedulé properties in favour of the second plaintiff, there 
could be no divestment. There will be some force in this argument if the second 
plaintiff'had filed an appeal. *She, the.second plaintiff, the person in whose favour 
the settlement deed was executed By the first plaintiff, has not cared to file an appeal. 
So far as she is concerned, she cannot be granted any relief in this appeal, The 
learned Judge found that Exhibit P-14 did not evidence.a bona fide alienation but. 
Was only a document got up to defeat the rights of the second defendant, and the 
learned Judge was of the opinion that ifit-was a bona fide alienation it might be a good 
answer in the event of the second defendant being found entitled to divest the estate 
of Deivanai. He further stated : E | 
* But taking ehe circumstances under which it was executed, I cannot hold that the settlement 
deetl even if true is valid so as to operate as a bar to divesting Deivanai’s estate by the second defendant 
in the event of its being found that he is entitled to divest her estate and obtain possession of her 
properties. from the heirs." 
The afien@jon in Veeranna v. Sayamma? was also a gift and not an alienation for 
consideration. Whatever it be, that would not justify a decree in favour of-the first 
plaintiff in respect of these properties, the lower Court having granted no relief to the 
second plaintiff in the guit. « If the second. defendant had been the plaintiff, and hg: 
had. to sue for the establishment of his right in the properties, it would be differe#t. 
- «he qugstion now in this appeal is whether the learned Judge having found that. 
the second plaintiff could not claim any rights as against the second defendant and 
others, was justified in finding that the first plaintiff had a valid title to the properties 
and giving a declaratory deeree 4n his favour. It is therefore not necessary for us 
to go into this question as to Row far the second plaintiff will be entitled to a decree. 


As already found above, it is only ih respect of items 1 and 2 of schedule F. 
there is evidence to show that they represent the properties given by the parents 
of Deivanas$ to her at the time of the marriage. ‘That. both were stridhanam in. the. 

e stricter sense in which it is used is not disputed. But in respect of the other properties 
wlfich have been found by us to belong t .Deivanai, theié is no evidence to show 
from, whom Deivanai got the funds for making those investments, exce{{t in respect 


~~ 
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-of items 1 arid 2 of schedule D. which we have found to be properties of Egarimai, 
"It is therefore, not: necessary to give any finding in this case as regards the class of 
properties to which the custom of réverter would apply, whether it would apply:to 
. seermural,.siruvattu. and other properties.as well. The eyidénce -on -this point 
"is not ónly méagre but vague. ` Though a number of instances*were given, there is no 
evidence as to what the nature of the properties concerned in those instances.were, 
Whether any of. them can be said-to be seermurai or. siruvattu properties. -Further, 
. the.only two cases relied upon to show recognition of this:custom aré Official Assignee 
of Madras v. Muthayee Achi* and Palaniappa Chettiar v. Chockalingam Gheiti?. Iy the 
former case, the only question for consideration was whetherthere was a trust in 
respect of stridhanam give to a Nattukottai Chetti woman ‘which were invested 
in the name of her.husDand. It is true that there are observations therein to show 
that the trust was for the benefit of the woman, and her issues: The question was 
not who were all-the beneficiaries of the trust but whether theye.was a trust. or not, 
and that case therefore has no bearing on the-facts of this'case: In the láttem case, 
_thére is a refeterice to the custom, and the custom was said to exist only in the cage 
of stridhanam properties presented to a girl by her parents at the time of her marriage. 
This Court was not prepared to extend that custom to other cases in the absence of 
sufficient evidence.’ In the case before us, there can be no doubt that in the absence 
of any issues or lineal descendants of a Nattukottai Chetty woman, her stridhanam, 
"namely, presents made to her at the time-of her marriage by her parents revért 
back n'her death without any children or lineal descendfints to the parerits of the 
‘family. -But I do-not think that the evidence would justify the extension of this 
custom to other kinds of property, and further it is not necessary to give a finding 
on that point in view of our findings as to how. and with what funds the properties 
which"are the sub-ject matter of the appeal were acquired by Deivanai, 


. .So far as items 1 and 2 of D schedule are concerned, they have been found to 
be the properties of Egammai. The plaint is based on the allegation éhat they 
were either the properties of Shanmugam- or Deivanai. It is only on that basis.that 
the figst plaintiff has claimed them. But if they did not belong to Shanmugam or to 
Deivanai, the suit in respect of the same must necessarily fail. -It is true that 
Egammai died subsequent to the suit and the first réspondent is her adopted son. 
-The-learned Counsel for the first respondent stated that the appeal on this ground 
should be*dismissed as regards items 1 and 2 of schedule D. But then thé parties 
have not gone to trial on the basis that they are Egammai’s properties. "The cause 
_ of action for the same arose after.the filing of the suit. and it is not for us to speculate 
. about the pleas likely tô be raised by the parties in respect of a claim based as,heir 
"of Egammai. It will not therefore be open to this Court to consider that question 
in this appeal. z WA E am ty os 

In the result, the appeal has to beulowed only in respect of D'schedalle properties 

and items 1 to 4 and 4-a of.F schedule and the suit in respect-of them dismissed. ` 


The appellant and the first respondent will receive and pay proportionate 
Ren 


* 


Ngosts in both the Courts. | œ» 


K.S. i. cr — E | =` Appeal allowed, 


^ 


IN THE HIGH: COURT OF JUDICATURE AT MADRAS. 
| PRESENT :—MR. Josrice -HonwiLL. Pe 7f 


‘Gudivada Satyarao . Ai De © .. Appellanti - ND 
oo g P . 7 e ! v s 


L 


D. ` , 2 


5 


| "||. Réspondeht, 
Civil Procedure Code (V of 1908), Order 41, rule 27.(1) (b) and (2) (Madras)—Admisston of documentary 


P 


-idence in the appellate Court—Reasons of the nature described in sub-rulei(1) (b) of rule 27 of Qrder 4x set o 


4 





i 
t accepted by the ‘appellate Judge—Discretion in admitting the documents, whether exercised jugeialy 





in the affidavi hel i 

p. pe a AA. "RE ee 

-i (193[-M.W.N.498-— e o ee ne Be (1929).57 MLS. 817... oe 
*S, AL No. 1202 of 1944. Cee ee ee 9th August, 19450 


om fa, 
e 


‘BRO THE ‘MADRAS. LAW. JOURNAL REPORTS, [1945 


«~ Wheré fresh-documentary evidence was admitted ‘by an appellate Court which accepted the 
Apeasons, set out'in the affidavit of the applicant asking for their admission for his inability to adduce 
“such: evidence in the trial Court and those reasons were of the nature described 3 in dose (1) (8) 
vof, rule-27 of Order 41, Civil Procedure Code, 


"Held; that in the cireumstances it could not be said that the Judge of the appellate Court did 
‘not ‘exercise -his discretiĝn judicially. 


vr Narasimhanurthi v. Hayat Khan, (1940) 2 M.L.. 287, distinguished. | 4 

“Appeal ‘against the decree of the District Court, Vizagapatam, in A. s. No. 
“Sig of 1943" preferréd against the decree of the Court of the District Munsiff, , Vizaga- 
“patém, in: Or S. No. 331 of 1939. . 


P EN iv 


Kasturi. “Seshagiri. Rao for Appellant. a " o. l e 
ve Ka Suryanarayana for Respondent. e i 


, FSX SP hie Court’ ‘delivered the following | 


ear 


=" “TupGMentT.—-Tlfis appeal raises the question whether the plaintiff has a right 
d ‘the use of a lane in order that his scavenger may pass through jt and empéy a 
“Kiipparn of its. night soil and also whether the drainage water from the plaintiff’s 
-latrine tight pass across the lane to the Municipal channel on the other side. The 
"District Munsiff held that the plaintiff had proved that he had such a right and so 
"granted" an injunction restraining the defendant from interfering with the exercise 
‘of thë plaintiff 's right. The lower appellate Court came to a contrary conclusion 
pnd. disiised the suit., °. o ‘ 


ty, The trial Court decided the issue whether the lane marked A1, B, C, D1 shown 
“ins: ‘the plaint plan, were the common lane of the parties to the suit almost entirely 


quem aal 


on evidence of-user. It did not separately consider the question whether the lane 
in dispute belongs to the defendant—as the defendant claims—or whether itelongs 
to the .plaintiff and the defendant in common. The learned District Judge con- 
‘sidered. :two*:qwestions in connection with this issue. The first was whether the 
Täne ‘belonged to the defendanf or whether both the plaintiff and the defendant had 
title to it’ Having come to the.conclusion that the lane was the property of the 
'defendant;.lie proceeded to consider whether the plaintiff had established 4 right 
"by: easement to the use of that lang. That, of course, was the proper way to 
‘Approach’ this issue. “The plaintiff could not have complained if the learned District 
Judge B had not considered the question of easement ; because the suitewas based 
.on the. Comimon ‘title of the plaintiff with the defendant to the lane. 


t. 


rb With: regard to: the discussion of the lower: appellate Court of the gieton of 
‘fitle, the. plaintiff-in second appeal ‘complains that the learned Judge admitted in 
;evidence:dócuménts which he was not entitled to admit under Order XLI, ‘rule 27 
of the Code of Civil Procedure. The learned Judge undoubtedly applied. the 
;secent 'rulee27 (1), (b), and seems to have been satisfied that the defendant could 
not. produce. tbe evidence at the trial notwithstanding the exercise of due diligence. 
„Unter sub-rule (2) the appellate Court is bound to give its reasons. The reasons 
"given by‘ the learned Djstriet Judge are not very satisfactory. He said : 


Aust oy These, documents were not filed in the lower Court, for the reasons set out in the affidavit. 


my opipion the admission of these documents is essential iff the interests of j justice." 


He was 'hót/ Concerned with the question whether the interests of justice required 
the admission of the doctiments, but. whether the defendant was unable to adduce. 
such evidence in the trial Curt notwithstanding the exercise of due diligence.. 
It would howefer sgem from the first sentence of the passage set out above that he 
did accept the statergent of the defendant setting out the reasons for his inability 
to adduce evidence in the trial Court. The reasons set out in the affidavit were" 
‘of the naturt-described in rule 27 (1) (b). I cannot say that the learned District. 
idge c did*not:' exercise his discretion: judicially. In Narasimhamurti v. Hayat Khan; 
Judge Gourt or ordered ‘the appellate C Court to’ reconsider the appeal, holding that he 
had wrongly sly admitted, „additional evidence ; but at that time Order 
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, sub-section (1)." 
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‘did not contain a clause similar to that found in sub-rule (1-b), and the learned 


+ 


Judges were concerned only with the question whether there. was a lacuna in the 
evidence which the Court felt that it was bound to file... s ub 


If the additional documents were not wrongly admitted, then there was over- 
whelming evidence that the lane in question belongs to the defendant. The further 
question whether the plaintiff had proved an easementary right 1s one of fact, which 
has been dealt with in detail by-the lower appellate Court. 


The appeal is dismissed with costs. "n. 
KG |" ^" yo =" Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
PRESENT :—Mr. Justice WApswoRTH AND Mr. Justice PATANJALI SAsTRI. 
Samanthan Karakkattitathil Chandukutti Nambiar . 


^ 


a e a 
.- and another . m 0 l e. Appellants* . 
$ ev, pO | | 
Ammad Kutti’s son Kather Kutty Karnavan and Mana- ae 
ger and others - =. Respondents.- 


*Malabar Tenancy Act (XIV of 1930) ,section 51 (2)—Applicability—Rent payable in kind under a marupa 
—Commutalion rate. AN a 

" When rent is payable in kind under a marupat, seation 51 of the Malabar Tenancy Act has no 
application, Kunht Raman v. Kunhi Raman, (1945) 1 M.L.]. 336 anf Parameswara Nambudripad v. 
Sranan Iyer, (1944) 2 M.L.J. 84, approved.: : i ; 


. Accordingly, the plaintiffs in a suit for such rent are.entitled to convert the rént at the market 
price prevailing as on the date of the suit. The commutation rate cannot be fixed with reference 
to the terms of section 51 (2) of the Malabar Tenancy Act. ; ae A ; 

_, Appeal against the decree of the District Court of. North Malabar, in A. S. 
No. 219 of 1943, dated the 13th October, 1943, preferred against tHe decree of 
the Court of the Subordinate Judge of Tellicherrf, in O. S. No. 46 of 1942, 
dated 8th March, 1943. . - 


Pe Govinda Menon for Appellants. NM 

K. Parameswara Menon (Court Guardian)efor Respondents. Toe. a 

The Judgment of the Court was delivered by © © ^ . ^ 7. ^ "^^ 

Wadsworth, 7.—The appellants filed a suit for rent due under a registered 
marupat, dated 7th December, 1928, to the plaintiffs as representing the jenmi’s 
interest. It is common ground that the documents under which. the land was 
held provides for payment of rent in kind. The only question argued im appeal 
is whether the Courts below were right in fixing the commutation rate with 
reference to the terms of section 51 (2) ofthe Malabar Tenancy Actor whether 
plaintiffs are entitled to the market prie of the produce as on the date 0f the.plaint. 
Section 51 (2) runs as follows : "n m | Le 
’ ** Where any rent, michavaram or renewal fee payable under this Act is paid or is to be paid 
in money, in whole or in part, paddy, cocoanuts, arecanuts and pepfer shell be valued, for the purpose 
oWictermining the sum due, at the average market price of the previous five years as published: under 


, i l L i 
The contention of the appellants is that this is not a case in which rent payable 
under the Act is paid or is to- be paid in money, but that i$ the rent can be deemed 
to be payable under the Act it is payable wholly,in kind. There is a decision of 
Horwill, J., in Karingampilly Manakkal Parameswaraf? asa” son Parames- 
waran Nambudiripad alias Narayan Tharathar Nambudiripad v. Subramania Iyer and 
pihers}, to the effect that section 51 (2) does not apply to cases’where it is necessary 
to estimate damages for breach of contract and that it cannot be applied where 
the rent is payable in kind. We are not now concerned with the correctness of. 
the first portion of this observation but itds contended that when the-regt is payable 
id kind, seġion 51 has no application. It has beenso held in a number of geci- 
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b 11th July, 1945. e 
1. (1944) 2 M.L.J. 84. . - Poe 
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sions of single Judges, one of which is P. P. V. Kunhi Raman v. K. T.. V. Künhi 
‘Ramdan}, While it might be plausibly argued that this view of section $1-(2) robs 
that provision of much of its effectiveness, it is.a view which is at any rate arguable. 
At has*been accepted by a number of learned Judges of this Court and it has in fact 
-been embodied in the Amendment Act, Madras Act VI of 1945, which to'a.large ` 


a r 


extent deprives the question of its general interest. > - x di .. e. 
In these circumstances; we do not see sufficient reason to differ from the liné 
of decisions, and we hold that the plaintiffs were.entitled to convert the rent at 
the*market price prevailing as on the,date of the suit. ‘The appeal is, therefore, 
allowed with. costs and the plaintiff will have» a decree as prayed for. -> o- 
K.S; ee co ay alo 
"E | — [PRIVY COUNCIL] Ae E 
(On appeal from the High Court of Judicature at Madras.) 
*‘PresENT :—Lorp Rocne, Lorp GODDARD, SiR MADHAVAN NAIR AND 
Joun BEAUMONT. . 


à 
‘23 
4. <= ^" 


SIR 


Secretary of State A MS e SG `.. Appellant* 
v: l Bu L&le* 
G. Krishna Rao' ^ > aco c i .. Respondent, 


Inam— Grant of shrotriem inam—Nature of —Its character, if could be changed by title deed grarited by the 
Inam Commission subsequently —Evidentiary value of entry in the Inam Register—Confirmation of grant for a 
period of lives only-—Grant, if ctnnot be of full proprietary rights—Inclusion of poromboke in the iname-Effect.— 
Civil Procedure Code (V of 1908), section 100— Question of law. i e. 
>-" A grant of shrotriem inam may bé of either the.revenue from the land only, the melvaram, or it 
may be of the proprietary rights, that is of the rights which the Government had in the land. Ifthe e 
original grant gave anly the melvaram the subsequent proceedings of the inam commissiongand the 
title granted By them will not change its character or.vestin the inamdar a subject-matter not'belonging 
Xo him. Where no sanad or cowle has been produced, the title granted by the inam commission and 
the entries in"thé inam register are evidence, and indeed the best evidence of the true character 0 
the grant, In many cases the inamight does comprise: the proprietary rights in the soil. There is 
no reason why the grant of full proprietary rights should not be made either for a period of lives 
or.without any limitation in point of time and therefore, from the mere fact that a grant was expressly 
confirmed for two lives only it could not be said that it was of melvaram only. . 

In the circumstances and in view of thg proceedings of the Board and of the inclusion of porom- 
boke in the grant, the grant in question was held to be of the proprietary interest in the land, itself. 
ios A grant of the proprietary interest includes the grantor's right in tank, river and channel porom- 

oke. c ; : rR 
~ „Questions which involve the decision as to the nature of à party's title and as to whether a docu- 
ment upon which, both the lower Courts largely based their judgments constituted the conditions 
on evhich the original grant to that party was made, involve questions of law. 
>F. Millard Tucker and S. P. Khambatta for Appellant. 
Ce S. Rewcastle and P. V. Subba Rao for Respondent. 
-` Their Lordships’ Judgment was deliwfed by ORC E 
.* Lorp Gopparp.—The action out of which this appeal arises was brought by 
the respondent in the Court of the Subordinate Judge, Coimbatore, for an injunc- 
tion restraining the Government of the Provinee of Madras from levying war : 
«ess from the plaintiff or his ryots in respect of a jaghir consisting of seven shrotriem 
villages in-the Coimbatore taluk. The learned Subordinate Judge dismissed the 
action, and his judgmeng was affirmed by the learned District Judge of Coimbatore. 
His judgment was reversed by tite ‘High Court of: Madras, which granted the 
injunction on 28th July, 194m, and against that judgment this appeal is brought. 
In this judgment, Which was delivered by Somayya, J., with whom Abdur Rahman, 
J., concurred? the High Court said that the only question they had to.decide was 
whether unger the grant in question all the rights which the Government possessed" 
„(that is ajl the rights in the lands in question) had passed: to the grantee and with - 
this their Lordships agree. "The. appellagt contends that all that was granted ‘to 
the plaintiff 's ancestor was the melvaram, or right'to the revenue, from the lands, 
CTUM E momo tm mom 9A T—Ó—————ÓM—á————Á^ 
MUN E t. (1945) 1 M.L.J« 336. dicen mi 
* P, C. Appeal, No. 41 of 1944... = 705 2 c 26t 





fo 


T 


ATP SECRETARY 'OF STATE J: KRISHNA RAO':(P.C.). 855 


to ‘show that they applied generally or that no other forms were used. Indeed, 
‘as: will appear later'in this judgment, it is now established that shrotriem grants 
-sometimeg carried only rights of-melvaram and sometimes proprietary rights so 
that there must have been other forms and their Lordships agree with the High 
Court that this. draft affords' no evidence.as to the terms on which the original 


* grant was made and no conclusion or inference can be founded on or drawn from it. 


Before turning to the main question in the case, it will be convenient to dispose 
of one matter raised by the appellant, namely, whether the appeal to the High Court 
was competent. It was argued that the whole question was one of fact and 4hat 
‘as there had been concurrent findings by both the Jower Courts a second appeal 
was incompetent by reagpn of the provisions of sections roo and 101, Civil Procedure 
-Code. No submission to this effect was made in the High Court and. in their 
Lordships’ opinion there is no subtance in the objection. What has to be decided 
is the nature ‘of the respondent's title, which in their opiniom involves a question 
of law. There i is also the question as to whether the draft cowle upon whieh, as 
already observed, both the lower: Courts largely based their judgments constituted 
any evidence of the conditions on which -the original grant was made, and that 
‘again is a matter of law.’ Their Lordships have no doubt that the os wom 
cse jurisdiction to entertain, the appeal. 


Turning now to the main questions, which are, what was the nature of. the 


` ikid grant and, what did it include, ‘thefe are two matters which have been 


4 


established. by decision of this Board, which 'znust be borne in mind. The first is 
‘that a. grant of a-shrotriem inam may be either of the revenue from the land only, 
, which is termed melvaram, or it may be of the proprietary rights, that is of the 
fights qhich the Government had in the land. The second is that if the original 


¿grant gave only the melvaram the subsequent proceedings of the inant commission 


‘and the title deed granted by them will not change its charactes or vest in the 
_inamdar a subject-matter not belonging to him. (S8cretary of State v: Srinivhsachariar! 
* and Secretary of State v. Vidhya Sri Varada Thirtha Swamigal? hereinafter referred to as 
"the: Sigamigal case). RN 


In the present case as no sanad or. : cowle has been produced or even ‘shown 
„ to have been: executed the title deed granted by the inam commission and the 


extracts fiom the inam register referred to above are evidence, and indeed the best 
. evidenceof the true character of the grant. In the judgment of this Board, delivered 


- by Sir George Rankin, in the Swamigal case? it was said that the Madras Act VIII ‘of 
1869, created no presumption that the view of the inam commission was unfounded 
and unquestionably in many cases the inam right does comprise the proprittary. 
rights i in the soil. In that case the Board" ‘held that the title deed granted by the 


_ commission and the entries in the regjster were evidence of the true intent and effect 
- of the original grant and of the right Which in 1864 was being recognised: and con- 
. tinued. It was contended by the appellant in the present case that, as in this 
, case the grant was expressly confirmed for twolives on]y, the two cases are essentially 


_Mifferent, there being no limitation for lives in the forrher. In their’ Lordships 
opinion this makes no difference, as they can see no reason why a grarit of the fall 


i proprietary rights should not be made either for.a period of lives‘or without à any 


limitation in point of time. ‘As the inam, deed shows, if granted for lives, the grantee 


‘is given the option of acquiring an unlimited interest in the subject of the ‘grant 


' and that was done in this case. The proceedings if 1883 and 1884 and as recently . 


w 7 


, as .1913-also show-that at those dates the Government recognised ‘that the full pro- 


e» prictary rights were vested in the grantee, and this case is stronger-in favour of the 


“grantee than. was the Swamigal case,? not only on this ground but also because here 
iL the inam deed included poramboke i in the grant. Since the decision of this Board 


Qin: in'what i is m casled. the Urlam cage, 3 there can no longer be any peip but 
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that a grant of the proprietary interest includes the grantor's rights in- tank; ‘river 
‘and channel poramboke, and it is unnecessary to consider what effect, if any, such 
a’ grant has on what is called communal poramboke such as burning grounds, 
threshing floors and the like. In their Lordships’ opinion the judgment -of the 
Madras High Courtein Narayanaswami Naidu v. Secretary of State} where a contrary 
.Opinion was expressed must be regarded as overruled to that extent by the Urlam e 
case*, In the present case. the High Court said : S. 


** There is not the slightest indiçation -that any rights were reserved by Govanni except the 
right to collect Rs. 1,182 every year. Further the expression ‘ besides, poramboke’ was put in to 
indfate that not merely the lands that were then cultivated as dry, wet, or garden were granted bit 
also all the other rights which the grantor had as is pointed out by the Judicial Committee in : ies 
Swamigal cases." 

With this their Lordships agree as they do with the rest of the High Court's 
judgment. There remain two further matters which should be mentioned. . An 
‘argument was addressed to the Board which was not raised before the High Court 
basefl on the provisos to section 1 of Madras Act VIT of 1865. By the first. prqviso 
a zamindar, inamdar, or any other "description: of landholder ‘not ‘holding under 
ryotwari settlement is by virtue of engagements with the Government entitled- to 
irrigation free of separate charge and no cess shall be imposed for water Supplied : 
to the extent of this right and no more. It was submitted that this proviso did not 
.apply because the lands were held under ryotwari settlement. If they were it 
would have been open to the Government to prove it, but.no evidence whatever 
was given on this point and no more need be said upon it. - The other matter is 
that their Lordships desire to emphasise, as did the High Court in their judgment, 
.that this case is not concerned with the rights of persons other than the grantor and. * 
‘grantee, and the respective rights and liabilities between the inamdar gfd the 
ryots are ir*no way affected by this judgment. Their Lordships will uay a 
His Majesty that this appeal should be dismissed with costs.. —  . s 


Solititors for Appellant : eSolicitor, India Office. jd 
Solicitors for Respondent: "Douglas Grant and Dold. o pu 
V.S. ie ——— | Atal disais 
[PRIVY COUNCIL. | 
(On appeal from the High Court of Judicature at Bombay.) 
PRESENT :—LORD THANKERTON, LORD PORTER AND SIR ASI Nam;: 
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Ali Mahomed Adamalli Pe hae c^ Appellant*, > ^ 
v. EU e 7^ i m e" : x : 
Emperor i "ee Respondent, ` 


Contempt of Court—Committal—Discretion of Court-—/Interference by the Privy Council—Existence of ir 

remed y— Gourte if cannot commit for contempt —Contempt ofgcourts Act (XII of 1926), section 2 (3)-—Failure 

. to obey order of Chief Fudge of Small Cause Court to furnish information required by section'3 of the Mussalman 
da Act (1923)—High Court not prohibited from taking action for contempt. 

‘ The question of committal or non-committal for contempt is one for the exercise of the discretion 
of the Court before whom the application to commit is brought antl unless there is found tobe gp 
serious disregard of the principles of natural justice, their ou of the Privy Council would 1 
slow to interfere with that discretion. 


The coritention that a Court cannot commit for ie if any other remedy exists ís ‘Agee! 
and unsupported by any authority. No doubt the fact that there is another remedy available is: a 
matter for the Court to consider when exensising ifs discretion whether to commit or not to commit, 
but on the other hand the desirability of speed and the necessity of ensuring that the ordérs of the 
Court should be obeyed are also matter? of importance. z 
Failure to obey an Vorder of the Chief Judge ofthe Court of Small Causes ať Bombay to 
furnish information as reqtired by section 3 of the Mussalman Wakf Act, though is an offerice'undetmy 
the provisions of that Act, is not an offence punishable under the Penal Code. Consequently, 
the High Cour? is not prohibited from taking action in respect of it by the terms of section 2 (3), t 
the Contempt of Courts Act. ü 


E 


` 


e eo tyr (ng 
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LC. S. Rewcastle and S. P. Khambatta for Appellant. © = | 7 s 78 
7g. Millard Tucker and R. K. Handoo for the Crown. | — ' n 
, Their Lordships’ Judgment was delivered by nn ; j 


" Lorn PorTER.—This is an appeal by special leave from a judgment. of the 
a Court of Bombay, dated 2nd December, 1941, by which the appellant was fined 
“Rs, 1,000. for contempt under the Contempt of Courts Act (XII of 1926) in failing 
„to obey an order made by the Acting Chief Judge of the Court of: Small Causes.at 
Bombay on 4th September, 1939. The order had directed the appellant to furnish 
-a-statement of particulars of wakf property under section 3, Mussalman '"Wakf Act, 

.1923°(Act XLII of 1923) as amendéd by the Mussalman Wakf (Bombay Himenge 
.ment), Act 1935 (Bombay! Act XVIII of 1935). | 


. Under that section it is provided that every mutawalli shall furnish to. the 
-Court within the local limits of whose jurisdiction the property qf which he i is muta- 
twalli'is ‘situated a statement containing certain particulars. . 


E By section 5 every mutawalli is ordered to prepare and furnish to the Court 
;to-which such statement was furnished a full and true statement of accounts con- 
taining certain prescribed particulars, within three months after the 31st March 
"next following the date on which the statement referred to in section 3 had been 
' furnished. 2 


. Seetion 6-A (1) enacts : aras e 


éc Notwithstanding anything contained in section 3 it shall be competent to the Court on failure 
. of:a mutawalli to furnish a statement as required under the said section to require the mutawalli to 
*furnish within such time as the Court shall fix a statement containing all or any of the acies i 
"referred tq in the said section.’ 


;, , Section 6-B contains similar provisions on failure of a mutawalli tô furnish 4 a 
„Statement of accounts under section 5. °° i 
: » 
id ' Under the provisions of section 6-C of the Act— LER 


«€ 


da S The Court may, either of its own motion or upon the application of any person claiming 
, to have an’ interest in a wakf, hold an inquiryin the prescribed manner at any time to ascertain— , 


. (i) Whether a wakfis a wakf to which this Act gpplies ; 

.;,. (i) Whether any property is the property of such wakf and whether the whole or any substantial 
orden of theesubject-matter of such wakf is situate within the local limits of the Jurisdiction 2E the 
z Court ; ; and 


2 :* (ni) ^ Who is the mutawalli of such wakf. . uu tW m ses 
: On completion of the inquiry provided for in sub-section (1) » u « , the Court 
“shall record its finding as to tfe matters mentioned in the said sub-section . . ^. — ^ š 


By section 6-F it is provided that : 


4 “ The entries ‘made by the Court in ihe register’ « of wakfs and the findings recorded under sec- 
tion 6-G shall, subject to the provisions of iid 6-C, be final for the purposes of tis Att.” 


: By section 6-L of the Act: 


(1) There shall be constituted in "1 district,a Wakf Committee to advise and assist the 
Court in all matters relating to the registration, superintendence, adtninistration and control of wakfs.” 


- Aid by section 6-M : 


* (1) .It shall be competent to the Court to refer at any time to the Wakf Commitéee or amy 

thrée or more members thereof, for advice, opinion, enquiry, report or recommendation, . ... 

' any matter relating to the registration, superintendence, administration and control of walis and in 
particular any matter relating to 


(a) the conduct of a mutawalli or a trustee in the administration of a wakf or his test to 
l continue- ~as a mutawalli or a trustee ; e 
~ (b) the settlement, cancellation or alteration of a scheme for the administratian of a wakf; “or 
(c) the' application of the funds of a wakf or any surplus thereof,” , 
o @ | di 
By section 10; a 
* Any person who is required by or under saction 3 . . .orsection6-A . . .to fugnish' 
"a stateinent oPparticulars . . . .or who is required by section 5 or section 6-B to furzish a statement 
of accounts ,. . . . shallif he, without reasonable cause, the burden ot proving which shall be 
upon him, ffils to furnish such statement. . . . . be punishable with a fine. which may extend 
to'five hungred rupees. . . . . : , C Wes 
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The appellant is a^ member of the Dawoodi Bohra Community and is alleged 
to be mutawalli of certain property, said to be wakf property. This property is in 
fact situate within the jurisdiction of the Court of Small Causes at Bombay. ` 


. „On 27th September, 1938, the appellant was served with a notice, dated 19th 
‘January, 1938, issufng out of the Court of Small Causes at Bombay, requiring him 
_to appear before the Chief Judge of the said Court to show cause, if any, why he had 
failed to furnish statements of particulars-and accounts under sections 3 and 5 of 
the Act, respectively, in respect of this property. The appellant resisted the notice 
oy the grounds that the property in question was not wakf property and. that he 
was not its mutawalli. He said that the praperty had been donated as a gift by 
‘his forefathers to His Holiness the Mullaji Saheb in Whow it was now vested. The 
Chief Judge referred the matter to a Sub-Committee of the Wakf Committee for 
‘investigation and report and the Sub-Committee reported that: (A) there was no 
evidence’ that the Mullaji Saheb was cqnnected with the property ; (B) there was 
coitclusive evidence that the property was managed by the appellant on behalf of 
his firm for the benefit of the Dawoodi Bohra Jamat without an interference or 
intervention by the Mullaji Saheb ; (C) there was no recorded instance of accounts 
havirig been rendered, and balances paid over, to the Mullaji Saheb ; (D) the rents 
‘received from the property had been credited, and expenses incurred debited; to a 
special account opened in the books of the appellant's firm; and (E). there was 
evidence that the property had been used for charitable purposes for twenty or 
forty years. The cau dus of the Sub-committee was that the property in question 
was a wakf property. a 

.. On the case coming up again in the Court of Small Causes, before anothés 
Judge of that Court, the Judge, by his judgment dated 4th September, 199%, found 
himself ir» entire agreement with the conclusion of the Sub-Committee and ordered 
the appellant to furnish within thirty days from the date of the judgment a statement 
of par&culars under section g of the Act (in the form in schedule D of the Wakf 
Rules) and a statement of acceunts under section 5 of the Act (in the forms in 
schédules A and B of these rules) in respect of the property, in default of which the 
sanction required by section 10-B (1) would be given for his prosecution for an 
offence under section 10 of the Acte The appellant refused to obey this order, and, 
therefore; in accordance with its terms, sanction for his prosecution was granted on 
9th October, 1939. At his prosecution in the Court of the Presidency Magistrate, 
4th Court, at Girgaum, Bombay, the appellant pleaded “ not guilty," and, in a 

‘written statement, denied that the Act applied to the property in question, or 
that he'was its ““:mutawalli " within the meaning of that word as defined in the, Act. 

By his judgment, dated gth August, 1941, the Magistrate found the appellant 
guilty and -convicted him under section ro read with section 6-A of the Act for: 
failing to*furnish a statement of particulars ef the property in question and sentenced 
him to pay a fine of Rs. 201, or in default to suffer two months! simple imprison- 
nient. The.Magistrate was of opinion that as the findings of the Judge of the Court 

' of Small Causes had keen recorded under section 6-G*(4) of the Act, the appellant 
was precluded by section 6-F thereof, from questioning their validity. : Agafnst 
«his conyiction and sentence, the appellant appealdd to the High Court of Judicature 

.at Bombay. His appeal was heard by a Bench consisting of Beaumont, C.]., 

‘and Wadia, J., who set aside the conviction, ordered refund of the fine imposed 
(if paid). and remanded theecase to the Magistrate for re-trial. Fe 
^. Beaumortt, GJ. (with whose judgment Wadia, J., agreed) was of opinion that 

. the Chief Judge of the Court of Small Catses had no jurisdiction, under section 6-M 
of the Act, to refer the question whether the property was or was not wakf property 
to the Wakf Committee, that being a matter which could be enquired into only 

».by the Gourt itself under section 6-C ; and that it was open to the appellant to say 

_ that he’ did not, know that ax enquiry nder section 6-C was being held, ‘or UON. 

\ the Judge of the Court of Small Causes would record findings in respect of matters 

! which would-be covered by an enquiry . under that section. He cobcluded this 
part.of his judgment by saying : m osos Jose 


* 
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n ^.^ On that ground we must send the matter back to the learned Magistrate to be dealt with on 
the basis that there has not been any recorded finding under section. 6-C.” 


« "The learned Chief Justice, however, added at the end of his judgment : | e 


. “There iS one other matter which I desire to mention. Experience seems to show that the 
Dawoodi Bohra Community are very reluctant to accept this,Act, and mutawallis of wakfs created 
by that community are reluctant to render accounts. We are not, of course, concerned with the 
*nerits of any question of that sort. All that the Court has to do is to see that the law is enforced. 
New, here we have a specific order made apparently under section 6-A directing certain particulars 
and accounts to be delivered by the accused within a certain fixed period. That order has-been 
disobeyed. On the face of it that seems to show that the accused has been guilty, of contempt of 
the Court of Small Causes, and that is a matter which £his Court may deal with under the Contempt 
of Coyrts Act,'1926. The matter has, of ceurse, not been considered up to the present moment, 
but we propose to serve notice upor the accused and upon the Public Prosecutor to show cause why! 
the accused should not be committed to prison, or otherwise dealt with, under the Contempt of Courts 
Act, for his contempt in having disobeyed the order made by the Acting Chief Judge of the Small 
Cause Court on 4th September, 1939, directing him to fuenish within 30 days from the date of the 
order a statement of particulars under section 3 (in the form in schedule D) ande statement of accounts 
under section 5 (in the form of schedules A and B), Mussalman. Wakf Act, in respect of the wak&pro- 
perty “at Falkland Road, C. S. No. 170 of Tardeo. Division." . . d 
.. By section 2 (1), Contempt of Courts Act, 1926 (XII of 1926), a High Court 
of Judicature in India established by Letters Patent (the High Court at Bombay. 
was so established) has and exercises the same, jurisdiction, powers and authority, 
in accordance with the same procedure and practice, in respect of a contempt of. 
‘Court subordinate to it, as it has and exercises in respect of contempts of itself, 
except that section 2 (3) provides that no High Court shad take cognizance of a 
‘contémpt of a Subordinate Court, where such- contempt is an offence punishable 
under the Penal Code. - 


s, Byesection 3 of the said Act, save as otherwise provided by any law; a contempt: 
of Court*may be punished with simple imprisonment for a term which rgay extend 
to six months or with'a fine which may extend to Rs. 2,000 or both. In accordance 
with the directions of-the High Court, a notice was issued. out.of that.Coyrt, and. 
served upon the appellant requiring him to appear and: show cause why he should: - 
not be committed to prison or otherwise dealt with under, the Contempt of Courts. 
Act, 1926, for his contempt. of the Court of Small Causes at Bombay caused by, 
his disobedience to the order of that Courte dated 4th September, 1939., The, . 
contempt proceedings which followed came up before Beaumont; C.J. and Wadia, J. 
who by judgment, dated and December, 1941, found the appellant guilty of con- 
tempt of the Court of Small Causes and imposed a fineof Rs. 1,000 upon him, to be 
paid into Court within one week, in default of payment of which the notice to show 
cause was to be restored #o the list. In the course of his judgment tlte Chief Justice, 

said : | E RM LS 
l AE 'et IS. g 
, ? The respondent (the present appellant). has. refused, and. still refuses, to.obey the order. His 
contention is that the order was wrong because the property in respect of which it way mage is not 
Wakf property. But if that was his contention, hetcould have filed a suit in the High Goart for.a decla» 
ration. to that effect and applied for a stay of the order of the Small Cause’ Court. He did not. do. 
- that, and the order has been in force, and has been disobeyed for over two years. He also says:that 
_ he understood. from the directioneto prosecute in default of compliance with the.order, that that ‘was’ 
‘only penalty which he would incut We have, however, offered him further time in which - 

to comply with the order, but he says, through his counsel, ‘quite definitely, that he ‘does not intend: 
-to comply with-the order. ~ 5 we us deer. dé x4 p eo qp. 
.  A$ this is'the first case of the kind which has come before:the Court, we do not propose to. send, 
. the respondent to. prison, without the option of paying a fine. But we wish to make it perfectly clear 
that. orders of the Court are to be obeyed and, in future whÉn (he Ghief Judge of the Small Cause Court 
makes a specific order under section &-A, Wakf (Amendment) A8t, directing accounts-to-be furnished: 
withim a. limited time, and that order is disobeyed, this Court will not hesitage to'enforce.obedience 
to the order by sending the disobeying party to prison, where he may remain for a. period. not exceed- 


r 


Æg, six-manths under the Contempt of Courts Act.” POES RM 
_,. Às.a. consequence of this judgment, on 10th March, 1942, the Public Prose- 
;cutor for Bombay applied to the Presidency Magistrate, Fourth Courts Bombay, 
dex lcave.to withdraw the charge against the, appellant under section to-read with 
- Section.6-A of the Act, which had been remitted by the High Court to the P residency: 
; Magistratg, by its order of.12th Nqvember, 1941. This leavé was grantedfand the 
appellant [vas accordingly acquitted of the charges under séction 494 (b), Grimiaal. 


( 


360. THE.MADRAS.LAW JOURNAL-REPORTS.  . [194! 1 


Procedure Code. Against the judgment and order of the High Court, dated 2nd 
December, 1941, the appellant applied to His Majesty i in Council: for special leave! , 
to appeal which, by an Order-in-Council, dated ‘6th August, 1942, was granted to 
him.- The present appeal to His Majesty in Council is, accordingly Against ‘the 
above-mentioned judgment and order of the High Court dated 2nd December, 1941:: 


As to this matter, their Lordships would observe in the first place that there ise 
still i in existence and in force the order of the Court of Small Causes, dated 4th Sep-: 
tember, 1939,-which has never been appealed or set aside and. which the appellant: 
hás refused and neglected to obey. Prima facte he is, as the High Court has pointed" 
out, in contempt. . Three objections, however, are taken to the-order. of the High, 
Court : ° T 


- (1). It is said that the remedy of committal for contempt of Court is arbitraty: 
and unlimited and should be most jealously and carefully watched and should. 
only be exercised wgth the greatest reluctance and the greatest anxiety on the part: 
of Judges to see whether there is no other mode which is not open to the objection: 
of arbitrariness and which can be brought to béar upon the subject. “This contention - 
is in substance a repetition of the language of Sir George Jessell, M.R., in Costa Rica 
v. Erlanger: In re Glements!. Their Lordships have no desire to lessen the standard . 
of care and circumspection to be observed by all Courts before exercising" their. 
jurisdiction to commit for contempt, but it must be remembered that the question. 
of committal or non-committal is ong fgr the exercise of the discretion of the Court" 
before whom the applic&tion to commit is brought and unless there is found to bea 
serious disregard of the principles of natural justice, their Lordships would be slow ' 
to interfere with that discretion. But indeed it has not been contended that there’. 
has been such disregard ; rather it is said that the appellant could have beepeprose- 
cuted arid sonvicted under the Wakf Act if proper steps had been taken to establish ’ 
before the learned Magistrate that the appellant was mutawalli of wakf-property, ' 
and: that, ih (hose circumstagces,the arbitrary remedy of committal should not: 
have been adopted. On this matter their Lordships agree with the observations: 
of the learned Chief Justice already quoted as to the necessity of obedience,fo the- 
orders: of the Small Gause Court and do not accept the contention that’ the dis- ; 
cretion of the. High Court was wrongky exercised. ` 


(2) "The appellant, however, argued in the second place that the, Court had’ 
no discretion | in the matter. If, it was said, there is, in the case of an offence created. 
by statute, procedure for punishment prescribed, that procedure should alone’ be' 
followed and cominittal for contempt should not be resorted, to for inflicting collateral. 
or additional punishment. : The se at was put both a$ a matter of right and of, 
discretion. è, 


‘As to discretion their Lordships havé nonis to add to what they have already, 
said... The eontention however that a Cow cannot commit for contempt if any: 
other remedy exists is novel and no authority to that effect was quoted, or is known? 
to their Lordships. The argument presented in the past to the Court, when, à` 
question of this kind has arisen, has been, not that the existence of another re ined, 
precludes the application of the remedy of attachment but that if there be 
remedies one by indictment and the other by committal, for contempt, the former: 
ought'to prevail inasmuch as it is more desirable that these inatters should be deter- 
mined by a jury than by’the Courtesummarily. Such an argument was presented: 
in R..v. Almon?, but did nob prevail. No doubt the fact that there is another. 
remedy. available i isea matter for the Court to consider when exercising its discretion: 
whether ‘to cqmmit qr not to commit, but on the' other hand, the desirability o£ 
speed and the necessity of ensuring that the orders of the Court should be obeyed" 
are ‘also matters of importance. The Court may, therefore, consider that after two 
years ‘of disobedience a heavier fine than that permitted by the Wakf Act should’ 
be seis nae orin a proper case that imprisonment should be ores An agi 
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ment Was: at one time-presentéd to their Lordships. ‘based’ bid séction 26, oe 


FI 


Clauses Aet, which runs as follows :- ` >~ ee Eae peque 


= ne When an act or omission constitutes an offence under two or more enactments, then d offender 
‘shall be liable to-bé prosecuted and punished under either or any of those enactments, | bit em ‘not 
be liable to be punished -twice for the same offence." im S A Duy 


« - Having regard to their Lordships’ view, it is not. necessary for héxi to decide 
whether the section applies or not. -If it did their Lordships ` would point’ out 
that inasmuch as the prosecution has now: ‘been: withdrawn the appellant’ will suffer 
only-one punishment, viz., a: fine for his contempt: and will not be punished twice. 
-Finally:it was said that by reason of the provisions of the Contempt of Courts Act, 
1926 (Act XII of 1926) the Migh Court had no jurisdiction to punish contempts 
oh the, orders -of Hie Court p Small: Causes, ' ‘Section’ 2 t) of that nr pronus 
at: * = = . vU e — i ? ra 5 +> 

2 "Subject to the provisioris ‘of sub-section (3), the High Courts of Judicature established by Letters 
Patent. shall have and exercise the-same jurisdiction, powers and -authority, in accordance wish; the 


same procedure apd practice in respect of contempts of Courts subordinate to- them, as they hávé. And 
exercise in respect of contempts of themselves.” ' ' 


`~ r ~= 


This sub-section would if it stood alone give the High Court: ‘the ‘authority 
adire but it.is qualified. by the terms of sub-section (3) which, is;said to .take 
away the jurisdiction of the High Court in. the present case. , Sub-séction (9): Teads 
“as follows : i ae : 


e ? corii a. rw 
.. “No High Court shall take cognizance of a contempt alleged fo- ‘have heen. commuted | in 
. “respect of a Court subordinate to it where such contempt 1s an offence punishable, under the Indien 
‘Penal Code." . i : = 
| The appellant relied upon.this sub- section ad ‘contended that the ‘contempt 
‘of which he.’ was found guilty was an offence’ punishable under the Penal Codé. 
He maintained therefore that the High Court had no cognizance of it. To this 
‘contention two answers were made : (1) It was said that upon its true congtruction 
the sub-section only prohibited the High Coürt from dealing with offences punisli- 
able under thé Code as contempt and that there is no provision in the Code making 
this particular ‘offence punishable as ‘contempt.- The view that ‘sub-section: (3) 
has refereüce:only to cases where the. Penal Lode empowers the Court: to punish 
for contempt as contempt appears to have commended itself to some. of the’ Courts 
of India see Kaulashia v. Emperor’ and. fnanendra Prasad Bose v. Gopal Prasad-Sen®. 
‘Having regard.to their Lordships’ view that the contention: that the ;contempt 
of which he was found guilty, was an offence ‘punishable under«the ‘Penal Code 
is ‘unsound for- the reasons hereafter given, their Lordships do;not find it rece: 

to determine this matter. (2) Secondly, however, it, was. maintained | that .the 
appellant had not committed an offence. ‘punishable | under the.Penal Code. That 
he had committed an offencé against "the Mussalman: Wakf: Act, wae: admitted, 
but it was said that that is nót enough :‘to-take away the ‘High Courts": - powers 
some offence against the provision of.the.Penal Code must be relied upou and 
none had been established. The. argument was.put im this,way : The only section 
of the Penal Code which could Be'prayeéd in aid as creating a crime of which this 

appellant might be guilty is section 176 which.so far as is material runs as follows : 
‘< Whoever being legally bound to furnish information on any subject'to any public servant às such 
intentionally omits to furnish such information inethe manner and at¢he time required. by. law shall . 
be punishéd: with imprisonment or fine." "EE eem ENTUM 
Italics are used to stress the words to which in their Lordships’ giew a attention must 
in particular be-directed. It is common ground (1) that there is in existeiice’. a 
“valid order of the Court of Small Causes‘ordering the -appéllantito fürnish informa- 
tion ; (2) that the order directs that the information be given ‘to the Court’. (3).that 
a ‘Fudge of the Court i js authorized to receive it and is a-public servant tos whom ‘thé 
po formation is to be given as suche; arl (4) that the appellant has Jntéentiowally 
omitted tofurnish it. But the question still remains was he legally bound to furnish 
eS eee REGENS, culotte 
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"it within the meaning which those words bear in the Code. "The expression has 
been defined in section 43 of the Act in these words : . : 
“ The word ‘illegal’ is applicable to everything which is an offence or which is prohibited by 
law on which furnishes ground for a civil action, and a person is said to be ‘legally bound to do’ 

. whatever it is illegal ig him to omit.” 

-According to this definition the appellant is only legally bound to do what it is, 
illegal for him. to omit and itis only illegal for him to omit what is an offence or 
-prohibited by law or is ground for a civil action. 


, The furnishing of the information required is not prohibited by law—it is 
enjoined by law—nor does its omission furnish ground for a civil action. ls it 
then an “offence” ? to i l 

It is no doubt an “ offence” if that word be used in Its ordinary meaning, but 
** offence," like “ legally bound to do " has a technical meaning in the Code. It is 
: defined in section 4 which says : .‘‘ Offence denotes a thing made punishable by «a 
.this*Code." It follows that an act or omission.is not an “ offence? as that word 
‘is used in the Code if it is punishable only under some other enactment. | 


If then-sections 40,43 and 176 be read together, the result follows that one who 
fails to furnish information which he is legally bound to furnish is punishable under 
‘section 176,- that he is legally bound to furnish what it is illegal for him to omit, that 
“it is illegal for him to omit what is an offence and that an offence is what is punish- 
able under the Code. 4. _ NE D IM "M s i 

The only conclusion therefore to be derived from this language appears to þe 
that what is punishable under the Gode is punishable under section 176 of the 
Code. The statement is no doubt true but itis not of much assistance in ascertaining ' 
what is punishzble under the Code. To answer that enquiry one must leok else; 
where than to section 176 and if no other section of the Code deals with the matter, 

then one must conclude that the particular crime may be punishable under some 
other effactment but it is not punishable under the Code. 


we 


It follows in the present instance that though the failure to furnish information 
is an offence under the, provisions of the Wakf Act yet it is not an offence punishable 
under the Penal Code. Consequestly the High Court is not prohibited from 

-dealing with it by the terms of section 2 (3), Contempt of Courts Act. ZEE. 


' — This conclusion disposes of the last argument presented to their Lordships 

against the jurisdiction of the High Court to commit for contempt in this case, and 

as in their Lordships’ opinion the other contentions put forward on the appellants - 

behalf fail also, their Lordships will humbly advise His "Majesty that the appeal 

should be dismissed with costs. Ue s . 
Sajicitprs.far Appellant: T. L. Wilson and Co. 
Solicitors for the Crown: Solicitor, India Office. 


. “* V.S. ———— 2.7.0 Appeal dismissed.” 
: e "[PRIVY COUNOHR.] ^ | P" 
. (On appeal from the High Court of Judicature at Lahore.) 

PRESENT :—LORD THANKERTON, Lorp GODDARD AND Sir JOHN BEAUMONT. 


Nur Mohammad ý "e. mE +. fpellant* 
Hie We å E CE. lo 9 
Emperor 3 . .. Respondent, 
Appeal against acquittal—Scope of the power of the High Court to review evidence. | t» 
+ ` The HigbeCour: has full power to review at large all the evidence upon which an order of 
acquittal is founded, and to reach the conclusion that upon that evidence the order of acquittal 
Should be reversed/ o. a . ANC 
Where thé High Court judgment shows that they have been at pains to deal in detail with etm, 
reasons given by the Sessiops Judge for disbelieving a particular group of witnesses, there is no ground 
' for'invoking the assistance of the Board on account of any mjscarriage of justice or the likeymatter. 


“ep, G, Appeal No. 21 of "19435. l l roth July, 
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ag ie Khambatta for Appellant. ER ie 5 TT IE UP - oue 
.G. D. Roberts and G. Bagram for the Crown. —— PES oe 
Their Lordships’ Judgment was delivered by 007 m 
LonD-THANKERTON.—Ín the present appeal only one question has béen.raise 
‘and that; as stated in the order granting leave, is a^ contention* that the trial Court’ 
*« having held ‘there was no” evidence at all on ‘which any conviction could be 
based a Court of Criminal Appeal is not justified in reversing. the Court of first. 
instance by placing reliance on the very evidence which had been entirely rejected 
by the Court of first instance" — «77 0003 On 
'" Their Lordships were referreds rightly enough, to the decision of this. Board 
inthe case in Sheo Swarup v. Emperor, and in particular to the passage at p. 404 
inthe judgment delivered by Lord Russell. “Their Lordships do not think it neces- 
sary to réad it all again, but would like to obseme that there really is only,one prin- 
ciple, in the strict use of the word, laid down’ there’; that is, ehat the High Court 
has full power 4o review at large all the evidence upon which the order of acqfittal 
was founded, and to teach.the conclusion that upon. that evidence the order of 
acquittal should be reversed. Then follows an expression, under four headings, 
of what would be the proper practice, and their Lordships think is the proper 
practice, for the High Court to follow in considering whether they should reverse 
the'decision of the Sessions Judge. At the foot of the page there isa paragraph 
expressing a view which is quite common insuth cases, that the Board will always 
assume that a Court has followed the proper practice unless something appears 
hich proves the contrary. : n fa fa ee E 
; im n present case fa High Court-judgment shows that they have been at 
pains tf deal in detail with the reasons given by’ the Sessions Judge for disbelieving 
the group of-witnesses, the Patwari and the other three alleged eye-witnésses. They 
have dealt in detail with them, showing-on the face of their judgment that there is 
no necessity to presume in this case that they haveenot done their duty,ebecause 
on the face of the judgment they have been at pains to do so. In-that view their 
Lordships are‘of opinion, that theré'is no ground for invoking the assistance of this 
Board on account of any miscarriagé of justice'or the like; matter, ‘and that’ this. 
appeal should’ be dismissed. Their- Lordshfps will humbly advise His Majesty 


accordingly. us. ae p as 

^. Solicitors for Appellant : Hy. S. L, Polak @ Go, - 
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^ Solicitors for the Crown ; Solicitor, India Office, — ids ES ae rà A NA. 
SOWSSS - RR —duRr- . 5.2: 2. 2, Appeal dismissed. 


.' IN THE HIGH COURT OF JUDICATURE AT MADRAS.. `- 
PRESENT :—SIR ALFRED HENRY [IONEL Leacn, Chief justice AND Mn. JusricE 
LAKSHMANA RAO. uL rr T e . 
K. Appa Rao.. ; 
D. eee E l 
Copal Doss and another 7 EE. Respondents, 
Principal and agent—Authority to sell—Construction—Scope and binding nature—Difference bettgen authosity 
to sell and authority to find a: purchaser. E A bxeu uf os | 
The first defendant wrote the following letter*to the second defendant: “I hereby agree to give 
you brokerage of two per cent. that is Rs. 540 for negotiating and,completing. the sale of my bungalow 
No. 3, Vasa Street, Poonamallee High Road, Kilpauk, Madr4s, the same to, be paid only on com- 
leting the transaction and as soon as the sale deed is registered provided thg offér is for Rs. 27,000 
Pon that is, all expenses to be borne by the purchaser. Time for this is up to 6th November, 1941, 
after which date this letter will be null and void." The second defendant 'entered into a contract 
with the plaintiff on the 5th November, 1941, for the sale of the said house,to. him on the- terms 
‘fixed in the letter of authority given by the first defendant to the second. .defendant. . The . first 
to honotr that contract and, the plaintiff thereupon sued both the fi't and second 
ne OAE E 


puotkefendant refused to 
(000008 ^r. (1934),67 M.L.]. 664 :-L.R, 61. LA. 398 : LL.R. 56 All, 645 (P.C... , 
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defendants for damages for the breach of the contract to.sell the house entered into by the Second : 
defendant on behalf of the first defendant and within the scope ‘of his authority. ‘ En . 


On the question whether the second defendant was authorised to contract for the sale of the . 
house, - "^e 


‘+ Held, that there. was in the letter written by the first defendant, clear authority gives. .to ‘hie: 
second défendant- to- negotiate and complete the sale of the house on behalf of the first deféndant, 
provided the conditions mentioned: therein were satisfied. -The authority was not to negotiate and e. 
refer back but to negotiate.and complete the contract, provided that the terms entered into were those" 
stated in the letter. There is a substantial difference between an authority to sell and an authority 
to find a purchaser. . Each case must, of course, depend on the.nature of.the authority, but when an’ 
agent is authorised to negotiate and complete a sale for a specified, price within a particular time, ' 
it gives him authority.to enter into a contract forsale whether it be for immoveable or moveable PTO- 
perty. - The second: defendant was sœauthorised and the còntract which he entered into fell within the , 
terms of his authority and hence the first defendant would be liable fog thebreach of the contract, ` 

* On appeal from the judgment and decree of Chandrasekhara Aiyar, J.} dated - 
6th: November, 1944, and passed j in the exercise of the orama original civil. 
Judicem of the Hgh Court in C: S: No..29 of 1944: 


S: iSrinivasaraghavan. and K. Gopalaswami for Appellant. = © e `- -. 
“The Advocate-General (P. V. Rajamannar) and K. Subba Rao for Respondents. 
. The Judgment of the Court was delivered by 


| The Chief fustice.—The question in this-appeal is whether the second defendant 
S ned to sell a-house owned by the first defendant. The plaintiff, who is« 
the-appellant, sued on the original sidesf this Court for damages for the. breach of. 
a-contract to sell to him a house. He says that the first defendant gave full authority .. 
to thé second defendant to sell the house on his behalf and that the second defendant ^ 
entered into à contract with him within the scope of this authority. ‘The first " 
defendant refused. to honour the contract, and sold the property to a thind® party ^ 
for the sunt of Rs. 32,000: The-suit was for recovery of damages in the sum of- 
Rs.-5,000 being the difference between the price at which the plaintiff agreed to ` 
buy the'eroperty and its true value, as shown by the sale to the third: party.*. The , 
plaintiff. asked-for a decree against both the defendants for a' sum of Rs. 5,114. 
It 3s? now adrnitted’ that the figure should only be Rs. 5,000. The learned trial 
Judge (Chandrasekhara "Aiyar, J.), dismissed the suit against both the defendants 
on the ground that thé second deferflant had not authority to contract. with the 
plaintiff. We find ourselves unable to share the opinion of the learned Judge.. 


On the 22nd October, 1941, the ‘first defendant wrote this letter to the. ioni. 
defendant: ~ 


ST keith s axe to give you brokeráge of two € cent. that j is Tano for ukia a 'COID- 
pltiing: ‘the salé of my bungalow No. 3, Vasu Stréet, Poonamallee High Road, Kilpauk, Madras, 
the same to-be paid, only.on completing the transaction and as-soon as the sale deed is. registered 
provided the offer i is for Rs. 27,000 nett, that is, all expenses to be borne by the purchaser. "Time. 
fót this: 1 inu. jo 6th, November, 1941 ; after which datg this letter will be, null and void. is 


{ 


deduction. " " 


-et ss 


On the 5th Novembei, roa, te second delendant wrote to ‘the pine in’ 
these terms : 


EAS ‘authorised T: the Owners 4, offer sou firm the abovesaid property for Rs. 27,000 nett; all. 
expenses to be.borne by the purchaser. ; This offer holds good for three hours (i.e. till 12 a.m. to-day). 
If you accept please sed some.advance. I herewith enclose my authorisation letter. ce 


Within the three hours the ‘plaintiff replied: — : / ee 


* We: accept your/offer of No. 3, Vasu Street, for Rs. 27,000 “nett, ‘and: -on terms indicated i in 
your authorisation letter arid herewith give you a cheque for Rs. 101 as adyance. Please kindly have 
the e dgcuinents -sent for inspection and drafting theesale deed." - 


It ís'dbvious thatthe first defendant was determined to repudiate: thé authority À 
given *b dim to the "vecorid" defendant ‘because by the 5th November; 1941, he 
himgél£ ad agreéd to sell the property to another person: for Rs. 32, T In a 


^d 
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letter written on the 8th .November, 1941, through can advocate, to the second 
defendant's advocate the first defendant stated that he had cancelled the letter 
of authority given to the second defendant because’ the'látter- had" stated that the. 
property was to be purchased by a charitable institution and had promised tp-get- 
a minimum advance of Rs. 1,000. We.can only regard this etter as an. unscru-: 
ulous attempt to avoid the contract which the second defendant. had entered 
into with the plaintiff. f B 


-~-i È 


of the property for the price stated in the instructions, without, making any provision whatsoever as - 


D a< 


purcháset, not 
hé . i : : 4 + t 


to find him and also makeshim a'purchaser.’ 3. - P 


r 
" --- 
^ Y 


' In-the judgment:under appeal reference was made to Chadbürn'v. ‘Moore?®, 
because Kekewich, J., had pointed"out that"an agent for sale of real' estate must 
be more formally constituted. than a sdiler of stocks.and shares and seourities of a 
similar nature: Each case must, of.course, depend on the nature of the authority, 
but-when- an agent is authorised to negotiate and complete a sale for a specified. 
price ‘within a particular tifne, it gives him authority fo enter. into a contract: for. 
sal, whether it be for immoveable or moveable property. The.second deferidànt 
"Was so authorised and the contract which he entered into fell within the termis of his 
authority, ©  - cr uS GANE MEA» E 

"The appeal must be allowed. There will be*a decree against the first defendant 
for Rs. 5,000 with interest at the Court rate from thedatt of the judgment of Chandra- 
sekhara Aiyar,-J., namely. the 16th Nqvember, 1944." The $laintiff will have 
his costs here and below against the first defendant who has not torntested the’ 
appeal. It will be dismissed with costs against the second - defendant. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- PRESENT :—SIR ALFRED Pon LIONEL LEACH, Chief Justice AND, Mr. Justice 


orcas 3 ; e 5 
The Crown Prosecutor, Madras ' —— = Appellani* " 
m . — Er ; a e 
V. R. Ramanatha Aiyar ^o .. Respondent, 


Madras Prevention of Adulteration Rules (1932), rule 28 -B—Ingredient —Meaning—Ghee in which a 
swéetmeat is fried not an ingredient of the sweetmeat. 

The materia! used for cooking “the sweetmeat called'jangiri ig not an ingredient of it. " The'ingre- 
dients are blackgram, rice and sugar and they bave to be cooked together by frying in ghee in order 
to make that sweetmeat ; but this does not mean that the cooking material is part of the sweetmeat. 
No doubt some of the cooking material does penetrate into the sweetmeat but that does not make 
it an ‘ingredient’ within the meaning of that term in rule 28-B of the Madras Prevention of Adulte- 


ratien Rules. 

Appeal under section 417 of the Code of Criminal Procedure, 1898, aai 
the acquittal of the aforesaid respondent (Accused) by the Chief Presidency Magis- 
trate of the Court of the Presidency Magistrates, Egmore, Madras i in M.-No. 187 of 
1944 on his file on 15th January, 1945. 


The Crown Prosecutor (P. Govinda Menon) in person. 
. V. Rajagopala Mu@aliar. for Respondent. E ] 


"The Judgment of the Court was delivered by - 


The Chief Justice—This is an appeal by the Provincial Government against’ 
the acquittal by the Chief Presidency Magistrate of the respondent on & "charge 
framed under rule 28-B of the Madras Prevention of Adulteration Rules, 1932, 
framed, undef the Prevention. of Adulteration Act. The respondent is the Pro- 
prietor of a restaurant known as ''The Ramakrishna Lunch Home"' in China 
Bazar Road, Madras. He makes and sells a sweetmeat called Jangiri. The ingre- 
dients of jangiri are blackgram, rice and sugar. The sweetmeat is generally made 
by frying the ingredients in ghee. dt is said that in some hotels oil is used for this 
purpose. On the 25th February, 1944, a Food Inspéctor visited the respondent's 
restaurant. and purchased a quantity of jangiri which was then being offered for 
sale. He hada sample analysed by the Public Analyst of the Corporation of Madras, 
who found that:the fat used for cooking this particular jangiri consisted of 50 per cent. 
ghee and 50 ptr cent: fat not derived from milk or creame 


- Rule 28-B says that where in a hotel, shop or other place sweetmeats, savguries 
or other articles of food of which ghee is commonly an ingredient are for sale and 
are prepared wholly or in part with a mixtfre referred to in rule 28 or with oil or 
fat other than ghee, there shall be exhibited in the hotel, shop or other place one 
or more notices of such size and so placed as to be visible and clearly legible to 
any customer at the tème *of purchase that the sweetmeats, savouries, or other 
articles of food are not made of ghee. There was no such notice exhibited in the 
r'éspondent's restaurant and consequently it is said that he infringed, this rule. The 
Chief Presidency Magistrate held that ghee or oil or other- fatty substance used ‘for 
frying Jangiri is not an thgredient of the*sweetmeat cane consequently he acquitted 
the respondent. wt 


The Chief Pfesidency Magistrate accepted the definition of “ ingredient S 
as given in ‘Chambers’ Dictionary, namely, d M" 
** that which enters into a compound ; a component part of-anything." 
“Orie defitition of the word given in the Oxford Dictionary is : 
. "something that enters into the formation of a compound ; a component pagt, constiti®my 
element." pomo 








* Criminal Appeal No. 276 of 1945. WR 26th Jay, 1945; ; 
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We agree with the Chief Présidency Magistrate. that.the material used for 
cooking jargiri is not an ingredient. The ingredients are blackgram, rice and 
sugar and they have to be cooked together in. order to make jangiri ; but this does 
not mean that the cooking’ material is part of the.sweetmeat. No-doubt.some 
of the cooking material does penetrate into the jangirt but that does not make it 
ean ingredient. If the argument advanced by the Crown Prosecutor were to be 
accepted, it would mean that the fat used in frying fish must be regarded as an m- 


gredient of the fish. . i 
The appeal is dismissed. VEN NV ELM E n QAO 
WMS. 0€ Cm o. ` Appeal: dismissed. 


/*- [PRIVY COUNCIL]. ^ — 


l (On appeal from the Chief Court of Oudh). ~-° . ^ 
." > PRESENT-:—LORD PORTER, Sir MÁDBAVAN Nar AND SIR JQ@HN BEAUMONT. 
Madan Theatres, Ltd. i {8 = e Appellants* 

v. TN Eo xe SUR ga p 

Dinshaw'& Co., Bankers Ltd., through Official Liquidator ^ .. Respondents. . 

... Civil Procedure Code (V of 1908), Order 21; rule 2, Order .23, rule 3 and Order 34, rule 5—Agreement 

Sor adjustment of mortgage debt prior to preliminary decree in mortgage suit—If could be pleaded in defence to an 
application for a final decree-—Competency af Court to recognise and enforce it. . oe : i 
Aftep the institution of a suit on a. simple mortgage, <an agreement was entered into between 
the parties for the adjustment of the mortgage debt. While other arrangements in modification 
of this agreement were being made, a preliminary decreé was passed in favour of the mortgagee for 

a particular amount with future interest. An application was made for a final decree. It was 
* resisted by the mortgagors on the ground that the entire claim of the mortgagees had been satisfied 

by the fifigIment of the agreements entered into between the parties. On a question as to whether such 

agreements could be pleaded in defence and recognised and enforced in view of Order 21, rule 2, 

and Order 34, rule 5; Civil Procedure Code, | NC E 

Held, rule 2 of Order 21, Civil Procedure Code only applies in execution and 4s éxecujion does 
not begin until after a final order for sale has been-passed the-rufe has no application when the ques- 
tion is whether or no a final decree for sale should be passed.* A suit continues up to final decree and 
hence agy adjustment or satisfaction up.to that timé must be taken into account, Though a decree 
holder need not agree to any adjustment or accept payment otherwise than into Court, it is open 
to the debtor to allege and prove that an'adjustment hag taken place or payment in whole or in'part 
has been made and received. There is nothing to qualify the wide terms of rule 3 of Order 23, Civil 

Procedure Coge nor any grounds for limiting its application. There is no time limit for recording 


4 ^e 


the agreement arrived at as there is under rule 2 of Order 21. — -—- . 

.. In the circumstances, the Judge should have satisfied himself as to whether any’adjustment had 
been arrived at or payment made, and followed seer ppl by an appropriate decree under which 
a finding of full satisfaction would lead to the dismissal of the suit and partial satisfactibn to a diminution 
of the indebtedness whereas a finding that there had been no adjustment or satisfaction would? be 
followed by a final decree for'sale. |, ^ ^" 0 !9h: 7e - 

; lj Theatres, Ltd., Calcutta v. Dinshhw & Go.; Bankers, -Lid., (1942) L.L.R. 18 --Luck, 71, 
reversed. Sy. C E. z I oe "osse 


Sir Herbert Cunliffe and S. P. Khambatta. for Appellants. - "^ -, 


ROSE s 


^ 


Respondents Ex ‘parte. > ` des 


-@ Their Lordships’ Judgment Was delivered by — - i ; E - 
Lorp Porter.—This is an*appeal from a judgment and decree of the Chief 
Court of Oudh! at Lucknow dated 17th March, 1942, which affirmed a judgment 
and decree of the Court of the Civil Judge at Lucknow «lated 23rd May, 1940. 
The facts may be shortly stated. On 2nd July, «193%, the appellants executed a 
simple mortgage deed for Rs. 1,50,000 in favour’ of the respondent bank. Somie 
portion of this sum was paid off but on 25th August, 1934, the-bank instituted a 
Mortgage suit against the appellants in. the Court of-the Stibordinate Judge of 
Lucknow to recover Rs. 78,542-1-3 by sale of the mortgaged property., The bank 
also filed an application with the plaint praying for an attachment before judgment, 
pest the appointment of a receiver in respect of a portion of the hypothecated pro- 
perty and on 11th September, 1934, the Court of the Civil Judge passed an order 
* P,'C, Appeal No. 6:of 1944. ^ 7 5-09 0 07 0777 ' 78th July, 1945... - 
Aug eM TN ds (1942) I.L:R, 18 Luck. 71. 2... 9 5: d d n "Set 
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‘gtanting this application and- appointing a’ receiver. On 18th- September, an 
‘agreethent was entéred into between the parties whereby the exploitation. fights 
in four films were to be.sold at Rs. 12,500 each and the amounts to be:credited 
to-the appellants in part payment of the mortgage debt. -` Re Roe 
` < By clause 3 of that agreement, the respondents were to Credit to the mortgage 
‘account of the appellants the sum of Rs. 12,500 for each film as soon as two print» 
‘of any of the four films should be delivered to the respondents and the respondents 
were to enter satisfaction in „the decree in the Court to that extent immediately 
on getting delivery. Subsequently at a date not stated-in'the record the appellants 
sold to-the respondents the exploitation rights in another film for Rs. 17,500 for which 
‘Rs. 10,000 was paid in cash and. Rs. 7,500 was to *be credited to the mortgage 
- debt, and later still it was agreed that the transfer of the rights in three out of the 
four original films should be cancelled and that the xights in a sixth film should be 
transferred'in théimplace but at a-price,of-Rs. 75,000. These sums: were to be in 
Satisfaction of the mortgage debt and if there should be any éxcess in the ‘hands 
of the respondents it was to be handed over to the appellants in cash. 


.. On goth November, 1934, whilst these arrangements were being made, a preli= 
minary decree was passed in favour.of the respondents against.the appellants for 
„a total sum of Rs.:89,359-6-11 with future interest at 6 per cent. per annum from 
31st May, 1035. The exact date when the agreements varying that of 18th Sep- 
‘tember, 1934, were made, does not appear but from a statement made,by. the 
appellants in the Chief Court of Oudh, from the arguments and contentions presented 
before it and the way in which the matter is dealt with by the Court it would appear 
that they were entered into after the preliminary decree. In any case'it is plain" 
that the delivery of the first arid second films took place after that date and ¿tfe third 
Still await? delivery and has not yet been taken over by the respondents. — . -7 


.. On 15thOctober, 1935; the.respondents went into liquidation and an Official 
Liquid&tor was appointed by*the Court. On 29th September, 1997, the Official 
‘Liquidator filed an application fbr the passing of the final decree. The appellants 
resisted this application on the ground that’the entire claim of the respéndents 
had been satisfied by the agreements above-mentioned and their fulfilment by 
putting the films referred to at the disposal of the respondents. In reply the liqui- 
dátor did not admit knowledge of the agreement of 18th September,.maintained 
it was a nullity and unenforceable, and was made during the pendency of the suit 
and before the final decree was passed, that no payment of the amount due had 
been made in «he manner set out in the preliminary decyee, that-the alleged pay- 
. ments or adjustments had not been certified as required under Order 21, rulé 5; 
Civil Procedure Code, that as payment is denied no enquiry as to payment cam now 
be mage and.finally, that the’ alleged“ agreement with.-regard‘ to. the: Rs. 75,006 
film was neter entered into. _ On these contentions the following issues were framed : 
e I. (a) Whether the opposite party can set up the agreement alleged to have 
been entered into between the parties before the passing of the preliminary decree 
as an adjustment of thé decree? (b) Whether thé agreement was énforced ‘after the 
passing of the preliminary decree? . If so, its effect ? x i 
+- 2. "Whether an enquiry as to any payments made under the alleged agreement 
can-be made in these preceedings?, ʻe., 7 l GG, cee 


* 8. Whether the alleged'adjustment which has not been certified can be recog- 
nised by the Gourg ? ea - T des ES Add ue 
` Certain gther issues dealing with an’ alleged transfer of the decree were also. 
framed but are not material at this stage of.the proceedings. The trial of the: 
application*was stayed for a time after the issues were framed. but came before the 
‘Court at‘a later date and was decided on 23rd May, 1940, in favour of the res- 


» 


póftdents or the two grounds on which reliance was placed by the OfficialdLiquidatoT@m, 


viż., firstly, that there had been no payment as ordered in the preliminary decree and,- 

secondly, that the agreement of 18th September, 1934, being anterior to: the date 

of the preliminary decree could:not be enforced .and, set up in defence thereafter. 
° 4 
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The preliminary decree declared the amount due. up to goth May, 1935, to be 
Rs: 83,359-6-11. in all, ordered that the appellants should pay that sum into Court 
on or- before goth May, 1935, or any later date to which the Court. might extend 
the time for payment with future. interest at 6 -per-cent. per annum and further 
declared that in default of payment as aforesaid- the respondent: mga apply for 
ehe sale of the mortgaged property. . 

The: learned, Judge held that inasmuch as that decree epider payment into 
Cours nothing: short of such payment would comply, with the decree or be a pro- 
tection to the appellants against a final order for sale. He accordingly -made on 
23rd May, 1940, a final decree for sale‘ of the mortgaged property. "This decision 
would appear to be correct ff the preliminary decree had been ‘passed after an 
adjustment had been made arid all the terms agreed upon by way of adjustment 
had .been carried out before the making of:the preliminary decree. ‘In that case 
the mortgagor’s remedy would be to appeal against the preliminary decree. For 
the. reasons hereafter stated, however, the decision is wrong where tlie adjustment 
is made or carfied out after the preliminary decree has been passed. 


From: this decree an appeal: was taken, to the Chief Court of Oudh but was 
dismissed upon the ground that the agreement of 18th September, 1934, was made 
before and would not affect the preliminary decree and that once the preliminary 
decree was passed no future adjustments or payments by the mortgagor could be 
taken into account except possibly (1) .sumseadmittedly paid, (2) sums paid in the 
presence of the Court, and, (3) sums certified. It was held that except in such 


circumstances the appellants were not even entitled to put forward. propr of any, 


- spayments or adjustments allegéd to have been made. 

Fr$g this judgment the appellants have obtained leave to appeal and have 
appealed to His Majesty i in-Council, claiming the right to prove and,'if proved, 
- to take- credit for the sums and adjustments upon which they rely. Unfortunately 
the respondents were not represented on the hearimg, but their Lordship$ have 
heard a full and careful discussion of the points*at issue which apparently have 
given igi é to a conflict of view between various Courts in „India. Prima facie a. 
debtor should be entitled to take crédit for àxiy payments: which he can prove to 
have made in respect of à mortgage debt, , The only reason for prohibiting him 
from doing so would be that thére was sómé valid law.or regulation of the. Court 
to the. contrary. Such regulations are however contended to exist and. reliance 
is placed on behalf of the respondents upon rules 2,:4 and 5 of. ae 34> Civil 
Procedure Códe. e. 


Rule 2 provides that in a suit for foreclosure, if the plaintiff d the Cost. 


shall spass.a preliminary decree directing: that if the defendant pays into: Court 
the sum due within the time fixed the plaintiff shall deliver -up the. docymgnts of 
title and if necessary put the defendanfin possession of the mortgaged property. 


Rule 4 adapts the same procedure to the case of an application for sale and 
adds: that in default of payment in accordance with the preliminary decree the 
plaintiff shall be entitled to applyefor. a final decree directihg that the mortgaged 

préperty be sold. 

Rule 5 (1) provides that where on or before die day fixed or at any timt before 
the confirmation of a sale made in pursuance of a final decree passed under sub- 
rule (3) of this rule, the defendant.makes payment into Court of tlie amounts due 
the Court-shall pass a final decree or order providingefor the delivery up of docu- 
ments and if necessary retransfer of "ue property and that the LE ‘be put in 
possession; ZEE 

Sub-rule (3) rid that where dudas in accordance with bul (i) 
has not been made the Court shall on -application made by the plaintiff on that 

behalf. pass a-final decree- directing-that, the mortgaged: ‘property be sold. ET 


L4 
^»: Rules 2 and 4 of this Order, it was said; visualised and’ the preliminary déctee 
made in this case directed payment into Court, and rule 5-was mandatory in declating 
that. if that dur was not complied with the oer must pass a final decree fpr 
sale. "wo | z etse D. ^ dy 
47 N 


d [1045 
- Admittedly no — into Court had been dade and therefore, it was con- 
teńded, the Court was obliged to pass a final decree for sale. . It: was‘at one time 
alio contended that in any case any payment made in respect of. ‘the mortgage 
"debt could. not be relied upon unless certified :under:Order 21, rule 2: But, apart 
- from the question Whether the parties could not compromise-a decree. (as to^which 
see Oudh Commercial Bank, Ltd. v. Bind Basm Kuer!), it has again and again beer» 
held in India that this rule only applies in execution, that. execution does not: begin 
until after a final order for sale has been passed and that therefote the rule- has 
no» application when the question is whether or no a. final decree for sale should be 
passed. Their Lordships agree "with the Courts in india in this respect; Cant 


As regards the main argument, their Lordships de not stop to consider the 
question whether the- provisions of Order 34 are, if they ‘stood’ “alone, 
sufficiently precise to prohibit the compromise of the preliminary decree in a mort- 
gage suit by paymént or-ddjustment insome way othér than that directed by the 
prefiminary decree, since the’ question of adjustment is specifically dealt" with’ in 
Order 23, rule 3, which is as follows : 

** Where-it is proved to the satisfaction of the Court that'a suit has been adjusted" Wholly or 
in part by.any lawful agreement or compromise,.or where the'defendant satisfies the plaintiff in-res- 
pect of the whole or any part of the subject-matter of the suit, the Court shall ordersuch-agreement, 
compromise or satisfaction to be recorded and shall pass a decree in accordance therewith so far. as 
it relates to the suit.” 

, The appellants contend that this*rule makes direct provision for the*c circum- 
stances of the present case and' say that so far from affirming the final ‘decree’ ‘the 
Chief Court should have recorded the satisfaction of the mortgage debt and passed, 
a decree in accordance therewith ‘provided it was proved to its‘ satisfactipn that 
the debt. kad been satisfied; and that to deny the appellants the oppoftunity, of 
furnishing proof is to act in disregard of the express terms of the.rule. This question 
has giypn.ris€ to a wide divergence of opinion in the Courts of India. The stricter 
interpretation which has been adopted by the Chief Court in, this casé is that the 
terms. of Order. 34, rule. 5,.which have express reference to the making of'a final 
decree in the case.of an application for sale in a mortgage suit, override tfe terms 
of Order 23, rule 3, which is of general but not of particular application. . This 
view has the support of the Courts in Oudh and Lahore and at any rate in the 
. earlier cases of the Courts of Madras. Their Lordships have beer referred” to 
Trilokinath Dube v. Sadhu Ram Tewari?, Sewa Ram v. Parbu Dayal*, Mazbut Singh. v. 
Mi. Indrani*, Mt. Durga Devi v. Nand Lal, 5, Piara Lal v. Bulag Mal & Sons’, ‘Raja 
Ram v. Allahabad Bank, Lid.” and Singha Raja v. Pethu Raja*. 


2 l 
One may summarise the decisions in these cases as determining that whee the 
preliminary decree directs payment into Court no other method of payment is 
permiSSibfe : but that the harshness of this doctrine may~be diminished in some 
three or four ways, i.e., (1) acceptance of money in satisfaction or part satisfaction, 
(2) acknowledgment of payment, (3) payment not into Court but in the preserice 
of the presiding Judge, (4) possibly the payment if ctrtified. , F4 
Except in these cases the Court, it is said, cannot take notice of. any paynÉnt 
Sut of Courte The fourth exception even if attention be paid"only to the cases re- 
ferred to above is not easy to accept since cases (7) and (iv) point out that Order 21, 
. rule 2 applies only to tases whewe exécution has begun and execution does not 
. begin, until the passing of th fifal decree. The other two exceptions seem to have 
been arrived Át om no logical*basis, but rather upon the injustice which would 
“be perpetrated if they were not recognised. -The Courts of Allahabad and. Patna 
. appear.to have taken a contrary view to those of Oudh and Lahore; the latest Madras 
case has cast some doubt on, the earlier ones and Calcutta. seems to. take a similar 


A.l.R. 1932 Lah. 2931.- ev toe 

A.LR. 1935 Lah. 168. e ode. os 
LL.R. (1939) Lah. 313: < MC 
(1919) 35 M.L.J- 579 : LLR dated 
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3e (1985) LL.R. 11 Luck. 116. T 
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. view: to that of Allahabad and Patna. Reference may be made to Inayat Khan v. 
Harbans Lal,! Munni Singh v.. Collector of Benares?, Ram Niwas v. Ram Dayal,? Jogendrå 
Prasad Nagain Singh v. Gouri Shankar Prasad Sahu,* Harihar Prasad Narain Singh v. 
Gopal Saran Narain Singh,® and Kaqmuonpa Chettiar v. Neogene Chettiar,® and Piran 
Bibi v. Fitendra Mohun Mukerjee.* 


° It is true that the first of these cases leaves open the question whether a.mere 
payment between preliminary and final decree without any adjustment would 
constitute a discharge of liability when it says: . 

'* Whatever be the correct view on the question whether money paid out of Court in satisfaction 
of the decree in whole or part can be recognised by a Court when it is invoked to pass a final decree, 
it cannot refuse to act on Order 28, rule 3, if the conditions required are fulfilled.” 

In that case the Céurt pointed out that there had been not a-meré payment 
but an adjustment. Even so limited an application of Order 23, rule 3 would 
suffice to establish the appellants’ contention In the present qase since adjustment 
followed by performance of the terms agreed is alleged. . 


'The'other cases, however, recognise that the suit continues up to final decree 
and consequently any adjustment or satisfaction up to that time must be taken into 
account. A decree-holder need not of course agree to any adjustment or accept 
payment otherwise than into Court. but in their Lordships’ opinion it is open to 
the debtor to allege and prove thatan adjustment has taken place or payment 
in whqle or in part has been made and received. Indeed to hold otherwise is to 
disregard the opening wordsof the order, (Order 23, rule 3) viz. : ** Where it is 
proved to the satisfaction of the Court . . . ." Their Lordships see no qualification 

* to the wide terms of the order (Order 23, rule 3) nor any grounds for limiting 

. its apb[ication. Admittedly the suit continues until the final decree is passed and 
there is no time limit for recording the agreement arrived at as there is tinder Order 
21, rule 2. In the present case, therefore, the Judge of the civil Court should 
have satisfied himself as to. whether any adjustment had been arrived at’ or 
payment made, and followed: this enquiry by an appropriate decree under which 
a finding of full satisfaction would lead to the: dismissal of the suit and partial satis- . 
faction to a diminution of the indebtedness whereas a finding that there had been no 
adjustment or satisfaction woud be followetl by a final decree for sale. "Their 
Lordships will accordingly humbly advise His Majesty that this appeal should 
be allowed, the final decree set aside and that the Subordinate Court should be 
directed. to hear evidence and decide whether or not satisfaction wholly: or in part 
has been made in respect of the mortagage debt and to pass a decree accordingly. 


The respondents must pay the costs, of the appellants ‘before their Lordships 


and» in the Courts in India. | » 


Solicitors for Appellants: 7. L Wilon & Co. em 
Respondents Ex parte. | : . "EN. 
V.S. —— 7 Appeal alldwed. 


IN THE HIGH' COURT OF JUDICATURE «AT MADRAS. 


PRESENT :—S1IR ALFRED Henry LionEL LEACH, Chief Justice AND Mr: JUSTICE 
LAKSHMANA Rao. 


Annalakshmi Ammal and another WEE PE . .. Appellants” 
U., e * i 
Shanmugam Pillai and others illl ec Respondents. 
- - Specific Performance—Right to—Sale— Lease back to vendee with separate agreement to Teconvey to him—Con- 
Siruction— Waiver of default in payment of rent—Acceptance of rent does not operate as waiv£r of rights under the 
agreement to reconvey— Non-fulfilment of FUE of the agreement Right to demand specific performance of 
agreement to reconvey does not arise. E po“ ; t 
Pani imde AAAA AMA RUN Hp tp PP PAPIAM. ——————M——————Ü 





—À A ——— Mt gàÓ——À aedi ii i s P atn AH ana e Pon 





poo i. (1935) I.L.R. 58 All. 505. > E . (1935) LL.R, 14 Pat. 488. - 
2. ALR. 1939 All. 28. a 51985) 69 M.L. 765 : L.L.R. 59 Mad. 
3. A.LR. 1939 All. 174. d 188 (F.B.). 
‘4. (1917) 2 Pat. L.J. 533.. "5 He. (1917) 21 C.WN. 920. . 
* Appeal No. 168 of 1944.. t r2th July, 1945* 


` 


FK E > 
478 ^LVTHE. MADRAS. LAW JOURNAL REPORTS.::.. [rd45 


* "Following thesale by the mortgagors of a’ portion of the mortgaged. property in settlement of the 
mortgage claim, there was a lease back, to one of the mortgagors of the property sold and, a separate 
agreement to reconey the property to him on certain conditions. Thé relevant clauses of the agreement 
were in the following terms : ^ ' egeris e 

‘os Tf this agreement does not stand cancelled under clause 3, ‘aia this. agreement shai bè 
in force only up tc goth April, 1943. Time is the essence of this agreement... UN 


203. ` Should the said party No. 2, without making payment of the amount in full, bei in ‘arrears ine 
respect of any instalment out of the 7 instalments of the lease amounts payable in each year on the 
goth April of the respective year and of the lease amount alone payable by goth September, 1937, on 
the succeeding due date, i.e., by goth*April, 1938, or; should he be in arrears without wholly paying 
the: Sirkar kist, etc., pertaining to the lands covered by the lease, which he himself has promised to 
pay for the lease period, i.e., from fasli 1345 (1935-36) pd 1352 (1942-43) as mentioned ip; the 
lease deed, this sa.e agreement shal? stand cancelled forthwith without reference to the subsequent - 
due, dates and furthermore, the aforesaid party No. 2 sHall forfeit all tte rights and. reliefs. belonging 
to the said: party No. 2 under this agreement. Subject to the aforesaid conditions alone, we have 
entered into this agreement -of sale- with ynutual consent." 


There were defaultwin the'payment of the jease amounts and acceptances of. them. after the 
the due dates. There was a tender of the whole sale price together with the last instalment of rent due 
and a demand forreconveyance. On the lessor contending that the. agreement tore-sell stood*can- ' 
celled, a suit was filed for a décree for the specific performance of the agreement to re-sell^- 


Held, that the terms of the lease and the terms of the agreement stood apart and that in: accepting 
rent after the due dates the lessor had not waived his rigbts urider the agreement. The fact that 
the lessor did not insist on the forfeiture of the lease did not affect the terms of the agreement to, 
reconyey. The p.aintiff could only insist on a reconveyance by fulfilling the terms of the agreement. 
In the circumstar.ces, as the lessor had made it clear that in accepting payment of rent after due 
date he was still insisting on hie right ofignoririg the agreement for re-sale, because of the non-fulfilment ' 
of the conditions of that agreement, ie plaintiff was not entitled to specific performance of that 
agreement for resale. 

. Appeal against the decree of the Court of the Subordinate Judge: Madura, . 
dated gth March, 1944, in O. S. No. 21 of 1943. p -— 
` K. V. Krishnaswami cc) R: Ramasubbu Aiar iid K.: '-Vaitheswaran for 


Appellants. ° 2 du e 


"The Advocate-General (B. y. Riia. aa K. Subba Rao for ‘Respondents 
The Judgment of the Court-was delivered. by - DNA 


| The. Chief fustice.— his appeal arises out of a “suit t filed in ithe. out ob the 
Subordinate Judge of Madura for thé redemption of an alleged mortgage by con 
ditional sale and in the alternative for.a decree for ‘specific performance ofan agree: 
ment to resell. Admittedly the suit on the basis of the alleged mortgage, did: not 
lie by. reason, of the proviso inserted in section 58 (c) of the Transfer of Property 
Act-by the Aicejiding Act of 1929. The learned Subordinate Judge found, however, 
that the plaintiffs were entitled to a decree for specific. potesse. The defendants 


ee ee 


have appealed. - za ri 


On,the 13th October, 1921, the first plaintiff's des iether, A tne: iie 
first plaintiffeand his younger brother, the see8nd plaintiff, for himself. and his minor 
son, the fifth plaintiff mortgaged 58°59 acres of agricultural land to one "Viswànatha 
Aiyar io secu-e a loan of Rs. 20,000 bearing interest at 10$ per cent. per annum. 
On the 12th. March, 1929, the first plaintiff, _as.the ‘manager of the family, created 
a second mortzage over the same properties in favouy of the first mortgagee's. brothér ' 
Balasubramariam to secure a loan of Rs. 5,000. Viswanatha Aiyar; died in.1930 
and the surviving members of the family became entitled to both the mortgages. i 
On the 7th January,1937, there was due under those mortgages the sum of Rs.31; 300. 
On that date zhe mortgagors sald fp Balasubramaniam 32°17 acres of the mortgaged ` 
property in settlement of this claim. Two days later Balasubramaniam” leased 
the 32°17 acres to the first plaintiff for a ‘period Gf six years at an annual’ rental 
of Rs..1,450. The first instalment of the rent was-to be paid on the goth April, 
1938, and tl subsequent instalments on the goth April in. each succeeding year. 
In default ‘of payment of any instalment of rent by the due date the amount; was: 
to bear interest 12 per cent. per annum. On the same day ‘Balasultamaniam 
agreed with the lessee that if he paid the rent regularly and paid Rs; 315506 “before, k 
the goth Apr-l,, 1943, “he would reconey to him the 32.17, acres. Its this, agree: 
merft which. 2 m made the basis of the claim for specific performanee.. E" 
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Balasubramaniam was joint with his younger brother Rangaswami. ' In 1938 
they. separated and to Rangáswami was assigned as part of his share in the family 
estate the 42.17 acres of land, subject to the lease and the agreement of-the oth 
January, 1937. Rangaswami died on the 12th October, 1942. The suit. was 
brought against his daughters as his heirs. They are the appdilants.. ; 
® Clauses 2 and 3 of the agreement to re-sell are the important ones'and they 
read as follows : i 


“2. If this agreement does not stand cancelled under clase 3, infra, this agreement shall be 

in force only up to goth April, 1943. Time is the essence of this agreement. , e 
3. Should the said party No. 2 without,making payment of the amount in full, be in arrears in 
respect of any instalment-out of the * instalments of the lease amounts payable in each year on the 
goth April of the respective ydhr and of the lease amount alone payable by goth September, 19375 
on the succeeding due date, ie., by goth April, 1938, or, should he be in arrears without wholly 
payirig the sircar kist, etc., pertaining to the lands covered by the lease, which he himself has promised 
to pay for the lease period, i.e., from fasli 1345 (1938-36) to fasli 1352 (1942-43) as mentioned in the 
lease deed, this sale agreement shall stand cancelled forthwith without reference to the subsequent 
due dates and furthermore, the aforesdid party No. 2 shall forfeit all the rights and reliefs belonging 
to the said party No. 2 under this!agreement. Subject to the aforesaid conditions alone, we have 
entered into this agreement of sale, with mutual consent." bs . 
Only the first instalment of the rent payable under the lease was paid in time. 
On the 25th December, 1938, the lessee attorned to Rangaswami Aiyar. and on 
that date thelessee paid therent which fell due on the goth April, 1938. Admittedly, 
this default was waived both in respect of the lease and of*the agreement, but it 
was specifically provided that' the waiver was to be without prejudice to subse- 
quent defaults. The rent due on the goth April, 1939, was not paid until the 12th 
December of that year and that due on the goth April, 1940, not until the 22nd 
Decembes, 1940. By the 20th July, 1942, the lessee had paid less the sum of 
Rs. 447, what was due in respect of the fifth and sixth instalments. It is the case 
for the plaintiffs that before the suit was filed they tendered the Rs. 31,509, and 
Rs. 1,450, the amount of the "jth and last instalment? We will assume this tq be 


the case. s - l 


Thè learned Subordinate Judge held that the plaintiffs were entitled to a 
decree for specific performance: of the agreement because they were prepared to 
. pay the last instalment of thé rent and had tendered the Rs. 31,500. The pur- 
chase consideration was in fact paid into Court. In these circumstances the learned 
Subordinate Judge was of the opinion that the lessor had waived-all default and 
consequently the plaintiffs were entitled to enforce the agreement for re-sale. He - 
overlooked, however, the fact that the terms of the lease and the term? of the agree- 
ment stood apart and that in: accepting rent aftér the due date the lessor had not 
waived his rights under the agreement. On the 19th August, 1940, the lessor through 
his legal adviser wrote to the first plaigtiff stating that the agreement fer<e-sale 
stood cancelled. On the 13th: September, 1941, the lessor wrote to the first plaintiff 
a further letter in which the same position was maintained. | ps 


` "Phe fact that the lessor did notinsist on the forfeitufe ofthe lease did not affect 
thetterms of the agreement to reconvey. The plaintiffs could only insist on a re- 
conveyance by fulfilling the terms'of the agreement. The case of Bastin v. Bidwell 
is directly in point. There a lease of a house contained a covenant by the lessee 
to pay the rent and keep the premises in repair, and to paint the outsice and inside 
at certain fixed periods. The léssor agreed that the lésseg’should be entitled, on giving 
six months’ notice before the end of the term, to have a further ease for 21 years 
* upon paying the. rent and |performing "and observing the .covenants”’ in the 
lefse. The lessee failed to fulfil his covenants and the lessor-refused to grant 
a .renewal of the lease. It.was held by Kay, J., that the lessee's*covenants - 
constituted a condition precedent to his right to a renewal’of the lease and that as 
ed not carried out what he had undertaken to do in respect of painting and 
repairs, he was not entitled to a renewal. The learned Judge based his. decision 
on the judgment of Mellish, L.J., in Finch v. Underwood,? where it was argued that 
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where covenants in a lease had not been duly performied, but that the landlord had 
gone on receiving rent with full notice of the circumstances, there was waiver. ‘ 
Kay, J., said : Es e s: 
“Lord Justice Mellish answered that argument in this way : ‘Receipt of rent waives a forfeiture’ 
(that is, of course, the rfght of re-entry under a power to re-enter), ‘because it admits the lease to be 
subsisting, but dces it follow from that that a condition precedent to granting a new lease is waived 
I confess upon consideration that satisfies my mind completely. Supposing there was a waiver of 
the right of re-ertry, it does not seem to me at all to follow that the precedent condition would be 
waived or affected in the least degree. The condition precedent is this: If you have performed 
yoyr covenants altogether, then, that being the precedent condition you shall be entitled to have the 
renewed lease ; if you have not performed your covenants it does not matter that the lessor may 
have waived his right of forfeiting*the lease ; the condition precedent has not been performéd, and 


if sn precedent condition has not been performed, the right whichedepends upon it does not arise 
at all.’ 


That is tke position here. The lessor did not, as he had a right to do, forfeit the 
lease, but he mad£ it quite clear that m accepting payment of rent after the due , 
date he was still insisting on his right of ignoring the agreement for re-sale, because 
of the non-fulfilment of the conditions of that agreement. In the present case the 
plaintiffs are not entitled to specific performance because they have not fulfilled 
the: conditions of the contract for re-sale. i 

The appeal is allowed and the suit dismissed with costs here and: below. : 

-t V.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.” 
PRESENT :—-Mr. Justice PATANJALI SASTRI AND MR. JUSTICE SHAHAB-UD-DIN. 


‘Alluri China Venkata Suryanarayana Raju .. Appellgnt* 
. v. "DE. x 
Nagumalli Venkata.Subbiah and others | .. Respondents. 


MYdras Agriculturist? Relief Act (IV of 1938), section 20, Proviso—* Rejected "— Meaning. 
‘There is na reason why the worde“ rejected ” in the proviso to section 20 of the Madras Agri- 
culturists’ Relief Act should be understood in the restricted sense in which it is used in Order 7, rule 11, 
Code of Civil Erocedure and be taken to mean only rejected owing to some formal defect in the 
application, The word means rejection on any ground whatever including default of appearance 
of the petitioner On the rejection of the petition under section 19 of Act IV of 1938 the decree shall 
be executable as it stands. i 
Appeal ‘against, the order of the District Court of East Godavari at Rajah- * 
mundry, dated” 8th September, 1942, and made in I.A. No..228 of 1942 in O.S. 
No. 14 of 1o85." " ug 
* X Satyazarayana Raju for Appellant. x 
M. S. Remachandra Rao and: D. R. Krishna Rao for Respondents. * `. 
"Eke Jucgment of the Court was deljvered by 
" Patanjali Sastri, 7—This is an appeal brought by the judgment-debtor under 
a’ decree passed in O..S. No. 14 of 1935 on the file of the District Court of East 
Godavari against an order refusing to scale down the decree under section 19 of 
the Madras Agriculturists’ Relief Act, 1938. 5 . m e ` 
* The fac<s àre briefly these: The decree was'passed on 29th January, 19937, for 
Rs. 17,371. The appellant applied for stay of the decree under section 20 of the 
Act and stay was ordeéfed on the gnd April, 1938. Within sixty days of that order, 
‘he filed an application, I.A, Ne. 258 of 1938, under section 19 for scaling down the 
decree debt. ‘After some evidence was taken in the matter, the petition was dismissed 
for default 97 appearance of the appellat on 31st August, 1939. An appeal against 
that order C. M.A. No. 270 of 1940 was dismissed as incompetent on 1st SeptemBer, 
1941, and*ar application to set aside the dismissal for default also proyed unsuccess- 
* ful, as it was held that Order 9, rule 9, Civil Procedure Code, did not apply to pros 
ctedings under Act IV of 1938. "The'appellant then filed another applicatteny 
T.A. No. 623 of 1939, under section 19 for the same relief and that was dismissed 
as having been filed, out of time. Nothing .daunted he filed the. present applica- 
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tion I. A. No. 228 of 1942,-praying for the very same relief. The Court below dis- 
missed it on two grounds, namely, (1) that it was barred by limitation and (2) 
that the previous order of dismissal of I. A. No. 258 of 1938 operated as res judicata. 
Against th&t order the present C. M.A. has been brought. n 

The question for determination turns on the true interpretation of the proviso 

eto section 20 of the Act. The proviso says : 

* Where within 60 days after the application for stay has been granted the judgment-debtor 
does not apply to the Court which passed the decree for relief under section 19 or where an appli- 
cation has been so made, and is rejected, the decree shall be executed as it stands, notwithstanding 
anything contained in this Act to the contrary."  ., m. 

*[t is argued that the werd 'r&jected ' must be understood in the same sense 
in which it is used in Order 7, rule 11, Civil Procedure Code, and must be taken 
to mean rejected owing to some formal defect in the application. We see no reason 
why the word should be understood in that re&tricted sense in the proviso. ' Re- 
jected ’ is a plain English word and must 'ignify rejection on any ground whatever 
inclading defawlt of appearance of the petitioner. If the word is thus understood 
in its ordinary sense, the proviso clearly bars the application made by the 
appellant in the Court below, for it enacts that the decree shall then be executed 
as it stands. In this view, it is unnecessary to consider the question whether: the 
previous order of dismissal of I. A. No. 258 of 1938 operates as res judicata ; for 
even if it does not, the present application, having been filed long after the expiry 
of 60 days from the order granting stay, is*cléarly barred by limitation under the 
proviso. | 

: The appeal is therefore dismissed with costs. 
Kas. | a Appeal dismissed. 
‘(FULL BENCH.] ° 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. , 


Present :—Sir ALFRED Henry Lionen LgAcH, Chief Justice, Mr. JUSTICE 
LAKSHMANA Rao AND MR. Justice RAJAMANNAR. l 


‘Myneni Pundarikakshayya ` .. s Appellant* — 

@ : 

v. | E 
Kondamudi Sreeramulu .. Respondent. 


Hindu Law—-Minor—De facto guardian— Powers of —Cannot execute promissory note in the name of the 
minor even in respect of borrowings for necessary purposes so as to bind minor’s estate—Saie of minor s property 
in discharge of debt due on such promissory notes—Nullity—Such promissory note cannot operatg as acknowledgment 
of antecedent debts so as io save Bmitation. n "n 

A de facto guardian of a Hindu minor cannot bind the minor’s estate by a promissory note 
executed by him in the minor's name even in respect of money borrowed for necessary purposes. 

A sale by the natural father as de facto guaxglian of a minor (who has been given awayeimeadoption) 
in discharge of a promissory note executed by tBat guardian to discharge a still earlidr debt binding 
on the minor on a promissory note executed by the minor's adoptive father could not convey a valid 
title as the discharge of a promissory note which the de facto guardian had no power to execute cannot 
be a valid consideration. ° " ° e 

e Nor can the de facto guardian by executing the promissory note extend the period of limitation 
in respect of the antecedent debts of tle minor’s deceased adoptive father. Such debts being ‘barred 
by limitation cannot provide any consideration for the sale, uu" x. T 

Appeal against the decree of the Coyrt of the Subowlinaté Judge of Bapatla, 
in O. S. No. 49 of 1942. s ea quM 

P. Satyanarayana Rao for Appellant. ; au 

The Advocate-General (K. Rajah Aiyar), K. Koiayya and. Y G. Krishnamurthi 
for Respondent. l "X 
The Judgment of the Court was delivered by ; . 


The Chief Justice.—Yhe main question in this appeal is whether'a person; 

* r' LI NE * ® 
^" who without lawful authority takes upon himself the management ôf the estate 
of a Hindu minor, can in law execute a promissory note in the name of the minor 
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in respect of money borrowed for a necessary purpose and thereby bind the minor's: 
estate. ‘The person who without lawful authority takes charge of a minor's estate — , 
is commonly referred to as the de facto guardian and it will be convenient to use 
the expression in this judgment. ý 


The appellant i$ the adopted son of one Chelamaiya Chowdri, who died on 
the gth January, 1925. Chelamaiya Chowdri was survived by two widows ande 
by his will dated the 2oth November, 1924, he gave the junior widow, Sri 
Krishnamma, power to adopt a son to him. She exercised the power in favour 
of the plaintiff soon after the testator's death. "The validity of the adoption is not 
in question. Sri Krishnamma died in the month of November 1928 and after 
her death the plaintiff's natural father, China Seshaya, entered upon the manage- 
ment of his estate. In Chennappa v. Onkarappa, à Full Bench of this Court held 
that the Hindu law only recognisgs the father or the mother of a minor as his 
lawful guardian andethat when both of them are dead there can be no de jure guardian 
without an order of the Court. China Seshayya had not been appointed the plain- 
tiff's guardian by an order of Court and therefore he had no auth6rity to manage 
the minor's estate. 


. On the rst February, 1923, Chelamaiya Chowdri borrowed Rs. 3,000 from 
the defendant, who was his pleader. On the 23rd April, 1925, Sri Krishnamma, 
then the de jure guardian of the minor, renewed this promissory note. With interest 
the debt had by that time amounted'to Rs. 3,802. On the same date she executed 
another promissory note in the name.of the minor in respect of a further loan of 
Rs. 1,200. On the 23rd April, 1928, Sri Krishnamma executed a promissory 
note for Rs. 6,802-11-6 in renewal of the two promissory notes of the-29rd April, * 
1925. On the 22nd June, 1931, China Seshayya, the de facto guardian, paf ported 
to renew thht promissory note. The debt then amounted to Rs. 9,251-11-6. It will 
be observed that this promissory note was executed more than three years after , 
the daft on which the de jure guardian had signed the last promissory note. ‘The 
explanation of this is that the peribd of limitation expired during the Court vacation 
and the payee had the right of instituting a suit on the re-opening of the Court. : 
re new promissory note was executed on that day in order to avoid a suit being 

ed. 


On the ist September, 1919, Chelamaiya Chowdri executed ae promissory 
note in favour of one Gutta Punniah for Rs. 4,082-9-6. Chelamaiya Chowdri 
renewed this promissory note on the 27th August, 1922, by the execution of a fresh 
note. On theerath July, 1925, and on the 8th July, 1928, Sri Krishnamma exe- 
cuted: promissory notes in acknowledgment of the debt. On the 12th November, 
1928; the de facto guardian purported to renew the promissory note of the *1ath 
July, 1925, and on the 11th November, 1931, he signed a fresh promissory note 
in the minot’s name for Rs. 9,497-14-9 as*a renewal of.the promissory note of the 
12th November, 1928. i 

On the 2nd June, 1933, the de facto guardian conyeyed the immoveable pro- 
perties in suit to the défendant for the sum of Rs. 14,873. Only Rs. 75 was paid 
in cash and this sum represented the cost of the stamp on the conveyance and He 
régistratton charges. The rest of the consideration was supposed to be satisfied 
by the discharge of the promissory note which the de facto guardian had executed 
in favour of the defendant on the 22nd June, 1931, the amount of the debt then 
being Rs. 10,297-6-6, and th payment of Rs. 4,590-9-6 to Gutta Punniah in part 
discharge of the pfomissory note which the de facto guardian had executed in his 
favour on the 11th November, 1931. ° 


On the oth December, 1937, the plaintiff attained his majority and on the 
oth December, 1940, he instituted this suit. He averred that his natural father 
had no power to renew the promissory motes executed by Sri Krishnamma amd 
no power to convey the properties in suit in discharge of these debts. The learned ~” 
Subordinate Judge held that as the original debts were binding on the minor’s 
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estate, the de facto guardian had power to renew the promissory. notes-in order to 
avoid the creditors instituting suits against the estate. Consequently the Subordi- 
nate Judge dismissed the suit. He rejected a plea.advanced by the defendant 
that the pfaintiff had ratified the action of the de facto guardian in conveying the 
properties to him. The plaintiff contends that the Subordjnate Judge erred in 
dismissing the suit. The defendant relies on the reasons given by the Subordinate 
Judge for the dismissal but says that he erred in rejecting the plea of ratification, 
The defendant further says that in any event he is entitled to a charge on the.pro- 
perties in respect of the Rs. 4,590-9-6, which he paid to Gutta Punniah. There 
were other questions raised in the trial Court*but it is not necessary to consider them, 
because Mr. Satyanarayana Rao, oh behalf of the plaintiff, has for purposes of the 
appeal conceded that the promissory notes executed by Chelamaiya Chowdri 
were executed for full consideration and that the debts were binding on the estate 
‘up to three years after the last renewals by S Krishnamma, He also conceded 
that the de facto guardian had administered. the estate to the best of his abiliéy. .: 


*We will nbw proceed to examine the reported cases which have bearing on 
the powers of a de facto guardian of a Hindu minor. In Hunooman Persaud's casi, 
which was decided in 1856, the Privy, Council observed that under the Hindu 
law, the right of a bona fide incumbrancer who has taken from à de facto manager 
a charge on lands created honestly for the purpose of saving the estate or for the 
benefit, of the estate is not, provided the gireumstances would support the charge 
had it emanated from a de facto and de jure manager, affected by the want of union 
of the de facto with: the de jure title. Since that judgment the Courts in India have 

e consistently held that a de facto guardian can not only charge, but sell immoveable 
propexy belonging to a minor's estate when such action is required in the interests 
of the minor. It is true that in Ramaswami Pillai v. Kasinatha Aiyar*, Kumara- 
swami Sastri and Curgenven, JJ., said that, were the matter res integra, they would 
be'inclined to hold that, a de facto guardian had' ng power to convey a. fight or 
interest in immoveable property which the trausferee could enforce against the 
minor,and would have applied the same principles laid down by the Privy Council 
in Mata Din v. Ahmed Ali? and Imambandi v. Mutsaddi*, which were decisions under 
the Muhammadan law. The matter, however, was not res integra and therefore 
it was too late in the day to reopen the question. T 
s In Ramajogayya v. Jagannadhan?, Ayling.and Seshagiri Aiyar,. JJ. (Wallis, 
C. J., dissenting) held that no decree could be passed against a minor "or his estate 
on a contract entered into on his behalf by his guardian under which covenant 
no charge was created on the estate, except in cases in which the-minor's estate 
would be liable for the obligation incurred by the guardian under the personal 
law to which he was subject. Put in other words, the guardian could, covenant 
on behalf of the minor so as to make ®is estate liable without creating*any charge: 
on the estate, provided that the money borrowed by tlie guadian was for a negese 
sary purpose. The rule laid down by the Privy Council in Waghela Rajsanji v. 
Shekh Masluddin®, that a Hfndu gyardian.cannot contract if the name of the. ward: 
so®as to impose on him a personal liability was not, ‘in the opinion. of Ayling and 
Seshagiri Aiyar, JJ., intended to affect the Hindu law liability of the mind. 
"Wallis, G.J., was of the opinion that a decree could not be passed against a minor 
on his attaining his majority or against his esate on a Covenant-entered into in. 
his behalf by a guardian for his benefit. In that chseefhe contract had been entered: 
into by a de jure guardian. eo 2 E 
e The majority opinion in Ramajogayya v. Fagannadhan® hes since prevailed in 
this Presidency and it can now be regarded as settled law that a de Jyre guardian 
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can borrow meney on behalf of the minor for a necessary purpose without expressly 
charging the estate and by the contract make the estate liable for the-payment of 
the debt. Ths only case in which this principle has been applied by this Court 
where the contract was made by a de facto guardian is Sudarsana Rao 9. Dalayya!. 
‘There a boy had been adopted by a Hindu widow to her deceased husband under 
a power given to her whereupon the boy's natural father without any order of, 
Court entered upon the management of his estate, While so acting the de facto 
guardian entered into an agreement with the adoptive father's mother with regard 
to thé amount to be paid to her for maintenance and it was held that the agreement 
was binding on the minor’s estate, as under his personal law he was bound to maintain 
her out of the estate. The learned Judges did notediscuss the question whether 
the powers of. à de facto guardian differ in this respect from fhose of a de jure guardian. 
We will assume that a de facto guardian can enter into such a contract and thereby 
bind the mincr’s estate. It is quite another thing, however, to say that a de facto 
e- * rd " . 

guasdian can bind the estate by executing a promissory note in the name of the 
minor. ° : 

~ " Admittecly in no circumstances can a de facto guardian make the minor 
personally liable. Even a de jure guardian cannot do this, but it has been recognised 
that a: de jure zuardian can, where there is necessity, make the ‘minor’s estate liable 
= in respect of the debt evidenced by a promissory note executed by him and that 

by such an instrument he can extend the period of limitation, because he is in law 
the agent of -he minor. There have been cases in which a suit has betn filed 
against the rrinor's estate on the instrument itself, but this is wrong. The minor's 


estate can only be made liable on the debt. An example of this is to be found in, 


Krishna Gheitiar v. Nagamani Ammal?, although it would appear that in that case 
there was a paragraph in the plaint referring to the binding character of fhe debt. 
Where the suit is merely on a promissory note a decree should not be passed without 
the plaint Being amended. Jj has been suggested that there is an observation to 
the contrary -n Seetharamayya Garuv. Sathiah?, because it' was there said that the 
guardian of a Hindu minor could bind a minor in respect of a promissory note in 
proper circumstances. I delivered the judgment in that case and all that thé Court 
intended to imply was that a minor’sestate could be bound by the debt evidenced 
by the promissory note, not that the estate could be sued on the instrument. 

- - The pos:tion was very aptly stated by Krishnaswami Aiyangar, J., ib delivering 
the judgment in Annamalai v. Muthuswami?, when he said : 


. “Tt is necessary to sound a note of caution against the error of thinking that the promissory note 
evidences a contract binding on the minor by force of the instrumen? itself. ‘The liability does not 
arise on the in:trument, but on the debt evidenced by it, and is enforced against the estate, not on 
account of the fiction that the contract of the guardian is the contract of the minor, but on account 
of the substantive principle of the personal law of the minor which creates the liability. It is scarcely 
necessary to add that the liability of the estate, thoug® personal in the English law sense of the word, 
is not personal in the sense that the person of the minor even after majority can be arrested in exe- 
éution. A personal liability arising out of the contract of the guardian is a liability of the minor's 


estate only." " 

In Swaminatha Odayar v. Natesa Iyer?, a Bench of this Court (Reilly and Cornish, 
JJ.) held that a guardian of a minor could not impose a liability upon the mirfor 
by execütinz a promissory note on his behalf, even for a necessary purpose, and, 
a distinction was drawn, between the liability arising from an ordinary debt and 
that arising from a debt secyred b¥ a negotiable instrument. There, as here, the 
instrument had-beéen executedfby the natural father of a boy who had been adopted. 
The judgment in that case was overruled by the Full Bench which decided 
Sütyanarayana *v. MaHayya®, but on another point. The Full Bench apparently 
approved ofthe view expressed in Swaminatha Odayar v. Natesa Iyer® that a de facto 
guardian gznnot in law sign a promissory note on behalf of the minor. , 
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. ` «ln Vembu Aiyar v. Subbiah Pillai*, Kuppuswami Ayyar, J., sitting alone, held that 
a minor wasnotbound by an indorsement of payment made by his de facto guardian 
on a promissory note which the de facto guardian purported, to execute inthe minor's 
name. A Bench of the Bombay High Court in Nagindas Gokuldas v. Bhimrao Damu? 
also expressed. the opinion that a promissory note, executed by a de facto gudrdian 
on behalf of a minor even for a necessary purpose cannot bind the estate of the minor. 
_ We are'of the opinion that the cases in which it'has been held that, a de facto 
guardian cannot bind the minor’s estate by a promissory note executed by him 
in the minor's name have been rightly decided. He could only bind the minor 
by such an instrument if the personal law ofthe minor allowed him to.do so. . The 
ancient texts do not, of course, contemplate such a situation and it is not suggested 
that authority has been cbnferred by custom. It is one thing for a de facto guardian 
to borrow money for a-necessary purpose and quite another thing-to sign a negotiable 
instrument on the minor’s behalf. ‘There is “nothing: in the judgment in.the 
Hanooman Persaud’s case? or in any later dase to support such ‘a proposition... On 
. the other hand, as we have shown, there are decisions directly to the contrary. 
A power to borrow does not in itself imply a power to execute a.negotiable instru- 
ment.in- respect of the debt. | eh od 
' * In Chennappa v. Onkarappa* a Full Bench of this Court.held that a de. facto 
guardian is not the lawful guardian within the meaning of section 21 of the Indian 
Limitation Act, 1908, and therefore is not, an agent duly authorised to sign an 
acknowledgment of liability." There i$ here direct authority for the statement 
that the promissory notes which the natural father of the plaintiff signed could 
* ‘not operate to extend the period of limitation, which means that when the conveyance 
"was efecuted by the de facto guardianin favour of thedefendant there were no debts 
binding on the minor's estate. | E 7 7 E . 
` The learned Advocate-General has suggested that the promissory note signed 
by the de facto guardian operated to create fresh: olyigations'; in-other.wowls, they 
evidenced fresh debts. The debts were not fresh debts. They remained the old 
debtseand the de facto guardian could not continue them beyond the period of limita- 
tion by merely signing fresh promissory notes in the minor’s name. The learned 
Advocate-General has also suggested that the consideration for the'sale deed was 
the abstention from suing. This argument is equally fallacious. The deed itself 
shows that the consideration, except for the Rs. 75 paid for the stamp and the 
registration charges, was the discharge of one of the promissory. notes executed by 
the de facto guardian and the partial discharge of another promissory note executed 
by him. : u P a 
* We hold that the minor's natural father had no authority in,law.to execute 
-promissory notes on behalf of the minor and therefore there was. no .consideration 
for the conveyance to the defendant. * We also hold that the de facto guateran could 
‘not extend the pericd of limitation inrespect of the debts contracted by the adoptive 
father and consequently those debts were barred at the time of the conveyance. 
Krom whichever way the mattereis viewed the conveyance cannot bind the minor. 
: Before we pass on to the question of ratification we must refer to. another argu- 
ment advanced by Mr. Satyanarayana Rao on behalf of the plaintiff. , It was 
based on the judgment of the Privy Council in Partap Singh v. Sant Kuar®. In that 
‘case it was.held that a Hindu minor wasenot bound by an; agreement eritered 
into by a de facto guardian and it was suggested, bye Mr. Satyanarayana Rao, that 
the rule applied in all cases, even where the contract was fore necessary purpose. 
eTheir Lordships were not considering a case where a de facta,guardian had entered 
into acontract for a necessary purpose within the meaning of Hanooman:Persaud’s case?. 
The contract in Partap Singh v. Sant Kuar* had no reference, tó such a situation 
od therefore the decision of their Logdships has no bearing on the present case. 
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` The issue with regard to ratification was decided against the defendant by 
the Subordinate Judge without discussion, but we agree with his. conclusion. 
Gutta Punniah had obtained a decree against the estate in respect-of moneys which 
he had advanced to the adoptive father. The plaintiff then applied fof the scaling 
down of the decreta] debt under the provisions of the Madras Agriculturists! Relief 
Act. The sum of Rs. 4,580-9-6 had been paid by the defendant to him beforg 
that suit was filed and in the plaintiff's application for scaling down he had to 
mention this payment. It is said that this amounted to ratification of the conveyance. 
Obviously it could not. As a'decree had been passed against the plaintiff in-favour 
of Gutta Punniah the plaintiff was entitled to escape with the minimum payment 
allowed by the law of the land. Moreover the validity of the conveyance to the 
defendant was not in question in that case. d 


"Ihe defendant is on firm ground in asking that he be given a charge over the 
properties in suit ins respect of the "Rs. 44590-9-6, which he paid to Gutta Punniah. 
Mr.Satyanarayana Rao has in fact accepted the justiceof this claim. The 
defendant will be granted a charge on the properties in suit for this amount with 
interest at six per cent. per annum from the date of payment to Gutta Punniah. 
The correctness of a finding by the Subordinate Judge that the mesne profits 
amounted to Rs. 1,000 per annum has not been disputed. The plaintiff is entitle 

to mesne profits at this rate from the year 1932. 


The appeal is allowed and a decree for possession granted subject to the*charge 
on the properties in favour of the defendant in respect of the. Rs. 4,590-9-6 with 
interest. The plaintiff will be paid mesne profits at the rate of Rs. 1,000 per annum , 
until possession is given. The plaintiff will have two-thirds of his costs in tke trial 
Court and in this Court. ^. 


K.S. ——— Appeal allowed. 
e IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn. Jusricg CHANDRASEKHARA AIYAR. 


Sivapuram Sri Sivagurunathaswami Koil by trustees, Sethu 
Chettiar and another © .. Appellants* 


: Ü. e 
Sarangapani Ayyangar and another .. Respondents. 


Madras Estates Land Act (I of 1908), section 3 (16)—Padugai land—If “ ryoti land "— Suit to recover 
possession of such land from purchaser of crops only on such land from lesseee- Maintainability in Civil Court. 
* Whether or not padugai land is ** ryoti land " within the meaning of the term as defined in the 
Madras Estates Land Act, such land though it may not be part of the river bed, may be part Of the 
river bank in which case also as in the case of river beds the land would not be comprised within 
the definiskee of “ ryoti land.” .* 
In a suit against the lessee and a purchaser from him of the crops only on such land, for the 
, recoyery of the land, it is not open to the purchaser from the lessee to contend that the suit does not 
‘lie in a Civil Court but that it must be filed only in a Revenue Cougt. The fact that the purchaser 
. was under an obligation to pay thé rent for the remaining wears of the term of the lease, cannot 
convert his status into one ofa ryot. He is only entitled to enjoy the crops on the land. Such a 
person cannot be described as one who holds the land for the®purpose of agriculture. 


In thé circumstances the Civil Court had jurisdiction to entertain the suit. 

Appeal against the erder of the Coert of the Subordinate Judge of Kumba- 
‘konam, dated 31st January, «944 and made in A.S. No. 73 of 1943 (O.S. No. 8 
of 1942, D. M. C., Kumbakonani). 


K. S. Champakesa Aiyangar and. K. Venugopala Aiyangar for Appellants. i . 


. 
«A 


M 


oo S. V. Narayana Aiyar and K. Venkataramani for Respondents. 
-° The Court delivered the followings 


i JupceuENT.— Plaintiffs have preferredethis appeal from an order directing 


their plaint to be presented to the revenue Court on the ground that one or other 
Ld TEANA did i i P iaa t 
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of the two defendants is a ryot with: occupancy rights in the land for the recovery 
of which the suit has been brought and that the Civil Courts have therefore no 


~ jurisdiction to try this suit. The first defendant took the land on lease from the temple 
_ trustees ufider. the lease deed Ex. P-r dated 2nd April, 1934 for a period „of five 


years. It is unnecessary to decide whether padugai land, which means according 
.to | the observations contained in Secretary of State for India v. Raghunatha Thatha- 


* chariar,! land on the lower-level bank breadth of the river between the edge of the 


sandy stream bed and the high flood-level bank is ‘ ryoti’ land within the meaning 
of the Madras Estates Land Act. Even though if may not be part of the river 
bed it may be part of the river bank in. whieh case also, as in the case of river Beds, 
the*land would not be comprised'within the definition of ryoti land. But the, 
point need not be pursu&d further as the: first defendant remained ex parte in the 
Munsiff's Court and has stated here through his learned Advocate that he does 
not propose as against the plaintiffs (appelldfnts) to raise gny such contention, 
as it would mean that he would be actmig contrary to the terms of the lease,deed 
under which he undertook to surrender the property at the end of the term. 


So far as the second defendant is concerned, 1 am clearly of the opinion that 
he cannot be called a ryot within the meaning of the Act. His rights are derived 
from the sale deed Ex..D-1 executed in his favour by the first defendant on 22nd 
January, 1936. He is a purchaser only of the plantain crops then standing on 
the land for a sum of Rs. 268. In more,than one place the sale deed makes it 
clear fhat his right was only to the crops and nothing more. After stating that 
the second defendant was to hold and enjoy the crops standing on the land absolutely 


. with powers of alienation and that possession has been delivered of those crops, 


the dged describes the property sold in the schedule as only the plantain crops 
standinf on R. S. No. 3492. Itis true that the second defendant was esked to pay 
the rent for the remaining two years of the term to the temple ; but this obligation 
cannot convert the status of the second defendant into one of a ryot. eHe was 
to take and enjoy the crops on the land and was not entitled to anything more. 
Such a person cannot be described as one who holds the land for the purpose of 
agriculture. - ME ' 

I hold that the Civil Court has jurisdietion to entertain this suit and direct 
that the plaint be re-presented to the Court of the first instance so that the suit 
may be disposed -of in accordance with law and in the light of the foregoing obser- 
vations. . Costs will abide the result. 

. No leave. | l 

K.G. . ——— * Appeal allowed. 

, IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—-Mr Justice HORWILL. 


` eam 
Valia Anjuthathi Thamburatti *. | .. Appellant” 

i TRE . 
Kalathingal Umachakutty Umma and others - "s .. Respondents. 


Malabar Compensation for Tenants Improvements Act (Iof 1900), sections 5 and 6— Tenants sub-leasing 
Damage caused by sub-tenants—Claim fgr compensation for improvements by sub-tenant—Set off how far per- 
missible— Balance remaining in favour of landlord. —Right to get decree for it— Melcharth’—Enistence ff— 
How far landlord deprived of his right to sue for ejectment. . 

. Although the Malabar Compensation for Wenants Improvements Act makes provisions for 
payments for improvements to be made direct to the sub-fenants,«the Act does not purport to displace 
the ordinary relations between landlord and tenant. If, ethef€fore, sub-tenants commit any act of 
waste, the tenant is liable to the landlord for acts done by his sub-tenants in tle absence of a contract 
between the landlord, and the sub-tenants. "The, Act does, however, permjt the landlord to set off 
@zainst the compensation payable to a sub-tenant any sum that may be due by way of rent and 
damages on the land held' by that sub-tenant. This right to set off seems to carry with it a corres- 
ponding obligation to set off against the value of improvements due to a sub-tenant amount of 
damages committed by that sub-tenant. Only if the value of the improvements*is insufficient tô 
cffnpensate the landlord for damages done, woufd the landlord be able to have recourse against the 


tenant for damages committed by his sub-tenant: i 
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The sub-tenants cut down trees and so entitled the landlord, according to the terms of the lease, : 
to demand certain sums for those trees. The landlord sued for ejectment and for rent. The claim 
became, one for rert and for the value of the trees. The tenants by virtue of sections 5 and 6 of the 
Malabar Compensation for Tenants Improvements Act being entitled tó compensation for improve- 
ments and to a set off, the landlord had to receive upon eviction, the difference between fhe rent and 
the improvement. But the lower Court refused the landlord the decree against his tenants for 
damages committel by the sub-tenants. l l 


On appeal, held, that the landlord will as far as possible set off the value of damages committed 
by each sub-tenart against the compensation for improvements due to that particular sub-tenant. 
Only in the event of his being unab]e to recover from the value of improvements, the amount of 
damages committed by the sub-tenant, will the landlord be entitled to proceed against the tenant. 


Held further, that by the granting of a * meltharth " the landlord will not lose his right to protect 
_ his interests. Hence he can himself bring a suit for ejectment, ec 


Mammu v. Sezina, (1940) 51 L.W. 569 and Virupakshan v. Ghembia Nayar, (1937) 1 M.L.J. 83: 
I.L.R. (1937) Med. 545, (F.B.) referred to. 

Appeal against the decree of «he District Court of South Malabar in A. S. 
No. 216 of 1923, préferred against the decree of the Court of the District Munsiff _ 
of Calicut in O. S. No. 407 of 1942. 

K. P. Ramakrishna Aiyar for Appellant. 

S. R. Subramanyam for 1st Respondent. 

The Court delivered the following 

JupGMENT.— The suit out of which this second appeal arises was one in ejectment 
and for rent. The lessees were defendants 1 and 2 but they sub-leased the land 
to other. defendants, who cut down trees and so entitled the landlord, according 
to the terms cf the lease, to demand certain sums for those trees. So the claim 
became one for rent and for the value of the trees cut. Against that claim, thé 
tenants, under section 5 ofthe Malabar Compensation for Tenants' Improvements 
Act, are entitled to improvements. Section 6 permits of a set off being made, the 
landlord, upon eviction, receiving the difference between the rent and the improve- 
ments. e 

The trial Court found that amumber of trees had been cut ; and the Commis- 
sioner valued those trees. It permitted the plaintiff to set off the total damages 
against the total improvements; but the lower appellate Court held that the 
persons who committed the damage Were solely responsible for the acts committed 
by them, and so, while it permitted the plaintiff to set off against the improvements 
to be given to those particular sub-tenants the value of the damages' committed 
by them, it refused to give the plaintiff a decree against his tenants, defendants 1 
and 2, for the damages committed by sub-tenants. It is against this modification 
of the decree that the arguments in appeal have been ditected. 


The secand defendant has filed à Memorandum of Cross-objections in which 

he conteads that the plaintiff was not entitled to bring a suit at all ; because he had 

ranted a mielcharth to the 24th defendants Who alone was entitled to bring a suit. 
'The 2nd defendant has also questioned the scale on which damages were awarded. 


Although the Malabar,Compensation for Tenants’ Improvements Act makes 
provision for payments for improvements to bee made direct to the sub-tenants, 
the Act does not purport to displace the ordinaryerelations between landlord afid 
tenant. If, therefore, sub-tenants commit ariy act of waste, the tenant is liable 
to the landlord for the*agts done by his gub-tenants in the absence of any contract 
‘between the landlord and the suP-tenants. The Act does, however, permit. the 
landlord to st off against the*compensation payable to a sub-tenant any sum that 
may be due by way of rent and damages on the land held by that sub-tenant. - This 
right to set cff seems'to carry with it a corresponding obligation to set off againgt 
the value of improvements due to a sub-tenant the amount of damages committed 
by that sub-ienant. Only if the value of the improvements is insufficient to com- 
peate the landlord for damages done, wogild the landlord be able to have recourse 
against his tenant for the damages committed by his sub-tenant. e B 

It is argued by tHe learned advocate for the respondent that the Court can and 
should grant relief against harsh terms in the lease deed whereby excessive amounts 
are claimed «by a landlord for trees cut by tenants. I do not however find that 
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in the lower appellate Court the respondent contended that tlie rate of damages 
awarded for the trees cut was excessive. He denied that any damage was caused, 
and contended that if damage had been done, it should be paid for by the sub- 
tenants corfcerned. He did not say that the rates fixed in his lease-deed were exces- 
sive and should be relieved against by the Court. i 


e The second appeal is allowed to the extent indicated above, i.e., the landlord 


will, as far as possible, set off the value of the damage committed by each sub- 
tenant against the cómpensation for improvementg due to that particular sub- 
tenant. Only in the event of his being unable to recover from the value of the 
improvements the amount of the damages committed by that sub-tenant, will the 
landlord be entitled to proceetl against the-tenant ; ahd then only for the difference 
between the values of the damage committed and of the improvements made, by 
that sub-tenant. ` The tenant will of course, in his turn, be entitled to recover in 
execution any sum paid by him to the plaiptiff on account of the damage committed 


' by that sub-tenant. 


When a mielcharth is granted, the melcharthdar is authorised by the deed 


to take action against the tenants and to obtain possession of the land upon redemp- . 


tion. It is argued that since that is so, the jenmi loses his right to bring a suit in 
ejectment and for redemption of kudikanam. A “ melcharth”’ is defined in the 
Malabar Tenancy Act as “ the transfer by the landlord of part of his interest in 
any lagd held by his tenant by which the trengferee is entitled to evict such tenant." 
This definition does not suggest that by the granting of a melcharth, the landlord 
has no right to protect his interests ; and it would be strange if the granting of a 


melcharth had this effect. In Virupakshan v. Ghembu Nayar! a case decided by a | 


Full Begch of this Court, it was assumed that a jenmi did not ordinarily lose his 
right to proceed against his tenant by the granting of a melcharth, *the learned 
Judges having there to consider whether on account of some special circumstance 
there existing, the landlord had lost the rights he would otherwise have retained. 
A- somewhat similar question to that discussed «here arose in Mammu v. Seyina? 
in which the learned Judge was not prepared to accept the contention that the 
landlord had lost all rights to protect his interest by the granting of a melcharth. 
In that case, the melcharthdar had brought f suit and obtained a decree, but had 
failed to execute it. That case is sought to be distinguished on the ground. that 
in this case the melcharthdar had-done his duty with regard to certain lands which 
were the subject of the melcharth and that the melcharth was therefore acted upon. 


` The melcharth was however acted upon in the case considered by Stodart, J., in 


Mammu v. Seyina? ; for the meltharthdar had actually brought a suit and obtained 
a decree. I see no reason to think that by the execution of a melcharth the plaintiff 
lost his right to protect his interest. Before filing his present suit, he wrote to the. 
melcharthdar, who said that as he hàg been unable to evict the tenafff8 he was 
willing for the plaintiff to bring the present suit. .The melcharthdar was impleaded 


as the 24th defendant. :In the appeal both parties will bear their own costs. "The * 


Memorandum of Cross-oMjections is dismissed with Costse 
* KC. ————— c s o. — Appeal: allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS? ui 
PRESENT :—S1& ALFRED HENRY LioneL LEACH, Chief Justice AND MR. ‘Justice 


RAJAMANNAR. . | ev 

Boggavarappu Satyanarayanamurthy i o- -° Appellant* .- 
re f , 9." : e © 7 _ of 
Gontla Venkata Pichaiah and others E .. Respondents. ` 


Practice—Suit for specific performance of agreement to execute mortgage to secure moneys” lent— Mortgage 
degee—If can be passed-along with decree for specific gerformance. ta . : e 
- e a i T E a ai. 
I. (1937) 1 M.L.J. 83: LL.R. (1937) Mad. 2. (1940) 51 L.W. 569. E 
545 (F.B.) f | i d . : i 
*-Appeal No, 143 of 1944. . 55 + 21st -August, '1945.e 
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, In decreeing a suit for specific performance of an agreement by defendants to execute in the 
plaintiff's favour < mortgage of immoveable properties to secure moneys lent to them, it is not proper 
to pass a mortgage decree. 

Observations of Sundara Ayyar, J., in Narayana Kuiti Goundan v. Pechiammal, (191g) 22 M.L.J. 
364: RL.R. 36 Mad. 426 at 434, held to be obiter and not followed. E 


Appeal against fhe decree of the Court of the Subordinate Judge of Bezwada 
dated 16th September, 1943, and passed in O. S. No. t of 1941. e 


P. Satyanavayana Rao for Appellant. i 
Respondents not represertted. 
*The Judgment of the Court was*delivered by 


The Chief Justice—The appellant sued the respondents in the Court of the 
Subordinate Jadge of Bezwada for specific performance of an agreement which 
they had entered into with him to execute in his favour a mortgage of immoveable 
properties to szcure moneys lent by him to them. The Subordinate Judge granted 
a deeree for sp2cific performance, but he reduced the agreed rate of interest, namely, ` 
compound interest at 12 3/8 per cent. with half-yearly rests to 8 per cent. simple 
interest. He refused to give the plaintiff a mortgage decree in this suit. The 
appellant has appealed both with regard to the reduction of interest and the 
refusal of the Subordinate Judge to grant him a mortgage decree. The respondents 
have not appeared. 

_ The reason given by the Subordinate Judge for reducing the rate of interest 
which he regarded as “‘ unconscionable and penal” was that the plaintiff was a 
very rich mar. and the defendants were poor, which according to him meant that 
he was in a position to dominate them. We do not regard compound interest « 
at I2 3/8 per cent. to be unconscionable even with half yearly rests, but Mr. Gatya- 
narayana R&c on behalf of the plaintiff has agreed to take simple interest at 12 3/8 
per cent. The decree of the lower Court will be amended accordingly. 

'THtre is no substance in the plaintiff's contention that he should have a mort- 
gage decree in this suit. It is bastd on an observation of Sundara Aiyar, J., sitting 
with Spencer, J., in Narayana Kutti Goundan v. Pechiammal!, when he said » 

** Tt appears to me that the important distinction between the English and Indian law pointed 
out above was cverlooked in these cases. INO doubt a person having an agreement may sue for the 
specific performance of the agreement to execute or assign a mortgage, and in suits for the execution 
of a mortgage ceed, the Courts have sometimes passed not only a decree for specific? performance 
but for sale alsa following on the execution of the conveyance.” P 
The learned | udge did not mention any suits in which such a decree had been passe 
and, from the subsequent remarks he was apparently referring to’ American law. 
The observations are admittedly obiter and they are not binding on us. We may 
add that we do not consider it proper to pass a mortgage decree in a suit for specific 
performamte. like the present one. .* 

, The decree. of the trial Court will stand except as regards the rate of interest. 
As the respoadents have not appeared we make no order as to costs. 

K.S. e * ——— 8 ° Appeal dismissed. 

IN THE HIGH- COURT OF JUDICATURE AT MADRAS. i 
ý PRESENT :—MR. JUSTICE CHANDRASEKHARA AIYAR. 
Sinna Subba Goundan * " ° .. Appellant* 
y. 'e je i 
M. Rangai Gounden and others .. Respondents. 


Res Judicata—Provinoial Insolveney Act (V of 1920), section 4—Hindu father declared insolvent—Puyp 
chaser from Official Receiver obstructed by the sons—Application for delivery of possession after removal of obstruction 
— Decision by Gourt that the properties were self acquired and sons referred to separate suit to establish rights 
if any—Deicisicn binding— Title to the property cannot be reagitated. 

« Hindu father was declared insolvent and the purchaser of certain of his properties from te 
Officia! Receiver who was obstructed by the sons of the insolvent applied to the Cow for delivery 





i (1911) 22 M.L.J. 364: I.L.R. 36 Mad. 426 at 434- 
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of possession after removal of obstruction. The Court ordered the same after deciding that the pro- 

perties constituted the self acquisition of the father and that the sons had no rights and that even 

"i they had such rights they should be,established by a separate suit. One of the sons having filed 

the suit, . 

Held, thàt the prior decision by the Subordinate Judge that the properties were self-acquired 
which was confirmed in appeal and revision was binding upon the sons gnd they cannot reagitate 
the matter. That decision cannot be attributed to any other jurisdiction than the one conferred 

* on the insolvency Court by section 4 of the Provincial Insolvency Act. A decision under that section 
is final and conclusive. A mere direction of the Court that another proceeding might be taken for 
having a point more adequately considered and decided is of no avail when considering a plea of 
res judicata, i i í 

Appeal against the decree of the Court of the District Judge of Coiriba- 
tore in A. S. No. 268 of 1 943; preferred against the detree of the Court of the District 
Munsiff, Coimbatore, in O. S. No. 1239 of 1941. 

V. G. Veeraraghavan for Appellant. è 
T. K. Subramania Pillai for Respondents. i 
*'The -Couré delivered the following 


JupcmentT.—The plaintiff is the appellant in this second appeal. He filed 

a suit for partition and for possession of his half share in the properties after setting 
aside certain alienations. .The first defendant is his father who was adjudicated 
an insolvent on 25th June, 1935. The Official Receiver, Coimbatore, is the second — 
defendant. "The sixth defendant is the plaingiff 's brother. The fourth defendant 
claims"the properties comprised in this second appeal, which are described in item 1 
of the B schedule, under a purchase by him from the Official Receiver on 18th 
. December, 1935. The plaintiff states that the property is joint family property 
belonging to him and the father and that he is entitled to a half share therein, 
and that the Official Receiver could not sell his half share, to the fourth defendant. 
The District Munsiff accepted his claim and gave him a decree for a one-third 
share as there were two other co-parceners, namely, the father and the ‘sixth, defen- 
dant. : On appeal by the fourth defendant, the legrned District Judge of Coimbatore 
dismissed the plaintiff’s suit holding that the property was not joint family property 
but was the self-acquisition of the father, that the plaintiff’s title was adjudicated 
upon and finally decided against him in the proceedings that took place in the 
insolvency of the father and that the suit should have been brought within one 
year from the date of the order of the High Court dismissing the plaintiff's civil ' 
revision petition against the order made against him in the insolvency proceedings. 


No attempt has been made on the side of the respondent to support the view 
that the suit is barred by limitation under Art. 11 (A) of the Limitation Act... 


«Ihe conclusion of the learned District Judge, differing in this respect from 
what the District Munsiff found, that the property could not be held to be joint 
family property is based on  reasoniftg which cannot be accepted, as it is mostly 
speculative in nature. -The first defendant, who was the father, was in possession 
of a number of items of properties which were dealt with as joint family properties 
in a partition between him*and the plaintiff on the ore hamd and Periya Subbaya 
Obundan, a son by a pre-deceased wife on the other. The partition deed is Ex. 
P (1) dated grd August, 1928." Half of the suit property had been purahased by 
the father-under Ex. D-14 on 27th November, 1927. There was a sale-deed in his 
favour and another Marudachala. THe other half was bought by the father 
under Ex. D-16 on goth January, 1929. The halfsbhate that was purchased prior to 
the partiton deed is dealt with as joint family property in the partition deed and is 
allotted to the share of the father and the present plaintiff. , The fact that Periya 
Subbayya Goundan stated on the previous occasion when he was examined in the 
insolvency proceedings that he did not get any share in the property is*of no signifi- 
cance whatever ; nor is the circumstance . that the, father borrowed*money for 
pfirchasing this property either in 1927 ôr 1929. He was apparently the màgafing 
member of the family and an acquisition by him of property when he occupied that 
position with the aid of borrowed: moneys cannot be said. tò, be a self acquisition 
straightaway without any further proof or material. These, however, are circam- 
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stances on which the learned Judge has relied for his conclusion that the property 
is the self acquired property of the father and not joint family property «as contend- 
ed by the plaintiff. Whether the acquisition under Ex. D-16 of the other half 
share, which was after the date of the partition, would stand on £ different 
footing is anocher matter. 


When the purchaser from the Official Receiver sought to take possession he* 
was obstructed by the sons. He applied to the Court in I. A. No. 70 of 1936, in 
I.P. No. 308 of 1934 for delivery of possession after removal of the obstruction. 
The application purported to be under section 5 of the Provincial Inslovency Act, 
and Order 2:, rules 95 and 97, Civil Procedure Code. The Subordinate Judge, 
who heard the application, came to the conclusion that the properties were the self 
acquisitions cf the respondent (father) and ordered delivery of possession. For 
reaching this conclusion he gave certain reasons. He stated that it was prima facie 
view that he was taking on the evidence before him and referred the sons to a regular 
suit for establishing the right set up by them to the properties. ‘This order, was 
upheld by the District Judge (Mr. Shahabuddin) on appeal. He did not allow 
the partition deed to be filed on the ground that its production was at a late stage 
of the case and no adequate explanation had been given for the delay and that he 
did not consider its admission necessary for deciding the question at issue before 
him. On ths evidence before him he saw no reason to differ from the Subordinate 
Judge and added; “ As he has poinfedeout in his order, if the appellants have got 
any case they may file a suit". In dismissing the revision petition against this 
order filed under section 75 of the Act, Burn, J. said, '* Even if the contention of 
the petitioner (that the procedure followed by the insolvency Court was wholly * 
wrong) are accepted, the findings of fact are such that the adoption of thg torrect 
procedure would have led to the same result. For this reason in the exercise of 
my discretiqa.I decline to interfere in revision and dismiss this petition with costs”. 


It is contended for the appellant that the view taken by the learned Judge that 
this order in insolvency concludes the matter by reason of section 4 of the Insolvency 
Act is wrong for several reasons : firstly, the jurisdiction of section 4 was’ never 
invoked anc there was as a matter of fact no decision on title given by the Court ; 

secondly, that the Court itself stated that the claim by the sons should be decided 
` by a separate suit ; and thirdly , that it was open to the Court to leave the question 
open in this manner. That the petition was not filed under section 4 is obvious as 
.it refers only to section 5 of the Provincial Insolvency Act and Order 21, rules 95 
and 97 of tne Civil Procedure Code. It also seems to be clear that there was no 
inténtion tc invoke the jurisdiction of the Court under section 4 or under section 56 
(3) of the Provincial Insolvency Act. There is little doubt on the authorities as 
they stamd at present. See Ramaswami Chettiar v. Ramaswami  Iyengar,! 
referred to 3nd approved in Vandarguzal Athi v. South India Corporation, that the 
"Court could have adjudicated on the question of title and itis difficult to hold that 
there was ro such adjudication. The Court, as pointed put already, decided before 
directing possession: to” be given to the purchaser, that the properties constituted 
the self acquisitions of the father. This decisionemight have been rendered on 
imperfect materials and might have been based on what was called a prima facie 
view of the facts ; but the decision was sfill reached, and it is only because it was 
held that tne sons had no interest, i? the property that their obstruction was ordered 
to be remcved and possession was given to the purchaser. It is true that the Court 
‘thought that a sephrate suit would lie and this question of title may be agitated 
‘fully there ; but this*opinion expressed by the insolvency Court cannot affect the 
rights of parties. As has been held more than once, if there is a final and conclusive 
adjudication by a competent Court of ahy issue between the parties, a mere direction 
“by that Court that another proceeding might be taken for having the point mere 
adeqtately considered and decided is of no avail, when we have to corfSider a plea 
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of res judicata. A decision under section 4 of the Provincial Insolvency Act is final 
‘and conclusive against the partition. As indicated above, the order made by the 
insolvency Court and affirmed on appeal and in revision cannot be attributed to 
any other jurisdiction than the one conferred on the insolvency Court urderseztión 4. 
-We cannot assume after all that has been done, that everything was without found- 
ation and wholly wrong and that it is open to the parties to re-agitate their rights 
in fresh proceedings to be taken. 

The result is unfortunate so far as the plaintiff is concerned, but it cannot be 
helped. Possibly this is one of those cases where the father is trying his best after a 
gexeral wreck and ruin to see if something can be raised, for asking his sons to assert 

.their rights. 

In any event the plaintiff is bound by the mortgage created over the property 
and which the fourth defendant has paid off ia pursuance of the obligation under- 
taken by him in connection with the sale from the Official Receiver. Mr. Nae 
raghavachari for the appellant had to concede this liability. 

The second appeal is dismissed but without any order as to costs in this Court, 
.having regard to the fact that the suit was filed by the plaintiff-appellant at the 
‘suggestion of the insolvency Court. No leave. 

V.P.S. —— Appeal die 


IN THE HIGH COURT OF JUBICATURE AT MADRAS. 
| PRESENT :—MR. Justice RAJAMANNAR. 


_ Konnoth Meenakshi Amma .. Appellant* 
e v. 

The Érovince of Madras, represented. by the Collector of ° 
South Kanara, Mangalore and others i :. Respondents. 


Civil Procedure Code (V of 1908), section 80—Notice of suit towet aside revenue sale— Wrong Mrvey number 
of the property sold given—Error fundamental and notice defegtive. 


` å notice of suit under section 80, Civil Procedure Code to set aside a revenue sale gave the wrong 
;survey number of the property sold. On a question as to the maintainability or the suit on such 
ja notice, 


Held, that the particulars required by section 80, * Civil Procedure Code to be set out in a the notice 
: Should be accurately given. The wrong description of the property is not an insubstantial error 
but is a fundamental one and in the absence of evidence that the error was bona fide and due to an 
accidental slip, the suit was not maintainable owing: to the defective notice. l 
Appeal against the decree of the Court of the Subordinate Judge, South 
Kanara, in A. 5. No. 69 of 1944 preferred against the decree of the Court of the 
‘District Munsiff, Kasargod in O. S. No. 198 of 1940. 


P. Govinda Menon for Appellant. 


The Government Pleader (K.° K: uttikrishna Menon) and A. Nerayana | Pai for 

Respondents. : 

. The Court delivered the following : 

e  JupGMENT.—Ihe lower appellate Court has held is the suit is .not- main- 
tainable on the ground that*the notice requisite under section 80 of.the Code of 

` Civil Procedure is defective. The suit was to set aside a revenue salé in respect 
of a certain holding in Nileshwar village, South Kanara district. ‘The notice 
mentioned R. S. No. 722/4-B. It is now ‘admitted that the sale that actually 
took place and in respect of which the plaintiffclaims relief i is of R. 5. No.. 722 /4-A. 
~ The learned counsel for the appellant contended that the error in the notice arose 
* on account of the bona fide clerical mistake and substantially the cofiditions required 
by section 80 of the Code of Civil Procedure have been complied with. He also 
.xelied on the ruling in Venkataramakrashnier v. Secretary of State for India in Louncil*, I do 
“not agree that an error in the descripti6n of the subject-matter of the'suit isan énsub- 
‘stantial error. I may also add that there is .no evidence i in this case that the. error 
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‘was bona fide and due to an accidental slip. , There can be no doubt that the particulars 
required by section 80 of the Code of Civil Procedure to be set out in*the notice 
should be accurately given. The ruling in Venkataramakrishnier v. Secretary of State 
Jor Indja in Gouncil? which was relied on cannot help: the appellant in’ this case, 
because the error here is fundamental. The second appeal is dismissed with costs. 
—One set. i l 

Leave refused. 


V.P.S. > . ———— Appeal dismissed. 


* IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice Brg. i 


‘ 


Venkatachala Pillai * ..— Appellant” 
U. ê ae 
-M. R. Rajagopal N&idu and another * ' .. Respondents. 


Transfer of Property Act (IV of 1882), secrions 100 and 52— Words * by operation of daw’ in sectio? 100 
include charge created by decree of Court-— Maintenance decree—Sale in execution—Right of mortgagee subsequent 
to decree to redeem and pay off the charge decree—Rights of auction purchaser. : 

The words ‘by operation of law’ occurring in section 100 of the Transfer of Property Act, include 
a charge brought into being by a decree of a competent Court. 

Abdul Gaffar v. Ishtiaq Ali, A.1.R. 1943 Oudh 354 (F.B.) followed. 


In execution of a maintenance decree a pyoperty was sold and a mortgagee of the property subse- . 


quent to the decree claimed that as long as the safe was not confirmed, he was entitled to redeem and 
pay off the charge decree. On an objection by the auction purchaser that the mortgagee had lost 
any right to redeem any prior encumbrance by reason of the doctrine,of lis pendens, | 


Held, negativing such a contention, that the offer of the mortgagee to pay off the prior encum- ° 


brance meant that he will pro tanto pay off the decreeholder whose rights are those which are gr8tected 
under section 52 of the Transfer of Property Act. i 


As the sale had not þeen confirmed, all that the auction purchaser (the only person that can 
possibly be aggrieved) could claim is compensation for his trouble in respect of what had proved to be 
from his point of view an abortive auftion. ` 


Ramaswami Pillai v. Trichinopoly Credit Bank, Ltd., (1935) 69 M.L.J. 447 : LL.R. 59 Mad. 101 
distinguished. * 

- Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the District Munsiff of Poonamallee, 
dated rst May, 1944, and made in O. P. No. 15 of 1944. . 


JN. Panchapagesa Aiyar for Petitioner. 
L. V. Krishnaswami Aiyar for Respondents. 
The Court delivered the following e 


‘JupcMenT.—This revision petition is against a decision in an execution appli- 
cation before the District Munsiff of Poonamallee. The matter arose out of a 
maintenamee suit which resulted in a decree «lated 19th March, 1936. This was 
‘modified on 6th July, 1938, on appeal. Later, the decree-holder assigned it to 
the first respondent, in the lower Court. He brought the properties to sale in 
execution and a sale took place on 1st September, 1943.e The second respondent 
-in the lower Court —the petitioner here—bought some of the property in questions 
On, goth March, 1938, some of the same propertiés had been mortgaged to the 
. petitioner"in the lower Court, the first respondent here. In the lower Court, the 
mortgagee finding that ‘the decree had been executed and property brought to 
sale by the assignee-decree-heldeg Bad been purchased by a stranger, filed an 
execution application, the executibn application with which we are concerned, ' 
and succeeded in setting aside the sale on the ground of certain irregularities. 
The assignee decree-hdlder offered no objection because he no doubt knew that” 
the mortgagee-petitioner was prepared to pay the amount of the maintenance 
instalments,due under the decree and for which it had been.brought to execution. 
Aftet various applications, the order setting aside the sale was reversed and th? 
mortgágee thereupon filed O. P. No. 15 of 1944, claiming that he was entitled to 
BONNET ee eS St CUM PETIEERDSERIDIUUUUN MEN ET NUN QUSS dom ON EE c M DPI 
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redeem and pay off the charge decree so long as the.sale had not been confirmed. 
In this contention he was upheld by the District Munsiff and the auction-purchaser 
comes in revision to this Court. 


, Two Soit were raised based on certain authorities. The first was that tinder 
section 100 of the Transfer of Property Act a charge must be brought into existence 
*either by act of parties or by operation of law and inasmuch as the charge here 
was brought into being by a decree, different considerations apply. The petitioner 
relied on Ghasiram v. Kandanbai! where a Bench of two*udges held that “ by operation 
of law ” was not the same thing as saying “ by decree." In Abdul Ghaffar v. Ishtiaq 
Ali* a Full Bench took a cogtrary view. A Bombay Court in Rustamall v. Afta- 
bhusein Khan? approved «he Oudh decision in Abdul Ghafar v. Ishtiag Alt’. With 
the greatest respect I prefer the Oudh point of view rather than that of Nagpur 
in Ghasiram v. Kundanbai1, and I think the words “ by operation of law ’’ do include 
a charge brought into being by a decret of a competent Curt. 


"The secorfl point was that inasmuch as the mortgage was executed after a 
decree had been passed, the mortgagee by reason of the doctrine of lis pendens had 
lost any right to redeem any prior encumbrance. The petitioner relied on two 
cases: Madhoram Sand v. Kirtya Nand Sinha* a decision of the Privy Council, where 
the facts in my opinion are quite different and afford no guidance and Ramaswamt 
Pillai y. Trichinopoly Co-operative Credit Banks Lid.» ‘The latter case deals with facts 
which are more like those of the present case, but with the important difference 
that in that case the sale had been confirmed and whole of the transaction relating 

* to the execution of the decree was finished. The Court there held that in such 
circumstances a subsequent mortgagee seeking to redeem had lost any possible 
right to interfere. In the present case, the mortgagee does not disptite the fact 
that he took the mortgage subject to the charge. His offer to pay off the prior 
encumbrance means that he will pro tanto pay off she decree-holder whose rights. 
are those which are protected under section 52*of the Transfer of Property Act. 
The qnly person that can possibly be aggrieved is the auction-purchaser, but his 
sale has not been confirmed and all that he can claim is that he be compensated 
for the trouble, time and money that he has Wasted in attending to what has proved 
to be from his point of view an abortive auction. l 


In the result, I think that the decision of the lower Court is right and this 
petition should be dismissed with costs. 


V.S. 2 ——— Petition dismissed. 
IN THE HIGH COURT @& JUDICATURE AT MADRAST 
PRESENT :—SIR ALFRED Henry LroNEL Leaca, Chief Justice AND MR. JUSTICE 


LAKSHMANA Rao. . 3 ° 4 
Captain David Aberneathy Greenwood .. Appellani* 

p. |j $ " 
Gladys Hildred Greenwood (otherwise Dee) | w^ 0. Respondent. 


Indian Divorce Act (VI of 1869), section 19 (4) and EvidencesActs@l of 1872), section 107—Petition by 
wife to declare marriage null and void on the ground of the existente of a first wife—Onus—Presumption stated 
in section 107, Evidence Act, could not be relied upon—Inapplicability of section 107. ` 
e Ina petition by the wife under the Indian Divorce Act to declare her marriage with the counter- 
petitioner null and void on the ground that the latter's first wife was alive, the ese pape failed to 
prove that fact but maintained that she was entitled to rely on the presumption state in section 107 


9... NIE IE CEN NEL DE cd QNM D SM DEN a ee = 
1. LL.R.'(1941) Nag. 513. 4. (1944) 2 M.L.J. 343 (P.C... 
2, A.LR. 1943 Oudh 354 (F.B.). 5. TER 69 M.LeJ. 447: LLR. 58 Mad. 
3. ALR. 1943 Bom. 414. ; IOI. ; : 
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of the Evidence Act and that all that she had to prove was that the first wife was alive within 30 
years of the petition and that if the husband failed to prove affirmatively that his first wife was dead 
on the date of the second marriage, she was entitled to the declaration asked for. . ° 


mown Held, negativing the petitioner’s contentions, that the Indian Divorce Act governedgthe proceed- 
ings arti that by reason of the provisions of section 19 (4) of that Act which indicates plainly that 
a decree for nullity can oly be given on proof of the fact that the former husband or wife was living 
at the time of the second marriage, there was no room for the application of section 107 of the Evidence ¢ 
Act and it must be ignored as being in conflict with the provisions of the Indian Divorce Act. 


It could also be said that the very nature of the relief sought demanded positive proof on the 
part of the petitioner that the first wife was alive on the date of the second marriage. 
* 


On appeal from the judgment and decree misi of Kunhi Raman, J., dated * 1th 
August, 1944, and passed in the exercise of the Original Matrimonial Jurisdiction 
of the High Court in O. M. S. No. 18 of 1943. is 


Dr. V. K. John of Messrs. John and Row, Sita Devi and R. Rajeswara Rao for Appel- 


lant. 


O. T. G. Nambiar instructed by Messrs, King and Partridge for Respondent. 
B The Judgment of the Court was delivered by ) 


` The Chief Fustice.—This case is unparalleled and it raises an important question 
of law. The appellant was married’ te the respondent on the goth June, 1933, at 
All Souls Church, Coimbatore. The appellant had been previously married, 
but he had not heard of his first wife for over seven years and consequently presumed 
her to be dead. The appeal arises out of a petition filed by the respondent on the ° 
Original Side of this Court under the Indian Divorce Act for a decláratáoh that 
her marriage with the appellant was null and void because his first wife was still . 
alive. She failed to prove this fact, but maintained that she was entitled to rely 
on the 'bresumption stated in Section 107 of the Indian Evidence Act, which says 
that-when the question is whether'a person is alive or dead, and it is shown that the 
person was alive within 30 years, the burden of proving the person to be dtad is 
on him who affirms it. In,other words, she maintained that all she had to prove 
was that the appellant’s first wife was alive within 30 years of the petition and if the 
appellant failed to prove affirmatively that his first wife was dead on the oth June, 
1933,she was-entitled to the declaration. The learned Judge accepted this argument 
and as there was no evidence on the record that the first wife was dead when ‘the 
second marriage took place he granted her petition. The appellant says that the 
respondent cannot be given the relief sought by her unless she proves positively 
that his first wife was alive on the date of the second marriage. . 


Before dealing with the question of lawitivolved, we will state the facts in some 
detail. The appellant’s first marriage was to one Mary Rachel. Greenwood and 
took place at the Roman Catholic Church, Agra Cantonment, on the roth September; 
1913. On the 12th July, 1914, a son was born to this union. On the 20th January, 
1920, the wife left her husband and took the boy with her ; but in the month ®f 
Nevember of the following year she handed over the child to him at Bellary where 
he was employed as the,superintendent of the local jail. From then until the middle 
of 1923, they corresponded, but the cofrespondence then ceased. In 1924, the 
appellant took the boy to Ehelatjd, and placed him in a school there. In 1927; 
the boy was taken seriously ill and the appellant tried to get in touch with his wife 
but all his letters were returned and he failed to discover whether she was alive qr 


dead. 


. Not having heard anything of his first wife after 1923 the appellant in 1933, 
presumed her to be dead and lié proposed matriage to the respondent. The respondétt 
is an Anglo-Indian and, being then 20 years of age, was a major. The appellant 
disclósed to her and to her father the fact of his previous marriage and the subsequent 
events. The priest whose duty it would be to marry them in the absence of lawful 
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impediment was consulted and at his suggestion the appellant made further enquiries: 

with the view to ascertaining whether his first wife was alive. The enquiries failed 

to produce any information with regard to her, and the respondent and her Oe 

being satisfied that the first wife had not been heard of for over. seven years, 

respondent agreed to marry the appellant. The marriage ,ceremony was duly 

„Performed and the respondent has borne to the appellant two children, a boy and a 
girl, both of whom are alive. 


The appellant avers that the respondent filed the petition for the déclaration 
of nullity of the marriage because she intended to marry an army officer with whpm 
he alleges she`is living in adultery. , If the respondent’s marriage to the appellant 
is a nullity, the questiog of her intimacy with another man will not be a factor 
in the case ; but the Court can inquire into the respondent’s motive in instituting 
these proceedings. In her petition she asked for an order giving her the custody 
of the children and the appellant was pgepared to resist thi» application on the 
ground that she was living in adultery. Realising that this question would have: 
to be investigattd if she persisted in her application for the custody of the children, 
she abandoned that part of her case and asked that the custody be given to her- 
father. These facts do support the appellant’s contention that the respondent’s 
petition has been filed with an ulterior object. The appellant vigorously opposed , 
the petition, realising that if 3t were granted it would involve a declaration of the 
illegitimacy of his children by the responglext. 


In the course of the hearing the respondent produced four letters dated the 
, i8th May, 1925, the roth June, 1925, the roth September, 1925, and the 8th Jan- 
uary, 5926,respectively, which she says were written by the first wife to the appellant. 

She hasealso produced a letter which she says the first wife wrote to he respon- 
dent’s father on the 3rd September, 1934, that is, after the respondent s marriage 
to the appellant. - The appellant says that these letters are forgeries.* The learned. 
Judge refused to have regard to them because there" was no evidence proving that. 
they are in the handwriting of the first wife. This being the case, the learned Judge 
was qhite right in ignoring them. Without proof that they were written by the first 
wife the Court cannot, in view of the appellant’s denial of their authenticity, have 
any regard to them. We may add that the appeal has proceeded on the basis 
that there ie no evidence that the first wife was alive on the gth June, 1933. — 


The appellant says that the Court is not entitled to have regard to section 107. . 
of the Indian Evidence Act because of the provisions of section rq8. The latter. 
section reads as follows’ — . | .. 

* Provided that when the question is whether a man is alive or dead, and it is proved that he has 


not been heard of for seven years by those who would naturally have heard of him if he had been 
alive, the burden of proving that he is alive ® shifted to the person who affirms it.’ 


The appellant says that as his first wife had not been heard of for seven years when 
he married the respondent, the burden of proving that his first wife is alive is shifted 
to the respondent, which means«that so far as this case if concerned section 108 
ovtrrides section 107. The legrned Judge held that section 108 did not apply 
because the appellant was not a person who would naturally have heafd of Ris’ 
first wife ifshe had been alive. Her parents were dead. , Mer only brother was a 
prisoner of war in Malaya and therefore witheut means of communication. His 
first wife had left him in 1920 and correspondence ewith her had ceased in 1923. 
In these circumstances the learned Judge considered that the *equirements of the 
section had not been fulfilled. We are not altogether convinced that this is a proper 
way of looking at the question. His first wife had borne him a son and for the 
latter's sake she might have written to him as she had done up to the middle of 1923. 

' Agdhe same time we do not propose to base our decision on the effect of section 108" 
in this caser We will assume that the learned Judge was here right. * . 


We will now pass. on to consider the appellant’ S contention that.in order io 
succeed the respondent must prove by positive evidence that his first wife ‘was aljve 
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on the date of the second marriage. It must be borne in mind that the Divorce 
Court exercises a peculiar jurisdiction. In Hyman v. Hyman, Huges vw. Hughes}, 
Scrutton, L.J., said that the Divorce Court is entrusted with a jurisdiction of national 
inmportance. The stability of the marriage tie, and the terms on which it should 
be dissolved, involve far wider considerations than the will or consent ofthe parties to 
the marriage. The Divorce Court does not, as other Courts do, act on mere consents 


or defaults of pleading, or mere admissions by the parties ; nor does it readily act* 


on uncorroborated confessions. Scrutton, L.]., went on to say: 


* When the full Court of Appeal in Harriman v. Harriman? discussed the effect of estoppel of 
the Parties on the jurisdiction of the Court, Lord Cozens-Hardy said: ‘ The jurisdiction in matters 
of divorce is not affected by consent., No admission of crwelty or adultery, however formal, can*bind 
the Court. The public interest does not allow parties to obtain divorce by consent, and the analogy 
of ordinary actions cannot be applied’: See Fletcher Moulton, L.J.° and Farwell, L.J.4. In the 
King’s Bench Division, if default is made in delivering defence, the plaintiff is entitled to judgment 
on the allegations in the statement of clatm; which are taken to be admitted without proof. In 
the Divorce Division thé petitioner must prove his case, though the respondent does not defend. 
Many agreements between husband and wife will not be recognised as being contrary to public 

olicy. An agreement to separate in three years! time ; an agreement not to take dfvorce proceedings 
or future adultery, will not be enforced or recognised by the Court. Collusive or condoned adultery 
will not be a foundation for a petition for divorce. The alteration of the status of marriage involves 
considerations far beyond the private agreement of the parties." 


These observations apply equally to divorce and nullity proceedings in India. 


In England there is no such presurgption as that allowed by section 107 of the 
Indian Evidence Act, and therefore under English Law the respondent would 
undoubtedly have to prove that the appellant's first wife was alive on the oth June, 
1933, in order to get a decree of nullity. The question then is whether section 107 
applies to a petition for a declaration of nullity under the Indian Divorce Act. 
In our judgment it does not, by reason of the provisions of sections 7 and 19 (4) 
of the Indian Divorce Act. Section 7 of that Act states that the Courts shall in 
all sui& and proceedings thereunder act and give relief on principles and rules 
which, in their opinion, are as nearly as may be conformable to the principles and 
rules on which the Court for Divorce and Matrimonial Causes in England fpr the 
time being acts and gives relief. Section 19 (4) indicates in plain language that 
a decree for nullity can only be giver®on proof of the fact that the former husband 
or wife was living at the time of the second marriage. There is no room left here 
for the application of section 107 of the Indian Evidence Act. The Indian Divorce 
Act governs these proceedings and section 107 of the Evidence Act must be ignored 
as it is in conflict. It would indeed be a lamentable situation if parties could 
maery under the circumstances and with the knowledgf with which the parties 
to this case were married and then one of them could have the marriage declared 
null and void on a mere presumption, especially when it involved the issue of the 
marriage being regarded as illegitimate. Fertunately the provisions of the Indian 
Divorce Act preclude the operation of section 107 of the Indian Evidence Act in such 
a case and consequently we are not called upon to decide whether the section could. 
be invoked had the Imdiafi Divorce Act been gilent om the question. We may, 
however, add that there appears to be substance in the argument of the learned 
counsel fer the appellant that the very nature of the*relief sought demanded positive 


proof on the part of the respondent that the appellant’s first wife was alive on the: 


gth June, 1933. ` e ° 
The appeal is allowed Zmd the respondent’s petition dismissed. 
e 


V.S. Appeal allowed. 
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DOR i [PRIVY COUNCIL. ] Be l 
KC . (On appeal from the. Chief Court of Oudh.)' ' > | 
PRESENT :—Lorp THANKERTON, LORD MACMILLAN, LoRD Simonps, Six. MADHAS 
"VAN -Nairtanp Sir Joun Beaumonr. ` ae ule, — 
"Thakur Lalta Bakhsh Singh and others . : ` ollc€9max Appellants* | 
° U. "M CU E T CERT 
Lala Phool Chand and others. l l e ce oe a 9. Respondents. 


" VWill—Construction—Hindu testator boi provision for father’s sister and his own sisters “ in-case there 


is no male or female issue and wife "— Testator dying leaving two widows and some of the legatees and their children 
Suit by the son of the testator's father’s sistet and his transferees to regover the property in the possession of sons 
of the testator’s sister—Limitation—Sfarting point—Limitation Act (IX of 1908), articles 140 and 141. 


The relevant portion of the will of a Hindu testator was in the following terms-: ‘‘ That in case 
there is no male and female issue and wife, the wife of B . ... . whois the aunt (father’s sister) 
ofthe executant and also . ^. . . (description of tlfree ladies), who gre the sisters of re, the 
executant, shall divide the aforesaid property equally amongst themselves and after them their male 
and female issue shall be the owners and. in case there is no issue, then the female shall contiflue to 
enjoy and possess Mer share till her lifetime; and'after her demise lier htisband shall remain in possession 
and occupation of her property till his lifetime and after him that very share shall be divided equally 
upon the issue of those ladies out of the aforesaid four ladies who have got issue... The testator died 
issueless on the 20th May, 1913, leaving behind, a senior and a junior widow, who entered into posses- 
sion of the property and died in 1916 and 1924 respectively. Two of the testator's legatee ‘sisters 
predeceased him, In 1933 the son of B and the transferees from him süed to recover the property from 
the sons of the surviving sister of the testator who werg in possession of it. It was contended that 
because*of the existence of the two wives at the time®of the testator's death, the contingency contem- 
plated for the operation of the provision in the will, i.e., ** in case there is no male or female issue and 
wife ” did not arise and that the son of B therefore never took any interest under the will and that 
even if he took any share, his claim was barred by limitation and that the shares of the predeceased 
sisters gad lapsed. « 

Held? (1) that the testator intended in the relevant paragraph of the will that the,legacies to the 
four ladies mentioned in it were to.take effect after the wife is no more, that is, the wife of the testator 
should enjoy the property during her lifetime and, after her death, the legatees should take their 
shares, it being admitted that the testator left no issue male og female, (2) That the junifr widow 
took an interest for. her life whether by implication undgr the will or under the Hindu law and 

.she having remained in possession until her death, the cause of action for the suit arose only after her 
death fh. 1924 and hencé thé suit brought in 1933 was not barred by limitation, (3) That the 
testator under the relevant paragraph of the will had granted only life estates to the ladies menfiotied 
therein and on their death he had given their shares to heir children if'any ; and ir case there.was rio 
issue, then to their husbands and after them he had decided that those shares should, be divided 
equally amorfest the children of those sisters who had issue with the result the shares of the predeceased 
sisters will be divided between the children of the other sisters and that hence the question of the 
lapse of the shares did not arise. 2 ME 
^^" Tt was further held, that the sons of the legatee sister who had paid the'debts ef the testator were 


‘entitled to the iriterest on thè amount found due to them on this account... - ý 
°C. S. Rewcastle and F. M. Pringle for Appellants. | 5 aL 
W. Wallach for Respondents. ¢ TP EUM" 


. e" * * 


Their Lordships’ Judgment was delivered by ; 


Six Mapnavan Nair,.—This is an appeal from a decree of the: Chief Court of 
Oudh dated 12th December, 1939, which modified- a decree of the. Additional 
Civil Judge of Bara Banki dated 12th October, 1936, by affirming the. said decree 
on condition of respondents 1 to 3 hereinafter called the respondents (who -were 
plaintiffs Nos. 2, 3 and 4 in the suit) paying the. appellants (defendants 1 to 5) 
a sum of Rs. 13,592. The said decree awardedethe respondents: 7/20th: (equivalent 
‘to 5 annas 7 1/5th pies) share in the property cfaimed in the suit. © ^. 7:7 


The suit out of which this appeal arises was originally "brought to: recover 
Possession of the entire property (16 annas'share) mentionéd in tHe plaint ;'. but 
it came to be confined to a 9 annas share only. Plaintiff No. 1 considering himself 
.entitled to the entire property in suit under a will dated goth March; 1896, executed 
‘bone Prag Baksh Singh (hereinafter malled the “testator "), sold a'g-annas’shate 
of it to the respondents by means of two successive sale deeds. in 1932 ‘and 1999 
T . E. s : tore 77 
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and another 2 annas out of the remaining 7 annas share to plaintiffs Nos. 5 and 6, 
who afterwards withdrew from the suit by virtue of a compromise’ with the defend- 
ants. Later on, plaintiff No. 1 also withdrew from the ‘suit. Thus, out of the 6 
"waintitis plaintiffs Nos. 1; 5 and 6 withdrew, and the suit was continued by the res- 
pondtnts in respect of the 9 annas share in the suit property which they had pur- 
chased from plaintiff No. 1. The disputed property was admittedly in the posses- 
sion of the appellants. v $ 


The testator to whom the property in suit belonged died on 20th May, 1913. 
His relationship with the appetlants and plaintiff No. 1 will appear from the following 











pedigree : : E l 
Ganga "n e a Umrao NN 
e 
Jaskaram Mangal Kuer: -Shahaj 202. . Jaiwant= Bhagwan= Munraj 
+ 0 . (d. 1907) 
e Ramanuj- PIF. No. t. 
pec ar E TU MCN 2 NS tt 
Prag ; testator's .  testator's testator's - "testator's  *' 
-Muna Kuar=testatator= Muna Kuar . sister sister sister sister. Bachchi Kuar 
Senior (died 1913) Junior married ,predeceas- predeceased , married Debi 
(died 1916) issueless. — (died 1924) Chandrika ed testator testator - (d. 1924). |, 
issueléss issueless. ^ issueless. married married Sher ovre 
*. » Durga is- Bahadur '" e 
sueless but ad- _issueless. 
opted Applt. 
No, t. 
LI : - , © 
e 
e E ` | i | 5 
i Appellant No. 1 Applts. 
2° : - . Nos,.2°to 4. 
e '. Bitya Rani— Appellant l 
7 l No, 5. 


It will be seen from the pedigree that the testator died issueless but che left 
iwo widows—both called Muna Kuar—the senior of whom died on 20th August, 
1916, and the junior on 24th Aprileig24. The testator left two. sisters also, one 

.of whom Bachchi Kuar had 4 sons, appellants Nos. 1 to 4. Appellant No. 5 is the 
husband cf appellant No. 1’s deceased daughter. To her appellant No. 1 had 
given a village out of the property in suit. It is not now in dispute that appellants 
Nos. 1 to 4 are the sons of the testator’s sister who was married to Debi Baksh Singh. 


ə It will be further seen that the testator’s father’s sister married one Shahaj 
and that Shahaj had a brother called Bhagwan whose first wife was the mether 
of plaintiff No. 1. Plaintiff No. 1 thus appears to be no relation of the testator, 
but it is Hos now in dispute that the son of, the testator’s aunt, the wife of Bhagwan 
Singh, is Ramanuj plaintiff No. r. | 

The main questions involved in the appeal relate to the respective rights of 
the parties to the suit property. As these depemd on the construction of the will 
of the testator it is necessary to reproduce the relevant portions of it which are®as 
follows :* l 


“Para: 1. That after the death of the'executant the wife of the exécutant shall possess and enjoy 
the entire aforesaid property Without any gights éf transfer, e.g., mortgage, sale and gift, etc., up to 
the time her conduct and characte£ js net contrary to that of kith and kin, i.e., (up to the time) she 
is not guilty of aay immorality. j . 

Para. 2. That if fhe executant contracts'a second-marriage in the lifetime of the said wife and 
has any child mele or fereale from the second wife, then the former wife shall be entitled as against 
the issue from the latter to receive as much Guzara as may suffice for her maintenance. I 

Para. 3. Thatin case there is no male and female issue and wife, the wife of Bhagwan Bux Singh, 
talugdar Lahar, Pergana. Haidergarh, district Bara Banki, who is the aunt (father’s sister) of the 
exegitant and allo the wife of Thakur Durga Bux Singh, taluqdar Nilgaon, the wife of Thakur abi: 
Bux Singh, resident of village Kundi, district Sitapur, and wife of Thakur Sher Balfadur Singh, 
taluqdar Muhommadpur, pergana Fatehpur, district Bara Banki, who are the sisters of mie, the 
executant, shall divide the aforesaid property equally amongst themselves and after them their male 
and female issues shall be the owners and in case there is no issue, then that female shall continue 
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to enjoy and possess her share till her lifetime and after her demise her husband shall remain in pos- 
session and occupation of her property till his lifetime and after him that very share shall be divided 
equally upon the issue of those ladies out of the aforesaid four ladies.who have got issue. 


Para. 4. e That n ily i i m erty, nor has he any classe", 
to it. If ue appears RET vien gn cnr de ao enea four ladi@ shall 

. be void and untenable." EE kí l 

e On the testator’s death, his two widows entered into possession of the property. 
When the senior widow died, a dispute arose. between the junior widow, and the 
testator’s sister Bachchi Kuar, mother of the appellants Nos. 1 to 4, regarding 

the rights of the former in the property. At, about this time the pressure of mgrt- 
gage.debts contracted by the testatar, at high rates of interest threatened a disrup- 
tion of the estate and thg quéstion of payment of the debts became urgent. The 
situation was met by the execution of a family settlement dated 1917, the only, 3 
importance of which, so far as the present appeal is concerned; is that under 1t 
appellant No. 1, in consideration of being allowed certain properties, took over the 
liability of paying all the debts due from the estate of the testator. It has now been 
found that in afl a sum of Rs. 71,992 was paid by appellant No. 1 to the creditors 

of the testator and that he spent a further sum of Rs. 1,127-6-0, in litigation about 

the debts, the total sum amounting to Rs. 73,119-6-o. This finding, arrived at 

by the High Court, has not been questioned before the Board. It has also been 
found that the above payments made by appellant No. 1 were by no means voluntary, 

but were made by him as having an interesteinsethe property. 


The appellants, and the respondents (transferees from plaintiff No. 1), both 
rest their claim to the property in the suit on the terms of the will. Generally 
stated, the appellants contended, amongst other grounds which need not be detailed, 
that pintiff No. 1 is not entitled to any property under the testator’s will, as he is 
not the son of the testator's aunt, that the right to the property, if he took any 
under the will, was barred by limitation under article 140 or 141 ef. the Indian 
Limitation Act, that the appellant No. 1 had paid*up the debts of the f€stator 
and had incurred costs in connection with litigation relating to those debts, -and 
that he was entitled to recover the same with interest from persons claiming the 
property. Article 140 of the Limitation Act prescribes a period of ** 12 years " for 
a suit “ for possession of immoveable property by a remainderman, a reversioner , 
(other than, a-landlord) or a devisee," and the period begins to run from the 
time ‘‘ when his estate falls into possession." Article 141 prescribes a period of 
12 years for ‘a like suit" by a Hindu or Mohammedan entitled ,to the posses- 
sion of immoveable property on the death of a Hindu or eMohammedan 
** female " and the meron begins to run from the time “‘ when the female dies.* 


Holding that plaintiff No. 1 is the son of the testator's aunt referred to in the 
will which finding, as stated already, is not challenged before the, Board, the 
Subordinate Judge came to the conclusión on a construction of the third paragraph 
of the will that he was entitled to 7/20ths share of the property in the suit and that 
the suit was not barred byelimitation. As regards the dekts alleged to have been 
pajd by appellant No. 1, he held that these amounted to Rs. 71,992 but that he was 
not entitled. to recover anythingefrom the respondents as the income realised by the 
appellants who were in possession of the property amounted to Rs. 1,00,000. e 
Subordinate Judge also held that appellent No. 1 was not entitled to any -costs 
of litigation and interest. In theresult, he gave 5 decree in favour of the respondents 
for possession of 7/20ths share (equivalent to 5 ands 7 1/5 pies out of 16 annas) 
in the entire property in suit—though a 9 annas share had been sold to them— 
along with the mesne profits which were left to be determined later." 


Their Lordships may now conveniently refer to theSubordinate Judge’s construc- 
tion of the third paragraph of the will and also to the reasoning on whjch his finding. 
aso limitation is based. As regards thé first it wil] be remembered that when*the 
testator died issueless on 20th May, 1913, he left surviving him two widows, his 
sister Bachchi Kuar, the mother of the appellants, and plaidtiff No. 1 the son of 
Bhagwan and his first wife mentioned in clause (3), as the first of the four lady 
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legatees. -His other sisters mentioned in the will and their husbands had died 
issueless. ‘The construction put upon the third paragraph of the will by the 
bordinate Judge has been thus correctly summarised by the High. Court. - 


-~ “The Court held that as on the death of Mussammat Muna Kuar junior the issue of only twó' 
of the four ladies mentioned in the will, namely, plaintiff No. 1 (son of the wife of Bhagwan Baksh 
Singh) and defendants Nos. 1 to 4 (sons of Bachchi Kuar sister of Prag Baksh Singh and wife of Debie ' 
Baksh Singh) were living, one-fourth of the property would go to plaintiff No.1 and another one-fourth 
ta defendants Nos, 1 to 4 and that the remaining half of the property would be divided equally among 
the issues of the wife of Bhagwan B&ksh Singh and’ Mussammat Bachchi Kuar under clause (3) of 
the will, so that plaintiff No. 1 and defendants Nos. 1 to 4 would each be entitled to- a one-fifth 
share out of the remaining half. In this way the Court fgund that the share of plaintiff No. 1 in the - 
entire property of Durga Baksh Singh was one-fourth plus one-te#th, that is, seven-twentieth.” a 

: é : 


Orthe question of limitation, the Subordinate Judge held that time began to run 
against the plaintiff only from the death of the junior widow in 1924, and as the 
suit was brought wfthin 12 years from that date; it was not barred by limitation 
eithér under -article 140 or-141 of the Limitation Act, whichever article applied, 
overruling the’ appellants’ contention that limitation began to run from the death 
of the seniox widow which took place in 1916. 


.' ‘On-appeal to the High Court, the learned Judges agreed with the opinion of 
the Subordinate Judge on the construction of the third clause of the will and with 
, respect to the share of the propertyethat plaintiff No. 1 was entitled to get under 
it, and also on the question of limitation, but differed from him as regards the claims 
ofthe appellants to recover from plaintiff No.-1, z.¢., his transferees, his share of 
the debt found binding on the testator’s estate discharged by appellant No. 1, and of « 
the litigation expenses incurred by him. As stated already they held that; & total 
Rs. 73,119-6-0 had been spent by appellant No. 1 by way of paying the creditors. 
of-the testatpr,and meeting the litigation expenses, and that the respondents should 
bear ttir portion of this debt» As a result of the finding called for from the lower, 
Court it was found that the profits realised by the appellants frem the suit property 
after the death of Muna Kuar junior up to 23rd July, 1913, that is up to threg years 
before the. suit, amounted to Rs. 34,285-11-5. The learned Judges therefore 
held that “the plaintiff! proportioftate (7/20ths) share of this liability comes 
to Rs. 25,592 approximately. As their share of the profits is Rs. 12,000, there 
is a balance of Rs. 13,592 against them and this they must pay to the defendants 
before getting possession of the property". The learned Judges, howéver, refused 
to award intergst on the amount claimed by them on the ground that ‘‘they have 
bean in possession of the property and in receipt of the préfits thereof in lieu of that 
money." .In the result, they modified the decree passed by the Subordinate Judge 
in favour of the respondents by decreeing them **possession of 7/20thsof the property 
in suit on “oondition of their paying Rs. 43592 to the defendants (appellants).” 
In‘ support of this appeal, the learned counsel for the appellants urged (1) 
that plaintiff No. 1:from whom the respondents derived their tittle to the property, 
took nothing under the«esiator's will because the, operation of clause 3 of the will 
was limited to a contingency,which never arose in the case ; (2) that if plaintiff Noe t 
toek anyeinterst at all under the will, it became vested in him at the senior widow's 
déath in 1916 and the suit to enforce-his claim is now barred ; (3) that, since the. 
two sisters of the testator*for whomprovifion had been made in the will, had pre- 
deceased him, their portions Mypsed and plaintiff No. 1 can have no share in them ; 
(4) (a) that, appellant No. 1 should have been allowed interest on the sum due to 
him and (5) that he should not have been made liable to account to the respondents 
for any of the profits of the property sued for in respect of any period ending thrée 
years. before*suit ; and (5) that, since plaintiff No. 1 was. not able to give the res- 
pondents full title to nine annas share in the suit property, they could claim qnly 
damages as provided for in the deed, and that in any event, the respongents could 
be.giyen a decree only for 9/16ths of the share held to belong to plaintiff-No. 1^ 
i.e., 9/16ths of 7/20 and not 7/2oths of the suit property, as he sold them. only: 9 * 
anmas.out of the 16. annas share of-the property. : - Be RO TUS 
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. Their Lordships will now proceed to consider these arguments in order, .- 


As regards ground (1),-it may be mentioned that before the Courts in India 
Plaintiff No. 1 ‘was sought'to be: excluded from sharing the property nct p me 
ground noW alleged but on other grounds ; however, as the point relates f6 the 
construction of the will, their Lordships will consider it. ‘It if argued that though 

ethe testator had. no male or female issue, having regard to the fact that his two wives 
were living at the time-of-his death the contingency contemplated for the operation 

` of the third’ paragraph of the will, namely; ** in case there is no male and female 
issue and wife ” did not arise, and therefore Plaintiff No. 1 never took: any intérest 
under the will- The argument is. ingenious, but their Lordships are unable to 
accépt it.. The will is ig Urdu and the Subordinate Judge says | et 
“the language used is simple and to my mind there is absolutely no ambiguity in the bequest 
made by Prag Bakhsh Singh.” gU ec 2 NÉ ` a ee 
The words reliéd*on-in the English :tranflation ‘have no technical singificance. It 
is obvious thatethe will has not. been drawn up by any trained conveyancer, : As 
was observed by their Lordships in Venkata Narasimha ‘Appa Row v. Parthasarathy 
Appa Row1, in -construing a will; ~ °°" ^ - E e M 
. * the primary duty of a Court is to ascertain from the language ‘of the testator.what were his 

intentions" E : LOC a i DEDE E ' ` a. 
and a Ex UE. : l ae: 
e ift doing so they are entitled-and bound to bear in mind other matters than merely the words 
used." ARE i ue | ; 

: These other matters would include the, ‘surrounding circumstances’ . and their i 

Lordships proceed to say,.. > | j i a 


F - 
- 
* - 


“ that native testators should be-ignorant of the legal phrases proper to express their'intentions 
or of the legal steps necessary to carry them into effect is one of the most important of circumstances: 
which the Courts must bear in mind and it is justified in.refusing to allow defects ip expression in 
these matters to prevent the carrying out of the testator's true mtentions. But these intentins must 
be ascertained by the proper construction of the words he uses and once ascertained they. must not be’ 
departed from,” . he rw. es re KAIN “ude ; - ae ss "pere 


It is also well settled  ' ` - um "I ga 


~ *that rules established in English Courts for constfuing English documents are not as such appli- 
cable to transactions between natives-of this country. Rules of.construction are rules designed to 
assist in ascertaining intention ; and the applicability of many such rules depends upon the habits of 
thought and modes of expression prevalent amongst those to whose language they are applied. .... ." 
See -Bhagabati -Barmanya v. Kalicharan Singh®. Applying these principles, the true 
intention: of. the testator*has to be ascertained from the language used by him-in 
the will. - . a E D 5i ' * n ^ . . ^ - - : ° - i v ! ` - aT 


. Except the inference drawn from: the words “‘in case there is no, male and 
female issue and wife.’ nothing lias Been suggested as to why the teftator should 
have intended when he made the will that if his wife or wives survived him. (there 
being no-male and female,issue) the legatees mentiongd' in paragraph 3 of the will 
should forfeit their legacies. Ine the present case, the.teftator had à wife living 
When-he made the will. In the ordinary course he would be succeeded by his 
wife and-after her death the properties would pass to others according to*law; but 
provision- has now been made by the testator as to whons they should pass after 
her death. This is what has been done in paragraph 3 of the will: It hasnot been 
‘argued that the testator could notvalidly make the artangements which he has made, 
the property being his own. - It appears: to their Lordships that the intention of 
‘the testator which they have to seek is sufficiently clear.: He intended. that the 
legatees mentioned in.paragraph 3 of the will, who of course would include plaintiff 
No. 1, should take their legaciés when the wife is dead, which means thafthe bequests 
angele in the clause will not operate as logg as the widow (or either of the two widows) 

. lived: Titir Lordships see no- reason: why: they: should.-construe: tHe- expression 


Our - * "^ - dr 
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‘in case . . . . no wife" in any sense other than this, namely, that. 
the testator intended in that paragraph that the legacies to the four ladiesmentioned 


tt were to take effect after the wife is no more, that is, the wife of the testator 
sho 


enjoy the property during her lifetime and, after her death, the legatees should 
take their shares, it being admitted that the testator left no issue male or female. 
In their Lordships’ view this construction would be more consonant with thee 
** habits of thought " in the mind of a Hindu testator, than what has been suggested 
by the Appellants’ learned copnsel. A more felicitous expression or a fuller one 
than the one in question might well have been chosen by the testator to express 
his Intention more clearly, but before*the Subgrdinate Judge, the language of the 
will, as stated by him, did not create any difficulty, 4nd the point now urged was 
not taken either before him or before the High Court. As well pointed out by their 
Lordships in the case mentioned above, "M i y 
_ “defects in expressfén should not be allowe& to prevent the carrying out of the testator's 
intentions.” "E 
In this view of the third paragraph of the will, plaintiff No. 1 cannot be excluded 
from taking ine benefits under the will if he is not disentitled in any other way. 


It was next urged, that if the plaintiff took any share of the property under 
the will, his claim was barred by limitation. In this connection it is said that 
the wife referred to in paragraph 3 of the will after whose death the legacies would 
take effect is the senior wife of the testátor and as she died in 1916, more than 12 
years before suit, it is barred by limitation either by Article 140 or 141. This 
argument is based on the contention that no provision has been made in the will , 
for the junior widow and the wife in paragraph 3 cannot therefore be the junior 
wife who admittedly died within 12 years before suit. Both Courts in In&ia have 
rejected the argument for. very good reasons, It is true that no express provision 
has begn made by the testator for the junior widow, but their Lordships feel no 
doubt that she takes an interest for her life whether by implication under the will 
as the High Court thought or under the Hindu Law, it is not necessary to determine. 
Their Lordships would only add that so far as the widows themselves weit con- 
cerned, they never seemed to have, thought that the testator had not made any 
provision for the junior widow, for their Lordships find that on the testator's 
death his two widows enteréd into equal possession of the property ‘antl mutation 
was made for equal shares. They also find (see the Subordinate Judge's judgment) 
that on the death of the senior widow of the testator the junior widow remained 
in possession of the entire property and the Subordinate Judee states his opinion that : 


** this was quite in accordance with the intentions and wishes of the testator as expressed in 
clause 3 of the will." 


The testater having made provision for the jwnior widow, and she having remained 
in possession until her death the cause of action for the suit arose only after her 
death which took place in 1924, and, as the suit was brought in 1933, it is not 
barred by limitation. ` * : y a 

- It was next argued, that the shares of the predeceased sisters of the testatr 
haye lapsed.and should not have been divided amongst the children of the other 
sisters. The answer to, this question would depend upon the correct construction 
of paragraph 3 of the will. Courtsin Intlia have taken the view that the testator 
under paragraph 3 of the will kas granted only life estates to the ladies men- 
tioned therein andgthat on their death he has given their shares to their children, 
if-they have any ; agd in case there is no issue then to their husbands and aftgr 
them he has decided that those shares should be divided equally amongst the children 
of those sisters who have issue. In this view of the will, with which their Lordships 
agree, the shares of the predeceased sisters will be divided between the childrem, of 


the*ojher sisters as held by the Courts in India and the question of the lapse of the 
shareg does not arise. i 


. . The next argument related to the interest claimed by appellant No. r.on the 
morey—Rs. E 3,592—which the High- Court has found should be paid by the res- 


- * 


s 
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pondents before they obtain delivery of their share of property decreed in their 
favour. Since the appellants have already dischargéd the debt of the testator by 
making this payment which rightly falls to the share of the respondents, it cannot 
be seriously contended that interest should not be paid on the same to the a 
lants. Their Lordships hold that thé appellants are entitled to interest on Rs. 
43,592 which they decide should be at 6 per. cent. the usual Court rate (from 1st 
January, 1921, to the beginning of the three years before suitj. In connection 
with this argument; Mr. Pringle, learned junior counsel forthe appellants, desired , 
to advance the view that appellant No. 1 was not liabl& to account to the respondents 
. for any of the profits of the property sued for in respect of any period ending three 
years before suit and that the High’ Court was wrong in holding that he was so 
liable. This ground was*not taken in the appellants’ case but was taken only now. 
Their Lordships are not therefore inclined to allow the learned Counsel to argue 
this question. : s s 
The next argument urged but faintly was that inasmuch as plaintiff No. .1,was 
not able to give’the respondents the full 9 annas share of the property sold to them 
under the salé deeds, they are entitled to claim from the vendor only damages 
as provided for in the sale deeds.. In their Lordships’ view the terms of the deed 
do not necessarily preclude the respondents from recovering whatever. share falls 
to plaintiff No. 1 even though they are not entitled to get the full 9 annas share. 
In equjty they are entitled to get the smallew share now decreed to them. — 


The last argument urged was that in any event the respondents are entitled 

to only 9/16ths of the 7/20ths of the sold property now found to belong to plaintiff 

"No. 1. This argument urged also before the High Court, was rightly rejected by 
the le&rged Judges for the reason that : : ) 


. .. *Sale deed Ex. II, clearly shows that Ramanuj Bhan Bakhsh Singh (plaintiff No. 1\$old a 9 annas 
Share in the entire villages and other properties in dispute and the sale was held by this Court to be 
a sale of the property and not merely of Ramanuj Bhan Bakhsh Sjngh's right to sue. Tifere is therefore 
no reason to reduce the property purchased by pau Nos. 2 to 4 (the respondents) to a fraction 


of what Ramanuj Bhan Bakhsh Singh has been found entitléd to. Having purchased a 9 annas share 


in the property plaintiffs Nos. 2 to 4 are, in our opinion, entitled to the entire 5 annas 7 1/5 pies share 
that has been found to be the share of Ramanuj Bhan Bakhsh Singh in the property in dispute." 


Their Lordships agree with this view. — *. 


, + In thewesult, the appeal fails except as regards the interest on Rs. 19,592 which 
their Lordships have held that the appellants are entitled to recover from the 
respondents in addition to Rs. 13,592. The decree of the High Court will be 
modified to this extent. As regards costs, their Lordships think the proper order 
should be that the appellants should pay the costs incurred by the respondents 
befote the Board reduced by one-tenth of the same ; the order as to costs in the 
Courts below will stand. Their Lordships will humbly advise Hig Majesty 
accordingly. . ` | ”. ` | ° 

Solicitors for Appellants : 4. J. Hunter & Co. 
Solicitors for Respondents: Hy. S. L. Polak & Ce. 
-. VS. ° —— Appeal dismissed but decree modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
- Present :—Mn. Justice YAHYA AII.. ` 
Arni Sri Vedapureswarar Temple by its Truster, N. A. Subbaraya D 
. Chettiar. LEE MM DO oe . Appellant” ` 


e 


: y. : 
"undaresa Gurukkal — E * .. “Respondent. 
Temple—Suit against de facto tristee—Decree passed—Binding nature. en 


, „A decree can be validly passed against a de facto trustee of a temple who is in ppssession and 
magement, thereof so as to bind the temple.e JE EL LK . E 


3 Subramaftia v. Srinivasa Rao, A.I.R. 1940 Mad. 617, followed ; and Vedakkannu Nadr v. Raifyanadlia 
Mudaliar, (1938) 2 M.L.]. 663; considered. ^^ ^^ =- ic MR EODEM uoc 
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' . Appeal.against the .decree..of.the Court -of.the Subordinate Judge, . Vellore, 
in A: S. No: 127 of 1943, preferred against the decree of the Court of.the District 
Munsiff; Arni,in O.:$. No. 632 of 1939. ^. >. " 
ewe. L. Venkatarama Aiyar for’ Appellant. e 
; `o Pu Gi. Parthasarathy Aiyangar for Respondent. 


T 


"Thé Court delivered the following: ^ st l "s 
.. JUDGMENT.—There is a very short point in this appeal. There were two: 
decrees passed in O. S.^Nos.*129 of 1933 and 521 of 1935, against the appellant 
tergple represented by its de facto trustee, and the temple by its de jure trustee filed 
O, .S. No. 632 of 1939, out of which this appeal arises, for a declaration that those 
two decrees obtained by the first defendant against the deefacto trustee did not bind 
the temple. Both the suits were for arrears of salary claimed by the archaka: 
The trial Court held that neither of those decrees was binding on the temple. . The 
Subordinate Judge bn appeal found that the decree in O. S. No. 521 of 1935 was 
binding, but with- reference to the decree ‘in O.'S: No. 129 of 1933-he helde that 
it was not binding, and the trustee has appealed against that part of his decree. 
The archaka has not appealed. with regard to the other portions of the decree 
concerning O^ S..No. 129 of -1933.. ‘The decision of this appeal. turns upon the 

Š question whether a decree can be. validly passed against a de facto trustee so as to 

-bind the temple. The learned advocate for the appellant contends that a.de facto 
trustee has no right of action on behatf of the temple and that he has no fight to 
represent the trust-and that consequently in law the decree passed in such citcum- 
stances is not binding on the trust, and in support of that proposition he relies on, 
Vedakkannu Nadar v: Ranganadha: Mudaliar* a decision of a Division Bench coysisting 
of Venkatasubba Rao and Abdur Rahman, JJ. - There it was held that: e ` 


“ À de facto trustee, as such, has no locus standi to maintain an action on behalf of the trust even 
if the action ig taken to have been instituted for the benefit of the trust. His position is that of an. 
intermeddler or a wrong doer (unlegs-on the facts of each case a presumption can be raised in his 
favour of being a trustee de jure). He cannot confer any rights on himself by committing a wrong, 
although he may assume liability on account of his conduct. He is really no other than what is 


known- to law as a trustee de son. tort.” 
With this decision the learned Coungel for the respondent does not quarrel. ,The 
position here is entirely different. This is not a case where the de facto trustee tried 
to intermeddle. It was a case where an- action was brought against the temple 
in respect of a certain claim and it has been found as a fact that the de facto trustee 
‘was not negligent in the defence of the suit.. There is no case of fraud and there 
is ho vitiatingeelement so far as the operational effect of the decree is concerned. 
‘Tite learned Subordinate Judge referred to . Subramania v. Srinivasa Rao? and argued 
therefrom that if a de facto trustee in possession ‘and management of a-temple can 
bring a suit for the recovery of the temple lgnds, as held in that decision, a decree 
could also De passed against the temple rebresented by him. I am of the opinion 
that that view is correct. In this view there is.no reason for interference with the 
° finding of the learned Subardinate Judge. . The. appeal.is dismissed with .costs. 
* 


© BVV. € — Appeal dismissed. 

. ‘IN. THE HIGH COURT OF JUDICATURE AT- MADRAS. | 
C PRESÈNT :—MR. Jusriqg- KUPPUSWAMI AYYAR. 

V. Pedda Rangaswami Shreshtie by agent and power of attorney: 


holder, V.*Supba Rangayya Setty s. Appellant” 
' 5 . Es maker G pe 
Sri Vishnu Nimbaker by agent and power of attorney holder C. B: 
Srinivasa Rao | D : ~ .. - Respondent. 
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~ Crown Grani? Act and Transfer of Property Act (IW.of 1882), section. 1o'z—License for mining opefions 
—~Kegistration fot necessary. ' NE CM EM MILES Fr HU. 
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..:*, Licenses.for' mining operations are in the nature-of' Crown grants and: therefore need not be 
registered... ,- — - LE Ru s QNS. uude ae ies he ee 
.. Kaállinga- Moosa Kutti v: Secretary of State, (1919) 37 M.L.]- 332. : I.L.R. 43 Mad. 65 and- The 
Secretary of Se Jor India in Council v. Nistarini Annie Mitler, (1926-27) I.L.R. 6. Pat. 446,- folloygeie^ 

Appeal against. the decree of the District Court, Bellary, in A.S. No.-77, of 
1943 preferred agamst the decree of the District Munsiff's Court .of Bellary in Q. 
*S.No. 487 of 1942. DN NE ee ee ek. 2 poke 
(^ F. N. Shama Rao for Appellant. FT 
V.'S. Narasimhachar for Respondent. 


The Court delivered thg following 


Jupcment.—The appellant is the pláintiff and he had obtained a license from 
the Government to prospect for red oxide of iron in some lands in Janikunta village, 
Bellary taluk. His case was-that the defendafit also had obtained a license for 
prospecting the same ore in the vicinity and had-carried away ore taken from the 
area*for whichehe held a license. He sought to recover 65 tons of mineral ore 
alleged to have been so removed by the defendant from his field, and he prayed 
for an injunction restraining the defendant from entering the plaintiff's land or _ 
removing any material therefrom. The defendant pleaded that the suit was not 
maintainable, that the plaintiff had no title to the land and that he was not entitled 
to the injunction sought. .The learned District Munsiff dealt with two issues, 
namel$, whether the suit as framed was not maintainable and whether the plaintiff 
had title to the suit plot and if so, was not entitled to the injunction claimed for 

» (issues 1 and 8). But he gave a finding. on the first issue and without any specific 
findings on the eighth issue dismissed thesuit. On appeal the learned District 
Judge ato dismissed the suit agreeing with the District Munsif that the suit was 
not maintainable as the license granted in favour of the plaintiff was not registered 
and also on the ground that-there was no prayer for possession. Hence thissecond 
appeal, ' l i | P ; Ue de ue 

The original license was granted to the.appellant on 28th May, 1941. A 
renewal of the sme was applied for and it is clear from Ex. P-3 that it was granted 
on 29th May, 1942 for another year. The centention was that it is not valid as it 
was not registered. ‘The lower appellate Court observed that no authority had been 
shown for the-view that it need not be registered. The contention of the appellant 
was that under the Crown Grants Act, this need not be registered and registration 
was not compulsory. Reliance was placed uponsection 107 of the "Transfer of 
Property Acta which ex&mpted these from registration. One authority of [his 
Court and another of the Patna High Court have been cited for the appellant-and 
they are to the effect that such licenses need not be registered as they are in the 
nature of: a Crown grant (Vide Kallinsal Moosa Kutti v. Secretary of taje*, and The 
Secretary of State for India’ in Council v. Nistarini Annie  Mitter?). Both the Courts 
are therefore wrohg in finding that the license shold be régistered, and not béing 
registered is not valid. *' ^ , JE : 

* The next point urged was that the learned Judge was wrong in having found 
against the appellant with régard to his prayer for injunction. Both the Courts have 
proceeded on the basis that the plaintiff had admitted that be was.not in possession 
ófthesuitland. No evidence was taken afid these is nothittg in the plaint to indicate 
that the plaintiff denied that he was in possession? All that was stated was that he 

did not.commence the mining operations on account of some doniestic difficulties. 
Byt nowhere was it stated that he was not in possession or that he did not get into 
the land which he was put in possession of. .Further it is also significant that no 
plea was raised in the written statement that the plaintiff was not if possession, 
nopewas any issue framed on that poipt. “Therefore both the Courts’ were not 

justified, ins the absence of definite issues, in having gone into that question witlfout 


- 


calling upon the parties to let in the necessary evidence. |. SCR 
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The lower Court has dealt with two other points, One of.them was that the 
plaintiff had no title because a license in respect of the very same property had been 
"ai ae baa given to the defendant. No evidence was let in except the two licenses 
an@Nthe license granted to the defendant does not include any land ig the village 
in which the plaintiff has obtained his license. Consequently that finding of the 
learned District Munsiff cannot be allowed to stand and the’ dismissal of the suit 
on that ground has to be set aside. The decree of the lower appellate Court is set 
aside and the suit is remanded to the first Court for trial and disposal in the light 
of the findings and observations made above. The respondent will pay the costs 
of his appeal. ° - 

There will be a refund of the Court fee paid ofi the memorandum. of second 

appeal. (No leave). i oe 


VPS. E essasi. © Appeal loid and siiaenantled. 


` 


e : s ; 
e IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MRn. Justice YAHYA Ari. ° 


Cherukuri Suranna and others .. Abpellants* 
U. 
Pedaverri Somanna .. Respondent. 
Madras Debt Conciliation Act (XI of 153609, section 27 (1)—Execution petition—Limitatien—Period 
occupied before Debt Conciliation Board in respect of the debt should be excluded. 
An execution petition is a “ proceeding before a civil Court for the recovery of a debt within 
the meaning of section 27 (1) of the Madras Debt Conciliation Act and in calculating the period, 
of limitation for the petition the time during which proceedings in respect of that debt werg pending 
before the Debt Conciliation Board should be excluded. e 


Appeal against the order of the Court of the Subordinate Judge of Ellore, 
dated» the 34th August, 1944, and made in A.S, No. 217 of 1944, preferred against 
the order-of the Court of the District Munsiff of Kovvur, dated the 8th November, 
1943 and made in E.P. No. 320 of 1943, in O.S. No. 7 of 1935. 

T. S. Narasinga Rao for Appellants. 

M. Rajagopalachart for Respondent. 

The Court delivered the follewing g 

Jupcment.—The decree in O.S. No. 7 of 1935, District Munsiff's Court, 
Kovvur is dated the 7th April, 1938. The third and fourth judgment-debtors, 
who are two df the appellants here filed an application bgfore the Debt Conciliation 
Board and in that application they acknowledged the debt. The application was 
dismissed by the Debt Conciliation Board on gth August, 1941, and the exeeution 
‘petition eut of which this civil miscellaneous second appeal arises was filed on 27th 
July, 1943. Both the Courts’ below have held that the period occupied by the 

. proceedings before the Debt Conciliation Board, namely from ist November, 
1939 until gth August, 1941, should be excluded. It is contended before me by 

-the appellants that these orders. are wrong. * = ` i 

Section 27 (1) of the Madras Debt Gonciliatton Act, 1936,says : 


“ In calculating the period of limitation for any suit filed in, or proceedings before, a civil Court 
for the recovery of a debt ‘which was the subjecj of any proceedings under this Act the time during 
which such proceedings were pending asewell as the time taken for the obtaining of certified copies 


of the order of the board shall be’ excitjded."' : 

‘Undoubtedly the xecution petition filed on the 27th July, 1943 was a proceeding 
before a Civil Court for the recovery of a debt. Both the Courts below were right 
in holding that the period in question should be excluded. EN 


The,civil miscellaneous second appeal is dismissed with costs. | 
° Leave. refused. | 4 Pod W. ai 
K.S. Appeal dismissed: 


A AAA 


"+A, A. A..O. No.. 29 of 1945. © ME A 6th September, 1945. 
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E IN.THE HIGH COURT OF JUDICATURE AT MADRAS. 
' ' PnrsENT :—Srr ALFRED HENRY LioNEL LeAcH, Chief justice AND Mr. Justice 


RAJAMAN s' ^ l , i f -— e^ 
The Kaleswarar Mills, Ltd., Coimbatore, by agent, A.L.A.R. Kalai a 
Raja: Chettiar: "E 4. Appellant.*. 
v. , i 
A. P. Govindaswami Naicker and others ` .. Respondents. 


Civil Procedure Code (V of 1908), Order 21, rules g9 and 103-—Order dismissing deeree-holder’s applications 
Sor removal of obstruction and delivery of possession —Failur? to file suit under Order 21, rule 103 within on year 
to establish the right to possession —Effect.. ° - -E AD M 

The plaintiff who purchd&ed various items of property from four brothers A, B, C and D, leased 
some of them to A. The plaintiff later on obtained a decree against A and his undivided sons for 
ejfctment and- when the plaintiff attempted to obtain dglivery was met with obstruction from the 
sons of D. The applications filed by the plaintig for removal of the obstruction and for delivery 
of possession were dismissed on 2nd August, 1934, on the ground that the sons of D were entitJed to 
obstuct the plaintiff in their own right and that they were not in possession on behalf of the judgment 
debtors. . An appeal against the order was dismissed as not maintainable on gth September, 1935. 
In a suit filed on 20th January, 1942, for a declaration that the plaintiff was entitled to .be put in 
possession of the properties without any obstruction from the defendants: (the sons. of all the vendors, 
A, B, C & D) and for recovery of possession and mesne profits, ' 

Held, the order dismissing the applications for removal of the obstruction and for delivery of 
possession must be deemed to have been passed under Order 21, rule 99 of the Cade of Civil Procedure, 
and as fio suit had been brought by the plaintiff under 'brder 21, rule 103, to establish the plaintiff's 
right to possession within one year, the order upholding the right of the sons of D to possession 
had become final and conclusive. ae . ; 

. Appeal against the decree of the Court of the Subordinate Judge, -Vellore, in 
O. S* No. 35 of 1942. l Toe A a 
' K. Parasurama Aiyar for Appellant. i 
-- The Advocate-General (K. Rajah Aiyar), S.-D. Srinivasan, V. V. Raghaygn and 
V. Seshadri for Respondents. ` l Pa a : 

. The Judgment of the Court was delivered by TEF 

^ Rajamannar’ 7.—The plaintiff (appellant) is a limited company carrying on 
business at Coimbatore. On 27th January, 930, the plaintiff company purchased 
several items of property including a rice mill, houses, a shop, machinery and 
agricultural land from four brothers, namely, Parasurama Naicker, Srinivasa N aicker, 
Murugesa Naicker and Manicka Naicker. Defendants 1 to 3 are the sons of Para. 
surama Naicker. Defendants 4.to 6 are the sons of Srinivasa Naicker. Defendants 
7 and 8 are the sons of Mtrugesa Naicker. . Two days after the execution of the gale 
deed a lease of four items out of the properties purchased was granted by the plaintiff 
to Parasurama Naicker on a monthly rental of Rs. 40. In 1932 the plaintiff filed 
O. S. No. 536 of 1932 in the Court ofethe District Munsiff at Arni, aggifist Parasu- 
rama Naicker and his undivided sons, the present first and second defendants (the 
third defendant was not then born) to eject them from the properties leased.and for 
recovery of arrears of rent. Thg plaintiff obtained à degree on 5th May, 1933, 
agd the decree was confirmed on appeal on 26th. October, 1933. The plaintiff 
then attempted to obtain delivery of the properties but was met with okstructjon 
by the present fifth defendant who, it is common ground, was acting on behalf of 
the present seventh and eighth defendants. ,The plaintiff thereupon filed two 
applications, E. A. Nos. 2419 and 2160 of 1933, fer gemoval of the obstruction and 
for delivery of possession. The applications were dismissed by ghe District Munsiff 
of Arni on 2nd August, 1934. ` He held that the present seventh and eighth defend- 
ants were entitled to obstruct, the plaintiff in their own right and that they were not 
in possession on behalf of the judgment debtors in O. S. No. 536 oferg32. This . 
orger must be deemed. to have been passed under Order 21, rule 99, of the Code of 
Civil Procedure.’ The plaintiff ill-advfsedly, filed an appeal against this order 
and it was held, and rightly, that no appeal was maintainable. The appeal was 
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dismissed on 9th September, 1935. The plaintiff after the lapse of nearly seven 
years now brings a suit on the 20th January, 1942, for a declaration that it is entitled 
to be-püf in possession of the properties without any obstruction from the defendants 
andMÉor recovery of possession and mesne profits. $ e 

It is also necessary to mention, because an argument was based on the fact, 
that the present defendants and their fathers brought a suit in 1933 (O.S. No. 6, 
of 1933) to obtain a declaration that the deed of sale dated the 27th January, 1930, 
in favour of the plaintiff was not intended to be a conveyance but was intended to be 
a deed of mortgage and that the mortgage itself had become discharged. ‘This suit 
was’ eventually withdrawn on the 11th January, 1936. 


. The Subordinate Judge of Vellore who tried th® suit dismissed it on the sole 
ground that the order passed by the District Munsiff of Arni on the 2nd August, 
1934 upholding the right of the seyenth and eighth defendants to possession of the 
properties.now in dispute had become final and conclusive as no suit had been 
brought under Order 21, rule 103 of the Code of Civil Procedure to establish, the 
right which-the plaintiff now claims to possession of the properties? The plaintiff 
has filed the present appeal against the decree dismissing the suit. 


When an application is made by the holder of a decree for possession of im- 
moveable property under Order 21, rule 97, if the Court is satisfied that the résistance 
or obstruction was occasioned by a person claiming in good faith to be in possession 
of the property on his own account*oreon account of some person other then the 
judgment-debtor, the Court shall make an order dismissing the application, The 
party against whom an order is made under this rule may institute a suit to establish 
the right which he claims to present possession of the property ; but subject to the ' 
result of such suit the order shall be conclusive. Once a year is allowed te élapse, 
the order operates as a conclusive adjudication of the right to the property. The 
decision reperted in Unni Moidin v. Pocker! is a direct authority for that proposition. 
It was there held that the scopeof a suit under rule 103 of Order 21, Civil Procedure 
"Code is not the determination of the mere question: of possession of the parties 
concerned but the establishment of the right or title by which the plaintiff claiths the 
present possession of the property. Itis not necessary to refer to any other decision 
save the decision reported in AkkammaPv. Komaraswami?, where, after a consideration 
of several decisions of this Court, it was pointed out that an order undes Order 21, 
` rule 63 is intended to be a summary declaration of a want.of title in the objector, 
which declaration would amount to a final decision of the question between the 
parties, if the party aggrieved did not take steps by the inspitution of a suit to super- 
Ssede'it. Though that case dealt with the effect of Order 21, rule 63 on principle 
what was laid down in that decision would also govern the facts of the present 
case.‘ The procedure indicated’ by the Code is the same and Order 21, rule 103 
corresponds to Order 21, rule 63. The learhied advocate for the appellant sought 
to egcape the effect of these decisions by relying upon a distinction which he attempted 
'to draw between them and cases where an auction purchaser in execution is pre- 
vented successfully by ah obstructor who is not-a*party to the suit from obtaining 
possession and subsequently sues to establish his right to the property in question, 
bassng his claim on a title different from the title obtained by him in the Court 
auction. He relied on éhe decision of the Calcutta High Court reported in Ambica 
Charan Bakta v. Ram Prosad Chaierjee&, On an examination of the facts of that case 
it will be found that it has no bedring on the facts of the present case. There the 
plaintiffs were landlords who had obtained a decree for arrears of rent and in exe- 
cution of that decree had purchased the holding and taken possession. Later they 
were dispossessed by an order of Court passed at the instance of the defendants 
who claimed" possession of the property on their own account ánd not on behalf of 
the judgmént-debtors. ‘The plaintiffs, presumably abandoning their rights unter 
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their purchase in-the execution sale, filed a suit in ejectment on the ground ‘that 
their tenants had: wrongfully parted with the holding and thereby contravened the 
provisions of the Bengal Tenancy Act and the transferées weré liable to be éjected. 
The order§passed by the Court in execution proceedings was sought to be relied 
on to defeat the plaintiffs’ claim for recovery of possession. ,It was.then pointed 
OUt that the causes of action for the two suits, that is, the one contemplated under 
Order .21, rule 103 and the suit as actually. framed ‘were. quite different. ` The 
plaintiffs as auction purchasers might have been. aggrieved by the adverse decision 
against them in the proceedings under Order 21, rulé 100, but they had abandoned 
all their rights under. the execution sale.and. they had instituted a suit relying on 
the right to which they became entitled under the Bengal Tenancy Act by reason 
of the action of their ten&nts. But in the present case before us, the title on’ which 
the plaintiff could rely to oust the seventh and eighth defendants from possession 
on the date of the adverse order in 1934 was iif no way differgnt from the title on 
Herp the present suit has been brought, that is, the title based on.the sale degd of 
19399. . . e. TTE Ac E m Hoi 
It was contended -that the withdrawal of O. S. No. 6-of, 1933 relieved the 
appellant of the obligation of instituting a-suit under Order 21, rule 103." There-is 
no substance in this contention because there was. no adjudication in that. suit in 
favour of the appellant. nd - E ET i 


. The position therefore is that on the and August; 1934, an order was.passed 
' declaring the right of the seventh and eighth defendants to be in possession of the 
. properties in suit and that order became conclusive as against the plaintiff by reason 
* of its failure to institute a suit within one year from the date of that order. The 
resulttisghat the plaintiff cannot obtain possession of the properties from the seventh 
and eighth defendants. , . Dx l "I RD ee 
The next question is whether the plaintiff is entitled to a decree,in ejectment 
against defendants 1 to 6. We think that the plaintiff cannot get a decree for 
possession against persons who have been found ‘not to be in possession. . It-is not 
for uf to determine the relative rights between defendants i to 6 and defendants 
7 and 8. Itis enough to dispose of the present appeal to say that the plaintiff in 
any event cannot get the relief of possession which it prays for. The plaintiff 
cannot getea decree for possession because the right of the 7th and 8th defendants 
to the possession of the properties has become conclusively established. - ` 


- 


-  The.appeal fails and is dismissed with costs—one set—to be divided as 
follows : One half to repondents 7 and 8 and the other half to bè shared by the 
other respondents. i ; * a P EE 


|^ KS. 2 —— > “Appeal dismissed: 
. | . .IN THE HIGH COURT Of JUDICATURE AT MADRAS: .".: 
| PRESENT :—MR. Justice’ RaJAMANNAR.. | : 


Seore Venkatappayya ; cO. sv Appellant* 

z + - LR. - n i 
: ele Por TED 4 " he. n .ih .77 
Yalavarthi Venkatappayya and others P "oco. qs c Respondents. | 


i; .* po s 2» rd 

Contract Act (IX of 1872), section 25 (3) —Open paymefits insuffgient to save limitation for a debi due on, 
a -promissory note—Debtor’s offer before Debt Conciliation Board t@pay seven annas tn the rupee rejected by, 
creditor-—Greditor if can found a claim for the barred debt based on section 25 (3) ofie Contract Act. . 
? fo Act (IX of 1908), section 20-—-Amendment by Act XVI of 1942 long after suit—Cannot revive 

arred debt. i ! J j a 

In a suit brought in 1940, in respect of a debt due on a promissory note, datedeoth'February, 
1993, open payments made on 25th December, 1934, and 19th November, 1937, wese insufficient 
to Save limitation. On gth August, 1939, the debtor applied to the Debt Conciliation Board agd on 
the rst June? 1940, made a statement undertaking to pay the creditors at seven annħs in the. rupee, 
if he was granted four months time. The plaintiff refused the-offer. -In the'circumstanceg. `` 
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Held, (i) the statement before the Board cannot be utilised to found a claim based on section 25 (3) 
of the Contract Áct as an agreement would be essential to found such a claim ; . 
: n 


(ii) The plaintiff cannot rely on Act XVI of 1942 which amended section 20 ôf the Limita- 
tion Act long after the institution of the suit, as it cannot have the result of reviving what was barred 
and'*nenforceable at that time. z i i die cs 


Avudayammal v. Ambasankar Davay, (1944) 1 M,L.J. 347,followed. , ( 


. Appeal against the decree of the District Court; Guntur, dated rst March,’ . 
1944, in A. S. No, 79 of 1943, preferred against the decree of the Court of the District 
‘Munsiff, Narasaraopet, in O. 5. No. 439 of 1940, dated 24th December, 1942. 


e N. Subramaniam, B. S. Ramachandra Rao and D. V. Reddi Pantulufor Appellant. 


P. Satyanarayana Rao for “1st Respondent. : 


: The Court delivered the following 


* 

jurcwENT.—The plaintiff whose legal representative is the appellant brought 
a sujt in 1940 on a promissory note dated goth February, 1933. Admittedly there 
were payments on the 25th December, 1934, and on the 19th Nevember, 1937, 
but these are payments which according to the Law of Limitation at the time of , 
the institution of the suit would not save the suit from being barred. On the gth — 
August, 1939, the defendant applied to the Debt Conciliation Board for relief 
and on the ist June, 1940, he made a statement before the Board undertaking to 
pay seven creditors of whom the plaintiff was one at the rate of seven annas in the 
rupee if he was granted four months time from that day. The Advocate for the 
appellant contended in the Courts below and in this Court that this statement could 
be utilised to found a claim based on section 25, sub-section (3) of the Indian 
Contract Act. -The short answer to this contention is that when the defendant 
made that affer, four of the seven creditors agreed to the proposal but the 'plaintiff 
admittedly did not agree because he was not willing to take seven annas in the rupee 
jn fulleatisf4ction. The four creditors in fact entered an’ agreement subsequently 
with the defendant in accordance with the undertaking referred to. After a definite 
refusal by the plaintiff of the offer by the defendant, it is impossible to undegstand 
how a claim under section 25, sub-section (3) can be made now iff this suit. It is 
significant that even in the present suitethe plaintiff claimed the full amount payable 
under the promissory note and in second appeal also he has claimed the full amount. 
. No doubt he claims at seven annas in the rupee in the alternative but that does not 
make a difference in the legal position. Section 25, sub-section (3) is based on an 
agreement. ‘The facts mentioned are conclusive to show that there was no agree- 
ment. In this View, all the decisions cited by the appellfnt's counsel in Appa Rao 
v. Suryaprakasa Rao!, Maniram Seth v. Seth Rupchand?, Ram Bahadur Singh v. Damodar 
Prasad Singh?, Prasanna Kumar v. Panaulla* are of no assistance. ; 


It wa? also attempted to be argued that*the plaintiff is entitled to rely on Act 
XVI of 1942, which amended section 20 of the Limitation Act with the intention 
of süperseding the law as laid down in Rama Shah’s case5. This amendment was 
made long after the inst&tutidn of the suit and it cannot have the result of reviving 
what was a barred and unenforceable claim at that time. I agree with respeft 
with the decision of Patanjali Sastri, J., in Avudayammal v. Ambasankar Davay® that 
where the debt has become barred by limitation long before the amendment took 
effect, the amendment cofild not be,relied upon to operate retrospectively so as to 
revive the barred debt. "The*lpwer Courts were right in holding that the suit is 
barred by limitatiog. i 


The second appeal is dismissed with costs. ew 
(Leave yefused). 
o KS.* , poseen ee Appeal dismissed. 
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J: - IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


Gin ee PRESENT :—MR. Justice Kuppuswamt ÁYYAR. 
Bhupatiraju Ramaraju BE a a Be (s Accused,” 
EvidenceMct (I of 1872), section 114 and Penal Code (XLV of 1860), sections 457 and 380—Inference 
under section 114 of guilt ef accused— When could be drawn— Born deaf and dumb ntute accused found in possession 
* of stolen articles obtained by house-breaking—Conviction on a presumption of guilt, not sustainable. 
Where the only evidence against the accused—a born deaf and dumb mute—was that he was 
found in possession of articles stolen and obtained by house-breaking, an inference under’section 114, 
of the Evidence Act, that the accused should have committed the offence of house-breaking and theft 
could be drawn only if he is notable to explain his possession when an explanation is asked foy. As 
such an accused cannot be made either toeunderstand what he was asked or to give an explanation, 
no inference under ‘section 114 Sf the Evidence Act as to hi$. guilt can bé drawn. In such cir- 
cumstances the conviction ofsuch an accused on a presumption of guilt cannot be supported. 

.* Case referred for the orders of the High Court under section 341 of the Code 
of Criminal Procedure, by the District Magistrate, West Godavari, in his letter 
dated 21st April, 1945. . ^ 2s 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


Accused not represented. l 

The Court made the following . . 

ORDER.— This is a reference to this Court by the District Magistrate of West 
Godawari. He has submitted the records in @. C. No. 475 of 1944 on the file of the 
Sub-Magistrate, Bhimavaram, under section 341 of the Code of Criminal Procedure 
for passing the necessary orders thereon. The accused in the case was a born deaf 
and dumb mute. He was charged under sections 457 and 380 of the Indian Penal 
Code fpr having broken open into a house and having committed theft of two brass 
vessels and a tiffin carrier. Under section 341 of the Code of Orimigal Procedure 
if an accused person though not insane, cannot be made to understand the pro- 
ceedings the Court may proceed with the inquiry og trial and in the c&se ofa Court 
other than a High Court, if such inquiry result? in a commitment, or if such trial 
resuKs in a cogviction, the proceedings shall be forwarded to the High Court with 

. a report of the circumstances of the case and the High Court shall pass thereon 
such orders as it thisiks fit: In this case theeMagistrate has found the accused guilty 
of the offence under sections 457 and 380 of the Indian Penal Code. There is no 
direct evidence of theft or house-breaking. The only evidence about the com- 
mission of the offences is that of P. W, 1. He had locked his house and. gone one ` 
night and returned the next morning. The lock was found picked and a tiffin 
carrier and two brass Vessels kept.inside were missing. The evidence against the 
aceused is that they were found in his possession. - The police chased him and he 
dropped the vessels. That is all the evidence we have in this case.. Even though 
there is no direct evidence of theft er, of house-breaking and the on]yeevidence is 
the possession by the accused of stolen articles shortly after the theft it will-be open 
to the Court to draw a presumption that he must have been the thief if he is not able 

‘to satisfactorily explain tha? possession. If the theft coald not have been committed 
Without house-breaking it may be presumed he must have committed the: house- 
breaking. That the articles were stolen and that they must have been obtained 
‘by house-breaking is clear from the evidence of P. W. 1. | But that will only Show 
that house-breaking and theft were corfmittqd. But the question is. whether it.is 
the accused that committed it. The only evidence against him was that he was in 
possession of them. An inference under section 114 of the Eyidence Act could be 
«lrawn only if he is not able to explain his possession of them. Itis not possible 
to communicate with the accused because he was born deaf and dumb and there 
is nothing to indicate that he was asked to explain or he explaineds If he could 
nst be made to understand what he was asked and if he could not give an expla- 
ration, n inference under section 114 can.be drawn. -It is-only ifan explanation 
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is called for and he fails to- give a‘ satisfactory one, such a presumption could be 
drawn. In these circumstances, I do not think, I "will be justified in supporting 
the conviction. It is unnecessary to take further steps in this case in yiew of the 
fact that the accused has been in jail for three months. He is accordingly acquitted 


and set:at liberty, ` M / 
V. s. 2 O————— _ Reference answered and accused'e 
acquitted, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Jusyice KUPPUSWAMI ÁYYAR., 

“Munuswami Pillai ag . e 7 e. — Petitioner* 

ve ` e 
Doraikannu Ammal .. Respondent. « 


Criminal Procedure Cale (V of 1898), section 488— Ordi for maintenance in favour of wife—Husband 
and wife living together thereafter as such—Order, if and how far effective. 


f subsequent to the passing of an order for maintenance in favour of the eife, the husband 
and wife happen to live as husband and wife, the order must be regarded as having become ineffective 
and inoperative. In such a case the question whether in fact they lived as husband and wife after 
the order for maintenance should be considered and decided. : i 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the- High Court will be pleased to revise the order of the- Court of the Special 
First Class Magistrate of Saidapet, dated 18th October, 1944. in a :C.- No» 37 of 


1944. 


A. Rümaswamti Atyangar for Pélitonér?" 
.V. C. Gopalan for Respondent. I 
` The Cqurt made the following 


Onpzn.— This is a petition to revise the.order of the Special First Class Magis- 
trate, maldapet, enhancing thg rate of maintenance awarded to the respondent, 
the wife of the petitioner, in a previous order of that Court on the ground that the 
life-has become costlier and tuat she could not be able to live on the same rate of 
maintenance. 


One of the objections ased by the petitioner. (husband) is that he and his 
wife had lived together as husband and wife after the passing of the preyious órder 
and that therefore the original order of the Special First Class Magistrate has ceased 
to be effective it will have to be decided whether a claim for maintenance is sus- 
tainable on subsequent conduct. Of course, the wife pleaded that there was no 
real, living as husband and wife, that, when she applied" on a prior occasion for 
enhancement of the rate and when that petition came on for hearing, her husband, 
to escape the consequence of an enhancement of the rate,. played a fraud on her 
stating that he would take her back and mgifitain her and she agreed not to press 
the petition. But in two months he made it impossible for her to live with him 
in the house. by placing her in charge of his cattle while he himself was going and 
messing in his concubine’s hóuse and sleeping these whife her mother was feeding 
‘her, The ruling i in Venkayya v. Raghavamma’ is to thg effect that an order for maiff- 
tenqnce ip favour of a Hindu wife must be regarded as having become ineffective 
if,subsequent to the pgssing of the order, they happen to live as husband and 
wife. The question for tónsideration ws stated at page 25 by His Lordship 
the Chief Justice as being whether % wife who has obtained a decree for maintenance 
could: enforce it &fter having cohabited with her husband. .Here the wife denied 
that she had cphabited with her husband and stated that she was. only subjected 
to a ruse by her husband who offered to take her and made her live in his house 
‘but was not*taken care of by him. She denies that she lived with her husband 
as, husband ane wife. If she had lived. with. her husband as husband and Ma 
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an' order, whether a decree of à Civil Court or am order of a Criminal Court would 
cease to be operative and therefore. she will have to base. her claim on facts which 
happened subsequent to their living as husband and wife. ‘The question has not. 
been considered by the lower Court. The order of the lower Court is therefore 
set aside an& the petition is remanded to the lower Court for considering this aspect 
of the case and disposing of the case in the light of these observations. 


| V.S. — Petition allowed. 
IN THE HIGH COURT: OF JUDICATWRE AT MADRAS. 
PRESENT :—Mr. Juster- YAHYA ALI. e 
Chunduru Raja Burn e 7 po .. Petitioner? ` 
U: f ; Boy 
Chunduru Ramakrishna Rao (minor) and others —: vw  .. Respondents. 


Hindu Law-— Widow-—Declaration of her right to & sum in Court as, her sharf—4Application to, an the; 
amount—Demand of security—Not proper in the absence of justifying circumstances. 7 


iere in a p&rtition suit a Hindu widow was, declared entitled to a certain amount i: in. oat 
being her share out of the sale proceeds of à certain family house, and there was no condition impósed 
on her right to or power over her share by either the preliminary or final decree, but when-she’ 
applied to draw the money from Court, the Court insisted on her fürnishing adequate security, . 


Held; that the order of the Court calling for security was neither correct nor proper in view of 
the absence of any special circumstances justifying the demand of security. 


Petition under section 115 of Act V of «948, praying that the High Court. will. 
be pleased to revise the order of the Court of the Subordinate Judge, Bezwada, 
dated goth October, 1944, in C. M. P. No. 924. of- 1944 in O. 5. i of 1941. 

V. Rangachari for Petitioner. 


M. eAppa Rao for Respondents. 
The Court delivered the following - 


JupGMENT.—The order of the. lower Court in this case is very- cfyptic The 
petitioner is a Hindu widow and she was declared entitled in a partition suit to 
a sum pf Rs. 4,896-2-7 being her share out of the sale proceeds of the house belonging 
to the family. Neither the preliminary decree nor the final decree imposed any 
condition on her right to or power over he? share. -It was not in -any of those 
decrees directed that she should furnish any security in respect thereof. When 
however shé-applied for the issue of a cheque on the execution side, the learned 
Subordinate Judge directed her.to draw the amount on furnishing proper security 
and the reason given by him in that order is that she is only a limited owner under 
the Hindu Law. By itseff this is not a sufficient reason as would appear from the 
decisions in Umayal Achi v. Lakshmi Achi! and Lingamma v. Venkayya?. In the former 
case, the learned Chief Justice observed : 

* A female heir only takes a limited interes put she is entitled as of right to be placed în possession 
ofher share. Should it transpire that she is dissipating. moneys which have come to her and is thereby 
defeating the reversioner he can ask the Court to insist on security pang furnished but such a position 
could only arise after partition,’ 

In the latter case, following the detisions referred to Hec Sf the Patina ad Allaha- 
bad High Courts, the learned Judges found that security should not be taken from 
a Hindu widow of a‘separated Hindu merely on the ground that she is 4 limifed 
owner. In the ordinary way a Hindu widow ought not £o*be called upon to give 
* security at all. But there might be special cicumstances for requiring a Hindu 
— widow. to give security. Reference was made "to*the decision .of the Judicial 
Committee in Vasanji Morarji v. Chandabibi*; where,it was obsefved that the estate 
taken by a Hindu widow is not to be regarded as an ordinary life estate because 
in certain circumstances she can give an absolute and complete title ang within the 
limits imposed Upon her, the-female holder has the most absolute: powers of ‘enjoy, 
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ment: On the other side, attention was drawn to Arunachalam Ghetti v. Krishnavent 
Ammal!. The facts of that case were peculiar. They are set out at page 701 
of the report and in view of the special circumstances obtaining in that case, the 
learned judge.held that there was justification for asking the widowfto furnish 
security. ° 
The special circumstances relied upon in the present case are these.- The peti- e 
tioner’s interests and attitude are hostile to those of her minor sons. She is living 
away from her husband and she'is living an unchaste life. Taking all these facts 
to ke true, although some of them are not admitted, it is impossible to hold that 
individually or cumulatively they establish thet the widow is likely to waste or 
squander away her share of the sale proceeds of the house. In some of the cases 
bearing upon the point, the nearest reversioners have come forward and asked 
for some restrictions to be placed upon the powers of disposal of the widow alleg- 
ing that there was gfound for apprehending that the property would be wasted. 
In the present case, as pointed out on behalf of the petitioner, the respondent is not 
even the nearest reversioner. The petitioner was sued as the legal representative 
of her deceased son and in that way it was a case of inheritance rather than of survivor-. 
ship. Lastly, with regard to the alleged hostile attitude, there is the circumstance 
that the adult son is not only living with her but is practically sailing with her in 
this case, Having regard to all these considerations, I am not satisfied that the 
order of the learned Subordinate Jüdse calling for security before the petitioner 
withdraws the amount is either correct or proper. l 


The petition is allowed and the order of the lower Court is set aside and the 


application filed in the lower Court for the issue of a cheque is granted. Noorder 
as to costs., = 


K.C. soon ane ere Petition: allowed. 
` e IN*THE HIGH CQURT OF JUDICATURE AT MADRAS. 


PRESENT :— Mn: Justice WadswortH AND MR. JUSTICE PATANJALI SASTRI. 


' N. M. P. L. Palaniappa Chettiar Estate represented by first * j 
executor, Chokkalingam Chettiag — - .  ..  Appellani* 
v. 
V. N. S. Ramaswami Naidu and others .. Respondents. 


Madras Agriculturists’ Relief Act (IV of 1938); section 3——Right to relief under the Act—Estate of a 
deceased person. a 


* 4 4 E . . e. "4 e 
` e There is no provision of the Agriculturists Relief Act under which such an impersonal entity 
as an estate of a deceased person can claim relief. The estate is not a person and if itis not à person, 
it cannot be an agriculturist by the terms of the definition in section 3 of the Act. The question 


"i assessment of the estate is a matter of no relevancg for determining the right to relief under the 
ct. : - ec 


. « Appeal against the decree of the Court of the Subordinate Judge, Mayavaram, 
in O. S. No. 29 of 1943. à ie 
R. Rangachari for Appellant. o 


~-a K. V. Ramachandra Aiyar and T. R. Ramachandfan for Respondents. 
The Court delivered the following l 


JUÒGMENT.—-It seems to us thet the question of the assessment of the estate is 
a matter of no relevance for detérmining the right to relief under Madras Act IV 
Of 1938. The éstate is not a person and ifit is not a person, it cannot be an 
agriculturist by the terms of the definition in section 3 of the Act. We-are not 
here concerned with the question of a claim by beneficiaries under a trust to relief 
under the Act in respect of liabilities imposed on them through the trustee. -Nor 
‘are we concerned with a decree against the executors personally. The decirte is 
onfy egainst the estate in the hands of the executors and there is no provision of the 
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Act under which such an impersonal entity as an estate can claim relief. In- fact 
the -estate-is a charitable estate and would seem to be expressly excluded by. the 
‘terms of section 3 (1) of the Act. The appeal is dismissed with costs of respondents 1 
to 3. . 

V.S. zs ————— a Appeal dismissed. 


e IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice WADSWORTH AND Mr. Justice PATANJALI SASTRI. 
poten Anjaneyulu and others g = E A perans 22 


1 U. ? '. g 
Kalakoti Saravayya ance others | is Riu. * 
e Madras Agriculiurists? Relief Act (IV of 1938), section 8, Explanation —Ttwo debis due by same debtors to 


two different creditors—Discharge by joint mortgage executed in "Povour of the two cregitors— Mortgage if can be 
scaled down as renewal of separate debts to each of the Goint mortgages. 


Where a debtdue to 4 and another debt due by the same debtors to B, have been disch&arged 
by a joint mortgage executed by the debtors in favour of A and B there is na renewal because the 
creditor is not the posed The two joint mortgagees cannot be deemed to be the same creditors as 
either or both of the two individual creditors acting separately and independently of each: other. 
The mortgage cannot be treated as if it were two debts each of which could be scaled down separately. 


Swami Setti v. Lakshmireddi, (1944) 2 M.L.J. 142 and Balireddi Vissanna alias Viswanadham v. 
Venkayala Appalanarasayya, (1944) 2 M.L.J. 390 (1), applied: 
Appeals. against the order of the District ‘Court, West Godavari, Ellore, dated * 
the 15th March, 1944, and made in O. P. No. 42 of 1943. 
° D. Suryaprakasa Rao for Appellants. a D 
@. Chandrasekhara Sastri for Respondents. : zo aes 
The Judgment of the Court was delivered by ld 


Wadsworth, 7—These two appeals arise out of an application te declgre the 
‘amount due under a mortgage, applying Madras Act IV of 1938 and the rules 
framed thereunder. The mortgage in question is Ex. D-1 dated 20th November, 
.1936, for a sum ef- Rs. 6,680 in favour of two persons each of whom was previously 
entitled to amounts from the debtors which were equalised and clubbed together 
in the joint transaction. There is nothing in 1 the recitals of the mortgage Ex. D-1 
‘to indicatesthat the debts due to each of the two mortgagees separately were to be 
kept separate under the mortgage contract. 


The position therefore is that a debt due to A and another debt due by the 
“same debtors to B have been discharged by a joint mortgage executed by the debtors 
‘in favour of A and B. The lower Court has treated the mortgage as if it were ‘not 
one debt but two debts and has scaled down each portion separately. C. M; A. 
No. 411 of 1944 is an appeal by the gnortgagors in respect of the disgllowance of 
their claim to relief having regard to the antecedent history of the portion of the 
mortgage debt due to second mortgagee. C. M.A. No. 568 of 1944.is.an appeal 
by the first mortgagee against the relief given to the snortgagors in respect of the 
antecedent history of the portion of the debt due to him. 

Quite apart from the uesfion whether there is any renewal at all by.the jgint 
mortgage, it is plain that the contention of the appellants ip C. M. A. No. -411 of 
1944 must fail because the antecedent prdmissgry noté which is. discharged by the 
mortgage is not in favour, of the second mortgageg*but..in favour of the second 
mortgagee’s adoptive mother and obviously one cannot go into the question whether 
she was a benamidar for her husband. There can 1 be no renewal of an anterior debt 
in. 2 favour of a different creditor. v ox 


The appeal of.the first mortgagee raises the basic question whethtr there can 
be any renewal at all in the present cycumstance. It has been repeafedly held 
that when a debt due to A and B is.discharged by the execution of another docunfent 
in favour of ‘A alone, thére is no renewal becaust the creditors are not the same— 
—————————————————— 


tA, A. O. Nos, 411 and 568 of 1944. S 10th August, 1945.0 
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vide Swami Setti v` Lakshmireddi+ and; Balireddi-Vissanna alias Viswanadham v: Venkayalà 
Appalanarasayya®. It was held by one of us.in an unreported casé—4C. R. P..No. 2050. 
of 1940—that when a promissory-note in favour of A-is discharged by another pro- 
missory note in favour of A and B, there is no renewal because the creglitor is-not 
me same. lt'seems to us that the. same prine must APP e here! No -doubt 


Es the execution of a new document in favour of A and B is a renewal. It seems 
to us that the two joint creditors cannot be deemed to be the same' creditors as 
either or both of the.two individual creditors acting sepatately and independently 
of each other. ` In this view we dismiss C. M. A. No. 411 of'1944 with costs and 
we allow C. M. A. No. 568 of 1944 with costs and there will be-a declaration that . 
the amount due on the mortgage is the principal sum, of Rs. 6,680 with interest 
at 5 percent. from 20th November, 1936, up to the 22nd March, »938, and there- 
after, at 6 per cent. per annum, the payment of Rs. dod being adjusted to prineipaj 
as on:the. Ist April, 1937: 


K.S. 22 z ——— | c M.A. No. a of 1944 dismissed 


mE | "s... CMA No. 568 of 1944 allowed. 
es IN THE HIGH COURT OF JUDICATURE AT MADRAS., | 
PRESENT :—MR. Jusrice CHANDRASEKHARA AIYAR. 


Achanta Venkata Purna Sivaramayya and others ^: 5. a anpalan” 
a ACE MN e. 
v. ae I ^ : 
Manne Venkayya and others , — ES Kg Fihom 


“Thansfer of Property Act (IV of 1882), section 56—Right of EN ES undertaking to relieve 


certain items of mortgaged property from thesencumbrance—Failure to do so—Right to demand item sold to him 
‘being’ sold last. -> 


"The mortgagors of the suit properties sold one of the two items toa certain Burchaser and it was 
expressly recited in the sale deed that “it hag been settled that the aforesaid sale consideration shall 
bé paid by you immediately after the registration of this document, towards the debt due in respect 
of the mortgage dated 14th December, 1919.". In a suit on the mortgage the purchaser claimed the 
right to have the item sold to him gold last, stating he had discharged the mortgage by payment. 
Though finding against the payment pleaded, the lower appellate Court: directed the particular item 
to besold last. On appeal against such a direction, 


Held, that as*between the mortgagor and purchaser, the latter undertook to discharge a previous 
cuf imbrance on one of the properties and failed to do-so, he could not insist on the burden of the 
"mortgage which subsisted only.by reason of his default being thrown in the first instance on properties 
"which- were intended under the contract to: be relieved from the obligation of the encumbrance. 
-In the circumstances neither law nor equity justified &he direction made by the lower. court. à 

Appeal against the decree of the District Court of West Godavari at Ellore 

in “A, .S. No. 101 of 1943, preferred against the decree of the Court of the Sub: 
ordinate.Tudge.of Nargaput i in O. S.. No; 48 o$ 1942* E ii 
... V. Parthasarathi for Appellants, ZEE" DUELO 
9 . M. + Appa Rao: and Ch..-Raghava Rao for. Respondents. an T C 
^. he Court. delivered the following, © l i =. 


* Jupement.—This appeal hag Been preferred by defendants 1 to 8 and it 2t 
‘to-a mortgage axecuted by defentiants I and 2-and their deceased father in favour 
of the: 13th deffhdant for ‘a sum of Rs. 3,000 oii 14th December, 1919. The 
plaintiff now' stands ‘in the shoes of the’ mortgagee. In 1930 the mortgagors sold 
one of the $wo items mortgaged to the gth defendant under Ex. P-4, and he sold it 
.to the roth’ defendant who giftéd it to the’ 14th defendant. . The sale to the > gth 
"defendant was for the purpose’ of discharging the. mortgage debt of. Rs. 3,000, and 
‘it is‘expressly recited in the deed that “it has been settled that the aforesaid sale 
ae ee ee ee i ee EN 
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r.. (1944).2 M.J. 142. a ud "(1944.2 MLJ. 890 (1). 
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-consideration shall be paid by you, immediately after the registration of this docü- 
. ment, towards the debt due in respect of the mortgage dated 14th December, 1919.”’- 
.A debt due on another mortgage is also mentioned in the sale deed as an item that 
the gth defendant undertook to. pay off.;. but nothing appears from the records as 
to what h&ppened to that mortgage. The gth defendant glaimed the right to 
have item (1) sold to him, sold laststating that he had discharged the mortgage by 
* payment to the 13th defendant. "The Subordinate Judge was not prepared to record 
any definite finding if the amount had or had not been paid by the gth defendant, 
but proceeded to consider the question whether it wàs an open payment, assuming 
that the amount had been paid. In paragraph 11 of his judgment, he does*not 
wish to record a finding ; but, in paragraph 12 he says: | "E DE dcn 
- *! I, therefore, hold that tRough the payment of Rs. 3,000 by the gth defendant is true, it has not 
been proved to be an open payment." es : d Meo . 
Findlly, while decreeing the suit, he gave,a dirtction that iten. (1) should be sold 
dast..  . él An NN: ZA" 
:*On appealeby defendants 1 to 8, the District Judge found against the payment 
pleaded, in these words : Ec MDC SM NL "naa 
** These are some of the circumstances on the strength of which Iam inclined to agrée with 
the appellant's contention that the gth defendant did not pay the.purchase money under Ex. P-4." . 
But, still he allowed the direction in the decree about item (1) being sold last to 
stand, as he was of the opinion that there was mo ‘‘ contract to the contrary " made 
out within the meaning of section 56 of the Transfer of Property Act, which provides 
for marshalling. WENN C EE: T l 
° The question in this appeal is. whether this part.of the decree in.favour.of. the 
gth defendant, in whose shoes stands the 14th defendant, that item (1) should be 
sold last is justified arid warranted. We are governed in this matter by section 56 
of the Transfer of Property Act which confers a statutory right on the. purchaser 
to insist on the mortgage debt being satisfied out ofethe property rot sold tó him, 
in the absence of a contract to the contrary. - The contract to: the contrary need 
not be express ;,it may be implied ; that is, if, from the facts and surrounding 
circumstances, an inference could be drawn negativing the.right of marshalling, 
effect must be given to that inference, even though the contract does not say in-so 
many words that there shall be no such right in the purchaser. - From the cir- 
cumstance that the gth defendant undertook in the sale deed to discharge this 
particular encumbrance—in fact the sale to him was for the very purpose that the 
other properties subject to the mortgage should be freed from the encumbrance— 
how could we say that hé could claim.marshàlling and thus throw the: burden*of 
the mortgage primarily on: the properties. not sold to him. I am-not able to see 
why we should not hold that there was a contract to the contrary. In Muhammad 
Abbas v. Muhammad Hamid*, where a Question arose as regards the right, to contri- 
bution by purchasers of properties mortgaged, it was held that the plaintiffs, who 
undertook to discharge the encumbrance that existed,on the. two properties and 
were left in possession of funds for that purpose, could not daim contribution from ` 
th@-defendants who purchased ene of the properties as free from enctimbrances. 
Marshalling which is enunciated ‘in section 56 is the converse of contribufion and 
the ground on which the Privy Council in Ganeshi Lal v. Charan Singh? distinguished 
Muhammad Abbas v. Muhammad Hamid! from the facts before them was that, in the 
case with which they had to deal, the appellants wHo claimed the;right to contri- 
bution, were not parties to the contract between the mortgago?*and the purchaser 
Shersingh, the ancestor of the respondents. In a case where, as betwten the mort« 
gagors and the purchaser the latter undertook to discharge a previpus encum- 
brance on one of the properties and failed to do so, he cannot insiston the burden. 
of the mortgage which subsists only by reason of his default, being- thrown in. the 
first instance on properties which-were intended under the contract to be relfeved 
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‘from the obligation of the encumbrance. In-my view, a case has been made out 
even for the appellants insisting that item (1) should be sold first ; but that is not 
what is wanted now. All that we are concerned with is whether there should be 
any direction that the gth defendant's item (1) should be sold last. Neither law 
nor equity justifies such a direction. . 5 ] iM 
_ "The second appeal is allowed with costs right through. Sa 
K.C.- 007 ———————— gi l Appeal allowed. 
IN THE HIGH CQURT OF JUDICATURE AT MADRAS. 
nw ^. PnesENT :—MR. Jugrice KUPPUSWAMI Ayvar. y s 
lammina Mutyalu . à | i ..— Appellant.* 


e 

Explosive Substances Act (VI of 1908), sections 2, 4 and 5—Accused fgund in possession of yellow phos- 
phorus in water in a botile in its natural form —JNo inflammable substance found along with it likely: to. cause 
explosion-—Intention io cause an explosion not qevidenced —GConviction for offence punishable under section &— 

"Sustainability. E oom. oa 007 2 2 
eWhen following certain fires in a particular locality the house of the accused was searched, a 
bottle containing yellow phosphorus in water was found along with certain ogher substances like 
petrol, denatured spirit, lead chromate, aluminium powder and ferric oxide, he was prosecuted 
and convicted for an offence punishable under section 5 of the Explosive Substances Act, ` On revision, 
~ Held, that in the natural form in which phosphorus at the time of the search was found in water 
in a bottle, it was not an explosive as defined by section 2 of the Explosive Substances Act, and that 
the accused was not guilty of the offence with which he was charged, as possession ofit by itself 
would not be chargeable under the Act. It is only an incendiary. Ifit had been used or found in 
a state in which it was used oradapted for &xploding a bomb, then it could be said that it yould be 

an explosive substance as defined in the Explosive Substances Act. - ZEE 5s 
Appeal against the judgment of the Assistant Sessions Judge of the Court of 


Session of the Kistna Division at Bezwada in case No. 4 of the Calendar for 1945. * 
^. B. Fagannadha Das and C. V. Dikshatulu for the Accused. "wg 
. <- The Public Prosecutor (V. L. Ethiraj) on’ behalf of the Crown. 

Fhe CBurt delivered the following ` ^. `- B 


.. Jupcment.—The appellant has been convicted by the learned Sessions Judge 
of Kistna for an offence punishable under section 5 of Act VI of 1908 and sentenced 
to transportation for 5 years. He was charged also for having confinitied an offence 
under section 4 of that Act but he Ims been acquitted in respect of the same. 

. The Reserve Police Force which was temporarily located at Bezwada was 
housed in temporary huts by the side of the Bandar canal. On 15th? November, 

1942, even before the huts were completed, a corner in the line caught fire. On 
pulling down ghe palmyra leaves from the roof, two cotton balls were noticed each 
‘$-an inch in diameter. The balls were suspected to be Bhosphorus balls. On 6th 
December, 1942, when a sentry was keeping watch, he saw fire breaking out,from 
the eastern side of the police line at 5-90 p.m. © At 3 P.M., on 7th December, 1942, 
the housé of the accused was searched in which several articles were found, M. Os. 
I to 17, viz., a Congress flag, an earthern tub, a dirty black cotton, a cigarette 
tin containing yellow powder, another containing grey powder and a third 
containing chocolate «*owder, a cigar lighter with a fope foil, an empty tin, an 

` empty green bottle, a white bottle containing white tablets, a bottle containing 
patrol, e bottle of denatured spirit, a big jar containing a liquid like varnish; a 
sandal wood oil tin, a book of ** Swatantragarjana," rules and objects of Andhra 
Congress Socialist Party, and twe books of: 'Bhinna Margamulu" of Andhra 
Rashtra Congress Sangham"? e Among the articles recovered was also a blue bottle 
with yellow phosphorus in the water inside. The accused was not there nor was 
he found. A charge-sheet under section 436, Indian Penal Code, Rule 35 (4) 
read with rule (a) of the same rule and section 121 of the Defence of India Rules, 
and sectiorfs 3, 4 and 5 of the Explosive Substances Act read with Ordinances II and 
III of 1942, was filed. . Sanction was acgorded by the Government to the prose- 
cutien filed under sections 4 and .5 of the Explosive Substances Aet. He was 
prosecuted for the charge framed only under Act VI of 1908, for possessing yellow 
———HH— Ü(aÓ( M Q a  — r—————PP— 
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phosphorus, and‘he has been convicted for an offence punishable under section 5. 
of that Act. On r9tb October, 1944, the accused-surrendered himself before the 
Joint Magistrate, Bezwada. As pointed out by the learned Assistant Sessions. 
Judge, tha Committing Magistrate had indicated that though the police tried to 
connect iN accuse with the fire in the police line, the prosecytion failed to connect 
e him with the offehce of setting fire to the police huts. The accused admitted: 
that he had all articles mentioned above except the bottle containing phosphorus 
in water, which he said was not his. But he said he had a smaller bottle in which 
he had kept some scent. ‘There was evidence that When the house of the accused 
was searched there were mediators present then and when the articles were seized 
a mahazar was also writtem. From the evidence of the witnesses present, ‘it is 
clear that all the article¢, M. Os. 1 to 17 were 3n his house and that M. O. 8 was 
ope of them. l ZEE oo re 
The main question for consideration is whether the yellaw phosphorus which 
was said to have been found in M. O. 8 is an explosive substance, the possession 
of which is an*offence under section 5 of Act VI of 1908 which remarks: ^ ':. 


.'* Any person who makes or knowingly has in his possession or under his control any explosive, 
substance, under such circumstances as to give rise to a reasonable suspicion that he 1s not making 
it or does not have it in his possession or under his control for a lawful object, shal], unless he can 
show that he made it or had it in his possession or under his control for a lawful object, be punishable 
with transportation for a term which may extend to fourteen years, to which fine may be added, 

' or with imprisonment for a term which may extend tp fwe years, to which fine may be added.” 
The prosecution has to prove that the accused had in his possession any explosive 
substance under circumstarices which lead to a reasonable suspicion that he 1s not 
having it for a lawful object. As already stated the Committing Magistrate himself 
has f8ugid that it has not been proved that the accused had anything to do with the 
fire in the police linés. In the charge, it is stated that the explosive Substances in 
his possession were phosphorus, petrol, denatured spirit, lead chromate, aluminium 
powder and ferric oxide. "The appellant. was a «arpenter and there is fiothing 
surprising in his having had petrol or denatured spirit, lead chromate, aluminium 
powders and fgrric oxide for his profession.. Therefore it cannot be said that, 
from the fact that he had them he must have had an unlawful intention or that 
there were circumstances to indicate that fe was not having them for a lawful 
object. If is only in respect of the yellow phosphorus it is urged that its possession 
would make it an offence punishable under section 5. Yellow phosphorus by itself 
is not an explosive substance, and under section 2 of the Act, the expression, 


** explosive substance ” is defined as follows : e ! 
“ Tn this Act the expression ‘explosive substance ° shall be deemed to include any materials for 
making any explosive substance ; also any apparatus, machine, implement or material -used, or 
intended to be used, or adapted for causing, or aiding in causing any explosion in or with any explosive 
substance ; also any part of any such apparagis, machine or implement." zu A ot, 
It is stated in this case that it is a material used or intended to be used or adapted 
for causing or aiding in causing any explosion in or with explosive substahces. 
Tt is not shown that this Phosphorus was used or was mtended to be used for causing 
- & aiding in causing any explosion. P. W. 11 who is the officiating Inspector of 
Explosives states that the yellów phosphorus found in M. O. 8 was an incendiary 
material which spontaneously burns when exposed to.air, that by itself it is not 
an explosive substance as defined under Explosive Rules. He said that under 
the Explosive Substances Act this phosphorus subsjance in conjunction with other 
. explosive material may form a component part of an explosiye contrivance. He. 
gdded that the phosphorus may serve as the initiator to cause explosion of that 
explosive contrivance. He also stated that he did not find from the 9: material 
. objects. filed in this case that any combination of the same would form explosives. 
He further stated that he did not find any materials with relation to which any of 
z^ the M. Os. including phosphorus can.De regarded as explosives. He edmitted*that 
"petrol was used for removing dust from furniture. ` As a matter of fact in Ex. E-i, 
the report submitted by the witness, he has not stated that any articles sent to him 
inclusive of the phosphorus which he destroyed were explosive in character, «Nor . 
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has:he stated that phosphorus. falls within the category of explosive’ substances’ as 


defined in Act III of 1908. The learned Judge, after pointing out that the testimony: 
of P.W. 11, the expert may not help one to decide whether the material “ plios-. 
phorus ”’ would fall clearly within the first or the second category of ‘ Explosive. 
substance *' as defined,under section 2 of the Act, says that any doubt on tfe question 


must be held to have been set at rest by G. O. Ms. No. 4316 Home Department, 
dated 20th November, 1942. It is a notification under the Defence of India Rules 


and -has nothing. to do with the Explosives Act and it says that His Excellency- 


the Governor of Madras prohibits the possession, carrying, use, sale or other disposal 
by any person of yellow phosphorus, ‘in the Province of Madras, except under, 


and in accordance with the tetms and conditions of æ license granted by the Pro- 


vincial.Government or the Commissioner of Police in the City of Madras and the 
District Magistrate concerned elsewhere. It no doubt prohibits the possession 
of yellow. phosphorusgwithout license. It js not for contravention of this notification 
issued under the Defence of India Rules the accused has been prosecuted and. fined. 
In another G. O. Ex. H-2 it is mentioned that sulpher, sulphides ©f arsenic, red 
phosphorus and yellow phosphorus are substances, which are capable of being 
used in the manufacture of bombs. After quoting G. O. 387 Ex. H-2, the learned 
Judge observes, “ By virtue of such notification red phosphorus and yellow phos- 
phorus” are declared as explosive substances. In these two G. Os. all that is 
stated is that they can be used in theemgnufacture of explosives and thereforg it is 
necessary to restrict the possession of such articles by individuals; but it cannot 
amount to a notification under section 17 of the Explosives Act, 1884. Further this 
' notification was under the Defence of India, Rules and not under section 17 of the 
Explosives Act. All that is urged before me is whether this phosphorus cam be 
said to be a material used or intended to be used or adapted fbr causing, or r aiding 
in causing any explosion in or with any explosive substance. ‘There is absolutely 
no evidence that the yellow phagphorus as found in the bottle had been used or was 
intended to be used in causing amy explosion in or with any explosive substance, 
because it was found in water in the bottle in its ordinary state, It is only an 
incendiary. It can be used in a bomb which is an explosive Substance as an 
incendiary, but there is. nothing to show that this phosphorus as found was adapted 
for causing or aiding in causing any explosion in or with any explosive substance. 
If it had been used or wasfound ina state iri which it was used or adapted for exploding 
a bomib, then it could be said that it would be an explosive substance as defined 


in section 4 of the Explosive Substances Act. In the natural form in which it was ` 


foung at the time of the search in water in a bottle, it is ndt an explosive substance 
as defined in Act VI of 1908. I therefore find that the accused is not guilty of the 
offence. with which he is charged. Possession of it might be an offence under the 
Defence of ‘India Rules by virtue of the no yacanons, Exs. H-1 and a, but it is 
not the subject of the present charge. 


Consequently, the appeal is allowed, the conviction and sentence are set aside 
and the accused acquitttd. 


K. C., —Ó E Appeal is 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


, Present :—— Ma] USTICE CHANDRASEKHARA AIYAR. ; 
Ramachandra Prabhu and another ' .. Appellants* 


Cipi ^ P š 2 


Mahadevi alias Kunhi Thamburatti styled as Manaviyathan Valia 
Thamburatti of Kozhikkot Ambadi Kovilagam and another ..  Respondénts. 
‘Egndlord and lenant—Denial of landlord’s title iB the reply to the landlord's notice—- Works out a 
ee tenanty —Second appeal—Raising of question not raised in the written statement. 


l S.A, Nos. 1308 and 1324 of 1944 and. l a B d and August, 1945. . `. 
&.A.A.O. No. 228 of 1944. -e pe 2 s at 
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“In order. to-work out a forfeiture of tenancy in India it is not necessaty:that the denial by a tenant 
of the landlorq’s- title; should be embodied in a judicial proceeding. -- Where there-was a cur: of 
the landlord's title in the reply sent by the tenant to the. notice issued by the landlord, a 


Held, o denial Was enough to work out a- forfeiture. ee 


P 
” wre 


LI 


- Rachotapp swarappa.v. Konher Arna aa (1934) I.L.R. 5g.Bam. 194; Maharajah TUM v. Bikini 
Pattamalident, (1918) 36 M.L.J. 543 : L.R. 46 LA. 109: L.L.R. 42 M ad. 5 ad.-589 (e.c: :) ‘and Padmanabhagya 
y. Ranga, (1910) 20: M.L.j. 930°: LL.R. 34. Mad. 161, referred to. 


A pure question of law can be raised in second appeal even though’ it was not pleaded i in tha 
written statement but which was allowed to be ee) in the Cour DON mad which doe not aig: 
any further investigation of facts. ; E ex 

. Appeals against the decree of dió Cofirt of the Subordinate Judae Sofith 
Malabar, at Calicut in A. S. «No. 68 of 1943, preferfed against the decree of the 
Court of the District Muhsiff, Calicut, in O, S. No. 594 of 1939, etc. 


e A, Narayana Pai for Appellants. 


P. Govinda Menon, V. P. Gopalan Nambiar, C. K.. Vistanatha sie and 
K. Kuttikrishna Menon for Respondents. - l 


The Court ;deltvered the following . . ` ” ien 
" JoneuzNT.—S. A. Nos. 1308 and 1324 of 1944-and. 4C. M. S. “A. No. M of 1944. 


S. A. No. 1308 of 1944 has been preferred by the defendants 12 and 13 and 
S. A. No. 1324 of 1944 by the second defendant. The second defendant stands in 
the shoes of the. original lessee Raricha Miofpan. Defendants 12 and 13 hold 
subordinate interests carved out from the original lease Ex. P-6, having become 
entitled thereto under several transactions ; in fact, they are sub-kanomdars, the 
original kanom having been created in favour of one Venkataramayyar A the 
tenant “under a deed dated 1ọth January, 1908. 

. The suit was instituted by the jenmis for recovery of possession and for arrears 
of rent due. The recovery of possession was sought on the ground that the tenant 
denied the landlord’s title and there was in consequeice a forfeiture of the tenancy. 
The District Munsiff held that the lease evidenced by Ex. P-6 dated 3rd December, 
1898, Was goverMéd by the Transfer of . Property Act and that, as there was no 
notice from the landlord showing his intengon to terminate the lease which is 
required under section 111 (g), no forfeiture was incurred, and therefore he gave 
a decree onl¢ for rent. But, on appeal, the Subordinate Judge decreed the €viction 
finding that forfeiture has been worked out.by the notice Ex. P-8, by the tenant in 
answer to the.landlord's notice. Ex. P-7. EHe.took the view that the lease was not 
governed by the Transfem of Fon, Act, having 1 been erame Tr agricultural 
purposes. . - 

The second defendant, ais represents the interest of the son tenants, 
and defendants 12 and 13 who are sul-kanomdars from him -have preferred: -these 
two appeals. Mr. K. Kuttikrishna Menon stated that he was not pressing his second 
appeal, S. A. No. 1324 of 1944. ‘This mearis that the original tenant.or the pergon 
standing in his shoes is’ prepared to abide by the decree of the lower appellate Court 
holing that-a forfeiture has been incurred. If the tenancy itself is forfeited-in this 
manner, whether persons in the position of defendants 12 and 13 who hold derivative 
interests under the tenant by way of kanom or assignment, can be heard to say that 
their interests are not affected will depend upog the principle of law embodied in 
section 115 of the Transfer of Property Act, though tbe Act will not in terms apply 
to this case in view of the finding of the lower Court. Butitis. ungecessary to pursue 
um point further as the objection was not seriously pressed by Mr, Goyinda Menon. 


The only question that remains is whether the denial has worked out forfeiture; 
as held by the Subordinate Judge. -It was argued for the appellants that the denial 
in Ef. P-8 did not work, out any. such farfeiture because it. cannot bé said to bea* 
denial of tle landlord’s title in -any matter of "record ^ as the wort has *been 
understood and interpreted by the Judicial Committee. of the Privy Council.. «Tt is 
clear law ‘that, in cases in which tht Transfer of Property Act does not apply, clear 


and- unambiguous denial of the landlord's title would be enough to ;work-óuf a 


e e 
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forfeiture and to support a suit in ejectment ofthe tenant and that it is not necessary 
for the landlord to do something showing an intention to determine the,lease as the 
result of the denial. There can be:no doubt that Ex. P-8 contains and constitutes 
such a denial.. Is it necessary that it should be contained in some “ regord:’’ such 
as a judicial proceeding? It is possible having regard to some antigue -techni- 
calities peculiar to Real Property law that in England in ancient times some qualifi-, 
cation about the place where the denial is to be found was considered necessary. 
Whether it should be insisted on at the present day when most of these technicalities 
have been wiped away is itself a matter of doubt; but whatever that may be, 
I sée no ground, and there is really nb authority, for holding in India that, before 
there can be a forfeiture, the denial of the landlord’s title to work out forfeiture. 
of the tenancy must be embodied in a judicial proceeding. I am not prepared to, 
read Broomfield J.’s observations in Rachotappa Ishwarappa v. Konher Amnarqo! 
as imposing any sugh condition, dr Maharaja of Jeypore v. Rukmini Pattamahdevi? as 
.invelving any such position. In the Privy Council case, denial before the. suit 
was not a denial of the landlord's title but a denial of the terms ef tenancy 4s set 
up by the landlord. The denial here relied on as working out a forfeiture’ was 
a denial of the title itself. Padmanabhayya v. Ranga? was a case where the denial 
was a notice before the institution of the suit and this was held enough to work 
out the forfeiture. In the later decision in Korapalu v. .Narayana* this particular 
question was not considered, though criticism was directed by Sadasiva Aiyar, J., 
against the view that in such a case the landlord had to elect between one of two 
courses. S 
It was objected that it. was not open to the tenant to raise the question now as ° 
they had not in their written statement pleaded anything as to Ex. P-6 ewtailing 
forfeiture of tenancy. The objection is however groundless not merely because 
both the Courts have allowed the tenant to raise the point about the insufficiency 
of Ext P-6 fo bring about any such result but also because it is a pure question of 
law which. involves no further investigation of facts. 


The result is that both the second appeals Nos. 1308 and 13% of 1944 re dis- 
missed with costs of the ‘first respondent. C.M.S.AÀ. No. 228 which arises out of 
the renewal application must also be dismissed, but without any order as to costs. 
No léave. l . 

VPS. | — Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—S1& ALFRED Henry Lionet Leacn, Chief Justice ann Mr. JUSTICE 
PATANJALI SASTRI. . 


The Province of Madras .° e Appellant* 
i v. ; . 
C. A. Galia Kotwala & Cp., Ltd. | T . ee Respondent. 


' ” Sale of Goods Act (III of 1930), section 42—Acceptance of goods—What would amount.to—Ordy for 
supply of hose similar in quality to a prior ny ey made in seven instalments— Purchaser. intimated 
at Pach delivery that goods would not be taken back unless informed of non-approval within three days of delivery 
—.Goods supplied in the first four instalments paid for—Subsequent demand p purchaser for replacement of 
goods supplied on the ground of Wefective quality—Suis to recover money paid as price for the goods—Main- 
tainability—Reasonagle time for rejection. e 

On the 22nd “Apgil, 1942, an order for the supply of 10,000 fee 1 of cotton hose, similar in 
quality to a previous supply was placed by the plaintiff with the defendant firm who accepting the 
same intimated that the goods would be supplied “ part by part". The defendant firm suppliedethe 
whole lot in seven instalments spread over the period between the 28th April, 1942, and the 9rd 
june, 1942. "Each instalment was accompanied by a letter from the defendant firm stating that if 

* the goods Were got approved, it must be informed of the fact within three days, otherwise it woyld not 
Rr «KM MEDOU EMEN MEN MHMMM MM cu UN NM ULM M cHNMUNA 


e NES k = e SK 
. 1., (1934) I.L.R. 59 Bom. 194 at.211. . .9. (1910) 20 M.L.J. 930 : I.L.R. 94 Mad. 
| 78. : (1918) 36 M.L.]. 543 : L.R. 46 LÀ. 109: 16r. Un 34 oe 
LL.R. 42 Mad. 589 (P.C.). | 4. *(1912) 25 MeL. J. 315: LL.R. 38 Mad. 445. 


4 
© #0,S,A, No, 62 of 1944. ` py 6th August, 1945. 


. 
\ e 


I1j.. PROVINCE OF MADRAS.7, GALIA KOTWALA & CO., LTD. 419 


take back the goods. By the 15th: May, 1942, 7,986 feet of hose had been supplied and paid for. 
The balance was supplied but not paid for. On the 7th July, 1942, the plaintiff wrote to the defendant 
firm complaining of the defective quality of the goods supplied and demanded that the goods delivered 
should be replaced by those of the same quality as supplied on the prior occasion. The defendant 
maintained that the goods were of the contract quality and that they had been unequivocally accepted. 
In a suit to rcover from the defendarit moneys which the plaintiff had paid for the goods supplied 
in which the 
aid for, i 
__ Held, that the plaintiff's claim failed because (i) it accepted without reservation the goods: and 
(i) even if there was no acceptance, the rejection of the goods took place after a reasonable time had 
elapsed for their inspection and examination and that the defendant’s counter-claim should be decreed. 
On appeal from the judgment and decree of the Honourable Mr. Justice 
Chandrasekhara Aiyar, dated, 11th October, 1944 and passed in the exercise of the 


Ordinary Original CivileJurisdiction of the High Court in C.S. No. 254 of 1943. 


e The Advocate-General (K. Rajah Aiyar) instructed by the Crown Solicitor 
for Appellant. - l 2 c ° 


eT. K. Rajagopala Aiyangar for Respondent. E . 
The judgment of the Court was delivered by - ^ ! 


The Chief Fustice—The plaintiff in this action and the appellant in the appeal 
is the Government of Madras. It sued on the Original Side of this Court to recover 
from the respondent, a limited liability company trading in fire hose pipe, the sum 
of Rs..24,982-6-0, moneys which it had paid «o the defendant for goods supplied, 
the allegation being that the goods had proved to be of inferior quality. The 
contract was for the supply of 10,000 feet of hose. The hose was delivered in instal- 

* ments between the 28th April, 1942 and the 3rd June, 1942. By the 8th May, 
1942, the defendant had delivered 7,986 feet and had received payment in full for 
this quantity by the 15th May, 1942. The balance of the contract was delivered 
in three instalments between the 19th May, 1942 and the 3rd June, 1942, but these 
goods were not paid for. The Rs. 24,982-6-0 represented the price of the 7,986. feet 
supplied up to the 8th May, 1942. The defendant brought a counter-claim 
for the price of the goods delivered and not paid for, the amount being Rs. 6,559-13-0. 
The learned trial Judge (Chandrasekhara Aiyar, J.) held that the goods supplied 
were of inferior quality and consequently tke plaintiff could have rejected them, 
but it had jn fact accepted them ; in any event the right of inspection and rejection 
was not exercised within a reasonable time. The plaintiff included in the plaint 
an alternative plea for damages for breach of warranty of quality. The learned 
Judge was of the opinion that there was no evidence on the record on which such 
damages could be assess@éd and he rejected this plea also. As he held that the 
plaintiff had accepted the goods, he gave the defendant a decree for the amount of 
the counter-claim. 


. : E WES ; 8, 

. It is necessary to set out the facts án detail.: On the 13th January, 1942, the 
defendant wrote to the Special A.R.P. Officer a letter stating that it was in a position 
to supply best quality of ganvas hose according to a,sample sent with the letter, 
at, Rs. 1-13-6 per foot, F.O.R., Madras, delivery to be from its ex-Bombay stock, 
subject to prior sale: On the «7th January, the defendant wrote a letter to the 
"Deputy Commissioner, Madras Fire Services, stating that the hose Would be 
supplied in cotton canvas ply of 18 or 24,and that the contpany was in a position 
to supply about 1,000 feet of hose pipe from ifs ex-Bpmbay stock, subject to prior 
sale. On the goth January, the Deputy Commmssfner placed ap order with the 
defendant for 500 feet of 24 ply canvas hose for the purpose of*testing it. On the 
26th January, the defendant delivered 310 feet of this hose*and stated that .the 
balance of the 500 feet would be delivered shortly. On the 18th February, the 
Deputy Commissioner wrote cancelling the order so far as it concerned the balance 
of 190 feet.. Between the 26th January-and the 18th February it *had been „ast 
certained fhat the hose leaked and was therefore unsuitable for the ‘purposes of 
the Madras Fire Services. On the 26th March, the defendant wrote stating. that 
they could- supply canvas hose, 2f inches by.24 ply, which.was of superior quality. 


efendant counter-claimed for.the balance of the price for goods delivered and not 


+ 
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^ - -On the-11th April, the Deputy Commissioner sent 100 feet of the-g10 feet of 
hose which -was‘supplied on the 26th January, to the Buckingham and Carnatic 
Millsin order thatit.might be ascertained whether it would be possible to “ rub- 
berize?' the inside of the pipe, and it was discovered that this could be done and, 
when done, the rubberization, made the hose serviceable. . j E 

~~" On the 21st April, Mr. Gray, the Chief Fire Officer, had an interview with, 
Mr. P.. S. Krishnamurthy, the defendant's manager. According to Mr. Gray, 

he disclosed to Mr. Krishnamurthy that it was possible to render the hose serviceable 

by rubberization inside the pipe and that he intended to- place an order for hose 

of the same quality as-that of the 310 feet supplied on the 26th. January. According 

to--Mr. Krishnamurthy nothing was said with régard tg the matter of rubberization. 

It is unnecessary for the purposes of this case to decide whose recollection is the better. 

For the purposes.of this case we will assume that the matter of rubberization was 

discusssed at this ipterview and that Mr. Krishnamurthy fully understood that 
the plaintiff intended to have all the hose supplied treated in this way. . '' 

On the same day the defendant wrote to the Assistant Commissioner sáying 
that the company could supply any quantity of 21 inches cotton hose, 24 ply, from 
its Bombay stock at Rs..2-14-0 per foot, the quality to be similar to that first supplied. 
On the-following day the Deputy Commissioner wrote to the defendant as follows : . 


* 


“ Referring to your representative's letter, dated 21st April, 1942 (Sri P.S. Krishnamurthy), 


‘kindly arrange to deliver urgently at the, Fire. Service Headquarters, 10,000 feet of cottog 24 ply 


en 2-14-0 per foot quality similar to your last supply. This order may be treated as very 
ürgent.? - y. SER MF IM T "D * i 
mr cov os re ae ee? MOL -— : AM ' 
The price to be paid was higher than that charged for the 310 feet, but what is 
important is that the quality was,to be the same. ` On the 28th April, the defendant 
wrote to the Deputy Commissioner thanking him for the order for 10,008 feet of 
hose and'sent to him as the first instalment of the order 450 feet. The letter stated 
that the balance of the contrast would be executed “ part by part" as early as 
possible, As we have indicated,, the 10,000 feet of hose was supplied in seven 
instalments, spread over the period from the 28th April, 1942 to the grd June, 1942. 


- - In the Court below it was not suggested that the letter of the 22nd April 
embodied an entire contract, but in*this Court the point has been taken. We 
consider that it is a fallacious one. The request -for “ urgent delivery " did not 
in: itself visualise delivery in one lot, and the defendant's letter’ of the 28th April 
shows that.delivery could xiót be given in one lot. It is manifest that the plaintiff 
was quite willigg to take delivery in instalments, provided-that the deliveries were, 
made as soon as possible. In this connection we may draw attention to a letter of the 
23rd April, written by the defendant's Madras office to the Bombay office in which 
it was stated that instructions had been received to confirm the order for. 10,000 
feet of cotton hose, 2} inches X 24 ply, fos Supply “in. parts’? at Rs. 2-14-0 per 
foot. It is-also significant that the plaintiff paid in full for the first two instalments 
on the 7th May, and thé next two instalments on the .15th May, and that each 
instalment-was accompanied by a letter from «he: defendant company. stating 
that if the goods were not approved, it must be informed of the fact withfn 
three days, otherwise it would not take the goods back. . Ud: 


-On the 19th May the Deputy Commissioner sent. to the Buckingham and 
Carnatic Mills for rubberization 8,869 feet of the hose of which he had received 


4 


delivery. On the 3rd June thé nfanaging agents of the Buckingham and- Carnatic 


Mills. wrote to the Deputy Commissioner the following letter: .  . eM 


NA k We find thät the 8,069 feet of hose delivered-to us for rubbeiizing on 2fst May, 1942, is of 
inferior Constryction to- the original roo feet length sent on 17th-April, 1942.- The followimg ‘is a 
comparison: | o . l dbi o vr ee 


* Weft threads.per_inch. WarpeCounts  . .  ..Weft Counts.. .:. AT 
12 i 


Original 100 feet QQ38 cou... LB8R9S gaits t. 
Present supplies © 13 ~ Mi4rii28 . -n 24/908- . - + 


. If the present supplièg are supposed to be of thé same quality as the first sample, you should 
have á substantial claim on the manufacturers in respect ‘of the lower quality now supplied. ^ ' ~~~ 


* * 
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- /Thepresent.supply is a much lighter hose and causes much difficulty in processing and successful 
results cannot be guaranteed. The first sample was of excellent quality. . ^ . i NC 
^ We suggest that you inspect the hose at the mills and-decide whether the results so far as obtained 
are likely to be satisfactory: In the meantime, we are processing no more.” ~ D. 

-On P 7th July the Director, Fire Services, wrote-to the defendant drawing 
attention td the defective quality and stating that the whole. of the consignments 
*had been found to be unsatisfactory. He went on to. ask that the. hose. delivered 
should be replaced by hose of the same quality as that of the original 310 feet. 
No reply was received to this letter, nor to further letters on the subject written on 
the 20th July, 5th August, and 18th November, 1942. and the 4th January, £943 
and the 4th February, 1943.  On'*the 5th April, 1943, the Government Solicitor 
wrote to the defendant asd to this'a reply was sent on the 14th April. In the reply 
the defendant averred that the goods were of the contract quality and that the goods 
supplied had been unequivocally accepted. Attention was drawn to the statement 
in each of the letters accompanying delivery to the effect that only three: days would 
be.atlowed for xejection. It was in these circumstances that the suit was filed. 


' There was much argument in the Court below-and there has been some: 
argument in this Court on the question whether there is a difference’ between 
canvas-hose and cotton hose. The gro feet supplied on the 26th January was 
described as canvas hose. The letter of the Deputy Commissioner of the 22nd 
April placing the order for 10,000 feet speke of cotton hose. The Court is not 
called upon to decide whether there is or there is not a difference between canvas 
hose and cotton hose. What the plaintiff stipulated for and what the defendant 
undertook to supply was hose of the same quality as that of the 310 feet. - If the 
delivesies under the contract in suit were not of that quality, then the defendant 
was in breach: and tht plaintiff had its remedy, provided that the godds were not 
accepted or were rejected within a reasonable time. i ues 


i dere 
-. The evidence of Mr. Hill, the rubber expert, afid of Mr. Molyneaux, the tex- 

, tile éxpert, of the Buckingham and Carnatic Mills, which has been accepted by 
Chandrasekharag Aiyar, J., and is'accepied by us, shows that the goods supplied ` 
were. inferior to the sample, and the plaintiff would have been justified in rejecting 
them. It bas been argued by the learned Advocate-General that the contract 
implied that the hose should be fitted for rubberization by the process employed by 
the Buckingham and Carnatic Mills. ‘This is going much too far. .The record 
does not lend support for the suggestion that Mr. Krishnamurthy agreed to supply 
hose which was fitted foy that process or for any other process. * It transpired, 
however, in the course of the examination of the plaintiff's witnesses that the Hose 
in fct supplied was capable of satisfactory rubberization by another process, that 
employed by a factory in iM ues & but we need not pursue this matéer further 
because there was no ‘warranty that the hose would be suitable for rubberization. 
What we have to consider is whether the plaintiff accepted the goods. without reser- 
vation and, if not, whethég it rejected them within a reasonable time..... . i 


e Section 42 of the Sale of Goods Act says that the buyer is deemed to: have 
accepted the goods when he intimates to the seller that he has acceptedethem or 
when the goods have been delivered to him and he does an, act in relation to-them 
which is inconsistent with.the ownership .of the seller, of when, after the lapse of 
a reasonable time, he retains the goods without intindting to the seller that he has 
rejected them. There was here no intimation on the buyergs part that he had 
accepted the goods ; but did the buyer do something in relation to them which was 
inconsistent with the ownership of the seller, and/or did he.intimate his rejection 
of them after the lapse of a reasonable time? i 


*We agree with Chandrasekhara Aiyar, J., that the plaintiff did acceptghe 
goods delifered under this contract. As we have. pointed out, each instatment 
was accompanied bya letter requiring rejection, in case of rejection, to be intithated 
within three days. Thiswas not “done: ‘The-,plaintiff paid in full for the first 
four -instalments soon after the goods had been received. and the fast: that - "the 
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plaintiff sent this large quantity of the goods to the Buckingham -and Carnatic 
Mills for rubberization in itself is inconsistent with the ownership of,the sellers. 
If a small quantity had been sent for testing purposes the position might perhaps 
have been different. "N^ 

Mr. Molyneawv's evidence shows that the defect in quality coulg have been 
ascertained by looking at the goods. But, instead of having them examined by, 
an expert as and when they were delivered, the plaintiff allowed them to accumulate 
until a greater part of the contract had been fulfilled and paid for them. "We 
congider that the evidence amply justifies the finding that the plaintiff did in fact 
accept the goods. There was, no doubt, lack,of care on the part of the plaintiff's 
servants. If they had taken proper steps, they wotild have quickly ascertained 
that the goods were of inferior quality ; but no such step$ were taken. E 

Even if it cannot be said thas there was acceptance of the goods, the failwre 
on the part of the plaintiff to reject therf until the 7th July, 1942, puts the plaintiff 
outóf Court. We will assume that the plaintiff was acting within its rights in hgving 
an examination of the goods made at the Buckingham and Carnatic Mills; but 
that right would avail the plaintiff of nothing unless it was promptly exercised. 
The goods were not sent for processing to the Buckingham and Carnatic Mills 
until.three weeks after the receipt of the first instalment and eleven days after 
the receipt of the fourth instalment, all of which had been paid for. The defendant. 
- had, without protest, insisted on thé right of rejection being exercised withia three 
days. The rejection did not take place until the- 7th July, 1942 and therefore 
not in our judgment within a reasonable time. j - l 

_ We hold that the plaintiff's claim fails for these reasons :—(i) It accepted * 

without reservation the goods and (ii) even if there was no acceptance, theeefection 
of the goods took place after a reasonable time had elapsed for their inspection 
and gxamination. | 

The learned Advocate-Gengral has referred to several reported cases and 
has laid emphasis on-the judgment in Heilbutt v. Hickson’, The facts of all the . 
cases quoted are entirely different from the facts of this case. The law*which 
applies to the facts here is clearly statgd in section 42 of the Sale of Goods Act. 


The learned Advocate-General has very properly not pressed the alternative. 
claim-for damages for breach of warranty. As the learned Judge has fointed out, 
there is no evidence on the record on which such damages could 'be assessed. 

On our findings the defendant was rightly granted a decree for the price of 

the goods delivered and unpaid for. . i 
The appeal is dismissed with costs. 20x . 
V.S.. l ——— Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
* PRESENT :—SIR ALFRED HENRY LioNEL Leaca, Chief justice AND. MR. JUSTICE 


RAJAMANNAR, go 8P os g 

Mir Hussain Ali - l : 20 Appellant* e 
* e v. . . . 

Mir Baquir Ali s : .. Respondent.. 


- Limitation Act (LX of 1908), section 10 gn? Schedule I, Articles 62, 89, 120 and 193—Applicability—Sale 
of estate of deceased Mahomedan—Proce@ds antrusted to defendant—One heir claiming his share—Starting point 
of limitation—Knowledge whether material—Express trust whether created. 

The estate af a Mahemedan who died in 1917 included a casuarina plantation which was sold 
in 1921 in accordance with the wishes of the majority of the heirs. The person who sold the propefty 
acting with the consent of the majority of the heirs handed over the sale proceeds to the defendant 
with instructions to distribute the money among the heirs in accordance with their respective interests. 
The defendant paid some of them but he did not pay tHe plaintiff. The plaintiff who states that 
he did not-becomhe aware until 1940 of the fact that the money was in the hands of the defendant, 
sued to.recover his share in the sale proceeds. - 





" — r (1872) L.R. 7 C.P. 438. 
*L, P. A. «No. 19 of 1945. - RO he ae E 31st July, 1945. - 
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Held, that the receipt of the sale proceeds by the defendant for the purpose of distribution among 


the heirs did not constitute an express trust and that section 10 of the Limitation Act was not appli- 
cable to the case. : 


Vairavan Ghetti v. Chettichi Achi, (1937) M.W.N. 368, distinguished. 


_ Held, further, that the suit was governed by article 62 and not by articles 89, 120 or 123 of the 
Limitation ActJand that.the suit was barred by limitation, In such a case the starting point of limi- 


tation is the date when the defendant received the money and the date of the plaintiff's knowledge 
of it is immaterial. 


468 CI cn O Cotton Press, Bepoddi: (1925) 50 M.L.J. 520: LL.R. 49 ne 

Appeal under clause 15 of the Letters Patent against the judgment and decree 
of Byers, J., dated 16th Januaty, 1945, and passed in°C. C. C. A. No. 27 of 1944, 
preferred to the High Colirt against the decree of the City Civil Court, Madras, 
in O. S. No. 1279 of 1940. 


The Advocate-General (K. Rajah Ajer) for Appellant. * 
S. Panchapakesa Sastri and K. R. Krishnaswami Aiyar for Respondent. 
The Judgment of the Court was delivered by 


The Chief Fustice—This appeal arises out of a suit filed by the respondent 
against the appellant in the City Civil Court. - The trial Court dismissed the action 
on the ground that the relief sought was barred by the law of limitation. ‚On 
appeal Byers, J., held that section 10 of tle Indian Limitation Act applied and 
consequently the plaint had been presented in time. The appeal has been filed 
under clause 15 of the Letters Patent from the judgment of the learned Judge. 


~The plaintiff is the son of one Haji Mir Abbas Ali, who died in 1917. His 
heirs, of Whom the plaintiff is of course, one, numbered sixteen. His estate included 
a casuarina plantation which was sold in 1921, in accordance ^with the wishes of 
the majority of the heirs, by the plaintiff's step-brothgr, Haji Mir Moosa Raza Ali. 
The sale realised Rs. 3,000. Apparently with thg consent of the majority of the 
heirs Raza Ali handed over the sale proceeds to the defendant with instructions to 
distribute the mofiey amongst the heirs in accordance with their respective interests. 
The defendant paid some of them but he didenot pay the plaintiff. The plaintiff 
says, and it hás been so found by Byers, J., that he did not become aware until 
1940 of the fact that the money was in the hands of the defendant. The suit was 
filed on the 19th November, 1940, to recover from the defendant Rs. 1,290, of which 
Rs. 250 represented the plaintiff's share in the Rs. 3,000 and the balance interest 
on the Rs. 250, calculated wp to date ofsuit. Certain receipts given by the defendant 
to Raza Ali show that the money was given to him on the 1st August, 1921 and that 
it was in fact paid to him to be distributed amongst the heirs. ` 


The main question in the trial C8yrt and before Byers, J., was whether the 
payment of the Rs. 3,000 to the defendant and his acceptance of the money for 
purposes of distribution amongst the heirs created an express trust. If it did, no 
question of limitation could arise. The City Civil Judge Was of the opinion that 
no “rust had been created, but Byers, J., disagreed. ; 


It is common ground that section ro of the Indian Limitation Act only appe 
where there is an express trust. There is,a judgment of a Division Bench of this 
Court to this effect ; see Chandra Kesavalu Ghetti v. Perumal Chettiar, The wording 
of section 10 leaves no room for doubt that it only*operates when the suit is against 
a person in whom property has become vested in trust for a specific‘purpose or against 
his» legal representatives or assigns (not being assigns for valuable consideration) 
and the purpose of the suit is to follow in his or their hands the property vested or. 
the proceeds thereof or to obtain gn account of the property or proceeds. 


Section, 5 of the Indian Trusts Act; 1882, which also has important begrihg 
reads as follows : l = 








s 


I. (1939) 1 M.L.J. 820. _ 


“1 (1997) M.W.N. 368. ^. 
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-. No trust in relation to immoveable property is valid, unless declared by a non-testamentary 
instrument in writing signed by the author of the trust or the-trustee and registered, or by the will 
of the author of the trust or of the trustee. ° 

No trust in relation to moveable property is valid unless declared aš aforesaid, or unless the 
-ownership of the property is transferred to the trustee. These rules do not apply whge they would 
operate so as to effectifate a fraud.” : F 
There is no document declaratory of the alleged trust and there is no question of 
fraud in this case. The learned counsel for the defendant says that the ownership 
of the Rs. 3,000 was néver transferred to him and the money never became vested 
in*him within the meaning of section 10 of the Limitation Act. We consider that 
this argument is sound. . The person who hartded the money over to the defendant 
"was notits owner. He merely held it on behalf of the egtate of Abbas Ali. As we 
have already indicated, the sale took place according to the directions of the majority 
of the heirs. They had no authosity in law to. direct the sale, but nothing turn? on 
that. As Raza Ali, who sold the propérty, was not the owner of the sale proceeds 
he could convey no title to the defendant and therefore there could, be no transfer of 
ownership as required by section 5 of the Indian Trusts Act. The defendant 
undertook the task of distribution, but he had no legal title to the money and at the 
iüost.he could only be regarded as an administrator de son tort in this connection. 
It follows that the learned Judge was wrong in applying section 10 of the Limitation 
Act. 
__ The learned counsel for the plaintiff has on this question relied on the jffdgment 
of Varadachariar, J., in Vairavan Ghetti v.- Gheitichi Achi+, but when the facts of that 
case are examined it is clear that it has no application. There a person entered 
into an arrangement with another (the defendant) under which the latter was to 
receive a sum of Rs. 4,000 and out of it pay off the debts of tbe former. Phe debtor 
drew'a hundi in favour of the defendant, who cashed it. This money was the pro- 
perty of-the debtor and he vested it in the defendant for a specific purpose. It was 
held that there was here a trust. ,'That case differs from the present case in that the 
money did not belong to the person who handed it over to the defendant in the 
present suit and there was no vesting of it in him. » ie 


_ We have now to decide whicls article of the Limitation Act applies to the 
present case. ‘The learned counsel for the defendant says that the proper article 
is either article 62 or article 123. On the other hand, for the plaintiff it is said 
that the case either falls within article 89 or article 120. It is obvious that 
the case does got fall within article 123 or article 89. The real question is whether 
asticle 62 or article 120 applies. Article 123 only applies to a suit which is against 
an executor or. administrator by some person legally charged with the duty of 
distributing the estate, as the Privy Council had occasion to point in Ghulam Mohamed 
v. Ghulam Hussain®. This is not a suit for the administration of an estate, nor is it 
against a:person legally charged with the duty of distributing any portion of it. 
Article 8g only applies to a suit by a principal against his agent. The defendant 
was never the agent ef thé plaintiff. Agency jmplie$ a contractual relationship. 
There was no contractual relationship between the plaintiff and the defendant. 

- In. factethe plaintiff's case is that he knew nothing of the defendant until 1940. 


Article 120 can Only be applied when there is no other article having appli- 
cation. ‘Therefore the question, résolves itself into this: Does article 62 cover this 
case? -If it does, article 128 cannot be applied. Article 62 prescribes a period 
of three years’ lifhitation for money payable by the defendant to the plaintiff for 
money received by the defendant for the plaintiff's use and the period starts onethe 
date when the money is received by the defendant. Now it is quite clear here 


, that the defendant received the Rs. 3,000 for the use of the heirs of the deceased of 


whom the plaintiff is one and therefore he«eceived part of that sum for the plahtiff's 
use." The plaintiff says, however, that time'only began to run wheft he became 
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aware of the fact that the defendant held this money. a was in 1940 og the 
suit was filed in the: same year. 


There is an observation to be found i in the judgment of Goutte-Trotter, C.J.;-. 
in- Ramaseshogya ` v. Tripurasundari Cotton Press, Bezwada,* to the effect that in cases 
where the party aggrieved is ignorant of the facts the time wil] only begin to run, 
wot when the money was in fact received by the defendant, but when the plaintiff. 
first became aware of it; That case was decided by a Full Bench and the other 
members of the Court concurred in the judgment delivered by the learned Chief. 
Justice. H for the purposes of that case it was necessary for the Court to consider 
and decide the question whether knowledge “was a factor we should be bound*to- 
follow the judgment of Coutts-Brotter, C. J., but itis obvious that it was not necessary- 
for the Court to consider this question and the "passage in the judgment on which 
the plaintiff relies can only be regarded as constituting an obiter dictum.. The judg- . 
ment gives no indication on what the assertion"was made and nothing has been: 
said jn the course of the arguments which convinces us that it is right. As he, 
Privy Council hås on more than one occasion had to point out, the Court is not. 
concerned with the hardship ofthe case; It must have regard only to the wording 
of the statute. "There is nothing in article 62 which even implies that knowledge. 
is a factor. It says in the plainest possible language that time shall begin to run, 
when the defendant has received the monéy. In our judgment article 62 clearly. 
applies.to this case and the suit was not broyght within the three years allowed. . 


The result is that the appeal is allowed and the suit is dismissed with costs 
throughout. 


Ba. ———— Appeal allia, l 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—S1R ALFRED Henry LIONEL LEACH, Chief Justice AND MR. Justice: 
LAKSHMANA Rao. 


Khan Bahadur Chowakkaran Keloth Mamme - Keyi ‘Sahib, ` 


* 


Karnavan and Manager ofhistarwad at Tellicherry — ^ .. in 
V. ° pr 
The ‘Cannanore Municipal Council through Commissioner (Exe- 
cutive authority), Municipal Office, Gamnanore - -<.> a. Respondent. 


Madras District Municipalities Act (V of 1920), section 83 (1) (c) (as amended by Madras Act- XXI.of- 
1939)—House leased to Municipal Council for the purpose ofa school—Assessment to property taxa fier the li 
Act X XI of 1939—Legality. 

Tif consequence of the amendment of section 83 (1) (c) of the Madras District Municipalities, 
Act by the Madras Act XXI of 1939, a Municipal Council amended the assessment register of the: 
Municipality on the goth September, 1939, by imserting therein an entry with regard to.a house leased 
to the Municipal Council for the purpose of a sch8ol and on the 2nd October, 1939, issued a demand. 
notice for the payment of the tax in respect of the half year commencing rst April, 1939. In a suit: 
by the owner of the house concerned for a declaration that the levy and collection of tax in pursuaficg, 
of such a demand was illegal and for recovery of the sum collected with, interest, 

9H:eld, that the executive authority had on the day when it amended the assessment register, the 
right to make the amendment under ruf 8, sub-rule (2) of the Taxation and Finance Rules set forth’ 
in the IV schedule of the Act and by virtue of that sub-rule, the amendment had to ‘be*regarded: 
as having taken effect on the 1st day of that half year. This provision ig mandatory. The proviso’ 
to sub-rule (2) did not apply to the case because no sfotice gf demand for’that half year had previously 
been issued. It followed that the demand made by the Municipal Council wag valid. 


Appeal against the decree passed by Chandrasekhara Aiyars J., dated 29th 
March, 1944, in S. A. No. 945 of 1943, preferred against the decree of the Court 
of the Subordinate Judge, Tellicherry, in A; S.No. 302 of 1942 | ʻO. S. ‘No. 6o1 of 


1940, District Munsiff’s Court, Cannanore). Yt ee 
D. Ramaswami Aiyangar for Appellant. . f] ° 
K. Subfamanyam for Respondent. — —. "ee * 


ne M M M M———— 
1. (1925) 50 M.L.J. 520: LL.R. 49 Mad. 468 (E-B.). — 
* L.P.A. No. 30 of 1944. ! 18th January, 1945. e 
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The Judgment of the Court was delivered by , 


The Chief Fustice—The appellant is the owner of a house in.Cannanore. 
At all times material it was leased to the Cannanore Municipal Council for the 
purpose of a school. Up to the 29th August, 1939, the building was exempt from 
property tax by reagon of section 83 (1) (c) of the Madras District Municipalities 
Act, 1920. On that date, the section was amended by the Madras City Municipal, 
District Municipalities and Local Boards (Amendment) Act, 1939 (Madras Act 
XXI of 1939) which inserted a proviso to the effect that nothing contained in clauses 
(a), (c) and (e) of section 83 shóuld be deemed to exempt from property tax a build-. 
ingefor which rent was payable by thé person or persons using it for the purposes 
referred to in these clauses. * ° è i 


As the house had become liable to assessment, for the purpose of Municipal 
taxation, the- Cannanore Municipal Council amended the assessment register *by 
inserting therein an*entry with regard tosthis house, and on the 2nd October, 1939, 
it issued a demand notice for the payment of the tax in respect of the halfzyear 
commencing 1st April, 1939. The appellant considered that tis demand was 
unlawful and consequently he filed a suit in the Court of the District Munsiff of 
Cannanore for declaration that the levy was illegal and for the recovery of the 
sum exacted with interest. The amount was Rs. 35-1-8. The Municipal Council 
raised a plea of jurisdiction. The District Munsiff held that the tax was leviable, 
but he considered that the suit was eoi maintainable because the plaintiff had not 
taken advantage of the remedy provided in the rules framed under the Act for 
redress in matters of taxation. On appeal the Subordinate Judge agreed with the 
District Munsiff that the tax was leviable in respect of the half-year commencing the’ 
ist April, 1939, but he refrained from entering upon a discussion of the question 
of the maimtainability of the suit. The appellant then appealed to this Court. 
His appeal was heard by Chandrasekhara Aiyar, J., who agreed with the Courts 
below on tHe question of the validity of the demand. The learned Judge also 
considered the question of the maintainability of the suit and decided it against the 
appellant. This appeal is fron™the judgment of Chandrasekhara Aiyar, «J. 


We consider that the Court below were right in holding that the tax was payable 
in respect of the half-year. Rule 8 of the Taxation and Finance Rules set forth in 
the Fourth schedule to the Act reads as follows : | ° 


“ (1) The assessment books shall be completely revised by the executive authority once in every 
five years. - : 


(2) The exetutive authority may amend the assessment books at any time between one general 
revision and another by inserting therein or removing therefrom any property or by altering the valua- 


tion of any property or the amount of tax. Such amendment shall be deemed to have taken*effect 
on the first day of the half-year in which it is made: 


Providéd that when the amendment is made in &ny half-year after the demand notice for that 
half-year has been issued, it shall have effect only from the succeeding half-year.” 
As we have mentioned, the assessment register was amended on the 30th September, 
1939, by the inclusion ofan entry with regard to this house. The executive authority 
had then the right to make this amendment and by virtue of sub-rule (2), the 
amendment had to be regarded as having taken effect on the first day of the half- 
year. This provision is mandatory. The proviso to sub-rule (2) does not apply, 
because no notice of demand for hat Ralf-year had previously been issued. It 
follows that theedemand made by the Municipal Council was valid. 


As the plea that the assessment was unlawful fails it is unnecessary to consider 
= 


whether the suit was*maintainable and we leave that question open. 
The appeal is dismissed with costs. 


e ts " 
V.S, se Appeal dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED Henry Lionen LrACH, Chief Justice anp Mr. JUSTICE 
RAJAMANNAR. i 


VemulapalN Satyanarayana and others l o  Appellants* 
] . 


$ v. ; 
eVetrapu Kajireddi and others .. Respondents, 


Limitation Act (IX of 1908), Article 182 (5) and Civil Procedure Code (V of 1908), Order 21; rules 11 
and 22—Execution petition filed with wrong number of the suit—Application not in accordance with law—Prayer 
Sor issue of notice under Order 21, rule 22— Step-in-aid of execution. ° 


Rule 11 of Order 21, Civil Procedure Code, is mandatory. The number of the suit is ofte of 
the particulars which the rule states,the application “shall”? contain. Hence, an execution petition 
which gives an incorrect number of the suit, is not one filed in accordance with law, and the mistake 
in the number of the suit is fatal. 


¢ G. R. Naidu v. Venkataswami Naidu, (1939) 2 M.L.]. 864 ; Govind Prasad v, Pawankumar, (1943) 2 
M.L.J. 121 : L.R. 70 LA. 83 : L.L.R. (1943) Nag 669 (P.C.) and Seshagirg Rao v. Subbarami Reddi, 
(1945) 1 M.L.J. 270, followed. 


© 
The prayer insan execution petition for the issue of a notice under rule 22 of Order 21, Civil 
Procedure Code, is a step-in-aid of execution. 


Pachiappa Achari v. Poojali Seenan, (1905) I.L.R. 28 Mad. 557 and Kamakshi Pillai v. Ramaswami 
Pillai, (1908) 18 M.L.J. 14, followed. 
Appeal against the order of the District Court of Kistna at Masulipatam dated 
17th December, 1943, and made in E. P. No. 38 of 1943 in O. S, No. 62 of 1932, 


K? Umamaheswaram for Appellants. " 
V. Govindarajachari, K. Mangachari and JN. Suryanarayana for Respondents. 
The Judgment of the Court was delivered by 


Tha, Chief Justice. —YThe question in this appeal is whether the execution of a 
decree obtained by the appellants in Original Suit No. 62 of 1932 in the Court of 
the District Judge of Kistna in barred by the law of limitation. The District Judge 
has held that it is. The decree was passed against ten of the fifteen deferflants, 
namely, against defendants 1 to 9g and 15. We agree with the District Judge that 
the decree is bayred against defendants-1;-9 to 5, 7 to 9 and 15. Whether it is 
barred against the second and sixth defendants will depend on the result of a further 
inquiry which we propose to order the Distfict Judge to make. 


The decree was passed on the 29th January, 1935, for the payment of 
Rs. 6,181-4-0 with interest and costs. On the 25th January, 1938, the decree- 
holders filed a petition asking for the execution of the decree by the arrest of the 
judgment-debtors. As the application was made two years after she date of the 
decree the decree-holders included in their petition a prayer for the issue of notice 
under the provisions of Order 21, rule 22 of the Code of Civil Procedure. Unfortu- 
nately in the execution petition the suit was described as being Original Suit No. 62 
of 1931, whereas the correct number was Original Suit No. 62 of 1932. As the 
names of the parties did not tally with the names of the parties in Original Suit No. 
62 of 1931, the petition was returned to the decree-holders with these remarks : 

e “ Original Suit No. 62 of 1931 quoted in the execution petition is not correct as the names of the 

parties do not tally. For other partiomlars, decree copy has not been filed. 

To state how this is an application in accordance with law when the amour.t due undefthe decree 
on the date of filing of the execution petition was not noted." Q7 
This order was passed on the Ist February, 1988. Lhe petition for execution was 
returned to the decree-holders,-who represented im on the 11th*February, 1938, 
with a prayer that a week’s time might be granted for the filiag of a copy of the 
decree. On the 14th February, 1938, time was granted until the 21st February, 
1938. The petition was represented on the 23rd February, 1938, with a prayer 
that a further week's time should be granted. As a petition for the*extension of 
timt had not been filed the District Judge, on the 26th February, 1938, passed 
an order fbrmally dismissing the petition for execution. This ordér was indotsed 
on the petition itself. - è 


è 
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On the 24th July, 1941, the decree-holders filed another petition for execution, 
and this petition was returned for the furnishing of further necessary particulars. 
It was dismissed on the 4th September, 1941, for default in furnishing the parti- 
culars. An application for review of the dismissal order was dismissed gn the 20th 
February, 1942. : E i 


The application which has given rise to this appeal was filed on the 14th, 


November, 1942. The decree-holders maintained that the petition of the 27th 
January, 1938, was in accordance with law and that in any event their prayer for 
notice under Order 21, rule 22, was a step-in-aid of execution, which in itself operated 
to sive limitation. They also averred'that the second and sixth defendants had on 
the 14th November, 1939, in proceedings before a Debt Conciliation Board acknow- 
ledged their indebtedness under the decree. The District*Judge held that the first 
petition for execution was not in accordance with law and therefore could not be 
relied upon to save lámitation. He’also xejected the argumént' based on the prayer 
for notice under Order 21, rule 22, on the ground that as-the petition for execution 
was not in accordance with law, the case did not fulfil the conditions embodied in 
article 182 (5) of the Limitation Act. With regard to the alleged acknowledgment 
before the Debt Conciliation Board by the' second and sixth defendants the District 
Judge said that this, if made, was made more than three years after the date of the 
decree and therefore did not help the decree-holders. The appeal challenges the 
validity of all these findings. "EA g 

In support af the objection to the decision of the District Judge that the appli- 
cation for.exécution was not in accordance with law, the learned advocate for the 
appellants has referred to an observation of a Judge of the Allahabad High Court 
sitting alone made in Raja Ram Gopal v. Harish Chandra, where he said that the 


omission to mention the number of the suit or the date of the decree did not by- 


themselves render the application for execution defective. We find ourselves unable 
to agree that*the omission to mention the number of the suit is a defect which can 
be overlooked. In holding that the mistake in the number of the suit was fatal, 
the District Judge in the present"@wse relied on the judgment of Wadsworth,.J., in 
G. R. Naidu v. Venkataswami Naidu®. There an application for the execution of the 
decree was returned for rectification of the suit number and the execution petition 
was not presented within the time allowed. Wadsworth, J., was of the opinion 
that the petition was riot in accordance with law because of the requirements of 
Order 21, rule 11 of the Code of Civil Procedure. "That rule states that the appli- 
cation “‘ shall * contain certain specified particulars one of which is the number of 
the suit. Moreover, in his judgment, common sense indicated that an essential 
feature of an execution petition was that it should be identifiable with the suit 
under which it was filed. We consider that this is the correct view of the law. 


In Godind Prasad v. Pawankumar? the Pry Council drew a distinction between 
rules in Order 21 which are merely permissive and those which are mandatory. 
The question was later discussed by a Full Bench of this Clourt in Seshagiri Rao v. 
Subbarami Reddit, and im acéordance with the judgment of the Privy Council it 
was held that rule 14 is merely permissive unlike rules 11, 12 and 13 which afe 
mandatosy. These two judgments clearly govern this case: and consequently 
we hold that the Distrigt Judge was right in finding that the petition of the 27th 
January, 1938, was not in*accordance with law. 


The prayer.tontained in the*petition of the 27th January, 1938, for the issue 
of a notice under rule 22 of Order 21 was a step-in-aid of execution. There are 
two decisions of this Court directly in point Pachiappa Achali v. Poojali Seenan® and 
Kamakshi Pillai v. Ramaswami Pillai. In each of these cases the decision was by 
a Division Bench and the decision was that the prayer for the issue of the notice 
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was a step-in-aid of execution. - “Fhe same opinion was expressed by a Full Bench 
of the Calcutta High Court in'Gopal Chundar Manna v. Gosain Das Kalay1. There- 
fore the: District. Judge clearly erred in holding that this petition did not serve as 
a step-in-did of execution. B i 
Now, what is the effect of that step? As we have pointed out, the original 
e petition was dismissed by an order of the District Judge on the 26th February, 
1938. This gave a further period of three years, either from the date of the applica- 
tion or from the date of the order dismissing it. "The Full Bench which decided 
Ayi Goundan v. Solai Goundan?, left open the question whether time began to, run 
from the date of the application or the date of the order on it, because it was un- 
necessary to decide it on the*facts of that case. It is unnecessary for us to go into 
the question here becau$e the execution petition of the 14th November, 1942 was 
filed more than three years after the date of the §rst petition. The defective petition 
of the 24th July, 1941, was also filed more than three years from the daté of the 
order on the first petition. This means that the step-in-aid pleaded by the detree- 
holders does nct.help them so far as the defendants, other than the second and sixth 
defendants, are concerned. It does not help them with regard to the second and 


sixth defendants, if.it be true that on the 14th November, 1939, they admitted: 


their liability under the decree in proceedings before the Debt Conciliation Board. 
The District Court has not inquired. into the questión whether there was such an 
, admission. Consequently the inquiry myste be held. 

The result is that the appeal is dismissed with costs as against all the respon- 
dents, except the second and fourth respondents (the second and sixth defendants 
* respectively). The case will be remanded to the District Court to inquire into the 
questéop whether there was am acknowledgment of the debt made in the Debt 
Conciliation Board proceedings ; and if itis so found, the decree-hélder will be 
entitled to execute the decree against the second and sixth defendants. If there 
was no acknowledgment, the petition against these defendants must also he dis- 
missed. The costs of the appeal so far as the second and fourth respondents are 

concegned will be made costs in the further pffCcedings in the Court below.. 
V.RS. e = Appeal dismissed except as against 
l s T . two respondents. 
IN THE HIGH COURT OF JUDICTAURE AT MADRAS. 


PRESENT :—MR. JusticE WADSWORTH -AND MR. Justice PATANJALI SASTRI. 





Kolluri Subba Rao and another . = oso Appellanis*. 
p. . T P l . 
Gumam Viraswami and others. ` dad .. Respondents. 


Madras Agriculturists’ Relief Act (IV of 1938), section 8—Set off of another debt due fren the debtor 
to the creditor——Is “ payment”? for purposes of Meg Act. . 

A set off of another debt due from the debtor to the creditor can be regarded as a “ payment ” 
for the purposes of the Madras Agriculturists’ Relief Act. 


Trinidad Lake Asphalt Operating Co., Ltd. v. Commissioners of Incofne-taxeof Trinidad and Tobago, (1945) 
AG. 1: B F.L.J. 97 (P.C.), relied on. 


. Appeal against the decree 8f the Court of the Subordinate Judge, AmaJapuram, 
in O. S. No. 9 of 1943, dated 10th December, 1943. . . i 
The Advocate-General (K. Rajah Aifar) agd V. Viyytnna for Appellants. 
K. Bhimasankaram for Respondents. De." : 
. The Judgment of the Court was delivered by - ° 
e Wadsworth, 7.—Yhe appellants are the plaintiffs who filed a suit on a pro- 
missory note, Ex. P-1 dated 23rd August, 1937, executed by the first defendant in 
favour of one Venkataratnam who is the plaintiffs’ father for a sum of Rs. 19,169-12-3; 
Thé transaction has a long antecedent history. The main question to be decided 
is the effect of the application of Madras Act IV of 1938 to the debt. ' | 
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The story begins in August, 1928, when the first. defendant was proposing to 
buy certain lands in Court auction and he approached Venkataratnam for assis- 
tance in financing the purchase. They entered into an agreement Ex. P-2 dated 
31st August, 1928, whereby it was settled that, as soon as the sale was eonfirmed 
in favour of the first defendant, the first defendant would give a half sare of the 
property to Venkataratnam and Venkataratnam would pay to the first defendant 


halfofthe final bid of Rs. 15,050, and the agreement also recites the fact that Venkata- * 


ratnam has on that day advanced a sum of Rs. 3,762 which was the deposit that the, 
purchaser had to make toward’ the sale amount. The agreement concludes with 
the recital that if for any reason the sale should be cancelled both parties to the 
agreement should share the profit or loss equally. e 


Contémporaneously with this agreement there is a prÓmissory note, Ex. P-6, 
which recites that the first defendant has borrowed from Venkataratnam a sum of 
Rs. 3,762 for the purpose of making a deposit in respect of the bid of Rs. 15,050 in 
the Court auction. On the rath of September, 1928, the first defendant executed 
a further promissory note, Ex. P-7, in favour of Venkataratnam. ‘This recites that 
for the purpose of paying the sale price into Court the borrower has borrowed 


Rs. 9,738 from Venkataratnam. It is common ground that the balance of the ' 


purchase price was made up by the first defendant himself except for an amount of 


` Rs. 50 which is referred to in the final settlement. 


On the 28th of September, 1928, thefirst defendant and Venkataratnam erttered 
into an agreement with a third party by name Ramarsu for the sale of the properties 
purchased in Court auction to Ramarsu for a sum of Rs. 18,000 the sale being subject 
to the mortgage amounting to Rs. 28,000, which burdened the property. This 
agreement recites the fact that the first defendant has borrowed Rs. 13,5@0 from 
Venkataratnam for the purchase and has executed promissory notes. The pros- 
pectivea purchaser Ramarsu executes a promissory note for Rs. 3,000 in favour of 
Venkataratnam as an earnest ofthe purchase price and promises to pay the balance 
with interest. Ramarsu did noteggrry out the terms of this agreement. Conse- 
quently there was a further agreement between the first defendant, and Verfkata- 
ratnam, Ex. P-3, dated 23rd August, 91931; whereunder they renew the previous 
arrangement and come to an understanding as to the way in which the money 
payable by Ramarsu under Ex. P-10, shall be divided between them. On the same 
date there was a fresh promissory note, Ex. P-8, dated agrd August, 1931, which 
renews and consolidates the two original promissory notes, Exs. P-6 -and P-7 on 


‘which at that d&te the amount due was Rs. 18,710-1-6. 


At or about this time a suit was filed against Ramarsu O. S. No. 37 of IQ3I 
to enforce the agreement to. purchase the land. The suit was pending till 1935. 
Meanwhile, there was a further promissory mote, Ex. P-9, dated the 29rd August, 
1934, which renews the promissory note of 191, and there was also a fresh agreement, 
Ex.'P-4, which renews the previous agreement and recites the filing of the suit 
against Ramarsu and tbe necessity for the parties to adjust their affairs on the 
basis of the decision in that suit. In 1935, the suit against Ramarsu was decreed 
and aboug the same time there was a decree in favour®f the mortgagee in respect of 
his mortgage over the land to be sold to Ramarsu. 


On the 23rd August, 1937 the firstedefendant and Venkataratmam entered 
into a settlement of their mütgia transactions. This settlement recites the pre-- 
vious history of the dealings and states that it has been settled that the amount 
due from the defendant to Venkataratnam in respect of the promissory note, 
after adjusting the amount due from Venkataratnam to the defendant in respect 
of his half share of the sale amount, comes to Rs. 16,324-7-0. To this was added 
Rs. 69-5-3* which is principal and interest of a further advance of Rs. 2 5 (being 
half of Rs. 50 referred to above) made by 'Venkataratnam at the time of the sale 
and a,sum of Rs. 776 which represents Venkataratnam’s half share in the profits 
of the land less the stm of Rs. 175 which the defendant had paid in connection 
with the common execution proceedings, the total being Rs. 17,169-12-3. For 
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this amount the first deferidant executed the suit promissory ‘note in favour of 
Venkataratnam. WAT Su 2 | 
. The lower Court has taken the view: that though the original transaction is 
given the form of an unconditional borrowing by the first defendant from Venkata- 
ratnam, in substance there is a borrowing only to the extent to which the first 
e defendant's contribution to the joint purchase was financed by-an advance from 
Venkataratnam. The rest of the advances he has treated as Venkataratnam's 
"own contribution to the joint purchase. Having thus ascertained the original 
amount of the first defendant's liability, he traces 1t down through the subsequent 
' transactions and scales down the debt accordingly. It is contended for the appellants 
that this is wrong, that the whole transactionshould beregarded as part of a partner- 
ship arrangement undef which no liability capable of being enforced would subsist 
until an account was taken of the mutual rights and liabilities of the partners ; 
and on this view it is contended that the debt arose for the first time in 1937 after 
the accounts were settled and has to be scaled down under section 9 of Madras Act 
IV of 1938. *In the memorandum of cross objections it is contended for the 
defendants that although the parties might have split up the sums contributed by 
Venkataratnam into sums which he contributed to the capital of the joint under- 
taking and sums which he lent to the first defendant, so that the latter might contri- 
bute his share to the joint undertking, this was not the form which. the transactions 
» took 3 and it is contended that throughout allthe documents it is made abundantly 
clear that the parties deliberately chose to treat Venkataratnam as the creditor 
of the first defendant for the full amount of the two original promissory notes ‘and 
e leave Venkataratnam as the debtor of the joint undertaking to the extent of the 
contsibution which he had agreed to make thereto. _ 


It seems to us that the correct way of regarding those transactidns is that for 
which the respondents contend. Throughout these documents there is a continued 
insistence on the fact that the first defendant has borrowed the full amoufit from 
the plaintiffs’ father, and it is also made clear that theliability ofthe plaintiffs’ father 
was not to arise until after the completion: of The contemplated conveyance of the 
half share of the property to him. In fact, it appears that the plaintiffs’ father 
was safeguarding himself against any possible default by the first defendant and 
that he chose to advance the money on the liability of the first defendant without 
making any provision that the debt should not be recoverable except to the extent 
of the excess over the creditor’s own contribution towards the joint purchase. 
Looked at in this way it seems to us clear that the advances made to the first defendant 

s were deliberately kept 8utside the purview of the joint undertaking. No doubt 
the parties contemplated that the first defendant’s liability would eventually be 

- adjusted out of the proceeds of the joint venture. But it is necessary to distinguish 
between a financial arrangement whfch is to be discharged out of the ‘proceeds of 
a joint venture and one which is itself part of the joint undertaking. We are quite 
clear that it was the intention of the parties that the first defendant should be under 
an unconditional liability to repay to the plaintiffs’ father the amounts in respect 
of which he executed these prgmissory notes. ‘The liability therefore arose'as soon 
as the promissory notes were executed and there was nothing to preventéhe plain- 
tiffs’ father from maintaining suits on the promissory notes,without reference to the 
details of the joint undertaking. - Sms po s i; . 

It is further contended for the appellants fhat'even assuming that the debts 
evidenced by the two original promissory notes were uncomditional debts due 
fgom the first défendant to the plaintiffs’ father the’ adjustments made in 1937 
whereby the liability of the plaintiffs’ father to pay his share towards the joint 
purchase was set off against the liability-of the first defendant undef the consoli- 
dated promissory note could "not be treated as a payment for-the* purpose of 

section 8 €f Madras Act IV of 1938. It is now well settled for ‘the purpoft of 
this Act that when there is an arrangement under which a mortgagee is 
in possession of the mortgaged property and is liable to account to the 
mortgagor for the profits of the land in his possession and to adjust the value 


* 
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of those profits against the stipulated rate of interest, the receipt of profits.by the 
mortgagee must be treated as a payment towards the debt by the mortgagor. The 
learned Advocate-General has, however, contended that whatever be the position 
when the value of produce is adjusted against a mortgage a mere set-off of another 
debt cannot be regarded as a payment for the purpose of this Act. e find it 


difficult to agree with this contention. The learned Advocate-General has sought, 


to reinforce his contention by reference to sub-section (4) of section 8 of Madras 
Act IV of 1938 which saves the creditor from any liability to refund any sum which 
has bgen paid to him by reason of the reduction of the debt under that section. But 
it seems to us preposterous to assume that when a creditor has received any cash 
more than the amount of the débt as subsequently scaled down he should be in any 
better position in the matter of liability to refund than he wotild be if he has received. 
payment by means of an excess adjustment of a debt due by himself to his debtor, 
The nature of such adjustments is made clear in a recent decision of the Privy Council 
inTrimdad Lake Asphalt Operating Co. Ltd. v. Gommissioners of Income-tax of Trinidad 
and Tobago,! where their Lordships were concerned with the interpretation of the 
word “f transmission." In dealing with the nature of the adjustment then in question 
their Lordships quoted the judgment of Mellish, L.T., in In re Harmony and Montague 
Tin and Copper Mining Go., Spargo’s case? to the following effect : 

** Nothing is clearer than that if parties account with each other, and sums are stated to be due 
on the one side, and sums to an equal amount que on the other side of that account, and those accounts 
are settled by both parties, it is exactly the sam€ thing as if the sums due on both sides had been 
paid. Indeed, it is a general rule of law, that in every case where a transaction resolves itself into 
paying money by A to #, and then handing it back again by B to A, if the parties meet together and 
agree to set one demand against the other, they need not go through the form and ceremony of handing 
the money backwards and forwards.” 
Their Lordships go on to state: ; e 

“ This statement gives a description of what is often called a settlement in account or a set off, 
the word not being there used in the technical sense of the statutes of set off. There is actual, not 
merely notional or constructive payment of the indebtedness on either side.” i 
Applying this principle in the pregent case, when Venkataratnam agreed with the 
first defendant that his debt to the first, defendant in respect of the contribation 
which he had undertaken to make towards the sale should be adjusted against the 
promissory note debt due by the firft defendant to Venkataratnam, there was 
in fact a payment of Venkataratnam’s debt, to the first defendant and a corres- 
ponding payment of a part of the first defendant's debt to Venkataratnam. ` We 
consider that such a set off can properly be treated as a payment for the purpose 
of section, 8 of Madras Act IV of 1938. It is conceded that in this view of the law 
and *the facts, applying section 8 (2) to the transaction, nothing remains due to the 
plaintiffs. ; 2 s 

The result therefore is that Appeal No. 260 of 1944 is dismissed with costs. 
The memorandum of objections is allowed with costs and the plaintiffs? suit will be 
dismissed. "The defendants are entitled to their costs in the trial Court. 


K.S. . °’ ———— Appegl dismissed and memorandum 
EN of objections allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. — d 
(Ordinary Original Civil Jurisdiction) 
PRESENT :—Mr. JUSTICE Crank. 


P. V. Damodara* Reddi and "another .. Appellanis* 
0. e h- 4 Ad 
Índian National Agencies, Limited. / e. Respondents. © 


Companies Act (VII of 1913) Sections 30 (2) and 38—Allotment of shares by the directors and entry in the 
register of membefs— Cancellation of allotment after eight months as invalid for want of consent of the company 
im general meethng as required by the articles of association—Removal of the names of those members—Com- 
petence of the dirgctors—Proper remedy of the company. © > 0 0220.0 20 0c o0 ZEE 
- „Article 5 of the articles of association of a company provided as follows: *''The shares shall be 
under fhe control af the directors who may allot or otherwise dispose of the same only among the 


` 12e (1945) A.C. 1:8 F.L.J. 97 (P.C.). ^. ^ 2. (1873) L.R. 8 Ch. 407, 414. © E 
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existing members but shall not without the consent of the company in general meeting allot or otherwise 
dispose of them -to outsiders.” «^ . 5 

~ Two ptrsons applied for shares in that Company at a time when the company consisted of 
only six members and all of them were directors, Each was allotted two shares at a meeting of five of 
the bem ud the company. Their names were duly.entered on the register of the members of the 
company. Some eight months later, the directors resolved to cancel the allotments on the ground 
of their being invalid.for want of consent of the company in general meetfng as required by article 5 


* ~of the articles of association of the company and removed their names from the register of the members 


ofthe company. On application by those members to rectify the register by reinserting their names, 


° - - Held, that the allotments must, in the circumstances of the case, be regarded as valid and binding 


onthecompany. Though the applicants for shares must be ddemed to have contracted on the footing 
‘of the articles of association, including article 5, they were not bound to inquire into the regularity 
of the internal procedure—what is calledethe “indoor managqment." They were entitled to assume 
“that the sanction of the company in general meeting as -required by article 5, had, in fact, been 
obtained. They were persf&ns who had agreed to become members of the company and the addi- 
jion of their names to the register of members of the company, constituted them members of the 
company. : . "i 
In the circumstances, a meeting of thé boárd of directors of the company and the company 
in general meeting were two descriptions of one and the same body and hence it was too tethnical 
to consider whether the six members of the company were or were not to be regarded as having 
sanctioned what five of.their number did as directors. , - 
The register of the members of a company isa public document and there is no provision of the 
Companies Act which permits the directors or officers of a company to make any alteration to the 
register in circumstances similar to those of the present case. . If members’ names have been impro- 
perly added to the register the remedy of the company is to apply to the Court under section 38-of 
the Act for the rectification of the register and notgto éake upon itself to alter the register. - 
In the matter of the Indian Companies Act, VII of 1913, and In the matter 
of the Indian National Agencies, Limited. 
Row and Reddi for Appellants. 
*Ve K. Thiruvenkatachari for Respondents. 
The Court delivered the following 
JupcMENnT.—P. V. Damodara Reddi and D. Duraiswami Nayudy, each applied 
“in. writing for shares in the Indian National Agencies, Limited. These shares 
were of the face value of value of Rs. 1,000. ygbheir applications were considered 
at a‘meeting of the directors of the company held on 12th April, 1942. The appli- 
cations for shares appear to have been made in February, 1942. Each of the appli- 
cants was allotted two shares at the meeting of 12th April, 1942 and the minutes 
of that meeting recorded that, upon these allotments being made, the two applicants 
joined the meeting, that is, as directors of the company. ‘As well as being present 
at the remainder of this first meeting, the applicants are said to have been present 
at a number of other subsequent meetings. The applicants were*duly entered on 
the register of the members of the company. ` d 
” Some eight months later, in about December, 1942, the directors of the company 
resolved to cancel the allotment of,these shares to the applicants. The present 
applications are applications to rect!fy the register by reinserting the names of 
the applicants. The applications are numbered as Applications Nos. 2258 ande2259 
respectively of 1944. l«have heard these applicatiens tggether. 
e It is said on behalf of the company that the resolution to remove these appli- 
cants’ nanies from the registef of members was passed in consequence qf a report 
of the auditor of the company on the balance sheet of the company's affairs as 
at goth November, 1942. In that report, the auditor expresses the view that the 
allotment of the shares to the applicants was «lg vires and that the allotments 
might therefore be cancelled by the directors. a 


e ` Before proceeding further, I may say I am disposed to, regard the removal by- 


. the company of the applicants’ names fromthe register of members as wholly illegal. 


The register of the members of a company is a public document and*I know of no 
prevision in the Companies Act*which permits the directors of a company or arty 
officer ofea company to make any alteration to the register in the circumst&nces 
alleged in the present case. If these members’.names had been improperly added 
to the register, the remedy ofthe company was to apply to thi§-Court under section 38 
for the rectification of its.register and not to take upon: itself to alter the register: 


e * 
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As, however, the question of the validity or otherwise of the allotment of these 
shares is now before me on the present applications, I think it would be more proper 
and suitable for me to dispose of these applications on the merits rather than to 
allow the applications on the ground stated above and leave the company to file 
similar applications again, if they are so advised. d 


The company claims that these allotments vere invalid by reason of the provi- e 
sions of article 5 of the articles of association. That article provides as follows : 


“ The shares shall be under the control of the directors who may allot or otherwise dispose of the" 
same only among the existing members but shall not without the consent of the company in general 


meeting allot or otherwise dispose of them to outsiders.” 


It is said that, as the allotments were made by the diréctorg without the consent of 
company in general meeting, they are accordingly void and wholly inoperative. 


Now section 30, gub-section 2 of the Act provides that a person who agrees td 
become a member of a company and whose name is entered in its register of members 
shall be a member of the company. The names of both the applicants were entered 
in the register of members and accordingly the only question to be decided is whether 
they agreed to become members of the company. | If they did, then the applications 
must succeed. ` TE 

An agreement to become a member of a company is usually constituted by an 
offer in the form of an application fgr shares and an acceptance of that offer by 
allotment. Admittedly each of the applicants made a written application anti the 
only question is whether those applications were accepted by the company. 


As I have earlier observed, the company, relying on article 5 of the articles of * 

association, contends that acceptance of:the applicants’ offers by the directors 
alone was entirely inoperative and accordingly there were no allotments. Further, 
it is urged on behalf of the company that the applicants must be deemed, whatever 
may hawe beet the fact, to have gontracted on the footing of the articles of association 
including, of course, article 5. "Lhis is, I think, undoubtedly the case. As was 
observed by Lord Cairns, L.J., ifMwWeel’s case? : : 
_ “Jf the memorandum and articles of association are in existence when he (the member) applies 
for shares, and if he agrees to take his shares orsthe footing of the memorandum and articles of asso- 
ciation (which would seem to be the case here), then I think that he ought to be held bound to look 
to the memorandum and articles of association before he applied for shares." E 

But, in my view, this does not dispose of the matter. There are, I think, two 
grounds on which these allotments must, in the circumstances of this case, be regarded 
as valid and binding on the company. In the first place, b consider that the appli- 
cants are entitled to relyon the rule laid down in The Royal British Bank v. Turquand.? 
In that case, the articles of the company gave power to borrow with the sanction 
of a generat meeting and it was held that a lender need not enquire whether such 
sanction had, in fact, been given. He was efititled to assume that it had and it was 
held *further that the absence of sanction could not affect his position. The rule 
is stated as follows in Palyer’s Gompany Precedents " Fifteenth Edition, at page 70 v. 

“ This rule is that where a company is regulated by an Act of Parliament, general or specia 
or by a deed of settlement or memorandum and articles registered in some public office, persons 
dealing with the company are bound to read the Act and registered documents, and to see that the 
proposed dealing is not inconsistent therewith ; but they are not bound to do.more ; they need not 
inquire into the regularity of the internal proceedings— what Lord Hatherley called ‘ the indoor 
management. Theysare entitled to Asguime that allis being done regularly.” . 

| Applying these »ules to the present case, I hold that the applicants were entitled 
"to assume that the ‘directors were acting regularly and that the sanction of the 
company in general meeting had, in fact, been obtained. That being so, the 
allotments cannot now be avoided by the company and the applicants must be 
régarded as"persons who agreed to become members of the compariy. This, added 
to the fact that their names had been added to the register of members, constitutes 
them members of the company, and, as such, they are entitled to have their names 


^ 
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re-entered on.the register ofthe members from the date on which they have been 
improperly removed. x ue 
The other ground, which is equally strong and in favour of the applicants, 
rests on the peculiar circumstances existing in this company. At the time when 
the applicants made applications for shares, there were only six members of this 
e company ahd all of them were directors. Five of them were present at the meeting 
at which the allotments were made. Now it is said on behalf of the company, that, 
despite that circumstance, the allotments were bad because the previous consent 
of the company in general meeting had not been'obtained. But in this case, a 
meeting of the board of directors of the fompany and the company in general 
meeting are two descriptionsof one and the same bédy and in these circumstances 
I find it altogether too fechnical to consider whether the six members of the com- 
pany are or are not to be regarded as having sanctioned what five of their number 
did as directors. In this connection, reference "may be made go the case of Express 
Engineering Works, Limited, Yn re.1, which concerned a private company of, five 
members, all of whom were directors. It is unnecessary to refer to the facts of the 
case but the following passages from the judgments of the learned Judges of the 
^ Court of Appeal who dealt with that case are, I think, particularly apt. Lord 
Sterndale, M.R., at page 470, observed : 
* In the present case these five persons were all the corporators of the company and they did 
all meet, and did all agree that these debentures should be issued. Therefore it seems that the case 
came Within the meaning of what was said by Lord*Davey in Salomon v. Salomon & Co.? : * Y think 


it an inevitable inference from the circumstances of the case that every member of the company 
assented to the purchase, and the company is bound in a matter intra vires, by the unanimous agree- 


* ment of its members," 


Later Lord Sterndale says : 
e - a $ M 

“ Tt was said here that the meeting was a directors! meeting but it might well-We considered a 
general meeting of the company, for although it was referred to in the minutes as a board meeting, 
et if the five persons present had said, * We will now constitute this general meetingé it woud dave 


hea within their powers to do so, and it appears to me that that was in fact what they did.’ 
Warrington, L.J., observed as follows : a i 
6k happenedethat these five directors were the, only shareholders of the company, and it is 
admitted that the five, acting together as shareholders, could have issued these debentures. As 
directors they could not, but as shareholders acting fbgether they could-have made the agreement 
in question. „It was competent to them to waive all formalities as regards notice of meeting, etc., 
and to resolve themselves into a meeting of shareholders and unanimously pass the resolution in 
question. Inasmuch as they could not in one capacity effectually do what was required but could 
do it in another, it is to be assumed that as business men they would act in the capacity in which 
they had power to act. In my judgment they must be held to have acted as shgreholders and not 
as directors, and the transactio:# must be treated as good as if every formality had been carried out." o 


*I accordingly allow these petitions and direct the rectification of the register 


of members of this company by the re-entry of the applicants! names with effect 
from the. date when they were wrongfully removed by the company. The appli- 


cants will have their costs of these applications. p l : 
V.S. Petition. allowed. . 


ə IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice MockETT. . 


3 


‘e 
ea Petitioners? 


J. Beckett and others e. _ : 
v. " ä . vr P 
Mrs. Wendy E. Norris > re 2 Respondents oc 


Penal Code (XLV of 1860), section 499, exception 9— Object and scope of —Clu cases—Good faith and 
homest freedom of exbression— Written statement of accused—Value to be attached and consideration to. be shown.— 
Investigation of evidence in revision——Fustifying circumstances. . re N 2°. i 

It is extremely difficult in a social club for a committee faced with any form of discfplinary action 
against members or quasi members to act*with universal approval. It is for that reason that, even, 
if wrong, committees deserve and are given the protection embodied in the ninth exception to seqjion 
PERI DNE TED CONGRESO STRE N QUNM UNENENUPSPUNQNTNUN en RR RARE, VP 
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499, Indian Penal Code, without which it would be impossible for such a body to function, This is 
most especially so when a complaint has to beissued notto a member himself about his own conduct. 
but to a member relating to the conduct of another person. Honest freedom of expression must be 
preserved unless committees are always to have the threat of criminal-proceedings hanging over them. 


‘Where a complaint was preferred by the wife of a member of a social club, who was as such 
privileged to use the club under one of its rules, against the members of the committée of the club 
for defamation contained in a letter addressed to her husband, . ê 


Held, that as in the circumstances the committee of the club had acted in good faith even if they * 
were mistáken.and did not act without due care and caution, it followed that they were entitled to Pe 
acquitted. 


As under the Indian law an accused person cannot give evidence on oath, it is of the utmost 
impoftance in cases where the burden of proof{s cast on the accused that. attention and proper con- 
sideration should be given to the stadement of the accused. š 


The High Court may be constrained to investigate in revision the evidence in a criminal case if it 
appeared that certain important aspects had been overlooked and that proper consideration had 
not been given to the statements of thg accused. . 

- Petition under stctions 435 and 439 *f-the Code of Criminal Pigedie, 1808, 
praying that the High Court will be pleased to revise the judgment of the Cougt of 
the City Magistrate of Madura, dated 23rd June, 1944, and passed if C. C. No. 144 
of 1944. 


C. Krishnaswami Atyar for Messrs. King and Partridge for Petitioners. 


- P. Govinda Menon and N. T. Raghunathan for the Public Prosecutor (V. L. 
Ethiraj) on behalf of the Crown. è , 


G. R. Pattabhiraman, C. V. Nilakantan, and N. K ane Rao for Respondent, 
The Court made the following 


Orver.—The petitioners are the committee members of the KodaikanaleClub. 
s have been convicted of defaming Mrs. Norris, who, as the wife of a member, 
ee to use the club under rule IV, clause 2 of the Club Rules. She is not 
f Course a member of the clup. The penalty imposed by the learned Magistrate 
was a fine of Rs. 10 on each acqused. This is a most unfortunate case in many 
respects. The complainant wasWedoubt (although dealing with her own coyntry- 
men) entitled to avail herself of the remedy by prosecution rathef than by civil 
action in damages. The effect has been curious in a community used to, what 
I will describe as, the right rather than the privilege of giving evidence on oath. 
Although it has been of the utmost importance in this case that they Should (the 
burden of proof being cast upon them) be able to give evidence on oath, the accused 
have been propibited from doing so owing to the proceedings being in a criminal 
forym.- I will return to this aspect of the case later: «€: 


The facts are as follows :—The Kodaikanal Club has opened its door to mem- 
bers of the Services—Officers are honorary members—and on two nights a 
week, the dance room is thrown open ¿ô British Other Ranks of His Majesty’s 
forces. The Other Ranks are confined to the dance room and are prohibited from 
using certain other rooms of the club of which the reading room is one. ‘They 
are also (no doubt for Rood and sufficient reasons) not allowed to consume intoxi-, 
cating liquors in the Club. Mrs. Norris receives asumber of British Other Raffks 
at her house “Speke ” as paying guests at a small charge, and there is no doubt 
that she is much interested in .their entertainment and welfare. On the 28th 
October, 1943, by Ex. &, the Honorary Secretary on behalf of the committee, 
wrote to the corfiplainant’s husband, Dr. Norris in Ceylon pointing out that Mrs. 
Norris at about 9-€5 p. m. on the 26th October, was in. the reading room before 
the fire with Other Ranks. It was pointed out that the presence of Other Ranks 
as guests was restricted to the recreation room on Tuesdays and Fridays from 7-30 
to 10-30 p.h. The letter concludes: “ The Committee will be glad if you and Mrs. 
"Norris: will observe this rule in future". ,By Ex. G-r, Dr. Norris acknowletlged 
Ex*.G and &pólogised. saying that he was in no doubt that the breach*of the rule 
by his wife was due :to inadvertence. On roth February, 1944, the alleged 
defamatory letter by'the Honorary Secretary (Ex. A), -was sent to - Dr. iu 
whe was still in Ceylon. It reads as follows ; 22125325 PS 
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** Dear Sirs, E "2 LO m te va f 
„On 29th October 1643 as instructed by the committee, I wrote to you on the subject of your wife 
having introduced non-members (B. O. Rs.) into the club. On that occasion the President personally 
spoke to your wife and explained to her the breach of the rules, which she had committed, 
You replied in your letter, dated grd November 1943, expressing regret in the belief that your 
wife had acd inadvertently in ignorance of the ius ' €. . Á 


Š I am now directed by the committee to bring to your notice that on the night of Tuesday, February, 

1st, 1944, a member of the Committee found your wife and several R. A. F. (B. O. Rs.) drinking in 

pe readjng room of the club—a place, which they are not allowed to enter. The committee also 

earns that on the after-noon of 8th February, 1944, your wife was also seen in the reading room along 

with a B. O. R. On the same night after the dance a servant of the club reported that your wife 

‘was with several B. O: Rs. in the reading room and she asked for them to be served with intoxi- 
cating drinks. , . 9 We... 

I am directed by the Corfmittee to inform you that, in their opinion, the conduct of your wife is 

injurious to the harmony and interests of the club with reference to R. XII (2). 

I am also directed to inform you that in the event @f any further sugh breach of the rules by 
your wife, after you had an opportunity of comrflunicating with her, the "Committee acting under 
R. XII (4) will proceed to withdraw from her the privilege of using the club. . 

I am forwardfng to you separately a copy of the rules of club and I am sending to your wife 
a copy of this letter. , 


Yours faithfully, 
(Signed)... sss 
Honorary Secretary.” 


> It will be seen that there are three incidents feferred to —one on the ist Febrüary, 
the second on the afternoon of the 8th February, and the third on the evening 


of the 8ih February. lam not concerned with the second incident as the Magistrate . 


* bas quite rightly paid no attention to it, since the Committee apologised. Apart 
from*that, on the face of it, it is clearly not defamatory. The charge against the 
accused differs in one respect from the actual alleged incident. It wfll be seen in 
the letter, Ex. A, incident No. 3 reads thus: € 

^ “On the same night after the dance, a servant of the club r@ported that your wife was with several 
B. O. Rs. in the reading room and she asked for them toebe served with intoxicating drinks,” 
In the charge, this incident is reproduced as follows : 
“That on the same night she was with B. O. Rs. jn the reading room and asked for drinks to be 
served to them." ; ] 
The distinetion may have been inadvertently made, but it is not immaterial, The 
. Magistrate was, therefore, concerned with two incidents, and the case before 
him was put in this manner. Issues 1 and 2 were: (1) Were the allegations 
defamatory per se? (2) Jf so, were they true ? and (3) If not, wêre the accused 
protected by any one or more of the exceptions to section 499, Indian Penal Code? 
Pre$umably, the 8th and gth exceptions were invoked. The gth exception seems to 
be appropriate. è 5 
It is therefore necessary to look 2t the evidence. I might at this stage say 
that although this is a criminal revision case, I am constrained to investigate the 
evidence, because, it appears to me that certain impoxtant, aspects have been over- 
- ]aeked and that no proper consideration has been given to the statements of the 
accused themselves. This is regtettable, . They are, no one doubts, honourable men 
who by reason of their exercising a' semi-public function have found ahemaives 
hailed before a criminal court. They deserved at leastea8 much consideration as 
the complainant. a ° 


` 


[His Lordship after discussing the evidence *proceeded] Pot 


e My impression of the two incidents is this. With regard to the first, that 
Mrs. Norris was not having a drink of any sort in the reading room on the night 
-óf February 1st, but that Mr. Lake honestly thought that she was, athd from the 
surréunding circumstances was quite entitled'to think so. Withereg&rd to thé 
second incident on, the evening of February 8th—that the servants did see the Ofher 
Ranks either in the lounge or reading room or both : Other Ranks admittedly went 
into the reading room and were in the lounge for a brief ttme as stated'by Mrs, 
Norris. ‘I think the servants formed an honest opinion that the drinks were ordered 
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` for them ; and here again, they were justified in forming that opinion, even if it was 
a wrong one. With regard to,this incident, it does not appear that any, complaint 
was made to the Secretary regarding the non-serving of drinks ; and it is quite 
certain that they were not served because of the above belief of the barman. - 


The question then arises, were the Committee acting honestly anf with due . 
care and attention in writing to Dr. Norris on the basis that the Secretary and e 
servants had made true report. These matters are always questions of fact in every 
case. I have already indicated. that they were abundantly justified in déing so* 
with regard to the incident of the night of February rst: As to the incident of 
February 8th, it seems to me that following on the incident of October 1943 and the 
incident—a most unfortunate Incident—of February *st, 1944, there was nothing 
so striking about the report from a trusted servant on February 8th as to introduce 


the element of negligence into the conduct of the Committee when they accepted 
. their employee's acc$unt. Is a committee precluded from believing an old and 


trusted servant? . Had this been a civil suit, the accused would have been in a much 
more favourable position. They could have given evidence on o&th. The plea 
of ptivilege would have been almost irresistible as there could hardly have been 
any element of malice. The Magistrate has negatived malice alleged only against 
accused 1, Mr. Beckett, rightly describing the suggestion as baseless. The definition 
of good faith would have been that found in the General Clauses Act : 

** A thing shall be deemed to be done in@zoqd faith where it is done honestly whether it is done 
negligently or not.” u o> 27 

I have accepted that the statements contained in Ex. A are defamatory but 


meaning to the word ''drinking" ‘which, the evidence shows, so offended 
Dr. Norris. Had the expression been “ having drink with" or “thaving drinks with," 
I doubt'if anything would have been thought of it. I cannot believe that anybody 
reading that Fetter would ever Bave understood anything more than that the com- 
plaint was that Mrs. Norris had broken theclub rules, in the first incident, by 
being with persons in a prohibif!Me part of the clüb and, in the, third incident, 
by endeavouring in breach of the rules to provide persons with aléohol, who were 
not permitted to consume it in the clwb. -These are definite breaches of the club 
rules and such allegations may well be defamatory, but not very defamatory, of the 
persons about whom they are made. Still I do not think that-the members of the 
Kodaikanal Club would have been very greatlyshocked and distressed at hearing of 
this conduct on.the part of one of their members as the prosecution urges. -After 
all,ewhat Mrs. Norris was doing, ‘if true, was breaking the club rules in her over- 
hospitality to Service guests. . : 

- The question, then, is entirely one of good faith. A good deal of confusion 
seems to have been introduced in this case by®*a discussion in the lower Court, which 
was sought to be prolonged before me, based on the notion that Mrs. Norris is a 
‘member of the Kodaikanal Club. Sheis not a member. She is a person privileged 
to use the club by reason of her husband being a membef. - Rule XII refers to the . 
infringement of rules and the penalties therefor. At the stage when Ex.. A wis 
. written, «t was clearly not the intention of the Committee then to take disciplinary 

action provided: by Rule XII against Mrs. Norris, t.e., to withdraw her privilege-of 

using the club. That théy contemglated*so doing, if there was any further breach 
of the rules is evident from thespenultimate paragraph in Ex. A. What then was 
. the position of the Committee at the time of the writing of Ex. A? There had 
been according to their information, breaches of the club discipline by a persgn 
who had no more than the privilege af using the club. . Whether informally they 
might have*approached her before posting Ex. A is not a matter for me to decide. 
"It so. much depends on the personalities concerned. The Committee mightwWaave 
be@n ewiser én "first approaching Mts. Norris informally ; on the other hand, they 
‘might not. The member concerned was Dr. Norris and the Committee “were 
undoubtedly entitled*to address him. They hed already had trouble from one 
‘lady who, having the privilege of using the club, had been reprimand or cautioned 
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— . not in the least in the manner Dr. Norris supposes. I do not attach the sinister * - 
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for breaking the rules: The Committee did approach her direct and were threa- 
tened with,legal proceedings for their pains. After that, the Committee were 
perhaps a little shy of approaching the lady: privileged members, and so they wrote 
to the complainant's husband sending a copy of the letter to Mrs. Norris for her. 
. informatior, which I do not think can be criticised. It is, however, clear from the 
elast sentenct ‘of clduse 4 of rule XII that, had it been decided to withdraw the 
complainant’s privilege, she should, under the general law for which there is abun- 
dant authority in what are known as the Club Cases, have received due notice 
of the inquiry and been given an opportunity to reply to the charge against her. 
"Ihe Committee did not decide to do that. *They quite definitely decided onby to 
issue a warning with a statement of the facts as they understood them to the member. 
responsible, Dr. Norris. "They expressly omitted the words injurious to the “ charac- 
ter and reputation " of the complainant and confined their complaint to “ harmony 
and interests". Vide rule XII, clause 24 With regard to the action of the Gom- 
mittee, it is remarkable that virtually no attention was paid, at any rate as {gr as 
can “be derivede from the judgment, to the written statements of the accused. It 
must be remembered it was their only method in these criminal proceedings of 
replying, especially in a Court where club servants were regarded as automatically , 
unbelievable against the word of the member. I cannot but be impressed by the 
earnestness of the accused’s written statements, especially that of Mr. Westerdale. 
» That they acted honestly and in good IN the sense that those expressions are 
ordinarily understood is beyond doubt. ere have been a number of criticisms 
of their conduct after the letter was sent. Mrs. Norris complains bitterly that 
» they would not then hear her. Here again for the reasons I have indicated above, 
I expgess no opinion about this. All I am concerned with is that the libel had been 
publishéd by then, aud any subsequent conduct of the Committee is relevant only 
to the penalty. The Committee is criticised because they apologized and withdrew 
with regard to the second incident but withdrew gnly the allegations relatjnewto 
incidents 1 and 3. I express no opinion about this either, especially as I hope 
this unhappy affair will soon be forgotten. I ttk it, however, right to say this, 
that nothing that has emerged in this case seems to me in the least to affect the 
character of Mrs. Norris nor that of any member of the Committee. To me, the 
most striking feature of the whole affair is an apparent lack of proportion shown 
by. everybédy in respect of the whole story. The only importance the case has ` 
is that it shows how extremely difficult it is in a social club for a Committee faced 
with any form of disciplinary action against members or quasi-members to act with 
universal approval. It isfor that reason that, even if wrong, Committees deserve 
and are given that protection (embodied in Exception 9) without which it would 
be impossible for such a body to function. This is most especially so when a com- 
plaint has to be issued not to a member. himself-about his own conduot but to a 
member relating to the conduct of another person. Honest freedom of expression 
must be preserved unless Committees are always to have the threat of criminal 
proceedings hanging overethem. ° 


e 
e Having indicated that the Committee of this club, acted in- good faith even if 
they were mistaken, and did ‘hot act . without due care and attention, jt follows 
that this petition must be allowed. The accused are acquitted, and the fines, 


if paid, willbe refunded. —  - A s 
V.S. - ————— fae." o Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
d PRESENT :—MR. Justice Yauva ALI’ 
Sivalinga Pathar .. Petitioner? 
' A v. . À to’ . , . è . 
Narayani Ammal ? ^ .. + Respondente - 


Civil Procedure Code (V of 1908), Order 12, rule 6—Partition sutt—Decree being partly preliminary and 
partly final—Application for amendment of written statement at later stage— Maintainability. — . 
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A Hindu died issuelessleaving him surviving his widow. She filed a suit against-her husband's 
surviving brother and the widow of a deceased brother claiming a share in the properties other than 
agricultural lands by virtue of the provisions of the Hindu Women’s Rights to Property Act. In 
his written statement the first defendant while.contesting the suit on other matters stated that he had 
no objection to the partition of the divisible items and to the separate possession thereof. His advocate 
thereafter appeared and stated that he had no objection to an interim decree for partion as prayed 
for, provided it was made®on the understanding that it did not debar any realletment ofthe properties 
at the final decree stage if such allotment was considered necessary or desirable in order to make * 
provisions for discharge of family debts or payment of maintenance if the said monies were payable ' 
from the family properties. The Court thereupon passed an interim decree as prayed for on the 
application under Order 12, rule 6,*Civil Procedure Code. A commissioner was appointed in due 
course for the division of the items and ultimately an order was passed as follows : “ It is agreed that 
subject to re-allotment when the final decree is being passes the properties may be divided as follows : 
005. . .” Adecree was drawn up on the same date in accord$nce with the order. In view of the 
Judgment of the Federal Court concerning the intra vires character of fhe Hindu Women’s Rights to 
Property Act of 1937, the first defendant applied to amend his written statement at a later stage with 
reference to the very items covered by the decree. l i 


Held, that the decree passed was partly preliminary and partly final in so far as it affected the 
parti@ular items divided, and it was not open to the first defendant to apply for an amendment qf the 
decree at the stage when he applied for that purpose. : 

Petition under section 115 of Act V of 1908, praying that the High Court will , 
be pleased to revise the order of the Court of the Subordinate Judge, Kumbakonam, 
dated 7th March, 1945, in I. A. No. 61 of 1945 in O. S. No. 8 of 1944. 


K. Bashyam Aiyangar and T. R. grinivasan for Petitioner. 
R. Gopalaswami Aiyangar for Respondent. 


The Court delivered the following 


jJupcmMentT.—There were three brothers, Sivalinga, Ekambara and Chocka- 
linga. The last died about 12 years ago. Ekambara died oy the 16th Jule, *t940, 
issueless leaving him surviving his widow. Sivalinga was the survivor. After the 
death of her husband, Ekambara’s widow filed O. S. No. 8 of 1944 in the Court of 
the Subordinate Judge of Kufhbakonam against Sivalinga as the first defendant 
and Chockalinga's widow as theggcond defendant. She claimed inter alia a share 
in the properties other than agricultural lands by virtue of the provisions Of the 
Hindu Women’s Rights to Property Act, 1937. In his written statement, the first 
defendant while contesting the suit on other matters stated with reference to her claim 
to the division af houses and moveable properties that he had no objection to the 
partition of the divisible items comprised under those schedules and to the separate 
possession and enjoyment of a moiety of the said items by the plaintiff until her 
death. On the basis of this admission the plaintiff applied under Order XII, 
rulé 6 for a decree being passed in respect of A schedule properties and notice of 
the application was given. The first defendant's advocate appeared and stated 
that the figst defendant had no objection to ag interim decree for partition as prayed 
for, provided it was made on the understanding that it did not debar any re-allot- 
ment of the properties at the final decree stage if such a re-allotment was considered 
necessary or desirable in order to make provisions for discharge of family debts or 
payment of maintenanct dues if such debts or maintenance claim are found to pe 
really payable from the family properties. The Ceurt passed, on the basis of the 
adnsissiohs contained in the written statement as well as on the representation 
made by the first defendant's advocate, an interim decree as prayed for on the 
application under Order XII, rue 6. A commissioner was appointed in due 
course for the ditision of the it@ms and ultimately an order was passed on the 14th 
October, 1944, in the following terms— i 

** It is agreed that subject to re-allotment when the final decree is being passed, the properties 
(houses and shops) may be divided as follows: Plaintiff to take items 2 and 5 to g and first defendant 
to take items *, 4 and 10 and to give to second defendant the Dd suggested by commissioner 


in item 1 fo» her residence. Item 3 is not at present availeble for division as it is in the po3wesion 
o E ^ 


ofag alienee.” : 


e P : ba Se © 
A. decree was also drawn up on the same date in accordance with this order. 


In the meantime the question as to the intra vires of the Hindu Women’s Rights 
to Property Act of 1937 was being considered by the Courts. On a reference made 
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by the Governor-General to the Federal Court, that Court held in In the matter of 
The Hindu, Women’s Rights to Property Act}, that the Act. was nra vires. 
The matter came up before this Court in Umayal Achi v. Lakshmi Achi*. 
Following the ruling of the Federal Court it was held that the Act was inira vires 
the powers bf the Central Legislature.except with regard to the provisions affecting 


agricultura’ lands. ' This decision went up in appeal to the Federal Court and that 


Court by a majority in Umayal Achi v. Lakshmi Achi? upheld the decree of this Court. 
One oftthe three Judges of the Federal Court however took a contrary view. Appa- 
rently in view of the circumstance, the first defendant felt it necessary to amend his 
written statement so as to have the benefit of the opposite contention in case, òn a 
further appeal to the Judicial Committee, the view should prevail that the said 
Act was not within theflaw making authority of the Central Legislature. The 
lower Court refused to permit the first defendant to amend his written statement 
and the first defendant seeks by this petition to revise the saideorder. 


«The question is whether on account of these considerations and in the cir&um- 
stances of the case, it was open to the first defendant to amend his written statement 
so as to embody contentions which were directly opposite to what he had urged 
in his original written statement. Learned Counsel for the petitioner has raised 
two contentions in this connection. The first is that the decree passed in this case 
which is called the interim decree is neither in form nor in substance a decree within 
the meaning of section 2 (2) of the Civil Proted'ure Code and that it is not conclusive 


‘ even so far as the Subordinate Judge is concerned as under the terms of the decree 


itself, it was open to the parties and to the Court to make further re-allotments. 
The second contention is that even if it is an interim decree, it is not in the nature 
of a jfrgiminary decree as contemplated in section 97 of the Civil Procedure Code 
and that consequently there is'no bar to the petitioner raising the quéstion of the 
validity of the so-called interim decree in an appeal against the decrge that mga 
ultimately be passed by the Court. He draws attenfion to clause (2) of Order XX, ` 
rule 18, to show that a decree of this kind could, gt properly be treated as a preli- 
minary decree such as would fall within the ambit of section 97. He argues that 
having regard to the language of section 105, it would be open to him not to prefer 
an appeal against the interim decree but to*wait until the final decree was passed 
and to object to this decree in a ground of objection raised in the memorandum 
of appeal to be filed therein. 


I am unable to accept any of these contentions. Clause (iii) of Order XII, 
rule 6 says that wheneverean order or judgment is pronounced under the provisions 
of this rule,.a decree may be drawn up in accordance with such order or judgment 
and'bearing thesáme dateas the day on which the orderor judgment was pro- 
nounced. A decree was accordingly passed in the present case. Theerule does 
seem to contemplate an. order having the status of a decree being passed on an 
application made under Order XII, rule 6. The contention that the reservation 
made in the said decree about its being subject to further rg-allotments at the stage 
2 e final decree to my mind does not take away from it the effect or character 
ofadecree. A decree may be either preliminary or final and may be partly prelimi- 
mary and partly final. In the present case, the decree does not refer to efther 
schedule B or schedule C. It covers all items in Schedüle A except the third 
item which being in the hands of an alienee, wag not dealt with. Out of the 
remaining nine items, six were allotted to the plaintiff and three to the first defendant. 
One 'of the three items given to the first defendant consisted ôf the family house 
being item 1 and the decree provided that the second defendant Chockalinga's 
widow was entitled to reside in the portion thereof which was marked out by the 
comgalSsioner. Any re-allotment that could possibly be made thereafter at the final, 
decree stage could only be with refererfce to those nine items. There could beeno 
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further variation of this decree either by consent of parties or by order of Court, 

so far as the canceding to the plaintiff of a half share in the divisible properties 

went. Therefore the argument that the decree in question does not amount to 

a decree because of the existence of this reservation therein has no force. It will 

perhaps be right to call this a decree partly preliminary and partly ffnal because 

so far as it affects the particular items in question, it is in the nature of afinal decree, 
subject only to its being varied if necessary by way of re-allotment of the items 

by consent of the parties. Reference was made for the petitioner to Appa € rimbak 

Despande v. Waman Govind Despandz!, but in that case there had actually been an 

altefation in the case law which had, a$ their Lordships of the Privy Council pointed 

out, produced an embarrassitfg situation for the appellants. In the present case, 

however, no such change in the case law has yet occurred and the petitioner is only 

seeking by way of abundant caution to provide for a relief which he might be akle 

to urge in case there should be an ‘appeal to the Privy Council and in the event of 
the Privy Council taking a view conformable to his contentions. That to my 

- mind is no ground for allowing an amendment when the admissions made by'him 

have gone beyond the stage of a decree duly passed. 

The léarned advocate for the respondent has drawn my attention to clause (itt) 
of section 96 of the Civil Procedure Code under which no appeal can be brought 
against a consent decree. That also seems to me to be a strong ground against 
` the petitioner. The order of the lenraed Subordinate Judge was right and does 
not call for any interference. 


The civil revision petition is dismissed with costs. 


B.V.V. ——À Petition dismissed. ' 


IN,THE HIGH COURT OF JUDICATURE AT: MADRAS.».* 


` -— PRESENT :—Mm. Justice SOMAYYA AND Mr. Justice YAHYA ALI. | 
vm 


Sethuråyar and another .. Appellants* 
v. ; ~ . A 
Karuppayammal and others : a. OY -a Respondents. 


Hindu Law-~Reversioner—Suit to avoid alienation by widow—Plaintiffs not being nearest reversioners— 
Grant of relief—Permissibility. 

It is well settled that even though a declaration may be for the benefit of the person who ultimately 
turns out to be the reversioner, it is the declared policy of the Courts not to entertain a suit by a remote 
reversioner when there is a nearer reversioner alive. This rule is subject to exceptions such as refusal 
of the nearest reversioner without sufficient cause to institute proceedings or his collusion with the 
widow or alieneea Where the defendants pleaded in the written statement that the plaintiffs were 
notghe nearer reversioners and that another defendant was the near&t reversioner, but the plaintiffs 
persisted in their attitude that they were the nearest reversioners, and the trial Court having decided 
against them on the ground that they were not the nearest reversioners they preferred an appeal to 
the High Cpurt and therein urged that the other defendant who was the nearest reversioner was 
colluding with the alienee-defendants and that the g&claration should be granted for the benefit of 
the reversion. : 


* Held, that the suit could not be sustained by the plaintiffs and that it was not a proper case where 
a declaration should be granged even though they were not the neasest reversioners. 


Lakshmi v. Anantharama, (1937) 2 M.L.]. 209 : LL.R. (1937) Mad. 948 (F.B.), considered. 
Appeal in forma pauperis against the decree of fhe Court of the Subordinate 
Judge, Dindigui in O. S. No. 7 of 1943 (Pauper). 
= K. S. Ramamoorthy for Appellants. ° 
G. A. Seshagiri Sasiri for Resfondents. 
The Judgment of the Court was delivered by 


Somayya, F.—This is an appeal filed by the plaintiffs who are the sisters’ sons*of 
the last owner for a declaration that the alienations made by oneor otherof the three 
.widows ofthe last male holder are not valid and binding on them, after thdeath 
of she widows. The suit is resisted by the*alienees mainly on the ground that the 
plaintiffs are not the nearest reversioners but that the 22nd defendant is the nearer 
aaa eee eee ty 
- - - oa, LLR. (1942) Bom. 75. 
»* Appeal No. joo of 1944 (Pauper). g ' 24th July. 1945. 


| 


SETHURAYAR J. KARUPPAYAMMAL. 443 


m. f i 


| reversioner, he being alleged to be the deceased’s brother'sson. “If the 22nd defend: 


ant is the sen of a deceased brother of the last male holder, it is undoubted that in 
law he succeeds in preference to the sisters"sons. The 22nd defendant also claims 
that he was the nearer reversioner and that the alienations were not binding upon 
him. On these pleadings an issue was joined whether the plajntiffs are the nearest 

ereversioners" which involves the question of fact whether the 22nd defendant is the 
brother's son of the deceased. After an elaborate trial, the lower Court found 
against*the plaintiffs and infavgur of the relationship set up on behalf of the alienees 
and by the 22nd defendant. The suit was accordingly dismissed as being one by a 
remote reversioner. The lower Court held that there were no circumstances 
alleged or proved which would enable a remote rtversioner to maintain a suit 
when there is a nearer rÉversioner alivé. The plaintiffs appeal. 


* The finding that the plaintiffs are not the nearest reversioners and that the 
22nd defendant is the brother's son of theedeceased is amply jistified by the docu- 
menjary and oral evidence which has been dealt with in the judgment of the lewer 
Court. We seg no reason to differ from the finding of the lower Court on that 
point. : E 

The main question urged by the learned advocate for the appellant is that the 
22nd defendant who is aparty to this suit has not filed any suit to impugn the aliena- 
tions in question so far, that he himself is an alienee of one of the items in the suit, 
and that this is a case in which the 22nd defendant has either colluded with the other 
alienees or has precluded himself from filing the suit. .It is therefore urged that 
a suit by the remote reversioner may be sustained. The declaration sought, it is 
said, is for the benefit of the reversion, t.e., for the benefit of the person who happens 


to be*tke reversioner, at the time of the widow's death. 
It has long been established that even though a declaration may be prem 


benefit of the person who ultimately. turns out to be the reversioner, it ig the de 

policy of the Courts not to entertain a suit by a renfote reversioner when theré is a 
nearer reversioner alive. This rule is subject tg certain exceptions which are well 
summed up in the leading case of Rani Anand Kunwar v. The Court of Wards,! namely, 
refusal of the nearest reversioner without sufficient ‘cause to institute proceedings 
or his collusion with the widow or.alienees. Barring such and other like exceptions, 
it is clear shat we cannot allow a suit by a remote reversioner to be maintained. 
It is true, as alleged by the learned advocate for the appellants, that in some cases 
of an exceptional character, a suit by a remote reversioner has been entertained. 
He relies upon the decision of this Courtin Lakshmi v. Anantharama? vthere-the lower 
Court granted a declaration in favour of the plaintiffs holding that they were *the 
nearest reversioners of the last male holder. .The question whether the plaintiffs 
were the nearest reversioners or not.depended on whether Madras Act [I of 1929 
had reference to the death of the last made holder or the death of the widow or other 
limited owner; on whose death the succession opens. If the material point of time 
was the male holder's degth, then the plaintiffs in that*action were undoubtedly 
the nearest reversioners. If the material point of time was*the date of the death of 
the limited owner when the suecession opened, there were a sister and sister's son 
who would be the nearer reversioners under the new Act. "There was a cbnfliet of 


. judicial opinion on. the point. The trig] Court upheld fhe plaintiffs! contention, 


found the alienations not valid and granted a declaraton. In appeal, owing to the 
difference of opinion above mentioned the matte: was referred fo a Full Bench. 
The Full Bench held that the material point of time was when thesuccession opened. 
This led to the result that the plaintiffs were not the nearest reversioners. - It was 
under those circumstances that an appeal “was made to a Divisjon Bench whén 
the cafe came on before them, to allow the plaintiffs to add the sister's son who was 
then a minor as a party and to have the question determined. Owing to the very" 
exceptional nature of the case and to the circumstance that it was onty when the 
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Full Bench took a different view that the plaintiffs were decided to be remoter re- 
versioners, the suit was entertained at the instance of the remote reversioner making 
. the nearer one a party. We must also note the fact that the trial Court had granted 
r a decree in favour of the plaintiffs in that case and the question was whether that ` 
decree ought to be get aside. A 

In the present case the defendants pleaded in the writter statenænt'that the 
plaintiffs were not ‘the nearer reversioners' and that the 22nd defendant was the 
nearest reversioner. That was the stage for the plaintiffs if they had so minded, 
to allege that even if they wefe not the nearer reversioners, there was collusion or 
inaction or other circumstances which'enabled them to file the suit even though the 
2ond defendant was the neartr reversioner. ‘Far from taking such a course they 
persisted in their attitude that they were the nearest revessioners and alleged that 
the 22nd defendant was not the brother's son of the deceased. The parties went 
to trial on that queséion and after dn elahprate trial, the plaintiffs’ case has been found 
agamst. They raise this question for the first time in appeal. There is no indica- . 
tion that even at the time of the trial in the Court below the question was*ever 
raised by the appellants. We are therefore unable to entertain this question at 

N 


this stage. : 
- The appeal fails and is dismissed with costs. This appeal has been filed in 
forma pauperis. The appellants must pay thé Court fee payable on memorandum 


of appeal. 
Í i ps. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn. Justice YAHYA ALI. ec 


Ambujammal ., Appellant*, e 


Ue 
uim. meni and others 07 . .. Respondents. 


Limitation Act (IX of 1908), Artiles 181 and 182—Compromise maintenance decree in x929 — Suit for 
reduction of claim— Modification of origing]*decree in 1937— Appeal —Restoration of original claim in 1940— 
Execution application filed in the interval dism®sed in 19377 as not pressed —Fresh execution application in 1941 
in respect of period between 1935 and 1941-—Bar of limitation —Plea of exclusion of time and revival of prior 
application — Maintainability. i Š 

A compromise maintenance decrée was passed in 1922. In 1937, in a suit filed by the opposite 
party for the reduction of the claim, the maintenance was put on grain basis by the trigl Court, But 
tbeappellate Court dismissed the suit in r940 and restored the original compromise decree. 
Meanwhile, in 1937, after the decision of the trial Court in the suit for the reduction of maintenance, 
an earlier exécution petition filed by tbe decree-holder was dismissed as not pressed. In 1941, the 
pregent execution petition was filed by the decrec-holder claiming maintenance for the period between 
1935 and 1941. On the question whether the claim was in time as regards the period between 1935 


and 1938 
HL G) that since there was no legal impediment in the way of the execution. of the earlier 


compromise decree by the appellant the principle enugciated by the Privy Councilin JVagendaranath 

De v. Sureshchandra De, (1932) 63 M.L.J. 329 : L.R. 59 I.A. 283 : LL.R. 60 Cal. r at p. 7, (P.C) 

' A cannot apply and no time can be excluded to save limitation bar. 

b (2) That where Article 181 a specific article is applicable, Article 182 of the Limitation Act 
j ; 


cannot be invoked. e e Y 
(3) That when the execution petition of 1937 was dismissed as not pressed, it was a final order 


and the petition filed in 1941 cannot be treated as a revivaleor continuance of the petition wifich 
was*concluded by that order. 

Appeal against tht prder of the Court of the Subordinate Judge, Chingleput, 
in A.S. No. 150 of 1943, dated 16th March, 1944 preferred against the order of 
the Court of the District Murf&ilf, Poonamallee, in E.P. No. 386 of 1941, in O.S. 
‘No. 29 of 1921. ° 

K. S. Desikan and S. Rajagopalan for Appellant. è 

R. Gopelasutami Aiyangar and A. Pattabhiraman for Respondents. 


: The "Court delivered the following . 
* Jupcment.—Seshadri Aiyangar had two sons, Rangachari and Raghavachari 
botheof whom died issueless. Rangachari’swidow is Ambujammal who is the appel- 
' lant. Raghavachari’s widow was Tiruvengadajyimal who adopted her daughter's 


Se gt a ge Oe es Sa 
*A, A. A.*O. No. 322 of 1944. : 17th September, 19456 . 
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! son Padmanabhachari, whose father was her son-in-law, Chakravarthi Aiyangar. 
>»  Ambujammal filed O.S. No. 29 of 1921 against Tiruvengadammal and Chakra- 
varthi, the latter for being in possession of the property belonging to the family. 
She claimed a half-share in the properties and she questioned the adoption. The 
suit was ultimately compromised. On the 22nd August, 19229 a compromise decree 
e was passed. which provided for the payment of Rs. 225 per annum to her towards 
maintenance, the payment to be in two instalments onq in March and the other 
*in Jurfe. The decree was being executed until O.S. No. 154 of 1935 was filed by 
Chakravarthi Aiyangar praying for the reduction of the maintenance amount 
awarded under the compromise decree. It was not precisely a reduction but it was 
a prayer to convert the maintenance into grain basis from cash basis which in effect 
led to a reduction. CRakravarthi Aiyangar succeeded to some extent as the first 
. , €ourt decreed that maintenance should be puf on grain basis. The decree of the 
first Court in O.S. No. 154 of 1935 was passed on oth July, 937. Ambujammal 
appealed against that decree and the Subordinate Judge of Chingleput allowed 
the appeal (AS, No. 56 of 1940) on 12th August, 1940, and dismissed Chakravarthi 
Aiyangar's suit, thereby restoring with full effect the compromise decree in O.S. 
No. 29 of 1921 dated 22nd August, 1922. On 24th June, 1937, Ambujammal 
filed E.P. No. 280 of 1937 for execution of her maintenance decree. That execution -œ 
petition was dismissed on' 13th August, 1937, as not pressed consequent upon an 
> endorsement made on the above execution petition that the petition might be 
closed for the present. After the passing of the appellate decree in, A.S. No. 56 
of 1940, Ambujammal filed E.P. No. 386 of 1941 out of which the present appeal 
* arises. She claimed maintenance due to her from roth January, 1935, to roth 
Janry, 1941. The respondent opposed the application and contended that the 
claim*was barred by limitation for the period from roth January, %935, to 31st 
March, 1938. The learned District, Munsiff excluded the maintenance for 
period and ordered execution for the balance. Aa appeal against fhe said order 
before the Subordinate Judge of Chingleput was dismissed and the present appeal 
‘is against the said order. l e 


The learned advocate for the appellant has put forward three propositions. 
First, that the period from oth July, 1937, when the District Munsiff passed the 
decree in O.S. No. 154-0f 1935 to 12th August, 1940, when the Subordinate Judge 
virtually restored in full the decree in O.S. No. 29 of 1921 should be excluded, as 

` during that period the decree in O.S. No. 29 of 1921 was incapable of execution 
in the form in which it was passed. The second contention is that, if Article 181 
does not apply Article 182 would apply and the case would come under the setond 
clause of that Article which provides that where there has been an appeal limitation 
runs from ‘the date of the order of the appellate Court: The third argument is 
that E.P. No. 386 of 1941 should b€ éreated as a revival or continuance of E.P. 
No. 280 of 1937 because there was no final disposal of that execution petitjon ; 
the order of dismissal having been passed on the endorsement that the petition 
e 


might be closed for the presemt. 


I see no force in any of these three contentions. With regard to the first point, 
learned counsel relied on the general rule enunciated by the Privy Couscil in 
Nagendranath De v. Sureshchandra Det. The rule laid dow:t by their Lordships that 

* So long as there is any question sub judice befwegn, any of the parties, those affected shall 
not be compelled to pursue the so often thorny path of execution, which, if thz final result is against 
them, may lead to no advantage.” 07 9 
e IÍtwascontended that this principle has been followed by Krishnan Pandalai, J., 
in Mangamma v. JNarayanappa? and by a Division Bench of this Coprt in Ramachandra 
Rao yf Venkateswara Rao?. All those cases may be distinguished on the ground that 
in those cases there was an impédimest in the way of the execution of the decree. 


In the présent case there was no difficulty whatever in the matter of execution of the 
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decree in O. S. No. 29 of 1921 until the passing of the decree by thé District Munsiff 
in O` S. No. 154 of 1935. Even thereafter the decree could have been executed 
for that part of the amount which was granted under that decree. In Chidambaram 
Chettiar v. Meyyappa Chettiar) this aspect of the matter. has been fully i aaa 
The learned Judges im that case said : 


** In Satyanarayana v. Seethayya*, this Court held that so long as there is no legal aped to thee 
filing of a suit earlier, time cannot be excluded, and in Sundaramma v. Abdul Khadar?, it was held that 
no equitable grounds for the Suspension of a cause of action can be added to the provisioms of the 
Indian Limitation Act. In dealing with a case under section 15 of the Limitation Act, the Allahabad 
HigheCourt in Lakshmichand v. Bibi Kulsumunnissg* pointed out that there is no reference in the section 
to the case of the execution of one decree being suspendeq or ere impossible by a subsequent 
decree inconsistent with it in another suit.” 

In Satyanarayana v. Seethayya?, a Division Bench of this Cofirt emphasised the same 
principle that so' long as there wag no legal impediment to the filing of the suit 


earlier, no time car be excluded. Theefirst contention therefore fails. 

. With regard to the second argument, when there is a specific article, iZ., 
Article 181 applicable to the case, Article 182 cannot be invoked" 

The last argument is equally: without substance. The order passed “by the 
Court is that the execution petition was dismissed as it was not pressed. ‘This was 
undoubtedly a final order and it cannot be said that the subsequent petition filed 
in 1941 can be tréated asa revival or continuancte of the petition which was concluded 
by that order. * 

: — 'Fhe appeal fails and is dismissed with costs ok the fourth "esponocde 
: Leave to. appeal is refused. 


^ 


c - Appeal dismissed. 
' [PRIVY COUNCIL] - , . 
(On appeal from the Supreme Court of the Island of Malta.) 
ESENT®:—LorD CHANCgLLOR (ViscOUNT Simon), Lorn Wricut, Lorp 
PorTER, ‘Lord SIMONDS AND Larp- GODDARD. : l 
Eric ee Charles Alexander Strologo e Appellang* 


T he ‘King B | su Respondent. 
Privy Council-—Practice—Interference in criminal appeals—Breach of natural justicg—What may 


amount to. 
. If a conviction has resulted from regarding as criminal an act which is authorised by law that 


does amount to a breach of natural justice, because it means that there has been a conviction for . 
what the law doe®not recognize as an offence and would fall within the principles upon which 
the @rivy Council acts in advising His Majesty to review- poge in courts of criminal 


' jurisdiction. ee 
Frank Gahan for Appellant. un 3 
Attorney-General and Kenelm. Preedy for Respondent. | - 


. Their Lordships’ Judgment was. delivered -by 

` Lorn Gopparp.—On gist July, 1943, the appellant was indicted before His 
Majesty s Criminal Couft for the Island of Malta and its Dependencies with having 
without a lawful order from the competent authoritigs arrested, detained or confined 
a pesson*against the will of the same and of having provided a place for carrying 
out such arrest, detention or confinement, with the aggravating circumstances that 
the individual arrested, detained ow confined received bodily harm and with the 
further aggravating circumstaneet that the detention or confinement was continued 
by him with the knewledge that an order had been issued by the competent authority 
for the release or production of the person detained, contrary to Articles 85 agd 
86 (3) and (4) of the Criminal Laws.* The Court convicted the appellant, of the 
substantive Offence and also found both of the alleged aggravating abu Which 
prayed: They sentenced him to 13 months, impfisonment with hard labour Which 


I. (1943) 2 M.L.]. 5 (1992) 64 M.L.J. 664: I.L.R. 56 Mad. 
2. (1926) 52 MLI. 996: LLR 50 Mad. E- (F.B). 
7. 4. LLR. (1939). All. EX 


** P, C. Appeal ‘No. 13 of 1944. ^ 5 y th July, 1944. 
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was the minimum sentence prescribed by law, but the Governor in the exercise of 
his prerogative reduced the sentence to 3 months. That sentence, less a remission 
for good conduct, has been served. The appellant by special leave granted on 25th 
February, 1944, appealed against the conviction. At the conclusion of the argu- 
ment. theireLordships indicated that they would humbly advise His -Majesty that 
the appeal should be allowed and the conviction quashed and how give their reasons 


for tendering such advice. 
9 


The facts were really not $n dispute. The appellant is a captain in the Royal 
Artillery and was acting as liaison officer with the R. A. F. at Tal Qali aerodrpme. 
On 14th July last yean which was the third day of the invasion of Sicily he parked 
a truck, a vehicle used in His Majesty’s service, near a house which he had occasion 


to visit. On returning to the truck some time afterwards he saw the lad whose . 


atrest formed the subject of the charge on the etruck. According to the appellant 
the lad was in the truck and he saw fiim through the wifdscreen. The lad's 
evidence was that he was not in the truck, but was standing on the running Board 
with his hands behind his back looking at thé speedometer and that he had been so 
standing for about 5 minutes. Whether the Court believed the appellant's evidence 
on this point or preferred the somewhat surprising account given by the lad is im- 
material, for it is common ground that he was at least on some part of the truck. 
On seeing the appellant'approach the lad ran away. and the appellant chased and 
caught him. Unfortunately the appellant tos? his temper and hit the lad in the face 
and kicked him. He arrested him and took him back to the truck and put him 
into it. He then discovered some cigarettes were missing and that about 20 gallons 
of petrol had been taken out of the tank which was empty. The lad denied all 
knowledge of either the cigarettes or the petrol, but the appellant told him that 
he was taking him to Valletta police station. On the way towards Valletta they 
met a policeman and the appellant inquired of him where there was'a police statjgefé 
but then ‘according to his evidence, realising that*it was time he went on duty, 
he drove to the aerodrome and handed over the tad to the Corporal on duty at the 
guard room and ordered him to detain him tifl the Military Police came for him. 
Again at the guard room he assaulted the boy. The subsequent history is really 
immaterial for the determination of this Zppeal, but it appears that the arrest 
caused coxsiderable excitement in the neighbourhood which led to an Inspector 
of Police visiting the appellant and demanding that the boy should be released. 
A somewhat undignified altercation took place. into which it is unnecessary to 
inquire in detail ; itis enough to say that later in the evening the boyevho had mean- 
while been removed by Order of the Provost Marshal to Hamrun police station 
was on somebody’s order released. As a result of the treatment he received from 
the appellant the boy sustained slight injury amounting according to the doctor's 
evidence to a scratch near the corner ef his eye and a small scar or bruise on the 
leg. Had the appellant been charged with assault he would have had no defence ; 
he would no doubt have been properly convicted and awarded a suitable punishment 
for that offence. It is they hope hardly necessary for theif Lordships to emphasise 
tat a person in uniform, be hg officer, N. C. O. or private, is no more than anyone 
else entitled to assault another subject of the King whether in peace or time of,war. 
But that was not the offence fpr which the appellant was convicted. He was charged 
and convicted under Article85 of thé Criminal ‘Laws which makés it'ari offence to 
arrest, detain or confine any person without a'?l@wful order from the competent 
authorities;saving the case where the law authorises private indiiduals to apprehend 
offenders. Now at this time the Malta Defence Regulatians .1939 were in force 
throughout the Island. Those Regulations derive their statutory effect from sec= 
tion 4t sub-section (1) of the Emergency -Powers (Defence) Act, 1939 and the 
Emfrgency Powers (Colonial Defence) Order in Council, 1939, made thereunder. 
Under Retrulation 26 it is an offence to impair the efficiency or impedes the working 
of any vehicle used or intended to bé used for the purpose of any of HH. M. 
forces. Regulation 35 provides that no person shall unlawfülly enter or Board any 
vehicle, vessel or aircraft used or appropriated for any ofthe purposes of H, M, sésvic¢ 
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and if any person is found in any vehicle, vessel or aircraft on any occasion on which 
he has entered or boarded. it in contravention of this paragraph then without 
prejudice to any proceedings which may be taken against him he may be removed 
by an authorised officer, which by Regulation 4 means a commissioned officer in 
any of H. M. forces, from the vehicle, vessel or aircraft. Then by Regulation 72, 
among other persons, any member of H. M. forces acting in the courseeof his duty 
as such may arrest without warrant any person whom he has reasonable ground for * 
suspecting to have commstted a war offence. A war offence is an offence ggainst, 
any of the Regulations. Now it is clear that the appellant had reasonable grounds 
for suspecting that the boy had comnaitted a war offence ; he was seen on the 
truck and therefore was committing a breach of Regulation 35. ‘The prohibition: 
contained in the Regulation is absolute, no question of igtent or state of mind is 
involved. It follows that the appellant as a member of H. M. forces acting in the 
course of his duty as such was entitled under Regulation 72 to arrest him without 
warrant. The Attorney-General submitted that the Court was justified in thinking 
that he arrested the boy because he suspected him of stealing cigaretges which were . 
his and not Government property and that accordingly there could be no justification 
for his action. But the facts show that he chased and arrested the boy before he 
knew that his cigarettes were missing and also before he knew that petrol had been 
taken from the tank, so that it is unnecessary to consider whether he had reasonable 
grounds for suspécting that the boy had been a party at léast to the theft of petrol , 
which would have been another war"offence under Regulation 26. As the Court 
apparently delivered no reasoned judgment their Lordships are without information 
as to the grounds upon which they came to the conclusion that the appellant had 
been guilty of an offence under Article 85, but from the course of the trial it appears 
as though they must have addressed their minds solely to the question whether. 
in arresting the boy he acted without authority, that is as a private person who 
t authorised by law to apprehend an offender. The whole case for the 
appellant was that Article.85 haf no application because whether or not the appellant 
was to be regarded as a private pefson he had authority under the Defence Regula- 
tions to effect an arrest. Consequently there was no illegal assumpgion ofa Power 
which did not belong to him. The facts do not appear to admit of any other 
conclusion and their Lordships therefofe cannot but think that the Court acted on - 
a misapprehension of the law and failed to take into account the powers conferred 
on the appellant by the ‘Defence Regulations. The principles-upon which this 
Board acts in advising His: Majesty to review proceedings in Courts of criminal 
jurisdiction were laid down in In re Abraham Mullory Dillej+ and have recently been 
restated so that there is no necessity to repeat them here. It is enough to say that 


if a conviction has resulted from regarding as criminal an act which is authorised 


by law that does amount to a breach of natural justice, because it means that. 
there has been a conviction for what the elaw does not recognise as an offence. 
These are the reasons which moved their Lordships to tender the humble advice .. 
to His Majesty which they announced at the close of thg argument. 
Solicitors for appellant : Norton, Ross, Greenwtll &? Co. 
Solicitors for the King: Burchells. ° 
y. S? ———— Appeal allowed. 
IN THE HIGH. COURT OF RUDICATURE AT MADRAS. ` 
e PRESENT Mr. Justice YAHYA Att. l 
M. A. P. Palanichami Nadar ~.. Petitioner* 


; UD. 5 
The Governor-General of India in Council, represented by the 
General*Manager, South Indian Railway, Trichinopoly .. Respondagg. 
* Limitation Act {IX of 1908), Article 31—Suit againg railway company for compensation for loss o d 
consigħedefor trangit-*-Starting point of limitagon. i Df me f e if B00 ^ 


* 
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For a suit against a railway company for compensation for non-delivery of goods consigned for 
transit, time under Article 31 of the Limitation Act (period of one year from date when the goods 
» ought to have Been delivered) begins to run from after the definite refusal or declaration of inability 
to deliver by the responsible railway company. m" : 
Jugal Kishore v. Great Indian Peninsular Railway, (1922) I.L.R. 45 All. 43; M. © S. M. Railway v. 
Bhimappa, (1919) 23 M.L.J. 511; S. I. Railway Co. v. Narayana Iyer, (1923) 46 M.L.J. 302 and North- 
Western Railwayer. Maharajadhiraj Kameshwar Singh Bahadur, (1932) Y. L.R. 12 Pat. 67, followed. 


Secretary of State v. Dunlop Rubber Co., (1925) I.L.R. 6 Lah. 301, dissented from. 
'. Petition under section 25 of Act IX of 1887, praying that the High Court will 
be pleased to revise the decree df the Court of the Subordinate Judge, Madura, in 
S. C. S. No. 181 of 1943. EL d 


V. Ramaswami Aiyad for Petitioner. ! 
S. S. Ramachandra Aijar for Respondent. 
- * The Court delivered the following . 


JupGMENT.—This petition arises out of a small cause suit instituted by the 
plaintiff who is the petitioner here for compensation for non-delivery of goods œn- 
signed for transit. The goods were consigned for being sent from.Colombo to Madura. 
The consignee was the Colombo Government Railway, but part of the journey 
had to be covered over the South Indian Railway belonging to the respondent 
company. There were four consignments of arecanuts and when they were deli-: 

e Vered, 15 bags out of those consignments. were short. The petitioner carried on 
correspondence with both the companies, af a "result of which 11 bags were found 
and delivered, and there was an ultimate short delivery of 4 bags. Itis for the value 

„Of those four bags at Rs. 110 per bag that the suit was laid against the South Indian 
Railway Co. -The four bags that were short consisted of two bags out of the first 
consighpeent and two pags out of the fourth consignment. With reference to the 
two bags of the first consignment, the plaintiff’s case was that he was informed by 
the Ceylon Government Raflway that the entire consignment had begn deliy 
in good order by that company to the South Indiañ Railway Co. and that fact 
had also been notified to that company. by letter dated gth January, 1943. The. 
plaintiff, therefore, proceeded upon the footing that the South Indian Railway Co., - 
was liable to make good the loss sustained by him on account of the non-delivery of 
the two bags out of the first consignment.” 


As regards the two bags in the fourth consignment, the plaintiff claimed the 
value thereof, but the defendant company’s case was that the entire consignment 
had been delivered and acknowledged on behalf of the plaintiff and that there was no 
short delivery in that casee Theplaintiff’scase,so far asthese two bags of the fourth 
consignment are concerned, must, I think, fail. In Ex. D-2,the delivery register, 
P. W. 1, the clearing agent of the plaintiff signed in token of having received all. 
the 20 bags of that consignment. It gs apparently usual in cases where there is 
short delivery to make a note thereof if the delivery. register. Such a note was 
made in the case of the first consignment in Ex. D-1. The fact that in Ex. Deg, 
the receipt of all the bags was acknowledged and no sueh ngte as exists in Ex. D-1 
wag made clearly establishes that’ there was no short delivery in that case. The 
plaintiff's learned advocate conténded that P. W. 1 discovered the shortage sometime 
later and brought it to the notice of the company's clerk arid he also referred to 
-the fact that in the Gate Pass Book the exact quantity of bags that passed the gate 
would appear and from that the quantity of consi nt that was,delivered could 
be gathered. Although the plaintiff gave notice tà the defendant for the production 
of certain documents, he did not ask for the production of thé Gate Pass Book. 

. Having regard to all these circumstances I find no merit whatever in the plaintiffs 
case relating to the alleged short delivery of two bags out of the fourth consignment. 
“With regard to the short delwery of two bags in the first consignment, two. 
grounds arg urged against the plaintiff’? claifn on behalf of the defendants. , Rhe 
first is that there was no cause of action in respect of the alleged short delivery against 
the respondent company having regard to the language of section 80 of the Indian 
Railways Act. The second objection is that the claim of the plaintiff in respect , 
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of this item is barred by limitation under Article 31 of the First Schedule of the 
Limitation Act. 7 x 
Section 80 of the Indian Railways Act provides that a suit for compensation ° 
forloss of goods, where the goods were booked over the railways of two or more admi- 
nistrations, may be brought either against the railway administration tg which the 
goods were delivered’ by the consignor thereof or against the railway administration  . k 
on whose railway the loss occurred. The contention of the advocate for the res-° 
pondent is that ordinarily a suit for compensation for non-delivery can be instituted 
only against the contracting, or ‘‘ forwarding cofhpany," as it is called an the 
Railway parlance ; but since in several cases it will be difficult for the consignor to 
locate the place of the loss, precisely, option is given tg him, $f he can prove that the 
loss occurred on the railway of the delivering company, te sue the delivering com- 
pany in respect of the said loss. It is argued on the authority of Chunnilal v. Nizam's 
Guaranteed State Railway Co., Lid.1¢hat the forwarding company does not contract ° 
with the consignor of goods as the agent of the delivering company and that the 
delifering company is really the agent of the forwarding company, This position. 
is not disputed by Mr. Ramaswami Iyer who appearsfor the petitioner. He concedes 
that he could only proceed against the respondent if he could bring the case within ' 
the ambit of section 80. He also concedes that the burden of proving loss by.. the. 
respondent is upon him but his position is that he has, as far as he was able, proved 
that the loss occurred not on the Ceylon Government R'ailway, but on the South 
Indian Railway. It is, therefore, utné@cessary to examine the decision referred to 
above and some other decisions which were.cited in the same connection. To 
start with, it was definitely averred in the plaint, paragraph 10, that the plaintiff . 
had given notice to the Ceylon Government Railway on 5th March, 1943, and that 
he had received a reply stating that the entire goods had been safely deliwefed to 
the defendant company. This specific averment was not controverted or denied 
written statement of the respondent, nor was anything stated in answer thereto. 
The letter ofthe Ceylon Govefnment Railway is-E». P-5 dated 13th March, 1943. 
In that letter, the Ceylon Government -Railway Co. stated that the consignment 
of arecanuts as per invoice No. 64 of 8th June, 1942 (i.¢., the first censignmeift) had 
been correctly given over to the South Indian Railway Co., Ltd., on rath June, 1942, 
and the Chief Commercial Superintendent, Trichinopoly, had been informed 
accordingly on gth January, 1943. In the notice dated 21st February, 1944, 
served by the plaintiff's pleader upon the defendant in S. C. S. No. 181 of 1943, the 
plaintiff required the production at the hearing of the suit, inter alia, of all the: 
correspondence that passed between the defendant and the Ceylon Government 
Railway Manager, regarding the receipt of the consignments mentioned in the 
plaint. It would appear that no affidavit was filed in answer to this notice, nor 
was any statement made as to the circumstances in which the documents called 
for were not, or could not be, produced. It cannot be denied that these documents 
were in the possession and power of the defendant and that they were not only 
relevant but important documents which would have furnished valuable evidence 
in the case. The conduct of the defendant in keeping back these documents cannot, 
in the circumstances be justified. Further, from she correspondence filed in the. 
case, it ts obvious that the petitioner was endeavouring from the commencement . 
to get some satisfactory enswer from the South Indian Railway Co., after the receipt 
of Ex. P-5, with regard to the two bays that were missing, and to each of the inquiries 
that he was making, the compfios was replying saying that the matter was under 
inquiry or still under inquiry and a further reply might be awaited. In some of 
these notices, it was stated that if in-the meanwhile the petitioner took the matter 
to Court, he would be liable for the entife costs of the company in the said proceeding. 
The correspondence went on in this strain until 18th December, 1943, or which 
"date by EX. P414 the respondent company informed the petitioner that there was no 
trdtesof theeremaining two bags on the line of the South Indian Railwéy Co., arid 
they durther added this : j 
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* In this connection I have to point out to you that the claim in this case is now barred by limi- ` 
tation under Articles 30 and 31 of the Limitation Act and as such no claim in respect of the alleged 
loss is admissible." ; 

'The suit out of which this present petition arises was filed on' 11th December, 1943, 
about a week prior to the receipt of this notice. These facts will be more relevant: 
im connectien with*the question of limitation which will-be dealt with presently ; 
but they are mentioned here to show that the respondent company had entered 
into pretracted correspondence in the matter. and in spite*of the notice to produce 
the same the company had faildd to doso. The contention of the learned advocate 
for the respondent is that under section 80 ofthe Indian Rilways Act, the company 
"is not bound to producé any evidence, but the entire burden was upon the consignor 
to prove loss in a conclusive manner especially since the suit was against the delivering 
-cgmpany and not the contracting or forwarding company. When goods have 
been consigned for transport from one plage to nother over twp railways and there 
is evidence to show that they reached a particular midway station from where the 
juristliction of he delivering railway company commences and they were duly 
handed over to the delivering company in good order and the goods have not reached 
the destination, the only possible conclusion is that the goods were lost and that 
they were lost on the railway of the delivering company. The respondent does not 
dispute the genuinenes or truth of the statement contained in Ex. P-5. He has 
not produced, as already pointed out, the letter dated 9th January, 1943, which 
was sent by that company notifying the fact òf the delivery of the entire consignment 
in good order to the South Indian Railway Co. 'There must have* been some 
further correspondence in the matter between the twó companies and that corres- 
ondence has not been produced in spite of notice. In. these circumstances, I 
find nq lifficulty in holding that the petitioner has succeeded in proving that the 
loss occurred on the railway of the delivering company and that consequently under = -e 
section 80 of the Indian Raitways Act the suit is maintainable against the deliyasit  — 
company and the claim of compensation in respect of short delivery is sustainable. 


The more important question in the cas@is*that of limitation. Article 31 
provides a periotl of one year from the date when the goods ought to have been 
delivered. This expression “‘ when the ggods ought to have been delivered " 
occurring in the third column of Article 31 of the first schedule has been the subject 
of consideration in numerous cases that have arisen in Courts. I shall deal with 
a few of them. In Jugal Kishore v. Great Indian Peninsular Railway*, Stuart, J., and 
Sulaiman, J., (as he then was), said : l 


* Article 31 fixes one yeas from the date when the goods ought to have been delivered and 
applies to suits to recover compensation for non-delivery. Itis to be noted that in the present case 
no tifne was fixed for the delivery of goods, and the correspondence between the parties shows that the 
matter was being inquired into and that there was no refusal to deliver, up to well within a year of 

the suit. In the circumstances of the case we®are unable to hold that the suit was instituted more 
than a year from the expiry of a reasonable time within which the goods should have been delivered. 
This view is fully supported by the case of the M. & S$. M. Railway v. Bhimappa*.” . 

In: another place, the leasned Judges said that they «vould not recognise any in- 
flgxible rule that time must begin to run from the expiry of the ordinary period 
of transit. There are two decifions of this Court which have taken a similar view. 
The first is M. & S. M. Railway v. Bhimappa? referred to in the Allahabadecase 
just cited. There, Sir Ralph Benson, O.G. J., and Sankardn Nair, J., observed : 

** No time has been fixed for the delivery of the goods ang the*correspondencg, between the parties 
shows that the matter was being inquired into and the suif was brought within one year from the 
date of refusal to deliver. We are unable to say that the plaintiffs delayed mere than one year from 
the expiry of a reasonable time within which in the circumstances of the ease the goods should have 
been delivered." - ° i ' 
This case was followed in the S. I. Railway Co. v. Narayana Aiydr?, vehere it was 

held fhat.the time would begin to run from when the defendant-company 








finally said that the goods would not be delivered. oS .? 
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As against these decisions all tending one way, learned counsel on behalf of the 
respondent has drawn my attention to a number of decisions, most of which have no . 
bearing upon the present point. There are only three out of those cases which need 
e be referred to. The first is Mutsaddilal v. Bombay Baroda and Central India Railway Go.1 

The facts of the case are entirely different, but it contains one passage at all events 
which supports the petitioner's contention. On page 393 of the report is found the 4 
following observation : , . 
‘It is by reason of the non-deliyery of the bags that he susgained the loss for which he seeks to be 
jon agra d - we 
thus showing that the cause of action to the petitioner VA nb in such cases in the 
non-delivery of the bags, or tò put it in other words, the catise of action arises. when 
the petitioner 1s made aware that there will be no further delivery of the undelivered 
part of the consignment. The second case cited by the respondent’s advoctte . 
is a decision of the Patna High Courtein Gopiram Gowri Shankar v. Great Indian 
Perfinsular Railway Go.? In this case, the Judges were of the opinion that where a 
great part of a consignment had been delivered on a certain day thete was ordinarily 
.po necessity to enter into evidence on the question of when the balance of the 
consignment ought to have been delivered, because the time when the consignment 
E as a whole ought to have been delivered is manifestly the time when the greater 
- part of the consignment arrived at its destination. A later decision of the same 
High Court is in Bengal and .North- Wesigrn Railway v. Maharajadhiraj Kameswar Singh ® ` 
Bahadur?. [That was a decision of a Division Bench and there the following 
observation occurs : 
“ The plaintiff, on the 23rd October, wrote to the defendants of the loss. He was justified in” 
waiting to bring his suit until the defendants had made it clear that they had no intention ofdelivering — ^ 
` the goods. Had the position been reverse, the defendants would not have hesitated to cÓntend that 
e a suit was premature which did not give them a reasonable opportunity of fulfilling the terms of the 
CT Puggct The defendants by a deliberate process of ignoring the plaintiff's.repeated requests for 
attention to his claim misled him into delaying his suit and it is not open to them now to contend 
that the suit has been brought too late, 5 
In this decision, the earlier décisn of the same Court, Gopiram Gowri Shankar v. 
Great Indian Peninsular Railway Co.? was not, however, referred" to. It must be 
further noted that Bengal and North-Western Railway Co. v. Maharajadhiraj Kameswar 
Singh Bahadur? was a case where a part of thé consignment had been delivered on 
an ealier date ang a part remained to be delivered in respect of which the company 
was for a long time making inquiries—facts which are similar to the facts of the 
present case. , Then we have the decision in Secretary of State v. Dunlop Rubber Co.4 
which is the only case which really supports the conterftion put forward on behalf 
of the respondent. As against that decision we have the authority of the four 
decisions already referred to, Jugal Kishore v. Great Indian Peninsular Railway®, 
Madras ahd Southern Mahratia Railway v. Bhimappa®, South Indian Railway Co. v. 
_ Narayana Áiyar*, and Bengal and North-Western Railway v. Maharajadhiraj Kameswar 
i Singh Bahadur?. In this state of affairs, the volume of authority is definitely in 
favour of the view propounded on behalf'of the petitioner. The construction placed 
upon Article 31 that time begins to run from after, a definite refusal or declarafion 
of inabiity to deliver by the responsible railway company has to be upheld, 

_ The result of these findings will be that so far as the two bags relating.to the 
fourth consignment are*concerned, the* plaintiff's suit will be dismissed. With 
reference to the two bags of shg first consignment, the order of the Subordinate 
Judge of Madura will be set aside and the. plaintiff’s suit will be decreed for a sum 
of Rs. 144 at the ratg of Rs. 72 per bag which is the rate found by the learmed 
Subordinate Judge under the fifth issue. The parties will give and receive pro- 
portionate tosts” throughout. 
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IN THE' HIGH COURT OF JUDICATURE AT MADRAS. 


. PRESENT :—MR. JUSTICE RAJAMANNAR. 


M. T. Pankajammal and another .. Appellanis* 
. vU. . t 5 - 
eM. T. Parthasarathy Aiyangar ` . .* Respondent. 

Hindu Law—Settlement deed in favour of wife—Provision by settlor in the event of the wife pre-deceasing the 
seitlor—Adlopted son's right in the property covered by the deed. 

: A Hindu executed a settlement deed in favour of his wife fôr her maintenance and also provided 
that in the event of the wife pre-deceasing him he shall enjoy the property covered by the settlgment 
deed and that a son to be T shall enjoy them after their lifetime in the capacity as son. The 
executant married again o the dêath of his wife and a natural son was born to him. In a suit 
by the adopted son against th@surviving widow and natural born son for recovery of possession of the 
pgoperty covered by the settlement deed, 

* Held, (1) the settlement deed did not confer agy righ? in presenti on the adopted son and as such 
he must share it as an adopted son with his step-mother and after-born brother ; 

f2) ifthe setglement deed did confer a right in presenti it would be: the property of the: adbpted 
son and though ancestral in his hands as regards his sons, his after-born brother and step-mother would 
have no right whatsoever in 3t. 

JVagalingam Pillai v; Ramachandra Tevar, (1901) II M.L.J. 210: LL.R. 24 Mad. 429; Janakiram 
Chatty v. Nagamony Mudaliar, (1925) 50 M.L.J. 4 I.L.R. 49 Mad. 98 and Velayudhán Chettiar v. 
Commissioner of Income-tax, (1 945) 1 M.L.J. 149 : 5 A R. (1945) Mad. 549, referred to. 


Appeal against the decree of the Coyrt pue the y Civil Judge, Madras, in 
O.S. No. 1581 of 1941. 


Ch. Raghava Rao and M. E. RAiled) for Appellants. 
T. M. Venugopala Mudaliar for Respondent. 


THE Court delivered the following 


`  JupcmentT.—The property in suit originally belonged to one M. "hif venda p 


chariar. In 1930 he was aged about 62 and he had ao issue living at the times? 

wife Alangarammal was alive. He resolved toetake the present respondent, the 
plaintiff in the lower Court, in adoption, andehad fixed. that the adoption should 
take place on tlle 13th July, 1930. Two days prior to that date, 7.e., on the 11th 


> July, 1930, he executed a settlement deed marked Ex. P-1; on a construction of 


which the decision in this case depends. The deed itself was executed in favour of 


Alangarammal, his wife. The exécutant says: 


“I am now nearly 62 years of age and have become old, Since you are my wife and on account 
of love and affection which I have towards you, I am bound to maintain you till | your lifetime and 
further.since I have made arraggement to take in adoption on 29th Ani of this year® (13th July, 1930), 


-Parthasarathi, minor son of Gomatam Krishnaswami Aiyangar, aged about ten years, and fince 


I-ha*e for similar reasons decided as it is necessary that an arrangement should be made, during my 
lifetime itself, for your food, clothe, etc., expenses, I have in adem thereto, aoe whole- 
heartedly in your favour this settlement deede” 


At is recited that Alangarammal had been put in possession of the property and that 


she should utilise the income from the property for her maintenance and other 
expenses. Then occur thése words : ° 


* After your lifetime, the aforesajd boy whom we are going to adopt shall take | possession, hold 
and enjoy the aforesaid house and site with absolute right and title. You shall enjoy only the rent 
income from the aforesaid house, as mentioned above, till your lifetime, and you shall have no fower 
to subject the aforesaid house and site to any egcumbrances or aliqndtions such as mortgage, sale, 
etc. In the event of your death during my. lifetime itself I hallenjoy the aforesaid house and site, 
subject to the conditions aforesaid, i 


On the 13th July; 1930, the plaintiff repondent was taken in Bo by Thiru- 


. vengadachariar who also executed a deed in favour of the father of the adopted boy 
"who was then a minor. After reciting the ‘adoption the deed pravideg as follows : 


“Hereafter, my adopted son shall remain with me in the family and enjoy, exclusive of the 
house and site given as and for the maintenanceexpenses of my aforesaid wife Alarmarammal under 
the registered settlement deed, dated 1 1th July, 1930, the remaining entire immovedble and moveable 


properties in my possession, in the capacity as son, with absolute right and title." " 
e ———— ———————————————————————————— - 


Lond 
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Alangarammal died in 1931. But Thiruvengadachariar survived her, married 
another wife, the first defendant (first appellant) and begot a son by her, the second 
defendant (second appellant) in 1934 and eventually died in April 1941. The 
third defendant is not a material party. The suit out of which the present appeal 
£ arises was filed in July, 1941, by the adopted son against the survivingewidow and 
the natural born son for recovery of possession of the property covered by the settle- , | 
ment deed. In the written statement the defendants pleaded that the alleged deed 
of settlement read with the deed of adoption conferred upon the plaintiff only suck 
rights as he would have as a member of a joint family and therefore on the death of 
Thinvengadachariar the plaintiff would have to share the property with the defend- 
ants. - In paragraph 5, it was also pleaded that the gettler$ent deed was a main- 
tenance arrangement and that it did not confer any righteon the plaintiff. 


The learned Additional City Civil Judge held that under the settlement- deed 
the plaintiff acquireg rights to the*suit house on the death of his adoptive parents 
and the defendants were not entitled to any rights therein. A decree was therefore 
passed in favour of the plaintiff for.possession. Defendants 1 and 2 appeal. 


I do not agree with the City Civil Judge in the construction of the settlement 
. deed Ex. P-1. He overlooked certain material circumstances which have a bearing 
. onthe construction of the deed. It is important to notice that the deed itself pur- 
ports to be only in favour of Alangarammal. The plaintiff who was then a minor 
was not a party to that deed, though no doubt he is mentioned in the body of the .'9 
document as the person who was going to be adopted by the executant. The 
object of the execution of the deed 1s unambiguously declared as the necessity to 
provide for the maintenance and other expenses of Alangararmmal, the wife of the ° 
executant. The settlement itself is in favour of Alangarammal for her lifetjnte and 
in paragraph 3 of the document the executant makes it clear that neither he*nor his 
© heirs shall have right to disturb her in the enjoyment ef the aforesaid house which 
had"Been settled on her as andefor her maintenance and other expenses. 


No doubtin the deed théreisa reference to whatisto happen after the 
lifetime of Alangarammal. In the natural course of events the ekecutant thought 
that he would die first and so provides that the property shall be enjoyed by his wife 
during her lifetime. But at the same time hé also contemplates the contingency 
of the wife predeceasing him and provides for that event, as follows, namely, in the 
event of her death during his lifetime he shall enjoy the aforesaid house and site 
subject to the conditions aforesaid. Reading the entire document it is clear that 
the executant did not intend that the adopted boy should have any right or interest 
in the property so long as he or his wife was alive. He obviously intended that the 
boy whom he was going to take in adoption should succeed to the property "with 
‘absolute sights according to the ordinary rules of devolution. One thing 
is clear; the plaintiff did not get, any eights in presenti under the settlement 
deed. This explains why the settlement deed’ was not executed in favour of the 
plaintiff also represented by,his natural father as guardign. The deed of adoption 
executed two days subséquent to the date of settl&ément gives an indication as to the 
intention of Thiruvengadachariar. In paragraph ¢ of the adoption deed Ex. P-2 
he refers to the fact that his remaining properties should be enjoyed by the adopted 
son “in the capacity as son" with absolufe right and title. It was conceded by the 
learned advocate for the plaintiff-réspondent that the defendants would be entitled 
to share with the plaintiff in properties other than the property covered by the 
-settlement deed. dn my opinion, no distinction can be drawn between those pro- 
perties and the property which is-the subject-matter of the settlement detd. 
What Thiruvengadachariar ‘contemplated was the adopted boy succeeding to the 
entire estate as adopted son but with this reservation that in respect of the phgperty 
"covered by tht settlement deed, his wife was to have a life estate to enable her to 
maintain herself without depending on the generosity of the adopted son. 


This conclusion ef mine is enough to dispose of the appeal. But Mr. Raghava 
Rao has raised a point of law that even assuming that there was a grant in’ presenti 
LÀ A . : ` 
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in favour of the plaintiff under the settlement deed, the presumption would be 
that the plaintiff took it as ancestral property and therefore on the birth of the 
second defendant he had to share the property with him. He cited for this proposi- 


tion the well-known decisions in Nagalingam Pillai v. Ramachandra Tevar1, Fanakiram T 


Cheity v. Magamony Mudaliar? and the recent decision in Velayudhan Chettiar v. Com- 
e missioner of Income-tax?, The general proposition is well established in Madras but 
the fallacy underlying the argument of Mr. Raghava Rag is that when the decisions 
* describe the property in the hands of the son as ancestral, they do so with reference 
to the descendants of the son who acquire by birth a right in the paternal estate. 
If the settlement ak re confer a-vested remainder on the plaintiff, the position 
would be that he wolld bétome the owner of the property. It would no longer 
be his father’s property On the birth of the second defendant. The second defendant 
ao doubt would acquire a right by birth in the property of his father but he would 
not acquire any such right in what is Strictly the property’ of his brother. Mr. 
Raghava Rao himself recognised the logical result of the acceptance of thè pro- 
position for Which he contended. It would mean that even after the settlement 
in favour of the son the property in the hands of the son would continue to be the 
property of the coparcenary including the father himself, the settlor. The position 
is so anomalous that it cannot be accepted. If it were necessary I would on the * 
circumstances above adwerted be prepared to hold that there twas no intention 
on the part of the executant that the soneto*be adopted had to share the property 
with any.son that may be born to him subsequently. i . 


Butas I have already held on a construction of the settlement deed, the plaintiff . , 
became entitled to the property only on the death of his father and as an adopted 
son? agcording to Hindu Law, he had to share it along with the after-born brother 
and His step-mother. The plaintiff has not prayed for partition and in fact he could... e 
not do so as there are other properties to be partitioned which arg not ingluded 
in the suit. The suit as framed has to be dismissed. 


I accordingly allow the appeal, set aside, the decision of the City Civil Judge 
and flismiss the suit with costs. The appellants will be entitled to the costs of the 


appeal from the respondent. : i 


ME S eee Appeal allowed. 
- IN THE HIGH COURT OF JUDICATURE AT MADRAS. ' 
PRESENT :—Mr. Justice Horwitt AND Mm. Justice BELL. 
Duraiswami Koundan & .. Accused.* 


Criminal Procedure Code (V of 1898), section 342—Questioning accused under— Proper method. 


* The object of questioning the accused under section 342, Criminal Procedure Code, is to give 
the accused an opportunity of explaining the circumstances that appear against him in the evidence. 
Unfortunately, since the Privy Council deci8ign in Dwarkanath Varma v. Ths King-Emperor, ( 1933) 
64 M.L.J. 466 (P.C.), Courts have cultivated the habit of summarising the whole evidence and 
asking the accused what he has to say with regard to it. A summary at considerable length "tends 
to defeat the object of section g42, Criminal Procedure Code, hecause the attention of the accused 
is not drawn thereby to the salient features of the prosecution case that seem to call for some . 
efplanation. To an ordinary straightforward account of witnesses of an actual occurrence no 
detailed questionings would be necessary. On the other hand, if, for example, some artécle is found 
in the accused’s house which points in-an emphatic manner to the accused's responsibility for the 
crime he should be given an opportunity of offering an explanation Sf the presence of that article 
in his house. E eL LES... : 

Giving.a long precis of the whole prosecution evidente "and asking the accused what he has to 
say with regard to it is an abuse of the provisions of section 342 of the Crimigial Procedure Code and 
a bad example of a misunderstanding of the Privy Council decision. , 


Trial referred by the Court of Session of South Arcot division for confirmation 
of the sentence of death passed upon the said prisoner in C. C. No? 27 of 1945, 
, datei 19th July, 1945 and appéal by the said prisoner. . ° ° 


è . . : ; ; i . i EE ie. : 
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2.. (1925) 50 M.L.J. 413: LL.R. 49 Mad. 98. Mad. 549. : A 
* R. 'T. No. 127 of 1945. 21st Beptember, 1945. 
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- G. N. Ghari for Accused. 
The Assistant Public Prosecutor (A. S. Stvakaminathan) « on behalf of the Crown. 
. The Judgment of the Court was delivered by 

Horwill, 4.—The appellant has been convicted by the Sessions N of South 
Arcot of an offence punishable under section 302 of the Indian Penab ee and , 
has been sentenced to death. 

* * * * * * e . 
fter discussing the evidence and confirming. the conviction and sentence 
their Lordships added] : 

Before closing this judgment: mention ought to be fhade X the manner in which 
the committing Magistrate questioned the accused. The object of questioning 
an accused by the Court under secjion 342 of the Criminal Procedure Code is te 
give the accused an opportunity of explairfing the circumstances that appear against 
him ih the evidence. Unfortunately, since the Privy Council decision in Dwarkagath 
Varma v. The King-Emperor*, Courts have cultivated the habit of simmarising the 
whole evidence and asking the accused what he has to say with regard to it. A 
summary at considerable length tends to defeat the object of section 342 of the 
Criminal Procedure Code ; because the attention of the accused is not drawn thereby 
to the salient features of the prosecution case that seem to call for some explaria- 
tion. To an ordinary straightforward &cceunt of witnesses of an actual occurrence no 
detailed questions seem necessary. On the other hand, if, for example, some article 
is found ixi the accused’s house which points in an emphatic manner to the accused’s 
responsibility for the crime, he should be given an opportunity of offering an expla- 
nation of the presence of that article in his house. In his questions to the aceused 
..the committifig Magistrate has given a long precis of the whole, Prosecution evielence, 

“whichis a particularly bad example of a misunderstanding of the above Privy Council 
decision and i$ an abuse of the provisions of section 342 of the Criminal Procedure 
Code. - Fortunately, in a straightforward case like this, no injury could have resulted 
to the appellant from this examin#tion. 

K. C. —— Afpeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :— SIR ALFRED HENRY LIONEL LEACH, Chief Justice AND Mr. JUSTICE 

LAKSHMANA RAO. 


Vadlamanneti Damodara Rao" - i o0 s. Appellant* 
= y. 
The Official Receiver, Kistna and another ° j^ Respondents. 


Limitation Act (IX of 1908), Schedule I, Article 182. (5)—Execution petition ** closed ?.. Continuance of 
attachment-—Fresh application for execution filed beyond ae Whether can be treated as continuation of 


previous application. 

Qn 21st September, 1932, the respondent ind a decree against the appellants and their 
father for the payment of a certain amount. On 22nd January, 1935, the, respondent filed an appli- 
cation for execution of the deoree. "Another creditor of the defendant? had obtained a decree against 
them in another suit and had already applied for execution 5 the attachment and sale of the 
properties of the judgment-debtors, The object of the respondentin filing his execution petition and 1n 
applying fof-attachment was to obtain rateable distribution of the properties already attached by the 
other decree-holder, Some of the attached properties were sold in the execution petition filed by the 
other creditor and the respondeht MU is shafe of the proceeds, but the attachment continued 
in respect of the unspld properties. * Qno5th November, 1936, the Court passed an order in both 
the execution petitions closing them, the Aides being merely the word '' closed," but the attachment 
continued. ` On 22nd December, 1942, the respondent filed another application for execution. It 
appeared that the properties which the respondent sought to embrace in his application were the 
same properties which were referred to in the earlier petition and what he wanted was rateable dis- 
tribution of thossale proceeds of the unsold properties under attachment. 

‘+ . Held, tha by the order of the 5th November, 1936, the earlier petition was merely ‘ * clos," for 
statisgcal purposes and the order was not a final orde and that the later application put in by the 
respondent was hot barred by limitation as it was merely a continuation of the earlier application. | 


Deeision. of Chandrasekhara Aiyat, J., affirmed. 


° I. (1933) 64 M.L.J. 466 (P.C.). 
*L, P. A. No, 22 of 1945. E ) 24th August, 1945. 
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'* ' Appeal under clause 15 of the Letters Patent against the judgment and order 
. of the Hon'ble Mr. Justice Chandrasekhara Aiyar, dated 11th January, 1945, and 
passed in,À. A. O. No. 43 of 1944, preferred to the High Court against the order 
of the District Court of Kistna at-Chilakalapudi, dated 25th August, 1943, and made 
in E. P. Ne. (unfiled) of 1942 (A. No. 7470 of 1942) in O. S, No. 621 of 1932, on 
e the file of the Court of the District Munsiff of Bandar). 


B.V. Ramanarasu for Appellant. — e 
P. Stvaramakrishniah for Respondents. EET 
The Judgment o$ the Court was delivered by | d 


The Ghief Justice.—The*question in this appeal is whether a decree obtained 
by.the respondent has Become barred by the law of limitation. 


- °° On the 21st September, 1932, the respondent obtained a decree against the 


appellants and their father for the payment of Rs. 2,832-18-o with interest and 
costs. On the 22nd January, 1935, the respondent filed an application fo exe- 
cution in the Count of the District Judge of Kistna. This was numbered as Exe- 
cution Petition No. 26 of 1935. Another creditor of the defendants had obtained 
a decree against them in Original Suit No. 5-of 1931 and had already applied for 
execution by the attachment and sale of the properties of the judgment-debtors. 
This application was numbered as Execution Petition No. 172 of 1932. The 
object of the respondent in filing Execution Petition No. 26 of 1935 was to obtain 
rateable distribution of the properties already: attached by the decree-holder in 
O. S. No. 5 of 1931. He asked for an order for attachment, but added a prayer 
for rateable distribution. Some of the attached properties were sold in Execution 
Petitfom No. 172 of 1932 and the respondent obtained his share of the proceeds. 
The attachment continued in respect of thé unsold properties. : i 

On the 5th November, 1936, the District Judge passed an order in bogh the 
execution petitions closing them, the order being nferely the word “ closed." This 
was obviously done in accordance with the very ‘bed practice which then prevailed 
of Courts closiag petitions for execution for statistical purposes. Although the 
petitions were "closed" the attachment continued and continued at all times 
material to this appeal. ` 

On the 22nd December, 1942, the respondent filed another application for 
execution. As over six years had elapsed since the District Judge ‘‘ closed ” the 
respondent’s first application, it was said that the new application was barred by 
limitation. The DistrictsJudge accepted this plea and dismissed the application. 
The respondent appealed to this Court and the appeal was heard by Chandrasekhara 
Aiyar, J. The learned Judge remanded the case to the District Court with the 
direction that there should be an inguiry as to whether the properties covered by 
the petition of the 22nd December, 1942, were the same as the properties covered 
by the previous, petition. He indicated that in the event of the properties proving 
to be the same the execution Court should hold the Jater application to be within 
time. The appeal is from the’learned Judge’s judgment. ' 

. We have called for all thé records from the lower Court and an examination . 
of them shows that the properties which the respondent sought to embrace 5n his 
application of the 22nd° December, 1942, arg the properties which were referred 
to in the earlier petition and what he wanted. way rateable distribution of the sale 
proceeds of the unsold properties under attachment. Unless the order of the District 
Judge of the 5th November, 1936, is to be read as a final order dismissing Execution 
Petition No. 26 of 1935, the application of,the 22nd December, 1942, is in time. 

. e have already stated that the earlier petition was merely “closed " for 
statfstical purposes. As pointed dut in Sivasubramaniam Chettiar v. Mwrugesa Mudaliaré 
it is well-settled law that where a fresh petition is filed as the resulj of a fosmer 
petition having been “ closed "* for statistical purposes, it is not regarded in law as 
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being a fresh application but an application to revive or continue the former appli- 
cation. The order of the 5th November, 1936, was not a final order aid the fresh 
application put in by the respondent must under the authorities be regarded as 
merely a continuation of the previous application. By the later application all he 
wanted was his share in the sale proceeds of the properties which stiM remained 
to be sold. À l . e : i 


The decree-holder in Original Suit No. 5 of 1931 filed an application on the 
grd August, 1943, in corftinuation of his Execution, Petition No. 172 of 1¢%2 and 
this was allowed on the 23r4 December, 1944. Throughout, the respondent's 
petitfons have come before the Court* together with the petitions of the decree- 
holder in Original Suit No. 5*of 1991. í è 2E 


We hold that the District Judge was wrong in dismissing the respondent’s 
later application as being barred by the law of limitation and consequently We * 
dismiss the appeal with costs. : i 


The case will be remanded to the trial Court but in view of the fact thatethe 
properties admittedly are the same as the properties covered in the former petition, 
no further inquiry is necessary. The execution.will proceed on this basis. 


B.V.V. ——— Case remandid. 
IN THE HIGH COURT OF JUDICATURE,AT MADRAS. 
,PRESENT :—M x. Justice Byers. 


Sha Hansraj. Abayachand (deceased) and others .. Appellants.* — - 


Hoarding and Profiteering Prevention Ordinance (XXXV of 1943), section 13 (3)—Power to order confiscation 
-——Limits—Refusal to sell certain goods on the ground that no stock was available—Refusal to sell extends to whole 
stock which can be ordered to be confiscated. i e. 


' ' Where goods are asked for by a customer out of the stock believed to efist and the sale Té refused 
on the ground that no stock is available, the refusal to sell extends to the entire stock of goods in 
respectof which the refusal is made ; and on a conviction of the flealer for contravening séction 9 
of the Hoarding ànd.Profiteering Prevention Ordinance, the entire stock of goods for which enquiry 
was made can be ordered to be confiscated under section 13 (3) of the Ordinance. 

Appeal against the order of th& Chief Presidency Magistrate, Egmore, of the 
Court of the Presidency Magistrates, Madras, dated gth March, 1945, and passed 
in C. C. No. 66 of 1945. i e 


V.- V. Srinivasa Ayyangar and R. Tirumalat Tatachariar for Appellants 
The Crown Prosecutor (P. Govinda Menon) on behalf of the Crown: 
Thé Court delivered the following 


.jupcmMenr.—The two appellants are the proprietor and the salesman of a 
shop in George Town and they have been convicted on two counts of offeiices 
punishable under section 13 (1) of the Hoarding and Profiteering Prevéntion 
Ordinance? read with section 114 of the Indian Penal Codé in the case of thé 
second appellant. The proprietor has been fined Rs. 1,500 on each of thé two 
courfts while the salesman has been fined Rs. 200 on each count. Confiscation 
of the stock has also been ortlered. ° 


. 

The facts so far as they are necessary at this stage are that on 23rd June, 1944, 
two persoas went to the shop, asked to be supplied with Cuticura Toilet powder, 
Krementz shirt studs, and playing cards. Each of them went independently and 
each of them received thé same reply th&t no stocks were available. A séarch 
made very shortly afterwards" byethe Special Assistant Commercial Tax Officer 
showed that there*yere large stocks of these articles inside the premises to which 
the salesman had access. The explanation given by the salesman at the timé to. 
the searching officer was that he was not-aware of the existente of these stocks, aiid 
it was only when the case came oni for trial that the appellants revealed their — 
Two letters *were produced, one purporting to havt been written by the salesman to 
the. Stoprietor as far back as February, 1944, asking for instructions for tht disposal : 
of five cases: of goods which had arrived from Madura. According to a railway 
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clerk examined as.a defence witness these cases contained- playing cards, powder, 
and soap &nd were despatched on 12th February, 1944, from Madura. According 
to the e these goods had been sent out.of Madras in April, 1942, at the 
time of thé invasion scare to Pudukotah and were sent back to Madras in February, 
1944, .aftereconditions became more settled. "The answer of the proprietor to this 

ecnuquiry byethe clerk was dated gist March, 1944 and according to it he was to 
keep the cases unopened until the proprietor's return in three or four weeks" time, 
efter which he would check the contents and deal with them. The learned Magis- 
trate regarded these two letters with considerable’ suspicion and. he declined to 
accept the defence put forward, largely. betause the cases had not. been kept in- 
tact by the salesman 8s directed By the proprietof ; on the contrary, the goods 
were found open in the fooms where they were kept concealed. 


e © On behalf of the appellants Mr. V. V. Seinivasa Ayyangar has pressed this 
defence ; but it is significant that when the*shop was raided by the Assistant Com- 
mergial Tax Officer no reference was made to the existence of these unopened 
cases, nor did ‘the salesman suggest that he had stocks which he was unable to 
sell because they were awaiting unpacking by the: proprietor and the fixing of 
their selling prices. If the salesman had produced this letter from his employer 
and shown.the Assistant Commercial Tax Officer the unopened cases and given 
him this explanation, it is very doubtful whether this prosecution Would havé been 

e made. I agree with the learned Magistr&te"in his rejection of these two letters. 
There can be no doubt from the evidence that P. Ws: 1 and 2 were deliberately 
refused the supply of goods by the salesman. with full knowledge that he had 

* adequate stocks available. It may be from the way in which P.Ws. 1 and 2 were 
carefal jo ask for these particular goods that they had been sent by the officers of 
the Supplies Department on. information received that blackmarket" transactions 
were going on, but this does not in my view affect the guilt of the appellants, On 
the facts there is no room for, interference with thé convictions. B 


The salesman has been convicted only af aDetment, the learned Magistrate 
taking the view*that he must have received his instructions from his -proprietor 
and that in refusing supplies to purchasers he was acting under those instructions 
and was therefore guilty of abetment. .Whether he was acting on his own ini- 
tiative or Whether he was acting only as an abettor is only of academic interest 
because the proprietor is in any event liable. 


Regarding the sentences those imposed on the-proprietor afe undoubtedly 
severe but having regard to the offences and’ the large stocks available I am ‘not 
prepared to say that they are excessive. 


Regarding the orders of confiscation they have heen attacked by Me. Srinivasa 
Ayyangar on two grounds : firstly that th view of the substantial nature of the fines 
'the confiscation amounts to an excessive punishment ; and secondly, on the ground 
that there is no power to direct confiscation of the entife stock of the goods for which 
egquiry was: made. Mr. Srinivasa Ayyangar’s contention is that if confiscation 
was necessary it ean be directéd only in respect of one pack of cards, qne set of 
studs, and. one tin of toilet powder. Ifa prospective purchaser were to enter a 
shop and ask for the sale of a particular-article in view oit-the counter or displayed 

. in the window or show room, -there would. be srgofm for the axgument that the 
refusal to sell related only to the particular article pointed out by the prospective 
purchaser and of which the sale was required ;.but whergas in this case goods 
afe asked for out of the stock believed to exist and the sale is refused on the ground 
that no stock is.available, then I consider that the refusal to-sell.ext&nds ¢o the entire 
‘stock-4n respect of which the refusal is made. It is in evidence that there were 
in the shop in this case 67 dozen packs of playing cards and when sypplieg were 
refused on the ground that no stock was available, then the refusal extends to each 
and every pack of.cards-contained-in- that entire stock. . -This. contention «must be 
rejected and there remains only the severity of the penalty of canfiscation, ^ 
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Mr. Srinivasa Ayyangar has stated that the value of the stock of which confisca- 
tion has been ordered is approximately Rs. 8,000. The confiscation of “this taken 
with the fines appears at first sight to be excessive, but there is evidence to show 
that illicit transactions in this shop were in all probability frequent. Ih addition 
to checking the stocks of these particular articles the Assistant Commercial Tax 
Officer examined other stocks also. He found that the stock books were far from, 
being up to date, that price lists were not exhibited, and that large stocks of table 
knives, desert knives and other goods had not been brought to accounteat all, 
The annual turnover of this business according to the judgment of the learned 
Magistrate is Rs. 31 lakhs, so that thé fine of Rs. 3,000 is less than 1 per cent. of 
the annual turnover. "This i$ probably trivial whe»,comMared with the profits 
of all the illicit transactions which probably went on. Pn this view I am unable 
to agree that the order of confiscation taken with the fines is an excessive punisp- 
ment. Severe it undoubtedly is but allethe circumstances point to the necessity ^ 
for 4 severe sentence. The appeal is accordingly. dismissed. . 

K.S. ———— Appeal dismissed. 


. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice Byers, ` l 


Sokkammal  * ' = © ..- Petitioner” 
U. -s i 
Arunachalarh Pillai and others .. Respondents. 


Court-fee and jurisdiction—Guardian furnishing accounts to Court which appointed him and examination 
of same by auditors—Suit by ward on attaining majority against the guardian for recovery of sums-misapplied and 
misappropriated—Frame of-—Valuation of plaint—Basis. e 


.* 

Where accounts have already been furnished by a guardian to the Court which appoiftted him 
and examined by auditors, the ward on attaining majority cannot sue that guardian for accounts 
but cà sue only on the accounts already furnished for recovery of what is payable after surcharging 
and falsifying . The ward in such a suit must value and stamp*his plaint on an ad valorem basis. 


Petition under section 115 of Agt V of 1908 praying that the High Court will 
be pleased to revise the decree of the Court of the District Munsiff of Tuticorin, 
dated the 26th day of August, 1943 and,passed in O.S. No. 207 of 1942. 

` A. Swaminatha Aiyar for Petitioner. 
C. S. Venkatachariar and D. Ramaswami Aiyangar for Respondents. * 
The Court delivered the following 


 Jupement*—The plaintiff attained majority in 1939 and, after securing from 
the*Court an assignment of the security bond which was taken from his guardian 
appointed by the Court, he has brought a suit fof accounts and for the recovery of 
sums found to have been misapplied or migappropriated. 


Mr. A. Swaminatha Aiyar rightly pofnts out that as accounts have already 
been furnished to the District Court by his guardian and examined by auditors 
he:cannot now sue for gccownts but can sue only on the accounts already furnished 
for the recovery of what is payable after surcharging and falsifying. He valued pis 
plaint at the notional figure of Rs. 200 and paid cottrt-fee accordingly. In several 
paragraphs of his plaint he gave details of amounts misapplied and misappropriated, 
and these sums amount! approximately to Rs. 5,800. 

If his suit is for accounts ha nced not specify the amount he expects to receive ; 
it is. sufficient to*pay court-fees on the relief of accounting and to pay court-fees 
later on the amount found due. But where the suit is to surcharge and falsify 
accounts already furnished and to recaver specific sums, the plaintiff must valbe 
and stamp bis phaint accordingly on an ad valorem basis. It follows that the lower 
Court had no, jurisdiction and the .plaint must be returned to the plaintiff for 
presentation, to the proper Court. THe petitioner will have her costs in ghis Court. 

| KS. —Ó ] Petition allowed. 
eerte ati t PP de d m ir AREER: ERE rit 
= C. R. P. No.. 1518 of 1943.. i grd October, 1944. . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
-€ - PRESENT :—Mr. JUSTICE CHANDRASEKHARA AIYAR.. 


‘Lala Punalal and another ab i e .. Appellants* 


v A 


: Kasturichand Ramaji ; .°. Respondent. 


Tort—-Malicious house search—Action — for—Maintainability—Damages—Principles for assessment— 
Exempla siis BETO can be awarded—Existence of longstanding straiged relations between parties—Is a 
“ground [^ award of exemplary damage and not for refusing it— Quantum of damages—Power of High Court-to 
‘interfere with in second appeal. i i as : 
. It cannot be said that there is no tort known as ‘malicious house search. New invasion of rights 
‘may-give rise to new class of tarts and*there can be an action for maliciously procuring a house 


search. , e PIS 
‘~Bajo Sahu v. Chedi Barhi, A.Y.R. 1939 Pat. 89, considered and Jai Pandev. Jaldhari Raut, A.I.R. 


$917 Pat. 43, referred to. x 

The award of exemplary damages for torts if cases where the defefdant has acted contume- 

liously is sanctioned not only by the English law but also by decisions of the Madras High, Court 
applying the Indéan Law. : 
Venkatappayya v. Ramakrishnamma, (1931) 62 M.L.J. 107, and Ramaswami Chettiar v. Suppiah 
Chettiar, (1935) 69 M.L.J. 98 referered to. Parvathi v. Mannar, (1884) LL.R. 8 Mad. 175, considered 
and observations in Naganatha Sastri v. Subramania Iyer, (1917) 32 M.L.]. 392 treated as obiter and not 
followed. l 

Where the defendant ing an action for damages for malicious prosecutiqu and for procuring 
a malicious house search is found to have been actuated by malice, the existence of strained relations 
between the parties for a long period is a ground for the award of exemplary damages instead of 
refusing it. — - * i, 

Though the High Court would not lightly interfere.with à mere questionas to the amount of 
damages, where the amount is substantially reduced by the first appellate Court on a wrong view, ' 
the escor must be set right in second appeal. Loo MD 

Appeal against the decree of the District Court of Guntur in A$. No. 414 of 


1942, preferred against thesdecree of the Court of the Subordinate Judge of Guntur ' 
e PED 


” 


* 


in O.S. No. 24 of 1941. ; . 

K. Kottayya for Appellants. : e e 

. B. V. Ramaparasu for Respondent. dí 

The Court delivered the following : M 

Jupcment.—This second appeal has been preferred by the plaintiffs against 
a reductioh made by the District Judge in the amount of damages awarded to them 
by the Subordinate Judge in an action for damages for malicious prosecution 
and malicious house search. The correctness of the principle applied by the learned 
District Judge in reducing the amount is challenged by the appellarfts. l 


i * 


. There is a memorandum of objections preferred by the first defendant to the 


effect that no damages ought to have been awarded at all and that, in any event, 


no damages could be allowed for the house search, as there is no such stort known 


to law. i e e , 
Both the lower Courts have found that the prosecution and the search Were 
malicious, that the plaintfffs are wealthy and respectable people and.that the second 
plaintiff was a purdhanashin lady. The Subordinate Judge held that the ‘first 
defendant moved the Magistrate for a search warrant and prosecuted thg plaintiffs 
with intent to dishonour them and that he did so because of a longstanding Enmity 
which impelled him to wreak his privaté vengeance. So he took the view that the 
case called for the award of exemplary damagesewhtch he fixed. at Rs. 2,000. But 
the learned District Judge allowed only Rs. 750 instead, Rs. 500 as-damages for 
igalicious prosecution and Rs. 250 as damages for malicipus. house search. He 
held that the long-standing strained relatious between the parties justified the non- 
award ‘of exemplary damages. - While the Subordinate Judge decteed ¢he plaintiffs’ 
costs in full, the District Judge ordered proportionate costs of the.suit and in appeal. 
Takifg the memorandum of objections first, it was coritended' that the afWard 
of exemplary damages was not known to Indian law and that our Courts have set 
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their faces against it,” The decisions in Parvathi v. Mannar!, and Naganatha Sasirz 
v. Subramania Iyer? were quoted in support of this position. Parvathi v.* Mannar? 
is a case of vindictive damages, which is different from exemplary damages. As 
pointed out in Clerk and Lindsell on Torts, gth Edition, at page 119, exemplary 
damages are consolatory rather than penal, resting upon the principle hat; where 
there is malice, the nfental pain caused to the plaintiff must be taken mote of and , ( 
a solatium awarded for it. In JVaganatha Sastri v. Subramania Iyer?, the plaintiff 
brought a suit for defansation and left the question of. damages in the hands of 
the Court. The SubordinateeJudge awarded onl} nominal damages under, the 
circumstances. Sadasiva Iyer, J., expressed the opinion that the plaintiff would 
have been better advised if he.had treated the whole matteeven in the beginning 
with indifference and that he should not have pursued the matter in the appellate 
Court after he had obtained a judgment in the first Court, or filed a second appeal. 
After having said all this he noticed an argpmerit addressed by Mr. T. Rangachariar, 
that penal and exemplary damages ought to be awarded in such cases and dis- 
missed it with this remark : ‘ ° 

“I shall content myself with observing that the whole doctrine of penaland exemplary damages, 
is due to the illegitimate encroachment of the considerations of punishment by fine in criminal 
jurisprudence into the realms of civil litigation and I wholly deprecate the introduction of such 
complications of the English system into India.” 
The facts stated, cleafly show that this observation of the learned Judge was purely 
obiter. " @ s 

The award of exemplary damages in cases where the defendant has acted 
contumeliously is sanctioned not only by English Jaw but also by decisions of this 
Court, applying the Indian law. For instance, in Venkatappayya v. Ramakrishnamma?, ° 
Venkatasubba Rao and Pakenham, Walsh, JJ., gave exemplary damages*in a 
case of malicsous prosecution and raised the amount from Rs. 500 fixed by thé lower 
' Court to Rs. 1,500 fixed by themselves. as adequate in the circumstances of the 
case Before them. Finding that the conduct of the defendant before him’ was 
high-handed and his trespass wanton and malicious, Venkatasubba Rao, J., con- 
firmed the award of exemplary damages in the decision in Ramagvami Chettiar v. 
Suppiah Chettiar*, pointing out that in such cases the principle of restitutio in integrum i 
did not apply. o. 


. The only support for the proposition that there is no tort known as the malicious 
house search is a decision of Wort, J., in Bajo Sahu v. Chedi Barhi*. There is however 
nothing like an exhaustive classification of torts beyond which Courts should not 
proceed. New.invasion of rights devised by brain of man might give rise to new 
classes of torts. Apart from such a general consideration, the view taken by the 
learned Judge is contrary to the accepted view on the subject. ` It is pointed ‘out ` 
in Clerk and Lindsell on Torts, page 666, that if a search warrant is improperly 
procured, Zn action would lie in respect of the entry, and reference is made to Wyatt 
v. White?, where damages were allowed for the invasion of the plaintiff's premises 
and the seizure of his person in an action for maliciously procuring the issue of a 
. search warrant. An cartier Bench decision of theePatna High Court in Jai Pange 


v. Jaldhari Raut? proceeds on the basis that there could be an action for procuring 
maliciousty a house search. : 


Once we reach theeposition that exemplary damages could be awarded in a 
case of this kind, where the prosecut$on was definitely actuated by malice and the 
house search was’ procured with a malicious motive and where we find further 
that false evidence, oral and documentary, was adduced in support of the prose- 
cution, the existence of strained relations between the parties for a long period 
was a ground for the award of exemplary damages instead of refusing it. The 
District Judgt says at the end of paragraph 7 of his judgment: à 

v Tå 7 * 


~ 
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“ The whole story of payment of money, of the execution of the lease deed, and ‘of retention of 
the lease pe by the plaintiffs, appears to be totally improbable and unnatural.” 


The Subgrdinate Judge uses stronger expressions. | To quote only a few sentencés 
from bie E . : 07 


"To myemind these entries were inserted to suit the purpose of the defendant.” 
e ** His cafe was therefore inherently and basically false and he had full knowledge of it.” 
** As the plaintiffs took out delivery proceedings, he evidently wanted to coerce them into sub- 
e emlssioneby taking out a search warrant." 

The only ground is by the learned District Judge to reduce the damages geases 

to bea valid ground fog such reduction. I quite agree that, if it was a mere question 

of amount, thé High Court*would niot lightly interfere with it in'second appeal. 
But where the amount fs substantially reduced by the District Court, on a wrong 

. Wew, the error must be set right. I have already referred to the decision i in Venkatap- 
payya v. Ramakrishnamma?*, where thé anfóunt awarded by tlfe Subordinate Judge 
was increased from Rs. 500 to Rs. 1, 1,500. ‘The malice of the defendant comes into 
play only for assessing the mental pain or anguish caused to the plaintiffs, one of 
whom is a purdhanashin lady and whose house was searched. There are no materials 
before us on which any definite assessment could be made in money of this solatium 
that a Court is entitled to award in actions of thiskind by way of exemplary damages. 
While the plaintiffs say that even the Rs. 2,000 granted by the Subordinate Judge 

e falls far short of the claim in the plaint whiah was for Rs. 3,600 out of which Rs: 3,100 

was Claimed for the search, the complaint on the other side is that it is far.too- excessive. 
This is one of those cases where the Courts have to take an arbitrary view and 

.* arrive at some rough and ready figure as to what would meet the requirements 
of the cáse. I fix the damages at Rs. 1,200. I direct that the first defendant do 

pay the? plaintiffs the*costs right through. The decree will be modified accordingly. 


The memorandum ofecross objections is dismissed without any costs.e — - 
KS. _ ——— d i Appeal allowed: 
* IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 


PRESENT :—SIR ALFRED HENRY LioNEm Leac, Chief justice AND Mr. Josrros 
LAKSHMANA Rao. i T ; 


Seeyali Veettil Abubacker o. | hos Appellant* 
U, E EC 
Ovinakath Vayyilapuray] Mariyamma ` - ` * Respondent, 


Guardians and Wards Act (VIII of 1890), section 25—Lawful Guardian $ np to wae of children— 
Limits—Welfare of minors of primary importance. 

Though a father, the guardian of his children under his personal lis is entitled to apply for 
an order under section 25 of the Guardians anal Wards Act requiring the mother of the children to 
return them to his custody, the fact that he is their lawful guardian does not mean that the Coyrt is 
compelled to pass an order in his favour under section 25. According to the section the Court may 
make an order for their retura if it Would be for the welfare & the children; The welfare of the 
minors is of primary importance. . ° 


Where the applicant for the boiody of his children had divorced the mother of the children 
and had married another wife and had not even cared to visit his children staying with their another 
and had: not scrupled to make Bngetont agaian tpe character of the mother of the children which 
he was unable to proye, . 

Held, that the applicant was not a proper person to lur the custody ‘of she children and that 
it was not in the interests of the children that they should be directed to be restored to his custody. 

Appeal ‘against the order of the District Court, North Malabar, dated roth 
March, 1944, in O. P. No. 41 of 1943. 


i `B. Pocker for. Appellant. : ee. : 
aN. R. Sesha Aiyar for Respéndenj. , Q7 2 
The $udgment of the Court was delivered by . : > 
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. The Chief fustice.—Yhe appellant who is a Muhammadan, applied in the 
Court of the District Judge of North Malabar for an order appointing him the 
guardian of his children by the respondent. Subsequently he amended hjs petition 
and asked for an order of the Court requiring the respondent to return thè children 
to his custody. The District Judge dismissed the petition. Hence the appeal. ^ 

The appellant has been married three times. The respondent waf his second e | 
wife. By his first wife he had a son. He divorced her and the son is in the custody 
of his mother. By the respondent he has three childgen, two boys and a gir The +» 
eldest child is nine years of age and the youngest five years of age. The appellant 
marrfed his third wife before he divorced the respondent. res is now living with 
the third wife in the house of'her tarwad. The respfondertt is living in her own 
tarwad house with her mother. Her children are living with her. The respondent 
has remarried, - $ i . ` 

Being the lawfuleguardian the appellant did not require an order of the Court 
to support his righttoactasthe guardian. Infactan application under the Gyar- 
dians and Wards Act for an order appointing him guardian did not lie. ` See 
Stvasankara Mudaliar v. Radhabai Ammal!. Being the guardian of his children under 
his personal law he was, of course, entitled to apply for an order under section 25 
of the Guardians and Wards Act, but the fact that he is their lawful guardian does 
not mean that the Court is compelled to pass an order in his favour under section 25. 
When the appellant divorced the responglent she took her children with her, which e 
amounted to,removing them from the custody of their father. The section does 
not require the Court to make an order for their return. It says that the Court, 
if it is of opinion that it will be for the welfare of the ward to return to the custody * 
of his guardian, may make an order for his return. The welfare of the minomis of 
primary impertance. 2 * 

The District Judge after reviewing the facts camg to the conclusion that it 
was xfbt in the interest of the minors that an order should be passed directing the 
respondent to return them to the custody of the appellant. We consider that 
the District Judge is quite right whemhe says that the children are likely to be better 
looked after in the respondent’s tarwad house than in the house of the appellants . 
third wife. If they were returned to their father, they would have to live amongst 
strangers. There is evidence that the appellant’s business requires hjs frequent 
absence. We have also to take into consideration the fact that the appellant after 
he had divorced the respondent did not visit his children or have them with him. 
Then there is the fact that in his petition he made allegations against the respon- 
denj’s character. We consider that these allegations wert made in order to bolster 
up his claim to the return of the children. They have certainly not been proved. 
The fact that they were made and not proved is in itself an indication that the father 
is not a préper person to have the custody of Itis children. There is a further factor. 
The application which has given rise to this appeal was not filed until after the 
respondent had written through a lawyer demanding further money for the main- 
ténance of the childrene ° d , ' 

. We see no reason for disagreeing with the District Judge and we dismiss the 

appeal with costs. i 


V.S. " ——— Appeal dismissed. 
IN THE HIGH CQURT*OF JUDICATURE AT MADRAS. | s 


Š PRESENT :*-Mr. Justice SOMAYYA. 
Chakkiat Gopalan * 


Appellant* 


U. © f " 
P. K. Sankaranarayana-Iyer and others .. Respondents. 
«  MalaharTenaycy Act (XIV of 1930), section 14, clause (¢)—Scope—Exemption from kariamdar's 


rightgo renewal of “dry lands ” covered by the kanath—Is f) be determined on the state of the lands qi the date of 
application for rehewal and not at date of the kanam—Section 3, clause (d)—“ Dry land "— Test for deciding. 
A EET eT eae MMC CC a eg ee ee ee 
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Under section 17 clause (c) of the Malabar Tenancy-Act which provides that where all the lands 
covered by agkanam are dry lands the kanamdar is not entitled to a renewal, the question is to be deter- 
us on the state of the lands at the date of the application for renewal and not at the date of the 

anam. ' : 


Though paddy may not be actually cultivated on the relevant date, if the land was adapted 
for the cultivation of paddy the land would be a wet land as defined in the Act. If itis not so adapted 
dt. would be “giry lands" E * 

.Appeal against the order of the Court of the Subordinate Judge of South 
Malabar at Calicut dated. 14th October, 1943, and made*in A. S. No. 88 of 1943 
(A. S. No. 37 of 1943, Distric Court) preferred against the order of the Court of 
the District Munsiff of Calicut dated 13th November, 1942, in.O. P. No. 156 of 
I941—O. S. No. 172 tr 1040. i e z ' : 


K. Kuttikrishna Men8n for Appellant. 2. d E 
e ° P. Govinda Menon and C. K. Viswanatha Ajyar for grd Respondent. 
The Court delivered the following ° 2 dw 3 


 SupcuENT.«—This second appeal raises an interesting question whether uhider 
section 17, clause (c) of the Malabar Tenancy Act XIV of 1930, which provides 
that where all the lands covered by a kanam are drylands, the kanamdar is not 
entitled to a renewal, the question is to be determined on the state of the lands at 
the date of the application for renewal or at the date of the kanam. In this case the 

e kanam in question was executed on the 2nd December, 1921. The jenmi filed 
- O. S. No. 172 of 1940 for redemption of the kanam and for recovery of possession 
from the kanamdar. Thereupon the defendant kanámdar filed an applieation under 

e Section 22 of the Malabar Tenancy Act to compel the jenmi to execute a renewal 
of the kanam. Under section 22, clause (1), a kanamdar is entitled to apply to the 
Court ffr the execution of a renewal deed and this notwithstanding ny contract 
to the contrary whether made before or after the commencement of the Act. We 
must now turn to seciion'i7 which enacts when he kanamdar is, entitled, to a. 
renewal. Clause (a) of that gection says— ; J y ad 

. ~ “A kanamdar shall on the expiry of the kanam unger which he holds be entitled to claim and 
his immediate landéord shall be bound to grant a renewal, enuring for a period of twelve years of 
the same on payment, as renewal fee, + * cd - 
Clause (c) says this : 

“ Nothirfg in this section shall apply to a kanam— 
(i) Where the kanartham exceeds— 
in South Malabar, sixty per cent., and 
in North Malabar, forty per cent., 
of the value of the jenmi’s rights in the holding, or g. uii: 

_ Gi) where all the lands covered by the kanam are dry lands," 
Two objections were put forward byethe jenmi ; first that the kanarthgm or . the 
amount of the kanam exceeds 60 per ceht. of the value of the jenmi's rights in the 
holding and secondly thatallthe lands covered by the kanam are dry lands. Both the 
lower Courts held against«&he kanamdar. No findingewas given whether the kanar- 
tham or the amount secured by the kanam exceeded 60 per cent. of the value of the 
jenmi's rights in the holding. Both the Courts held however that no portion of the 
lands was at the date of the suit cultivated with paddy and that therefore all the 

° 


lands covered by the kanam are dry lands. , 
The expression “ dry lands ” is defined in sectién 3, clause (d), as meaning a 
land which is neither a ‘wet land’ nor a ‘ garden land’. ‘ Garden land ’ is defined 
in clause (g) as meaning any land used principally for growing fruit-bearing trees. 
Clause (x) defines a wet land as meaning a land which is adapted for the cultivation 
of paddy. When the second appeal came on before mre on a*forneer occasion, 
it was urged that the expression ** wet land " includes not merely Jande on which 
paddy was being grown but also lands which ‘are adapted for the qultivatiom of 
paddy. It was said‘that there was no finding by the lower Courts whether the 
land was adapted for cultivation of paddy. F called«for findings on the 
two questions, whether any portion of the lands demised under the kanam are wet 


r 
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lands and whether the kanartham exceeds 60 per cent. of the value of the jenmi's 
rights. The lower appellate Court has now returned findings. The fi&dings are’ 
that the kanam amountdoesnotexceed 60 per cent. of the value of the jenimi's rights 
in the holding and that all the lands are dry lands. ‘The finding on the fit question 


is one of fact and no reasons have been shown why I should not accept the finding. 


Arguments centered on the second question, namely, whether tMe lands arce 
dry lands within the meaning of section 17, clause (c) (ți). The kanàm deed under 
which the suit lands weré demised is evidenced by Ex. P-1 which shows tha at that 
time the lands were at least capable of paddy cultivation. The lands must therefore 
be taken to have been wet lands at tht time of the kanam., The finding is that on 
the date of the suit and at the time of the applicatio for rênewal the lands are all 
dry lands. -Mr. Kuttikrishna Menon, the learned advocat for the appellant, argues 
that the question, is to be determined by the state of the lands at the date of the 
kanam and not at the time of the’ suit. e i So due 


» 


Various considerations were put forward by the learned advocates in support 
of the respective contentions. Section 17 begins by saying that a kanamdar shall 
on the expiry of the kanam be entitled to claim a renewal and clause (c) says that 
nothing in the section shall apply to a kanam where all the lands covered by the 
kanam are dry lands. Reading the two together, it looks to me that the expression 
“where all the lands covered by the kanam are dry lands ” refers to the point of 
time*when the kanamdar expresses h® desire to get the renewal. Mr. Kuttikrishna 
Menon, argues that if a jenmi-or a landlord created a kanam of lands which were 
. all dry at that time, he ought not to be prejudiced by anything done by the kanamdar 


after the date of the kanam and that if the other argument is áccepted, a kanamdar i 


can easily defeat the right of the jenmi by converting a very, small portiog, 8f the 
holding into*wet lands. On the other side it is said that conversion of dry land 
into wet is a normal feature in the west coast and the argument of the appellant 
woul result fn preventing free conversion of dry lands into wet which it. is.said. 
would be undertaken by a kangnmdar only if he is assured of a fixity of tenure or 
arightofrenewal. There may be nfüich to be said for either view but the question 
ultimately depends upon the wording of the Act. Mr. Kuttikrishna Menon draws 
iny attention to section 17, explanatioft II which says this : 

“For the purpose of sub-section (c) the jenmi's rights in the holding shall be valued at twenty 


times the excess of the annual fair rent of the holding over the annual revenue payable thereon to 
Government— 


4 (1) in the cage ofa kanam existing on the date of the commencement of this Act, on such 
ate, and ° i 


t2) in the case ofa kanam created after the commencement of this Act, on the date of the kanam.’® 


He therefore urges that for the purpose of determining the question under clause .(e): 
(1) whethér the kanartham exceeds 60 peg “cent. in South Malabar and 40 per 
cent. in North Malabar, the relevant date is the commencement of the Act in cases 
of old kanams and the date of the kanam deed in the cases of future kanams. If the 
language of the Legislature fs clear, then other considerations do not arise. In 
explanation II to section 17, the Legislature expressly says that future kanams dre 
governedeby the state of things as they stand on the date of the creation of the 
kanas. ` Sections 33 and 34 provide that the amount payable by the tenant to 
purchase the landlord's rifht in theekudiyiruppu is to be determined by the value 
on the date of the acceptance Bysthe landlord of the tenant’s offer. 


There again the language is clear. Though the question is not quite free from 
difficulty, I hold the expression where the land covered by the kanam are dry lanfls 
read with section 47 (a) that a “ kanamdar shall on the expiry of the kanam under 
which he holds be entitled to claim a renewal," indicates that the relevant point 
of time is the time when the kanamdar claims the renewal and.not | the date of 
the original kanam. E 


- 


. . The.next point raised is whether all the lands included in the holding are in 
fact dry lands. ‘Lhe finding is that they are all dry lands and this finding is yehe-. 


DI 
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mently attacked, but I see no reason to differ from the finding of the:lower Court 
on this pdint, First, it was sought to. be argued that the land was garden land. 
My attention was drawn to the evidence of the tenant examined as D.W. 1 that 
there are 500 cocoanut trees on the suit property but we have the report of thé 
commissioner which shows that there are only very few trees, The commissioner 
says: .e@ s 07 re a SEIEN EE 
.. “The suit properties, in respect of which renewal is sought, comprise four items, 28 acres in 
extent, s&tuated in a crowded middle class residential quarter within the municipality (Calicut) È 
between the 4th and 5th railway gates. There are 31 buildings in all in the properties. They are 
of all kirids and sizes and types ranging from small cadjan huts to commodious modern type bungalows 
very close to one another, ingfact some a few feet from one another. The major portion of the proper 
ties has been' built upon ard the fo cocoanut and other trees occupy only a small portion, compared 
to the whole. All the buildins belong to the sub-tenants and almost all are occupied by the owners 
themselves. All the four items are mainly used for residence by the occupants and not for growing 
* Írqit bearióg trees.”— » e ,' A i i 


"Ihe italics are mine. è 


: l 
As now held. by this Court in Kunhamad Koya v. Gopala Menon}, a plot which is 
‘principally used as a residential house cannot by reason of the fact that there are a 
few cocoamut trees or other fruit bearing trees be said to be “ land used principally 
for growing fruit trees," which is the definition of a garden land. As 120 trees per 
acre is the maximum number of cocoanut trees planted in an acre even according 

* to Mr. Kuttikrishna Menon, 330 will be tke maximum that can be planted in 22 
acres which is the extent.of the whole land. If there are really 300 cocoanut trees 
as D. W. 1 deposes there would ‘be no room for any buildings at all. The 

* fact that there are 31 buildings some of which are modern type commodious bunga- 
lows shows that the defendant's evidence is obviously false. The commissioner’s 
report Shows that there are only a few trees. I therefore agree with the ‘lower Court 
in its finding that the land js not a garden land. | 


, e e 

Then the next question isewhether the whole of any part of the suit land is a 

wetland. The appellant attempted to prove that abortion of the land was actually 

cultivated with paddy crops for some years bere the suit. But this evidence was 

not accepted by the lower Courts on the former occasion and the Subordinate Judge 

who has returned the finding has also rejected that evidence and that is a finding 
of fact which is binding upon the appellant. ` ME 


The further point is that whether any of them is adapted for paddy cultivation. 
As pointed out by me in the order callingfor findings, the definition of a wet land is 
“ land which is adapted for the cultivation of paddy.” -I pointed out that thowgh 
paddy may not be actually cultivated on the relevant date, if the land was adapted 
for the cultivation of paddy, the land would be a wet land as defined under the 
Act. The fight centred very severelyeon this question whether any portion of the 
suit land was at the relevant date adapted for cultivation of paddy. The Subordi- 
nate Judge deals with this question in paragraphs 6 to 13. As he points out there'are 
four items included in the Suit lands. and all the four abpeaw now as one block and: 
ar@ situated in a somewhat thickly populated area in Calicut municipality. As 
regards item 1 dealt with in paragraph 7 of the finding, it contains a big heuse with 
a tiled. cow shed attached to it with only a few cocoanut trees and the Subordnate 


" - 


Judge says : , š | 


* 


; . 
. - "Practically the whole of the property is taken up by tHe house and trees stfnding around them 
and there is no vacant space worth mentioning left,” . 


Therefore no part of this item can.be cultivated with paddy. * 

^ ipu E 3 s . NE. : » : | 

- „Item 2'is described in paragraph 8 of the finding as e comparatiwely narrow 
- sttipeof land with three houses and cocoanut trees round the houges. e The Sub- 


ordinate Jydge points out that there i$ practically no vacant space between «he 
houses and the trees. The finding that item 2 is a dry land must also be accepted. 
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Item 4 : Dealing with item 4 the Subordinate Judge points out that this item 
also is almost fully built upon leaving no vacant space for the purpose of paddy: 
cultivation. Two small plots were pointed out by the appellant in this item as 
being fit for paddy cultivation. The lower Court has found that these two plots 
are really unfit for paddy cultivation. I accept the finding. " s 

Item 3: The fight centred mainly on item 3 dealt with ih paragraphs 10, 1% 
and 12 of the finding. The Subordinate Judge says this : 

* The appellant mainly*concentrated upon item 3 and his contention is that portiens of thjs 
item are wet lands and that he was cultivating them.” © 
As xegards one portion the commissianer reported that the appellant had no case 
before him that that portion was a wet land. «As regards ghe rest of the land, the 
commissioner says that deducting the space odcepa by the road, houses, cócoanut 
trees and raised natas or bunds, there were only two vacant spaces worth men- 
tioning, one measuring 62 feet X, 55 feet and the other measuring 75 feet X 96 feet. * 
The commissioner reported that the level and the situation of the two plots indi- 
cated that they were not suitable for wet cultivation. He says : . 


* with trees and buildings on all the four sides in close proximity as they do: now exist, I do not 
think that it is possible for one to attempt even at such a small scale paddy cultivation in such a small 
extent as this. Even if in a small corner like this, removal of mud is attempted, the chances are-that 
there will be an excess collection of water coming into it from all the four sides with no chances of the 
same being Md aant let out. Especially if the northern section is deepened. to the extent men- 


tioned above, the chances are that the water from the thodu will rush into the plot and will remain 
e 


stagnant thereby rendering the same unfit fbr Mny paddy cultivation.” 
The Subordinate Judge accepted the commissioner’s report and the other evidence 
and finds that the land is not fit for paddy cultivation. 


- The Subordinate Judge’s finding on point 2 is expressed thus in paragraph 16: 


* On poist 2 I find that the suit lands are all dry lands at present end that no portipn of the 
suit land is at present a wet land as defined in section 3 (x)." 


The proper standard of proof has been applied by tlfe Subordinate Judge. The 
question is really one of fact ànd I see no reason t6 differ from the finding of the 
Subordinate Judge. It is unnétessqry to go into the other questions. 


‘The result is, the appeal fails and it is dismissed with costs. *. 


No leave. `. l e 
K.S. - = ee Appeal -dismissed. 
. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. "Present :—MR. JUSTICE SOMAYYA, 
Kalianna Goundan . K .. Appellant* 
U. : 
Settia Goundan and others - ; e n. Respondents. 


Public Policy--Agreement to compound offences —CGomplaint disclosing noncompoundable offences-—Sworn 
statément disclosing only compoundable offences and summons issued only for those NUNCE ARNT: to compound 
such» offences— Validity. : e 

The object of a sworn statement is to see whether thert is any justification for idis actiog in 
respect of all offences disclosed in the complaint as complaings are often exaggerated. 

Whert the complaint disclosed noncompoundable offences under sections 147 and 148 of the 
Indian Penal Code, but the s 5 statements disclosed only compoundable offences under sections 447 
and 426 of the Indian Penal Gode and summonses were issued only for those offences and there was 
an agreement between the parties ¢o qunpound those offences, 

Held, that the validity of the agreefment could not be impugned as the parties were at perfect 
liberty to compound &ompoundable offences. The real object of the agreement was not to en 
noncompoundable offences., 

. Appeal, agaipst the decree of the District Court of Salem in A. S. No. 348 of 
1943, pr eferred against the decree of the Court of the District Mansit, yan d 
at Salem In O. S. No. 538 of 1940.. 2 

"Ë. V. Ramachandra Aiyar and T. N. Sundaresa Aiyar for Aged 


B. Ramaswami Ajpangar for Respondents. 
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The Court delivered the following  . 


Juvclent.—The lower appellate Court was clearly in error in thinking that 
the objeci}of the agreement was to stifle noón-compoundable offences. The com- 
plaint that was made by the defendant is Ex. P-2. He gave a sworn statement 
which was*recorded by the Magistrate on the 2nd Auguss, 1940. Though he 

eimplicated $s many as six persons as the accused in the complaint, when examined 
by the Magistrate he attributed specific acts only to foyr persons. He said that 
Pavaydmmal and Athayamma], accused 4 and 5, prevented him from baling out 
water by holding the rope and unyoking and driving away the bulls. Then he said 
that Kaliyanna pbi c and Maxappa Goundan, accused 1 and 3, removed the 
baling stand and threw it int the well. No doubt in between these two statements 
there is another stateméht that the first three accused removed the baling stand 
. aad threw it into the well. That apparently wag a general statement which did not 
sdtisfy the Magistrate. So he appears to*have asked the confplainant who it was 
that,actually removed the baling stand and threw it into the well. Then the «om- 
plainant said tRat it was the first and third accused. No other acts are attributed 
either to the second or sixth accused. Seeing that specific acts were attributed 
only to accused r, 9, 4 and 5, the Sub-Magistrate was justified in taking the complaint 
on file under sections 447 and 426 of the Indian Penal Code. These two offences 
are admittedly compoundable offences. Summonses were issued to the accused 
e only of offences under these two sections end that was all that they were called 
upon to meet. Hence even if the real object of the agreement, which is now in 
suit, was to compound the offences in respect of which summonses were issued to 
* the accused, the validity of the agreement cannot be impugned. "The parties were 
^ atpeafect liberty to compound compoundable offences. The learned District Judge 
is not filstified in staffing that there was really a complaint of rioting and unlawful 
assembly under sections 147 and 148 of the Indian Penal Code and that the object 
of the agreement was to stiflg those offences. Complaints are oftefi exaggctated 
and the object of a sworn statement is to see whether there is any justification for 
taking action in respect of all thé offences distlosed by the complaint. Ifin the 
sworn statement’ only minor offences are disclosed the Magistrate’ is perfectly 
justified in taking action only. as regards tle offences disclosed in the sworn state- 
ment. , This is what was done in this case. The District Judge seems to have been 
carried away by the fact that the agreement in question was entered into in the 
presence of the Sub-Inspector. His-remarks against the Sub-Magistrate are entirely 
unjustified. I find that the real object of the suit agreement was net to stifle non- 
compoundable offences. * : : 


«The result is that the decree of the lower appellate Court is reversed and that 


of the trial Court is restored. I make no order as to costs here or in the lower 
appellate Court. ML 


No leave. "s ; 
V.P.S. 2 [|] ———— " . Appeal allowed. 
e IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— Mn. Justice RAJAMANNAR. $ 

Rajah Saheb Moharbon Dostan Sri Raja Rao Venkata Kumara 
Mahipathi Surya Rao Bahadur Garu, Mahafajah of Pithapurarg. — Appellant* 
v. x i i i 
, i, A ! e: 
Kunjam Konayya and others o. o Respondents. 
Madras: Estates Land Act (I of 1908), sections 163^ and 77—Sale for arrears of rent-—Amount accruing 

between dates of sale and delivery of holding—If could be recovered as rent. — , 


A landholder brought three plots of Property to sale for arrears of rent due to him afd purchased" 
them. , In agsuit for recovery of arrears of rent for subsequent faslis, on the quang whether the 
landholder was entitled to recover the sum as rent for-the period between the dates of sale and dates 
of delivery of possession, ` 3 l . 








* S. A. No. 470 of 1945. Ox P s 11th September, 1945* 
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Held, that by reason of the provisions of section 163, Madras Estates Land Act, he was entitled 
to recover an amount equal to rent in respect of the plots from the persons in occupatipn in a suit 
under section 77 of the Madras Estates Land Act because such an amount could undé section 163 . 
be recovered as if the amount was an arrear of rent. , 


Mangamma v. Maharajah of Pithapuram, (1944) 1 M.L.J. 205, followed. 


hd 
Appeal against the decree of the District Court, West Godavars, at Elore,, r 
in A. S. No. 254 of 1944, preferred against the decree of the Court of the Deputy 
Collector, Kovvur, in S. S. No. 267 of 1942. e à 


Gh. Raghava Rao for Appellant. , 


P. Somasundaram for Respondents. . : 1 


The Court delivered the following . 


Jupement.—Three out of four plots comprised in a holding were purchased , 
by the appellant (plaintiff) in sales for retovery of arrears of rent due to him as the 
landholder. He brought a suit for recovery of arrears of rent for subsequent faslis 
1349, 1350 and 1951 against the first defendant who was the registered pattadar, 
and against the second defendant as the person in actual occupation. The first 
defendant died when the matter was in appeal in the District Court and respondents 
3 to 7 in the lower appellate Court were brought on record as his legal representatives. 
The Deputy Collector decreed the suits except in regard to the period between the 
dates of the sales in which the appeMamt himself had become the purchaser of the e 
three plots and the dates on which he took delivery of them. He also directed, in 
view of the fact that the first defendant was not the actual enjoyer of the suit land, 
that the suit holding should be proceeded against in the first instance and the first 
defendant personally, last. The plaintiff appealed, but the learned District fudge 
dismissed this appeal. i "e 


In second appeal Mr. Raghava Rao for the appellant urged two points. The 
first is that the lower Courts erred in disallowing tke rent for the period between 
the dates of sale and the dates*f delivery. The lower Courts apparently were of 
the opinion that after the rent sales, the defendants could not be «considered to be: 
ryots and the sum due to the landholder from them will not amount to rent and  * 
therefore could not be the subject-matter of a suit under section 77 of the Madras 
Estates Land Act. No doubt in a sense this may be true and after the sales, the 
persons in occupation would be technically trespassers. Nevertheless, by reason 
of the provisions of section 163 of the Act, the landholder will be entitled to recover 
an amount equal to the rent in respect of the plots from, thé persons in occupation 
in à suit-under section 77 because such an amount could under section 163 be 
recovered as if the amount was an arrear of rent. The decision of King, J’, in 
Mangamma v. Maharajah of Pithapuram! is dyect authority for this position. The 
District Judge was wrong therefore in dis&llowing the plaintiff's claim in respect 
of #his period. 


The second point ugged efor the appellant was that the first defendant and his 
legal representatives should have been made primarily liable because the figst 
defendant was the registered pattadar. But it follows from what I have said before, 
that the relationship between the first defendant and the plaintiff-appellant ceased 
to be the relationship between a ryot and a landholder from the date of the rent: 
sales. Thereafter the first defendant had no legal status as a ryot, nor therefore 
any legal liability gs à ryot. It was not apparently disputed in any seriousness 
that the actual enjoyer was the second defendant. The trial Court definitely found 
so and the District Judge has not disagreed with that finding. The plaintiff would 
therefore beentitled to recover the amount due to him as rent for the period subse- 
4uent to the rent sales from the holding and the second defendant. . 


* Tihe second appeal is dismissed with costs as against the contesting respondents ` 
and will be allowed with costs throughout, as against the first respondent (2nd 
M — M MA M —— E ——— —— ——— 


. . I i (1944) 1 M.L.J. 205. 
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defendant) The trial Court will. determine the rent payable in respect of the 


three plotd in suit and pass a decree for the.amount found due against the second 
defendant 


K.C. ————— ` Appeal allowed as against one res- 
P pondent ang dismissed as against 
š E TR the rest. 


: IN THE HIGH COURT OF JUDICATURE «AT MADRAS. 
PRESENT :*-Mn. Justice RAJAMANNAR. 


Mekkileri Koppirichi (gince deceasqd) and another 25 Appellants* 
1 e » 
v. : 
Uppoonni Thattari Kunhi Ramar .. Respondent. 


. Malabar Tenancy Act (XIV of 1930), section 33 Marufftt in respect of pgramba and farm house— 
Assignment of lease—Enjoyment of house site for over ten years—Right under section 33 to purchase right of 
landlogl—Fact that house was put up recently, whether material. i ° 


The suit was to recover possession of the property covered by a marupat and arrears of rent subject 
to a payment of the value of the improvements that may be found to be due to the defendants, who 
were assignees of the right from the original lessee. The marupat which was granted in 1929 com- 
prised besides a paramba, a farm house which belonged to the landlord. The tenants were permitted 
to reside therein and separate rent was also specified for the occupation of the house. The assignment 
in favour of the defendants was executed in 1935. In 1941 the landlord permatted the tenant to 
pull down the house then in existence and received a gertgin sum as its value., He allowed the tenant 
further to construct a new house at his own expense and agreed to give him the value of the new 
house at the time of the surrender of possession of the paramba. A new house was acdordingly built 
in pursuance of this permission. The defendants claimed that they were entitled to purchase the 

esite on which the house stood and the approach toit in terms ofsection 33 of the Malabar Tenancy 
Act. e 

Heldgfhat as the tenartt and the defendants, who were found to be members ofethe family of 
the lessee, had been in continuous occupation of the house site for the requisite period of ten years 
they were entitled to the benefit of section 33 of the Malabar Tenancy Act, and that the fact, that 
the house was in fact put up only in, 1941 did not affect thei® right. . 

Appeal against the decree of the Court of the Subordinate Judge, Tellicherry, 
in A. $. No. 232 of 1943, preferred against thefdecree of the Court of the District 


Munsiff, Tellicherry, in O. S. No. 399 of 1942, etc. 
P. Govinda Menon for Appellants. " 
` K.'Kutfikrishna Menon for Respondent. 
The Court delivered the following 


JupcmenT.—The question of law which arises in this appeal isenot free from 
difficulty. The facts which*are not in dispute are as follows : On 1st October, 1929, 
one Ghandu executed a marupat, Ex. P-2 in-favour of one Chandu Panikkar. The 
rights of the lessor, Chandu Panikkar, are now vested in the plaintiff. Defendants 
1 and 2 are the assignees of the right® of the lessee, Chandu, under a document. 
dated 21st October, 1935. The suit was to recover possession of the property covered 
by the marupat and arrears of rent subject to a payment of the value of improvements 
that may be found due to thé defendants. The marupat compfised besides a paramba, 
a frm house which belonged to the landlord. The tenants were permitted to reside 
therein and a separate rent was also specified for the occupation of the hquse. 
Subsequently on 4th March, 1941, the landlord permitted the tenant to pull down 
the house then in existence and received*a sum of Rs. 25 from the tenant as its 
value. He allowed the tenant further to construc #new house at his own expense 
and agreed to give him the value of the new house at the time of the surrender 
of possession of the paramba (vide Ex. D-3). A new house was accordingly built 
in pursuance of this permission. Ka : "M : 

The dispute now is only regarding the site occupied by the house, and the . 
approach to it. The defendants claim &hat they, are entitled to purthase the sjte 
on which tht house stands and the site used as a way leading to the house, ufhder 
section 33 of the Malabar Tenancy Act. Besides raising this plea in the written 
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statement, the defendants also filed a petition under section 18, clause (1 and sec- 
tion 33 of the Malabar Tenancy Act offering to purchase the sites (kudiyi uppu). 
| Section 33 of the Malabar Tenancy Act runs thus : 


“In any suit for eviction relating wholly or in part to a kudiyiruppu, which has been in the 
continuous occupation of a tenant or the members of his family for ten years on the dage of the insti- 


tution of the said suit, such tenant shall be entitled to offer to purchase the rights in the kudiyiruppu, - 


of the landlord who seeks to evict him, at the market price on the said date.” 


The District Munsiff of Wellicherry held that the defendants were entitled to the , 


benefit of the section. He held, that as the defendarfts were members of the family 
of Chandu, the original tenant, the period of Chandu’s occupation could be added 
to the period of the occupation by the defendants, in, whic& case the condition in 
section 33, namely, ** the continuous occupation of a tenagt or the members of his 
family for ten years" would be satisfied. He overruled a contention of the plaintiff 
that the tenants werg not entitled 1$. the benefit of the section because of section b, 
clause (3). The plaintiff appealed and the Subordinate Judge of Tellicherry 
allowed the appeals (there were two appeals, one against the decreg in the suiteand 
the other against the order on the application). The defendants have filed S.A. 
No. 1000 of 1944 and C.M.S.A. No. 159 of 1944. against his decision in the two 
appeals respectively. , j : 


The contention of the plaintiff based on section 2 (3) may be first disposed of. 
Section 2, clause (3) says : $ oz 

“Nothing in this Act shall apply to— 

(3) any building owned by a landlord including a house, shop or warehouse, and the site 
thereof, together with the garden or land appurtenant thereto." 
The house now in existence was built by the tenants at their own expense and 
cannot obvieusly be described as a building owned by the landlord. Thm fact is 
sufficient to preclude the plaintiff-landlord from relying on the provision. It 
cannet, therefore, be said that the Act does not apply to this case. 


Mr. Govinda Menon for the appellants contended that the appellants have 
satisfied the conditions mentioned ig section 33 of the Act and are entitled tò the 
benefit of it because they and the members of their family have Been found to be 
in continuous possession of’ the kudigiruppu on which the present house stands 
for over ten years. Mr. Kuttikrishana Menon for the landlord-respondent, however, 
urges that till rg41, the house on the site admittedly belonged to the landlord and 
the period of occupation subsequent to 1941 falls far short of the period of ten years 
requisite under, the section as the suit was filed on 17th July, 1942. This contention 
of the plaintiff also found favour with the Subordinate Judge who says as follows : 

* Since the house became the tenant’s house only on the 4th March, 1941, the tenant has not 
completed the period prescribed in section 33 of the Malabar Tenancy Act to entitle him to purchase 
the kudiyirappu.” * 

Kudiyiruppu is defined as follows in the’ Act: , 

"e kudiyiruppu' means and includes the site of ‘any residential building, the site or sites of 
other buildings appurtenant heret, such other lands as are necessawy for the convenient enjoyment 
of such residential building, and the easement attached théreto.”’ " 
Applying this definition and attaching the ordinary meaning to the words in sec- 
tion 33, it cannot be denied that the tenants have been in the continuous 
' occupation of the kudliyjuppu, that is, she site of a residential building and the 
pathway necessary for the cenygnitnt enjoyment of the building. In this view 
the tenants in this case would cértainly be entitled to the benefit of section 33, 


e 

It is, however, possible to construe the section to mean that.the occupation 
contemplated by the section is occupation in respect of a house belonging to the 
tenant, in which case dlone, it would be accurate to speak.of occupation of the 
*kudiyirupbu and to exclude the application of the section to the occupationeof a 
teifant of a, hóuse belonging to tHe landlord, which no doubt may alse mean an 
occupation of the site on which the house stands. The object of the section may be 
said to be that if a tenant has built a house or is in occupation of a house belonging 
to him whjch is situated on a site belonging to the landlord for a number of years, 


€ 
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be adequately compensated "by being awarded the value of the site. In the present 
case the facts are that it is only in 1941 that the tenant can be said to have put up 
their own’ house on a site belonging to the landlord, and the tenants have been 
occupying that house only for a period of 16 months by the gate of the institution 


it ssl hard on the tenant to be evicted therefrom when the landlord could 


eof this sult.* 


Though I find it more equitable to construe section, 33 in this manner, I feel 
that it Is not permissible for mg to disregard the plain language of the section. The 
present suit is for eviction and relates in part to a kudiyiruppu, that is, the site of a 
residential building. «his site has,been in the continuous occupation of the ténant 
and members of his family fbr over ten years on the date of the institution of the 
suit.. The tenants that is the defendants (appellants), therefore, will be entitled 
t$ offer to purchase the rights in the kudiyirupgu of the landlord who seeks to evict 
them. . The appeals are therefore allowed, the decree and the order of the Sub- 
ordinate Judge set aside and the decree and order of the District Munsiff are restored. 
The petitioners (appellants) will get their costs from the respondent throughout— 


Advocate’s fee in the second appeal. - . : , 

B.V.V. ———— Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mm. ]wsmcE SOMAYYA. EVE. 

Duggempudi Ramakrishna Reddi, minor, by next friend and . 

maternal grandfather Gadey Peda Venkata Reddy .. Appellant* 

e Cie che f 7 
Duggéfnpudi Veerafeddi and another — .. Respoudents. 


Civil Procedure Code (V of 1908), Order 23, rule 1— Plaintiff called upon to pay additional court-fee in respect 
of an item of property —Right to abandon that part of claim and to give up a particular defendagt in order 0. avoid 
paying the additional court-fee—Formal*appltcation for amendment of plaint-—JNot essential—-Dismissal of entire 
suit for non-payment of deficit court-fee when plaintiff abandons faw of his claim—Legality. 

A plaintiff haselways a right to abandon a part ofhi@claim and for abandonment itis not necessary 
to file an application for an amendment of the plaint. If he abandons part of his claim he has only ` 
to intimate the fact to the Court and the Court has omly to note it on the plainr. 

Where q plaintiff on being called upon to pay an additional court-fee and after taking time for 
payment does not pay that court-fee but files a memorandum giving up one defendant and the 
item of property in respect of which the additional court-fee was ordered to be paid and says that 
he would go on with the suit as regards the other items as to which there was no trouble about the 
valuation, he is entitled to do so. Itis not essential that an application for ameng ment must first be 
made before the'plaint can be'treated as restricted to the other defendants and the other properties. 
In such a case the entire suit cannot be dismissed for non-payment of ihe deficit court-fees. 


Case-law discussed. l , 
Second appeal against the decre ofthe District Court, Guntur, ig A.S. No. 
126 of 1944. preferred against the decrte, of the Court of the Subordinate Judge, 
Guntur, in O.S. No. 31 of 1943. r" 
P. Chandra Reddi ande K. Veykatarainam for Appeltant., ; 
* P. Suryanarayana (amicus cyrie) for Respondents. 
The Court delivered the following: : ° 


JupcmentT.——This-second appeal ayises out of a suif for partition filed by the 
appellant claiming a third share in the fami$y properties. The suit was at first 
filed against two defendants, first defendant being the father” and the second 
defendant being the brother of the plaintiff. The third defendant was later on 
afided on the ground that that he was an alienee of item 6 of the plaint properties 
from the father, the first defendant. "The Subordinate Judge then raised an addi- 
tional issue whether the plaintiff can claim any relief in respect of item 6 of A schedule 
without having the sale set aside and» whether the court-fee paid ‘is correct. | He 
held that ‘the sale ought to be set aside and that court-fee should be paid*on the 
value of item 6. This item was valued in the plaint at Rs. 1,012 and therefore 
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Rs. 119-15-0. Time was given till the 23rd December, 1943, for payment. 
Plaintiff took time for payment till the goth December.’ The Subordifate Judge 
did not attend Court on that day and the case was posted to the roth January, 
1944. On that day instead of paying the deficit court-fee, the plaintiff filed a 
memorandum giving up the third defendant and the sixth itent of the A schedule, 
property and said that he would go on with the suit as regards the other items 
which were admittedly if the possession of defendants 1 and 2 and as to whieh there 
was no trouble about the valuation. The Subordinate Judge held that the plaintiff 
was not entitled to relinquish any portion of his claim without filing a petition for 
amendment of the plaint and*that as no such ‘petitian was filed he had under 
Order 7, rule 11, Civil Procedure Code, no option but @o reject the plaint. He 
therefore dismissed the entire suit. On appeal the District Judge has confirmed 
the decree of the trial Court agreeifig that : j 
4 When the withdrawal of a part of the claim is not accompanied by a petition to ameng the 
secre the plaint remains at large as a document on which the required courffec has still to be 
paid. 
The District Judge recognised that under Order 23, rule 1, the plaintiff may at 
any stage withdraw his suit or. abandon part of his claim and that he can do so 
without the leave of the Court, but he held agreeing with the trial Court that until. 
the plaint is amended by a petition, filed for that purpose, the plaint remains at e 
large.as a document on whick the required court-fee has still to be paid and that 
Order 7, rule 11 compels the Court to reject the entire plaint. I am unable to 
agree. Under Order 23, rule 1, Civil Procedure Code : . 
* At any time after the institution ofa suit the plaintiff may, as against all or any of the defessdants, 
withdraw his suit or abandon part of his claim." . e 
No permission of the Court is necessary for this purpose. He has only to intimate 
to thé Court that he withdraws the suit against all oz any of the defendants or that 
he abandons a part of his clayne The plaintiff intimated to the Court that he 
withdrew the suit against the third&defendant and that he abangoned his «claim 
to item 6 of the plaint A schedule. It is difficult to see what else is necessary to 
take item 6 and the third defendant owt of the plaint. Itistoo much ofa techni- 
cality to say that it must be in the form of an application for amendment ef the 
plaint. No authority has been cited in the judgments of either of the lower Courts 
in support of the position that an application for amendment must first be made 
before the plaing can be treated as restricted to theotherdefendantsand the other pro- 
perties. The trial Judge relied upon the decision in Midrfapore Zamindari Co., Ltd. v. 
Secretary of State for India, in supportof his conclusion. There the plaint was, rejected by 
the trial Court when after being required to supply the deficit court-fee, the plaintiff 
failed to do so. An appeal was taken to {life High Court and it was first urged 
that the valuation as given in the plaint was correct and that no further.court-fee 
could be demanded. The Judges seem to have expressed the opinion during the 
course of the arguments thaf the position taken up was"untenable. 'Then in the 
course of the arguments the appellant's counsel prayed for permission to have*a 
particulag prayer struck off and for restoration of the suit. It is in respect of that 
prayet that additional ,court-fee was required. The learned Judges first dealt 
with the question whethef the plaing as if stood required the additional court-fee 
and they decided that it did? ¢Then they dealt with the request made by the 
appellant's counsél to strike off the particular prayer which led.to the trouble. 
They pointed out that, at the stage when the matter came beforé them, there was 
np longer any plaint and that it had already been dismissed by the trial Court. 
It is under those ¢ircumstances that the learned Judges refused to allow the appel- 
lent's request tp strike out the particular paragraph. They first pointed out that 
the «rigl Judge rightly came to the'conclusion that the plaint was writter? on paper 
insufficiently stamped and that the plaintiff on being required by the: Court to 
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They poihted out that, therefore, the trial Judge had no other alternative except 
to reject (hie plaint, in accordance with the terms of the rule. In fact they said 
that the trial Judge had no other alternative except to reject the plaint. Then 
dealing with the request for striking out the prayer at the stage of the appeal, 
Sanderson, C. J., said this : . 

, ‘In my judgment he ought not to be allowed to do so for the reasons I have already given and 
his Court has no more power than the learned Judge when it is shogvn that the case comes within 
Order 7, rule 11. This Court has np jurisdiction, the provision is mandatorv, and this Court, just 
the same as the Court below, is bound by that section which provides that under the above-mentioned 
circumstances the suit shall be rejected.” d s 

* 


supply of requisite stamp paper within the time fixed by the Court, failed to do so. 


These observations no dpubt seem to be in favour of the’respondents, but the deci- 


yon must be confined to the facts of the case which were that at the stage when 
the request was made to the High Court, the plaint had alrady been rejected. 
This is how this decision has been viewed and applied by the same High Court 
in Mi. Saiyadypnessa v. Gaibandha Loan Go.t There the trial Court held that a 
farther court-fee ought to be paid and gave some time. On the adjourned date 
the plaintiff put in a petition to reduce the amount claimed so as to bring the claim 
within the court-fee paid. The application for amendment was rejected and the 
plaint also was rejected as being insufficiently stamped. The matter was taken 
to the High Court and ft was held that inasmuch as the plaintiff had applied for 
amendment of the plaint by reducing the chait for compensation before the expiry of 
the time given to him for paying the deficit court-fee, or before any oxder rejecting 
the plaint was passed, the Court had power to consider the application on merits 
and allow the abandonment of the claim as prayed for and that the Court cannot 
be sai to have lost,this power of allowing amendment by reason of the fact that 
the plaintiff was allowed time to make good the deficit court-fees. *The decision 
in Midnapore Yamindari Co.? Ltd. v. Secretary of State for India? was pressed upon their 
attention. In dealing with that decision the learnedeJudges said this :* ° 


“The contention for the appellant is that the learneg. Jude below was wrong in thinking that in 
the present case hê was bound by the decision in Midnapore Zamindari Co., Ltd. v. Secretary of State for 
India? and that what the plaintiffs were asking for by the aforesaid petition of 21st June,1994, was to 
abandon a part of their claim, which they are entitled&o do at any time after the institution of the suit 
urider Ordes 23, rule 1, Civil Procedure Code. Mr. Gupta for the respondent-defendant 1, on the other 
hand, has- contended that the decision in Midnapore Zamindari Co., Lid. v. Secretary of State for India? 
governs the facts of the present case. In that case, a court-fee of Rs. 10 was paid in a suit purporting to 
be under section 111-À of the Bengal Tenancy Act, but the plaintiffs prayed for the declaration (a) that 
they were occupancy raiyats, and (5) that the entry in the Record of Rights, shoying them as tenure 
holders, was a nullity ; the pl&intiffs, on being required to supply the deficit court-fee on the second 
relief claimed, failed to do so within the time fixed by the Court and so the plaint was rejected finder 
Order 7, rule rr, Civil Procedure Code. Thereupon, at the time of the argument before the High 
Court, the Advocate for the appellants prayed for permission to have that prayer struck off and for 
restoration of the suit. The judgment of Sagderson, C.J., shows that'the Court afreed with the 
decision of the Judge below and held that he had no alternative but to reject the plaint under Order 5, 
rule 11. Turning to the suggestion made in the High Court for permission to have the prayer for 
consequential relief struck off, Sanderson, C.J., remarks as follows . . . . ." 


After quoting the passage from the judgment of Sanderson, C. J., already set 
out, the learned Judge (S. K. Ghose, J.) proceeded thus : 


z P. y 

“It seems to me that this decision takes it for granted that the order of rejection of tfe plaint 
had already been made properly uhder Order /f rule 11 for failureeto pay the court-fees within the 
time allowed by the Court. That being the case, it was naj gpen to the Court to allow further amend- 
ment of the plaint. But in the present case the prayer*for amendment was made actually before 
the order rejecting the plaint was passéd and before thé time allowed by ghe Court for payment of 
the deficit court-fees had expired. "The Court undoubtedly had power to allow abandonment of 
part of the claim on the part of the plaintiff or, ifjit be treated as an amendment of the pleadings, 
to order such amendment under Order 6, rule 17. Either of these things could be wee atany time 
after the institution. Surely it cannot, be said that the Court had lost that, power by reason of the 
fact that the party had been allowed a certaim time within which to file the coust-feef. On the facts 
as mentioifed above it seems to us that the present case thay be distinguished from those in Madnapore 
Zamindari Co., Ltd. v. Secretary of State for India®.”’ . 


Ma 
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In Mahant Narsidasji v. Bai Jamnat, a' Bench of the Bombay High Court dissented 
from the view laid down in the Midnapore Zamindari case?. Dealing witja similar 
case, after setting out Order 7, rule 11, the learned Judges said this : f 

* No doubt the rule uses the words ‘shall reject? which are mandatory words. Bilt prima facie 


the rule would seem to be mandatory only rebus sic stantibus, that is to say when the Cougt has to deal 
simply with the position referred to in the rule, and would not preclude an amendmeng of the plaint 


which under Order 6, rule 17, may be made at any stage of the proceedings. It might obviously * 


lead to great hardship if a plaintiff were unable to pay the enhanced fees ordered, and if there were 
no alternative but the rejectior? of the plaint. The learned Advocate-General suggested that in thate 
case he might apply to continue the swit in forma pauperis. But ifthe rule is to be construed as strictly 
as the learned counsel contends that would nog be a compliance with it, It would be as much an 
avoidance of payment of the fees as an amendment of the plaint. ' We €were referred to Midnapore 
Zamindari Co., Ltd. v. Secretary of State for India? which does no doul& support the argument which has 
been put forward. With all deference however to the learned Judges, wif decided that case, we think 
that it takes too technical a view of the rule." s 


In Neelachalam v. Nanasinga Das?, Jácksone J., had to.deal with a somewhat similar 
situation. There the Court ordered payment of a further court-fee of Rs. 57-15-0 
and returned the plaint for re-presentation with the deficit court-ffe. Instead of 
paying the required court-fee the plaint was re-presented with a court-fee of 
Rs. 37 relinquishing a part of the claim so as to bring it within the court-fee . that 
he paid,.namely, Rs. 37. The question was whether he could do so. He did not 
apply for amendment of the plaint and did not. obtajn the permission of the 
Cours todo so. When the plaint wag returned he himself reduced the claim 
so as to bring it within the court-fee of Rs. 37 which he paid. The lower Court 
rejected the plaint and the matter was brought up before this Court. Jackson, 
J., said this : : 

“The view of the learned Judge is that the plaintiff ought not to have amended the plaingwfthout 
permission ; bu it is difficult to see why permission is required. A plafntiff may relinqifish any 
portion of his claim to bring it within the Court’s jurisdiction (Order 2, rule 2) and it seems equally 
open tq him to relirquish a portion in order to bring it within a certain court-fees. As the Court 
returned the plaint to him the plaintiff did it without consulting the Court. If the Court had kept 
the plaint presumably he would have gsked to have the plaint back so as to strike out the portion 
and there is no reason why the Court should have objected even if it was entitled to object,ewhich 
seems very doubtful. In Midnapore Zamindart Co., Ltd. v. Secretary of State for Indi®* upon which the 
learned Judge relies the plaintiff entirely failed to comply with the Court's order under Order 7, rule 
1I, and then afterwards sought to remedy matt®s by striking out a plea. As though in this case after 
the expiry of the allotted time the plaintiff had attempted to get over the difficulty by sjriking out a 
portion of his claim. That is entirely a different set of circumstances." : 
He relied upon a decision of the Allahabad High Court in Ram Prasad v. Bhiman*. 
This decision is also to the effect that under similar circumstances the plaintiff 
mayeabandon a portion of the claim without running fhe risk of the suit being 
dismissed. There the suit was for pre-emption of a sale under which five partels 
of property passed. One of these parcels was one quarter ofa well. Before the 
trial Court*an objection was raised that the, froperty sought to be pre-empted had 
been. improperly valued, and eventually the well, which for the. purpose of pre- 
emption had been valued at Rs. 100 was held to be worth Rs. 150. Thereupon 
the Subordinate Judge called "upon the plaintiff toepay the deficit court-fee on the 
extra Rs. 50. This the plaintiffs refused to do, andsabandoned their claim to tHe 
well. Then the Subordinate Judge dismissed the entire suit. The District Judge 
on appeal reversed the decree of the Subordinate Judge and remanded the suit. 
The matter came before the High (ourt After stating the facts the learned 
Judges said this : * . t 

“Tt has been contended that the order of the Munsiff (apparently Subordinate Judge) was 
right and ought not to have been disturbed. Not without a good deal of hesitation we have conve 
to,the conclusion that the order of the District Judge is right. It seems to tis that when a plaintiff 
in the initial stage of tle litigation abandons a portion of his claim, he is not compellable to pay ' court- 
fees upon that claim under the penalty of having thé whole of his suit dismissed, The matter is, 


we admit, one whieh is capable of argument on bothesides, and it is with some hesitation that we 
have®cogne to thìs decision." r e 
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Though tke learned Judges felt some hesitation before coming to the conclusion,’ 
Jackson, J adopted the decision as correct. "This position has been reiterated 
in a decision of the Allahabad High Court in Sah Ramchand v. Panndlal!. The . 
learned Judges said that it was always open to the- plaintiff to reduce his claim 
and effect a saving of the Court-fee. There it was a case of an appeal. The 
eplaintiff appealed Valuing his appeal at Rs. 3,203-10-0. The District Judge ruled 
that the Court fee payable on appeal should be calculated on Rs. 27,000, which 
was helel to be the value of the appeal before him. Three weeks’ time was allowed to. 
the plaintiff to make good the Y ADR Before the expiry of the period, an appli- 
cation was presented qn behalf of the plairftiff-appellant which declared that out 
of Rs. 27,000 found to be due on the mortgage, the plaintiff withdrew his contest 
to the extent of Rs.12,844, leaving Rs. 14,106 to which the appeal was confined. 
The Court fee on this sum amounted to Rs. 610 of which Rs. 165 had already been 
paid and Court-fees of the value of the remaining Rs. 445 wese put in. Then the 
application said : g 

** that the valfiation of the appeal is fixed at Rs. 14,106, and notice ke now issued to the 
opposite party.” l i 
The District Judge dismissed the appeal and the matter was taken up in second 
appeal. The learned Judge said : 

** We are unable to agree with the learned District Judge that the plaintiffs application dated 
9th February, 1926, was one praying for reconsidergtiog of the order, dated 7th January, 1926. In 
substance it was one seeking to amend the valuation of appeal by foregoing part of the claim made 
in the original memorandum of appeal and by confining it to a lesser amount, viz., R$, 14,106. It is 
always open to a plaintiff to reduce his claim and effect a saving of Court-fee if otherwise permissible, 
In so far as he submits to the decree appealed against, it becomes final, and the appeal is limited 
to thégamount in contest on which alone Court-fee need be paid. The prayer in the concluding 
part of e application dated gth February, 1926: ‘that the valuation of the appeal be fixed at 
Rs. 14,106 * clearly shows what the object of the plaintiff-appellant was. He would have been well- 
advised if consequential amendments in the memorandum of appeal were,prayed for, but the substance 
of what he desired is clearly borne put by the application.” e 3 
I may here refer to an earlier decision of this Codrtein Karumbar Pandarapandaram v. 
Audimtula Ponnapendaram.* There a plaintiff fo whom a plaint was returned for 
properly valuing the properties claimed therein, altered the valuation as directed 
therein and then struck out some of the properties to bring the suit within the juris- 
diction of the Court. Abdur Rahim, J., held that that there was nothing illegal 
in the amendment and that it was competent to the Court io accept such amended 
plaint. There again it is to be observed that no formal application for amendment 
was filed and that no order was obtained from the Court allowing the amendment. 
The plaint was returned." The District Munsiff found that the subject matter of 
dispute was under-valued and that if properly valued it would exceed the pecuniary 
jurisdiction of his Court. He therefore returned the plaint for presentation to the 
proper Court after correcting the valuation in accordance with his finding. The 
plaintiff amended the plaint by correcting the valuation and also struck off some 
of the properties from the plaint so as to bring the,rest of the claim within the 
i Seca of the District Munsiff. He then represented the plaint in the same 

ourt and put in a petition saying that he had relinquished his claim to the pro- 
perties which he had struck’off. The District Munsiff admitted the plait ayd the 
question was whether he had the power to do so. The learned Judge held that 
the Court was entitled to admit the plaint. él'he judgment of Abdur Rahim, J., 
was confirmed in L. P. A. No. 120 of 1909. Referring to the decislon in Neelachalam 
v. Narasinga Das*, the District Judge says this : e 

* * What the decision lays down is that it is open to a plaintiff to relinquish a portion of the claim 
to bring it within a certain Court fee, but he must set his plaint and fee right within the period prog- 
cribed by the Court, The latter direction has admittedly not been complied “with if this case.” 
It if difficult to see what this mtans., The plaintiff filed a memorandum stating 
that he gave up item 6 and the third defendant." That is certainly a’relinquishifent 
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to file an amendment petition. As stated by the Judges of the Allahabad High 
- Court in Sah Ramchand v. Pannalal+, it would have been better if an application for 
amendment had been filed, but as they said we must look to the substamce of what 
was done and there is no doubt whatever that what the plaintiff asked was for an 
amendment of the plaint. But even otherwise I am of opinion that,there is no 
necessity to formally apply for amendment of the plaint. A plaintiff has always" 
a right to abandon a paft of his claim and for abandonment it is not necessary tq 
file an application for an.amehdment of the plaint.® If he abandons a part of the 
claitħ, he has only to intimate the fatt to the Court and the Court has only to 
note it on the plaint and there it ends. : ° x m 
In the result, this second appeal is allowed, the decre@s of the lower Courts are 
set aside and the suit remanded tg the trial Court for disposal according to laaw 
against defendanis * and 2 and against items other than item 6. The Court- 
fees paid on the memoranda of appeal here and in the lower appellate Court will be 
refunded. The rest of costs will abide and be provided for in the revised décree 
of the trial Court. "This Court is indebted to Mr. P. Suryanarayana who argued 
the case for the respondents at my instance, they being unrepresented. No leave. 
K.5. ———— 7 Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE* AT MADRAS. 
' PRESENT :—Mn. Justici? CHANDRASEKHARA ATYAR. 
Madirazu Zoga Rao.and others , .. Appellanis* 
U. . a . i l 
Bommadevara Venkatakrishnayya Naidu and another ^ Respondens. 
è 


Transfer of Property Act (IV of 1882), section 43—Applicability — Tests. * 

‘Tere is no duty cast on a vendee to make any enquiries in a case to which section 43 of the 
Transfer of Property Act applies andgnere notice of encumbrances on the part of the vendee would 
not make the transaction of sale any the,less a sale free from erfcumbrances, when the document of 
Sale says so. Before section 43 can apply it is essential that there should be a misrepresentation, 
fraudulent or erroneous, about the right t® transfer property. é e 

What the sale deed professes to transfer is not the only subject to be considered for applying 
section 43. If at the time of its coming into exstence facts relevant to or having a bearing on the sale 
were mentioned by the vendor to the vendee, and evidence about the same is not ruled out under 
section 92 of the Evidence Act, they must be taken into account in considering whát the vendor 
professed to transfer. Where it is found on the evidence that the vendee was expressly told about 
the existence of a prior charge decree for maintenance, the vendee is not entitled to invoke section 43 
of the Transfer of Property Act as against a subsequent purchaser of the property in execution of the 
change decree though there was an express covenant that there was nosprior alienations by the vendor, 

Appeal against the decree of the Court of the Subordinate Judge of Tenali 
in A: S. No. 112 of 1941, preferred against the decree of the Court of the District 


Munsiff, Repalle in O. 5. No. 175 of 1937, ° 
«P. Satyanarayana Rao for Appellants. 
K. Subba Rao for Respondents. E 


The Court delivered the following Wr 

JupewrwT.—lhe plaintiffs are the appellants and the question is whether 
section 43 of the Transfer of Property Act applies to the facts of this case and can 
be invoked by the plaintiffs in their, favowr so as to operate on the title which the 
first defendant acquired to theeproperty subsequent to the sale in favour of the 
plaintiffs. Both the Courts have found that the section has no application because 
the plaintiffs had notice of the charge decree under which the property was brought 
te sale by the lady who had a right to maintenance. She purchased it in executibn 
of her own d*cree*and subsequently sold it to the first defendant, who is now resisting 
the title ofthe plaintiffs who claim under a sale deed executed by the fifth defendant 
an@ the first defendant on 21st Oct&bet, 1925, when the first defendant was a minor 
represented by his father, the fifth defendant. 


of a part of the claim so as to bring it within the Court-fee paid. It is dad High 
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It is grgued for the appellants that, in a case where there is an express covenant 
that there were no prior alienations, mere knowledge of any subsisting encumbrance 
on the pait of the vendee is not sufficient to prevent the applicability of section 43 
where the vendor subsequently acquires a full interest in the property and that 
there is no duty on the part of the vendee to make any enquiries about the title which 


e the vendor rofesses io transfer, as there is, for instance, in 2 case of a transfer by 


an ostensible owner governed by section 41. In this connection, the famous passage 
of Lord Halsbury in Bloomenthal v. Ford? : $ 


“I told you so-and-so ; but you ought not to have believed me. You were too great a fool, 
I had a right to mislead yqu becaüse you were too great a fool.” e 
" v 


was cited and relied upon. * 


e  limay beconceded that there is no duty cast on the vendee to make any enquiries 
in a case to which section 43 applies and,that mere notice of encumbrances on the 
part of the vendee would not make the transaction of sale any the less a sale free 
from encumbrances, when the document says so. But, before section 43 ‘can apply 
it is necessary that there should be a misrepresentation, fraudulent or erroneous, 
about the right to transfer the property. If on the facts there was no such mis- 
representation, the very foundation for the application of the section is gone. Both 
the lower Courts have found on the evidence given by the fifth defendant as D.W. 7 
that he showed the sale*deed, Ex. XII to the plaintiffs and told them about the 
maintenance decree of the second defendaift. * There is no evidence of the plaintiffs 
to the contrary ; in fact they did not go into the witness box. They examined 
only P. W. 1, who was their agent with a power of attorney ; he no doubt states that 
the plaintiffs were not aware of the decree at the time of Ex. A and thatit was not 
shed in the encumbrance certificate, which was produced by the fifth defendant. 
But this evidence was not accepted. It is thus not a case of constructive notice 
of an encumbrance sough? to be fastened on the strength of a reference ig the 
schedule to the sale deed, Exe A, to the prior sale*deed, Ex. XII. On the other 
hand, it is a case where it has been found by the Courts below that the plaintiffs 
were expressly told about the prior maintenaflce decree. What the sale deed pro- 
fesses to transfer is not the only subject to be considered for applying section 43. 
If at the time of its coming into existence" facts relevant to or having a bearing 
on thé salé were mentioned by the vendor to the vendee, and evidence about the 
same is not ruled out under section 92 of the Evidence Act, they must be taken 
into account in considering what the vendor professed to transfer ; and to that 
extent it cannot be said that there was any misrepresentation, fra&dulent or erro- 
neous, Consequently section 43 does not apply. ° 

" Plaintiffs asked to be allowed to redeem the charge and their suit contained a 
prayer for this relief, but it appears fgom paragraph 6 of the judgment of the Sub- 
ordinate Judge that this alternative retief was not pressed. It cannot be allowed 
to be raised now, whatever might be the view to be taken on its sustainability, 


The second appeal # dismissed with costs. e 
No leave. ‘ 
K.S. ———— Appeab dismissed. 


IN THE HIGH COURT OF, JUDICATURE*AT MADRAS, 
PRESENT :—MR. Justice HORWILL ano Mr. Justice BELL. 
Gangavva and another .. Prisoners* (Accused Nos. 1 and 2) 


Evidence: Act (I of 1872), section 30—Several accused tried for a major offence—Confession of one of a 
minor offence—Admissibility against other accused. : N A . 
he word confession in section 30 of the Evidence Act cannot reasonably be interpreted to mean 
a confession of any offence for which thé accused persons are being tried but only of tIfe very offence 
for which tey are being tried, offence always including Abetments and attempts. , . °? 





` a. (1897) A.G. 156. . . ; $C 
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: e E 
Where more than one accused person are tried for murder under section 302, Indian,Penal Code 
and one of them confesses to an offence under section 201, Indian Penal Code, such confession cannot 
be used in evidence against the other co-accused. *a 


Syed Hussain Sahih v. Emperor, (1937) M.W.N. (Crl.) 249; In re Periyaswami Mogpan, (1930 
59 M.L.]. 471 : LL.R. 54 Mad. 75, followed ; In re Manicka Padayachi, (1921) 14 L.W. 474, referred to. 
Trial referred by the Court of Session of Bellary Division for qonfirmation, 
of the sentences of death passed upon the said Prisoners—Accused Nos. 1 and 2 in 
Case No. 12 of the Calerflar for 1945 on 3rd July, 1945 and Sessions CaseeNo. 12 
e 


of 1945. e 
P. Basi Reddi and S. Narasimha Aiyangar fpr Accused Nos. 1 io 3. 


The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
The Judgment of the Court was delivered by . 


e e . 
Horwill, 7—The three appellants were charged in the Court.of the Sessions 
Judge of Bellary under section 302 of the Indian Penal Code with the murder of a 
boy aged 6 years, named Ramappa, by cutting his throat. The learned Sessions 
Judge convicted the first and second appellants of the offence with which they 
were charged and sentenced them to death. He however accepted the explana- 
tion by the third appellant in his confessional statement that he took no part in the 
murder and was not aware that it was going to be comrfiitted, and so found him 
guilty only under section 201 of the ‘Infian Penal Code, because he had buried 
the-knife with which the murder was committed. He was sentenced to 5 years 
rigorous imprisonment. f 
~ As the offence was committed in the house of P. W. 4 during the absence of 
himself and his wife and there were no persons in the house other than the meydered 
boy and his little sister aged 3, there are no actual eye witnesses of the murder. 
But there is important circumstantial evidence of persons who saw the three appel- 
lants enter the house of P. W. 4 and,who saw them leave again. P. W. 5 was working 
in his rick yard only 100 yards way from the house of P. W. 4; and he saw the 
three appellants both enter the house and leave it. P. W. 6 did not actually see 
the accused leaving P. W. 4’s house, byt he saw them at 2 or 3 yards from the house 
as they were emerging from the back-yard. P. W. 7 saw the accused going from 
their village towards the village of P. W. 4 and asked them where they Were Boing. 
The third appellant replied that he was going to the house of P. W. 4 to get the two 
bags of cholam for the first appellant. P. Ws. 8 and 9 were grazing bulls and saw 
the three appellants going in the direction of P. W. 4’syillage. They, too, asked 
the appellants where they were going and why, and the third appellant gave the 
same answer to them as he had given to P. W. 7. P. W. 4, the father of the mur- 
dered boy,ewas not absent for very long from his house. He left late in the after- 
noon and came back just at dusk; and itfwas during his short absence that the 
thret appellants entered the house of P. W. 4 and it was during that time that the 
boy Ramappa was murglered. It is a reasonable conglusion to draw from the 
circumstances that the three appellants committéd the murder. In the Cougs 
below thgy all denied that they entered. the housé of P. W.4; but we seeno 
reasor at all for not accepting the disinterested evidence of these five witnesses. 


The learned Sessions Judge took into*account against appellants 1 and 2, the 
confessional statement of the thér} appellant, (Ex. H) in which he said that thef 
three of them weht from their village along a certain foot-path to the house o 
P. W. 4, removed the door of the rick yard, and found inside the deceased boy a d 
hés little sister playing in the yard. The boy was decoyed into the kitchen by de 
offer of a tw8-ann& piece And while the third appellant was standing in the padasalai 
fn front of*the.kitchen door, the first appellant held the little boy over the even 
white the second appellant cut his*throat with the knife which she had » allowing 
the blood to flow into the ashes of the oven. He-exclaimed *' You have ruined my 
maternaFuncle’s houses" The first and second appellants, who are women, brought 
out ¢he weapon used in the commission of the crime wrapped in a piece of blue 
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cloth. "They handed over the, knife and the cloth to him asking him to conceal it, 
which he did. As a result of-this confession made to the police, the police and 
panchayattlars proceeded to the spot indicated by the third appellant, from which 
he produced the knife wrapped in the cloth. Oe 
It hasbeen argued that the above statement is not a confession at all, because 
e the third appellant did not implicate himselfin any way; but we have no doubt that 
it is a confession of an offence punishable under section 201, Indian Penal Code, 
efor he»admittedly buried the knife in order to conceal evidence’ of the murder. 
The more important question, however, is whether this statement, which amounts 
to a confession of an, offence punishable wnder ‘section 201, Indian Penal Lode, 
can be used against the firsteand s¢cond appellants im the charge under section 302, 
‘Indian Penal Code. "Whe learned Public Prosecutor argues that it is admissible 
in evidence; and his line of reasoning is this: when a person is charged with a 
serious offence, he is also charged by implic&tion with evegy offence comprising 
any combination of circumstances which may form the constituents of the major 
offénce ; so that when a person is tried for murder, and part of the evidence bf the 
murder is the concealment of the weapon with which the murder was committed, 
then the person charged with the murder is also charged by implication with an 
offence punishable under section 201, Indian Penal Code: the confession of this 
minor offence by the third appellant could therefore be used against the other 
appellants, because they were charged wijh the minor offence also; if it was 
admissible against the other appellants, then it can be taken into account against 
them for all purposes, even though they might be charged with the tnajor offence 
and convicted of it. In In re Manicka Padayachi1, the learned Judgés had to consider 
whegher a confession of an offence that was punishable under section 328, Indian 
Penaletiode, could Be used against the other accused to support the evidence that 
an offence had been committed by him punishable under section 328, Indian Penal 
Code, when the charge preferred against him was under section 30, Indian Penal 
Code. The learned Judges differed ; and so the matter was referred to a third 
Judge, Oldfield, J. He pointed out that the persbn who made the confession had 
been convicted*only under section 328, Indian Penal Code and that that was the 
section under which the other accused, if the confession were accepted, would 
also be convicted. That case is therefore. not on all fours with the present case ; 
but the learned Public Prosecutor relies on certain obiter dicta to be found in the 
judgment. The learned Judge said: — 


... " The correct view is clearly that persons under trial for a major offence are also being charged 

with and tried for any minog offence or offences, constituted by the particulat ingredients of the 
major offence which may be proved." . 
If that were so, then section 237 of the Criminal Procedure Code would seem to be 
redundant ; for a person irrespective of section 237 of the Criminal Proçedure Code 
could then be convicted of a minor. offence even though not specifically charged 
with it. There are two cases to which we have been referred which deal digectly 
with the-point raised hege. They are In re Periyaswami Moopan® and Syed Hussain 
Sahib v..Emperor*. In the forrher case, Reilly, J., said: 

Nu E the confession fhust be of the kind intended by the Legislature when enacting 
section 30 (of the Evidence Act). What-kind of confession is intended? ‘The words of the section 
are ‘when more persons than one are being tried jointly for the same,offence and a-confession made 
by one of such persons affecting himself and sorfte otheg of such persons is proved. In my opinion 

confession’ in that collocation of words cannot reasonah]y *be interpreted gto mean a confession 
of any offence in the world, nor even of any minor offence ificluded in the offence for which the accused 
persons are being tried, nor of any offence connected with that offence, nor of any other offence which 
Way be disclosed by the evidence, but only of the very offence for which they are being tried, * offence 
always including under the explanation to the section abetments and attempts . . . >» in my 
opinion we must read the word ‘confession’ as if it were followedeimmediately by the words "of 
that offence? . , . . .” " oo ieee Vt 

The learned Judges there refused to accept a confession disclosing an offence 
under section 201 of the Indian Penal Code against a co-accused ttied and con- 
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victed of murder. In Syed Hussain Sahib v. Emperor!, the same question had to be 
considered, namely, how far a confession of an offence under section 201 of the 
Indian Penal Code could be used against a co-accused charged with mutder. The  * 
learned Chief Justice said: "De 

“In the first part of Ex. F (the confession in question) he (the person who made the confession). 
accused his wife of bavingecommitted the murder and would have it that he.was pid at the time. 
This statement cannot be taken into consideration so far as it affects the 2nd appellant the charge @ 
of murder. He does not include himself in the accusation, and, therefore, under section 30 of the 
Evidence Act, this statement c&nnot be admitted against the wife, Ex. F, can, however, be taken, 
into consideration under section 30 as against both the appellantf on the charge under section 201.” <= 


The principle laid down in these tases must prevail over the dictum of Oldfield, J: ™ 


Although we are holding that in view of the Statement of'law laid down in In re 
Periyaswami Moopan? and Syed Hussain Sahib v. Emperor, the confession of the third, 
appellant cannot be taken into account against the other appellants with regard 
to the charge under gection 302, We areenevertheless satisfied from the evidence 
of P. Ws.. 4—7, referred to above that the first and second appellants are guilty of 
the offence with which they were charged. The sentence imposed on them is 
undoubtedly the proper one in the absence of any extenuating circumstances, ‘The 
murder seems to have been coldly and brutally planned. 


The third appellant has preferred a separate appeal. Against him there is, 
the same evidenge as against the other two appellants ;, but in addition to the 
evidence of P. Ws. 5 to 9, there is the evidence of his own confession. The learned e 
Judge was prepared to accept the statement contained in the confession at its face 
value. We think that the appellant was extremely fortunate in the learned Judge's 
taking this view. He was the only male in the party and was presumably taken * 
in order to play the man's part. It seems incredible that the women would gave 
taken with them a person who might well have been a witness*against themanless 
it was intended that he would participate in the murdeg. The circumstance that 
the krfife was traced back to hip is a further indication that in all probability he 
himself played the principal part.in the murder. poU 

Taking the most lenient view ofthe evidence against him, the appellané was 
guilty of an offence punishable under section 201, Indian Penal Code. On his own . 
admission, he stood by and allowed thiselittle boy of six years of age to.be murdered 
before his eyes, without attempting to intervene ; and so the sentence of, five.years. 
rigorous imprisonment is certainly not excessive. | 

The convictions and sentences are confirmed and the appeals dismissed. 

V.P.S. œ a . ` Appeals dismissed. 


* IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—Mr. Justice YAHYA ALI. 
* 


M. A. Narayanaswami Nattar e ^  .. Petitioner® | ^ 
$3 v. l 
M. K. Manicka Nattar and ethers ° .. Respondents. 


Arbitration Act (X of 1940), section 23—-Reference to arbitration in pending suit—When Court ceasgs 
ta have jurisdiction to deal with the suit. . i & 5 

In qrdef to vest jurisidiction in the arbitrators to deal with a pending suit, it is necessary that 
the Court should make an order referring the suit to them and should specify in the order such time 
as it thinks reasonable for the making of the award. "It is only when the matter is referred to arbitra- 
tion by the Court in.&hat manner tlfateumder sub-section (2) of section 23 of the Arbitration Act, 
the Court ceases to have jurisdiction to deal with the suit or such matters therein as are referred to 
arbitration. ° a 


Parties to a suit for partition filed a stamped memo in Court stating that they had all executel 
a muchilika to panchayatdars for settling the suit*and praying that the documents filed by the parties 
into Court migl& be returned tò them for being placed before the panchayatdars. The Court passed 
the following erder: “ This is treated as a petition. The «commissioner is requested to bring all 
the hpoks and dochiments on the 16th. eAnother ofder was passed on the 16th in the following 
terms : “ Deliver the books to the plaintiff's pleader for production before the panchayatdars." Some. 





Lt. (1937) M.W.N. (Crl5 249. a. (1930) 59 M.L.J. 471 : LL.R. 54 Mad. 75. 
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months later, the rst defendant inthe suit filed an application in Court praying for an order 
directing the panchayatdars to return the account books to the Court and to post the suit for trial 
and proceed with the same. This was opposed by the plaintiff on the ground that there was a valid 
reference of the suit to arbitration and that the rst defendant was not entitled to revoke the same. 
Held, th&t the two orders passed by the Court could not be construed as orders of reference to 
arbitration within the meaning of sub-section (1) of section 23 of the Arbitration Act and that in the 
absence of an order of reference under section 23, the contention of the plawitiff could not be upheld 


‘ind that in the circumstances, it was open to the rst defendant to move the Court for the recall of 


the account books from the panchayatdars. . 2 
* ` Pelition under section 115,0f Act V of 1908, praying that the High Court will 


w- be pleased to revise the order of the Court of the District Munsiff, Vellore, dated 


14th February, 1945, im. A. No. 1326 of 1944 in O. S. No. 481 of 1939. 
1. L. Venkatarama Aiyar for Petitioner. 

e M. S. Venkatarama Aiyar and V. Natesan for, Respondents. 

` The Court delivered the following * . 

. JUDGMENT., The first defendant in O. S. No. 481 of 1939 on the file of the 
District Munsiff's Court, Vellore, is the petitioner. The suit was filed in 1939. 
It was a suit for partition of joint family properties. A preliminary decree was 
passed on 23rd February, 1942, and the Court appoirited a commissioner for taking 
accounis and for partitioning the properties. No appreciable progress seems to 
have been achieved for ever two years. On 26th May, 1944, the parties to the 
suit filed a memo in Court stating that they had all executed a muchilika to*pan- 
chayatdars for settling the suit and: praying that the documents filed by the parties 
into Court might be returned to them for being placed before the panchayatdars. 
This was signed by the parties and a further endorsement was made thereon that 
deferflants 3 and 4 had no objection to the handing over of the account books to 
the plaintiff. The Court appears to have asked for the memo being stamped so 
that it could be treated as a petition, and thereafter on roth June, 1944, the following’ 


order was passed : ° . 
. “This is treated as a petition. The Commissioner fs sequested to bring all the books and 
documents on the j6th.” e 


On 16th June, 1944, the following order was passed : 

* “Deliver the books to the plaintiff's pleader forfproduction before the panchayatdars." 
This isa case governed by Act-X of 1940. Section 21 of the Act, which is in Chapter 
IV which deals with arbitration in suits, runs thus : 


. .* Where in any suit all the parties interested agree that any matter in difference between them 
in the suit shall be referred to arbitration, they may at any time before judgment isspronounced apply 
in writing to the Court for aneorder of reference," d 


Section 23 provides : 


" (1) The Court shall, by order, refer to the arbitrator the matter in difference which he is 
required to determine, and shall in the order specify such time as it thinks reasonable fof the making 
of the award. s 

(2) Where a matter is referred to arbitration, the Court shall not, save in the manner and to 
the extent provided in this Act, deal with such matter in the sui.” zt 
Itgwill appear that, in order to Vest jurisdiction in the arbitrators to deal with a 
pending suit, it is necessary that the Court should make an order referring the 
suit to them and should specify in the order such time as it thinks reasohahle for 
the making of the award. It is only when the matter ji referred to arbitration 
by the Court in that manner that under subSegtjor (2) of section 23 the Court ` 
ceases to have jurisdiction to deal with the suit or such matters therein as are referred 
to arbitration. I find myself unable to construe the two orders passed by the Court 
orf the roth and 16th June, 1944 as orders of reference to Arbitration within the 
meaning of sub-section (1) of section 29. ' n "o d « a 

dt was further argued at one stage that even the application made by the. 
parties for,the return of books did nof amotnt*to an application for reference to . 
arbitration under section 21; but the learned advocate for the petitioner subse- 
quently conceded that having regard to the view taken in some decisions, the pfesent 
application, Ex. D-1, might for all practical purposes be treated as such an appli- 
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cation. But that does not serve the*purpose, there being no order made by the 
Court referring the suit to the arbitrators as required under sectión 23. What 
happened was that after the arbitrators had gone on for four months with the exami- 
nation of the accounts, one of them who belonged to Trivandrum left, the place. 
For that reason as also because the first defendant-apprehended that thg arbitrators 
were not proceeding*along fair and proper lines in their inquiry, he sqrved notices, 
upon the arbitrators in September 1944, asking them to stop further investigation — + 
and to return the account books to the Court. He subsequently filed thg appli; 
cation, I. A. No. 1326 of 1944 in Court out of wifich the present petition arises. 

In that application he prayed fòr aneorder directing the panchayatdars to return "ee 
the account books to Court and to post the suit*or trigl and'proceed with the same. 
The plaintiff opposed the application mainly on the ground that there was a valid 
reference of the suit to arbitration and that the first defendant was not entitled 
to revoke the same., As already stated, I find that in the absence of an order of 
reference under section 25, that contention of the plaintiff cannot be upheld. In 

the tircumstances, it was open to the first defendant to move the Court for the 
recall of the account books from the panchayatdars. 


Some stress was laid upon the interests of justice not being served, even if there 
was any material irregularity or illegality in the matter. I find that one of the 
panchayatdars has gone cut altogether and an application has also been filed in 
Court for the appointment of anothgr panchayatdar in his place. If that should , 
take place, necessarily the entire investigation will have to be done de novo. Instead 
of tnat proctss being adopted, the proper course would appear to be, having regard 
to the altered circumstances, that a commissioner appointed by tlie Court should > 
examine the accounts and make the division of the properties. e 

The petition is, therefore, allowed, and the order of the le&rned District*Munsiff 
reversed. 


No order as to costs. ° 


V.S. UU addere . Petition allowed. 
E l : 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 
l PRESENT :—Mk&. Justice SOMAYYA. 
Varisai Ibrahim (deceased) and others .. Appellants* 
v. ! 
Kadir Ibrahim, son of Nalle Ibrahim .. Respondent. 


eLimitation Act (LX of 1908), Article 89—Power of attorney in general terms to collect an outstanding— 
Collection by agent—-Amount not paid to principal--Suit for recovery—Starting point of limitation. — * 

The plaintiff, a resident in Burma, executed a power of attorney in favour of the defendant in 
British India for the collection of an outstanding due % the plaintiff from a third party. The power 
of attorney was couched in very wide terms and was in fact a general power of attorney to manage 
all hjs business, and among other things to represent the plaintiff in suits, to execute documents, 
to register them and so on. Tae ge dent collected the outstanding in question on the 14th June, 
1937, and on his failure anl refusal to pay it over to the plaintiff, the latter filed a suit for its 
recovery in 1941. On a question whether the suit was not barred by limitation, - e: 


Held, that in the circumstances and in the absence of evidence that the power of attorney was 
executed only for the purpose of enabling the defendant to collect the amount due to the plaintiff 
and nothing more, the agency yas not restricted tg the collection of the suit amount and that there 
was no reason for holding that the agency terminated on the 14th June, 1997. The suit was therefore 
within time and note barred by limitafich. 

Appeal agairisg the decree of the District Court of Ramnad at Madura-dated 
oth December, 1943 in A. S. No. 721 of 1942, preferred against the decree.of the 
Gourt of the District Munsiff, Paramakudi, dated 13th October, 1942, in O. S. No. 
286 of 194% ° j l l 


eY. Ramasujami Aiyar and V. Minakshisutdaram for Appellants. 
S, K. Ahmed Meeran for Respondent. | : 
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...The Court delivered the. following ^. ^ > 
` Jupdment.-Two questiohs are raised in this second appeal ;, one is whether 
the suit is*barred by limitation and the other is whether Ex. D-2-was taken benami 
for the benefit of Nalle Ibrahim, the plaintiff's father. Nalle Ibrahim had three 
sons, one by the first wife and two by the second wife. Ex. D-2 is a usufructuary 
mortgage taken in, the names of the three sons, Naina Mobamed, the son by. the 
* first wife, Kadir Ibrahim the plaintiff, and Mohamed Ibrahim, the.sons by the 
second wife. The sum sécured was Rs. 1,825 but it is stgted that. a sum of Rs..100 
* was not paid and the real consideration was Rs. 1,725. The document was executed 
we in the name of the father for and on behalf of his three sons just mentioned. At 
- that time the eldest sên was abou} twelve years of age, the plaintiff was about six 
years old and his younger brother was about five years of age. The mortgagors 
who executed Ex. D-2 later on sold the property to a third party and. the purchaser 
had to pay the sum of Rs. 1,725 to the othidars. e The sale of the equity of redemption 
was in 1932. By 1933 the eldest son Naina Mohamed had &ttained majority and 
: hesent a power of attorney in the name of the defendant authorising the datter 
to collect his one-third share of the othi amount... That one-third share was collected 
and we are not concerned with it in this suit. By 1937 both the plaintiff and his 
younger brother attained majority. The younger brother, Mohamed Ibrahim, 
| was in India, and was in å position to: collect his share himself. ‘The plaintiff 
was, however, in Burme. He therefore executed a power of attorney, Ex. D-5, 
in the name of the defendant and sent iete#the defendant. The defendarft and 
the plaintiff’s younger brother Mohamed Ibrahim collected a’ sum.of Rs. 15150 
on the 14th of June, 1937. The plaintiff came to India in, 1940 and demanded 
the amount collected on his behalf. The defendant refused to pay and hence this 
suite jhe main defences, as already stated, are that the consideration for the othi 
Ex. D-2 came from the father and that the document was taken for the benefit of 
the father benami in the nemes of the three sons. The other defence was one of 
limitation. . The trial Court upheld the defences and dismissed tke sutt. On appeal 
the learned District Judge of Ramnad reversed*tke decision of the trial Court, on 
bothethe points and gave a decree, and henee this second appeal. ub 


ME 

-Mr. V. Ramaswami Iyer, the learned, Advocate for the appellant,;challenges 

the finding of the District Judge and urges that the suit was barred by limitation, 
and relies upon the decision of this Court in Venkatachalam v. Narayanan1, where it is 
laid down that where the business of the agency ceases limitation against the agent 

. runs from the cessation of the business and that the fact that the agent did not 
render account of his agency does not postpone the starting of the limitation: If 
the agent is to run a business of money-lending in foreign parts under a three years' 
agency, as is usual among Nattukottai Chettiars, if the agent hands ovér the account 
to his succeeding agent and returns o India, limitation for a suit by tke principal 


for an account of the agency starts frofh the termination of the agency period and - 


- this notwithstanding the fact that the agent did not render accounts to the prinoipal. 
Similarly, where certain goods are entrusted to an agent for sale and all the goods 
~ age sold, the agency:comes to an end when all the goods are sold and limitation 
-starts then and, there; and: the*fact that the agent did not render an account of his 
. sales to the principalis not relevant. There is no doubt that those decisions would 
have been applicable if agency in this ease had been onl$ for the collection of the 
_ suit-amount but.Ex.:D-5 which is the power'of,ajterney executed by the plaintiff 
in favour ofthe defendant.is couched in very Wide terms and is in fact a general 

. power of attornéy to-manage all:his business, and among othet things to represent 
^ the plaintiff in- suits, to execute documents, to register therh and so on. There is 
no proof that the plaintiff had no other property and that the;poweg of attornty 
was executed only for the-purpose of enabling, the defendant to collect the amount 

- due undgr the suit document and néthing mere. There is no sfich plea in, the 


- written statement. All that the written statement says is. that the:arhount*having 
——— ETRAS NERONE TR ed UERBO ER MAR a nX--———————— H—Há ——— 
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been collected in June, 1997, the suit filed in 1941 is barred by limitation. In 
paragraph 3, clause 4 of the plaint there is an allegation that besides tHe suit mort- 
gage there was another usufructuary mortgage for Rs. 3,000 taken in the names + 
of the plaintiff and his younger brother which also belonged to them. There is 
a further allegation that the plaintiff's paternal uncle was managing that property 
-. and that that property was handed over to the defendant far management. The 
‘defendant no doubt denies that the property covered by the other ‘mortgage wês , 
- handed over to him far management and he also denies the plaintiff's ownership 
of the other mortgage right., But there is no evidence on the side of the defendant 
-that the plaintiff did not owneany qther property. Even if the plaintiff did nese» 
own any other property at the time of Ex. D-5, it may wellebe that the parties antici- 
pated that there might be an occasion for the defendant to act for the plaintiff at 
- a future time and therefore executed Ex. D-5, in the 


(y 


terms contained in it. If 
-to'the power of attorney was intended only to authorise the second defendant to coffecte 
“uthis amount and néthing more, there was no need to draft the document as a general 
"i. power of attorney. All that need be said was that the defendant was authorised 
= to receive the particular amount from.the debtor in question. “I therefore hold 
- -that the agency was not restricted to the collection of the suit amount and that there 
is no reason for holding that the agency terminated as soon as the collection was 
e made on:the 14th June, 1937. If that is so there is no evidence that the agency 
‘terminated more than three years before the suit or that there was a demand for 
^ account and ‘a refusal more than tree years before the suit. The suit must there-* 
2* fore be held to be in time. : 

- -The next question is whether Ex. D-2 was taken benami for the father and 
` "Whether the father was the real owner. This is a question of fact and the burden 
~“ of proving the benami nature is upon the person setting up the benami. e° - 

__ [His Lordship after discussing the evidence, held, that there was evidence 
ux support ef the conclusion of the lower appellate Court and that the appellant 
was not entitled to go behind that finding of fact in second appeal.] 
The result is that the secondeappeal fails and is dismissed with costs. (No 
leave). — i : ; 
V.S, OR — — " Appeal dismissed. 
[PRIVY COUNCIL.] e >œ 


(On appeal from the High Court of Judicature at Lahore.) 
PRESENT,:—LoRD THANKERTON, LORD PORTER, LORD GODDARD, SIR MADHAVAN 


` NAR AND Sir Jonn BEAUMONT. ° 2 
Malak Khan . .. Appellant” 
. : D. : Es š mg | 
"The King-Emperor £ .. Respondent.’ 


» Criminal trial—Evidence—Use in appeal of evidence in respect of one offence of which the accused is acquitted 
as corroborative evidence of the guilt of the same accused in respect of another offence with which also he was charged 
and convicted—Legality—Chatge of murder as against six and m addition of robbery as against the appellant 
and another only—Conviction of all for murder—Acquittal of the , two of robbery—Appeal—Acquittal @ five 
—Convicgon ay A ial alone confirmed—Use of evidence of robbery as corroborative evidence of the guilt of the 
apbellant —Legality—Criminal Procedure Code (V of 1898), sections 103 and.165—Search——Presence of wit- 
nesses— Object of — ApplicabiBity and object of section 165—Criminal trial—Duty of the prosecution—-Calling 

"in of all crown witnesses —Intevference by the Pray Council in criminal matters — Wrong evaluation of evidence. 
Six persons Were charged jointfy under sections 302/325/149, Indian Penal Code and two of 
them, the appellant and another, were charged in addition with the offence of robbery under sec- 
~ tion 392, Indian Penal Code. The Sessions Court convicted all the accused -of murder under sec- 
‘ . tion 302/149 and of cadsing grievous hurt under section 325/149 and acquitted the appellane and 
~= *the other of the charge of robbery with which also they had been charged. But on appeal 
' the High Court on a consideration of the entire evidence, held that the appellant should 
* be taken to haye participated in the crime and that the case regarding the others was doubtful 
-' amd accordingly allowed the appeals *of the fite other accused persons and gonfirméd: the 
`. conviction of the appellant on the charge of murder. On an appeal by that accused it was con- 
-tended that in the appeal by him from his conviction for murder the High Court should not have 
me a eoa e T a a t HR ta t rm a 
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accepted as corroboration of his guilt evidence given if the Sessions Court which was ‘material-to 
both the charges before it of murder and robbery but failed to convince that Gourt of the guilt of the 


* appellant of thecrime of robbery and resulted in his acquittal of that charge. 


Held, negativing such a contention, that the trial Court-had only found the offence of robbery 
not proven. But even if that Court had disbelieved the whole evidence in regard to robbery, its 
finding would net prevent the High Court from weighing its value and if they accepted its substantial 
truth from taking it into tonsideration in determining whether another cririe had been committed 
of no. The acquittal no doubt would have entitled the appellant to plead autrefois ‘acquit if again 
charged with the same crime, namely robbery, but it would not prevent a civil action being brought 
against hirft for the return of the things stolen or for their value upon the same evidence. It could 


pot be objected to as evidence in another case, criminal or civil, thongh its weight would be diminished. 


efore the Sessions Judge it was given for two purposese-(1) a8 corroboration of the testimony given 
in the charge of murder and (9) as direct evidence of robbery. . Before the High Court its use for.the . 
first purpose was in no way preclude& even though no appeal was taken against the dismissal of the 
charge of robbery. . * * i l i 


e *The presence of witnesses at a search is always desirable and their absence will weaken and may 
sometimes destroy the acceptance of the evidence as te the fifiding of the articles, but their attendance 
at the search is not always essential in order to enable evidence as to the séarch to be given. : oe e 

Where the artides are produced by the aécused himself, section 165, Criminal Procedure.CBde, 
does not apply. The section is meant to be used in cases where a search warrant would .be made 
use of in the ordinary course, but lack of time renders it impolitic to use it, Where the section applies, 
there would be no necessity to call either of the witnesses to the search having regard to the express -Ő 
terms of section 103 (2) of the Criminal Procedure Code. ES ; 

It is no doubt very important that, as a general rule, all crown witnesses should-be called to 
testify at the hearing ofa prosecution, but important asitis, thereisno obligation éompelling counsel 


*for the prosecution to call all witnesses who speak to facts Which the Crown desires to prove. Ultimately 


it is a matter for the discretion of counsel for the prosecution and though a Court ought, gnd no doubt 
will, take into consideration the absence of witnesses whose testimony would be expected, it must 
iudge the evidence as a whole, and arrive at its conclusion accordingly taking into consideration 
the persuasiveness of the testimony given in the light of such criticism as may be levelled at the 
absencePofepossible witnesses. m i $ : 

For their Lordships of the Privy Council to interfere with the decisions of Court$ in India in 
criminal matters, it requires more tgan-an allegation or even proof that a Court might take a different 
view of the compelling force of the evidence given. It would not interfere “ unless it þe shown that, . 
by a disregard of the forms of legal prócess, or otherwise, substantial and grave injustice has been 

one." f nd s 

[The appeal wasdieard on the 27th, 28th June in th presence of Lord Goddard, Sir Madhavan ` ` 
Nair and Sir John Beaumont. At the end ofthe hearing on the second day, Lord Goddard announced 
that owing to the difficulty and importance of the casegit would have to be re-argued, before a; Full . 
Board. The appeal was reheard before a Full Board on the grd July, 1945.] | wen” 7. no 


A. G. P. Pullan for Appellant. ~ iue ar 
jJ. M. Pringle for Respondent. a, Ni" 


CONCISE STATEMENT OF FÁACTS.— : l KA : 

This is an appeal by way of special leave from a judgment of the High Court of Judicattre- - 
at Lahore, dated the 18th October, 1944, which dismissed the appeal of the appellant from'his convic-. . 
tion by the Sessions Judge of Jhelum of the murder of one Akbar Khan and confirmed the sentence. 
of death passed upon the appellant by the Sessions Judge. . TEE 

The appellant and five others were charged jointly with the murder of Akbar Khan, under ., 
sections 302/325/149 of the Indian Penal Code. The appellant and one other were also charged -- 
separately under section 392 on, an allegation that they committed robbery at the same. time by^.. 
forcibly removing from the person of Akar Khan (deceased) a purse, fing, receipts and a revenue . 
fard. l e Eu i CP . 

The trial Court found all the accused guilty under sections 3802/325/149, and sentenged them -- 
to death. The appellant and the other accused were found not guilty on the charge.ofrohbery.ender 
section 392.. m “in "e - 

On appeal the High Court found five of the accused fot guilty of any offence, and ordered their - 
immediate discharge; the appellant's conviction under s n 302 was upheld, and the death . 
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'. sentence was confirmed. The High Court in arriving at this conclusion, relied, ‘also on the evidence 


as tg the robbery which had been rejected by the Sessions Judge. 


* 


The main legal point for decision in this appeal is whether in a trial for murder and robbery, 
evidence which has been, disbelieved by the Trial Court on the chargeeof robbary, cam be accepted 
by the,High Court-on appeal as corroborgtive evidence of ‘murder, although the charge of robbery.. 
has resulted in an acquittal. , ] 8 b s : a. E 

i ` e. e 


5 e 
. ARGUMENT 5." $ 


~ 4: G. P. Pullan for the appellánt,—Opens appeal states general nature ofthe case. gs 
-- Lord Goddard.—Finding of the, deceased's goods'on: the accised might be corroboratiye'evidence .. 
: of murder, `; ; m uM 
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Pullan,—Reads evidence of the witnesses, which in his submission should have been dispegarded..... - - 

Reads High Court Judgment, `- 

Lord Goddard.—1f the High Court found the evidence unsuitable against the other" five'accuseds ^ 
it seems that to convict the appellant on the same evidence is singularly unconyincing. ` 


' Pullan.—The requirements. of section 165 of the Code of Criminal Procedure, were not followed;-"' 
Pringle,.—In my opinfon section 550 is more relevant. . ..- R M 
Pullan, —Refers to sections 102, 103 of the Code of Criminal Procedure. The two Witnesses to the 9. , 
recovery memo., and who signed the same, were Crown witnesses, and should have been called by 
the Crown at the hearing, to testify. " e e 
` 3. M. Pringle for the respondent.—Refegs to practise of the Judicial Committee in criminal matters. pu 
Cites Arnold v. The King-Emperor, L.R. 41 LA. 149 at 170: 26 M.L.]. 621 gud Mohamed Nawaz v. The - 
-King-Emperor, L.R. 68 LA, 126: (1949). 1 M.L.]. 5.. . è 
Deals with the corroborative evidence against the appellant. «e 
Lord Goddard. —We will have to consider whether this.case comes within the rules laid down. . z 
_Pringle.—Refers to gection 423 „of te -Coge of Criminal Procedure,.. The High Court has ° 
power to reverse acquittal. by the Sessions Judge.. -` p» : 
. IR any case there has been ‘no ‘miscarriage of justices- ` : a 
Pullan replied. —Refers'to Re Dillet, 12 A.C. 459. - 
* Lord Goddard.— You may be assured of a sympathetic ‘hearing ; it is “open’to strong: comment- 
that the Crown did not call the two witnesses to the recovery memo, ° '- RC 
. Their Lordships? Judgment: was delivered by 
Lorp PonTER.— his is an appeal from the: judgmeht:of the. High..Court of 
Judicature at Lahore dated the 18th October, 1944, dismissing the ‘appellarit’s: 
appeal from the judgment of the Sessions Judge of Jhelum dated the 1st July, 1944, 
and confirming: the sentence-of death passed upon- him. 


“Special leave to appeal to His Majesty in Council was granted by an Qrder: 
in Council dated the 21st March, 1945. n + *. 


The main legal point for decision in this appeal.is whether in an appeal from. 
a conviction ef murder, the Hjgh Court is entitled to accept, as corroboration of : 
the guilt of the accused; evidence (given in the Sessions Court where the charge * 
was one of murder and robbery) whigh was material to both charges but failed to 
convince the Sessions Court of the guilt. of the accused of the M. of robbery.. . 
with the result that he was acquitted ef that charge. | 


Akbar Khan was a lambardar of the village of Bahl, and he and bjs brother- 
in-law Nur Khan were waylaid on the 6th January, 1944, on their way back from 
the village of Munara three or four miles distant, where Akbar Kham had been 
collecting landerevenue. The time at which the assault took place is disputed, 
but ¢he: finding of the Courts in India.is that it was between 4 and 5 p.m. Both 
men received severe injuries apparently with blunt weapons, and Akbar Khan 
died the same evening. Nur Khan survived and was a witness in the case. 

The first information report was regigtfred at the Police Station of Buchal 
Kalgn at 10 a.m. on the 7th January, 1944, but is said to have been taken down 

. at an outlying post at 4 a.m. by an Assistant Sub-Inspector of Police. -The maker ` 
of the report Imam Din Said that he had heard ofethe afffir-from.one Mohammad... 
Nawaz and that he had gone to the spot and heard a statement made by Akb®r - 
Khan, wlio subsequently died on the road. The persons named as the assailants 
were Umar Hayat, Malak Khan, appellant, Nur Alam, Gulsher; Aurangzeb'and: 
Sarsa, all residents of the Village of Bhal. * RC Cd ac 

In the, cours, of investigati$r* Nur Khan and two witnesses;:said to be eyes: : 
witnesses, told the «police that Umar Hayat and the appellant had taken from:. 
Akbar Khan a black purse containing money and a list'and a:gold ring, ^. ad 

As a resylt of jhis information it is sAid that on the 8th January, 1944; Inspector 
Lutaf Khay and two'other police:oflicers who were taking part-in the investigation. 
went together {vith one Fateh Khgn and ome Allah Yar. Khax to the appellant's: . 

“house and there recovered the purse, money, list and gold ring which it was alleged: ^. 
the appellant had- told the Inspector-he had buried in.his.garden.:.:"The articles 
are‘said to have been ‘buried under'a stone and *thence dug wp and produced-by 
the appellant. The Inspector thereupon, as he says, drew up a search list ‘dated 


— 


- 
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the.8th January, and it was-signed-by the tHree-police officers and the two others =. . 
who were present. 


` On'the 29th February; 1944; separate charges-were framed by the ‘Magistrate, 
namely (r3 against all six accused : | m ue t 
"E that they committed murder by intentionally causing the death of kbar Khan in prosecu- 
gion of the eorgmon objéct of the unlawful assembly and caused grievous hurt to: Nur Khan”: 
under sections 302/325/149 of the Indian Penal Code, and, (2) against Umar Hayat 
and: Ms&lak Khan only that they committed robbery by forcibly removing the 
rticles described above from the person of Akbargunder section 392 of the Indian : 
Penal Code. The trialginder those charges was conducted. before the Sessions Judge 
of Jhelum.from the 27th.toethe 30th June, 1944. f ' 
Thé prosecution examined Nur Khan, Mohammad Nawaz and Alain Khan 
e who’professed to be eye-witnesses of both offences, Imam Din who made the report, 
ussammat Begam mother of the decedsed and Mohamm8d Ismail whom che : 
visited shortly before his death. The three police officers gave evidence for the” - 
prosecution, but the Inspector alone spoke to the finding of the articles alleged: 
to have been stolen. The Crown called.neither of the attesting witnesses of the 
search list. ` ze a 


Allah Yar Khan was, however, summoned as a- defence witness to prove:an °° 
alibi ‘for Umar Hayat amd'Aurangzeb and-in the course of his evidence alleged 
* that Imam Din had told him that the appelfant had been one of the assailants. - 
As to the search he said.in- examination in chief: . 


A “The A. S. L, S. I., Inspector, Fateh Khan and myself went to the house of Malak Khan, but 
Malak Khan was not with us. The Inspector himself removed the stone and took out the purse, etc, ‘ 
The.sfnes were lying near the entrance to the courtyard by the side of the wall which is not very 
high. :I€do.not remember if there is any berry-tree there. A man standing outside*the compound ' 
wall could have placed the purse, etc., from where the articles were recovered. The residential . 
kotha- (house) of.Malak Khan is about 25 or 30 yards from those stones," . 


wer 


e 
a * a- * e 
In. cross-examination he said : ea 


" “"Bheé'fard' (list) Ex. P.G. about the recoveries made from Malak Khan's courtyard is’ signed ^^ 
by me. I signed the fard without reading or understanding it. The fard was not read out to mew: 
I was merely told that I was- to sign the memo. of rgcovery re purse etc; The A. S. I. held the 
papers in his.own hand when I signed the fard. It was neither dark nor light at the time.of the ... 
recoveryt The-fard was not.made-out at the spot, but at the dera (office).? 


Other witnesses belonging to the village of Munara gave evidence to the effect 
that the attack was made after sunset, that Akbar had set out after taking an evening . 
meal with Falak Sher D. W. 5, and: that the first statement of Nur Khan had: been 
that;he did not recognise the assailants, whose faces were bandaged. . '' 


Two of the Assessors were for convicting all six accused, and one for convicting’ _ 
à ~. 


all but- Hayat and Aurangzeb, who pleaded alibi. 

The'Sessions Judge in his judgment dated the. rst July, 1944, said it was clear - 
that enmity did exist between the parties. : 
He dealt with the alleged "Tecovesy of the stolen property By saying :, : 


“ Nothing at all about these articles was mentioned in the first information report which was : 
lodged on the same day by Imam Din P. W. 6, a brother-in-law ofthe deceased. . The story about 
the robbery of this ring, etc., was mentioned for the first time on the next-day, í.e,, the 7th J anuary, T 
1944, in the inquest report Ex. P. 9, prepared by Assistant Sub-Inspector Man Mohan Lal P, W. 13. 

It is'significant that the inquest report is silent as to who acfua]ly disclosed these fagis about the removal 
of the -ring, .etc.; before the Asistant Sub-Inspector.” ` * . 
* *€'Thé case for the prosecution is that subsequently these’ articles were re@overed from the court=.- 
yari of Malak Khan accused on the 8th January, 1944, when Malak Khan himself produced them-: 
before Inspector: Lutaf Khan P, W. 15, from under a stone in his courtyard? , I : . > è 

“Tt is difficult to understand why. the accused: should have committed thfs robb@ry-and parti- 
cularly of such things as the receipts Ex- P. 3 and Fard Ex. P,4 which could be of neuse to thems 
at all, unless:they. merely wanted: to place son® eyidenceeagainst. themselves at the’ disposal ofethe 
police: -I will ignore this part:of the story arid :concentrate‘on the main.case about tHe assauft.com-. ` 


mitted by the accusedon Akbar-Khan deceased and Nur Khan P..W. 3.” . 


The ‘learned -Judge'nevertheless accepted'-the evidencë of the. eye-tritnesses 
to'the attack-and convicted-all the accused of murder under sectibn 3029149 ofthe 
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Indiar Penal Code and of causing grievous hurt under,section 325/149 of the Indian. - 
Penal Code, but said : EM UJ ; 

* The case under section 392, Indian-Penal Code (robbery) does not appear to me to be'established 
and I acquit all the accused of that charge." | : 

Their Lordships would observe that the learned Judge had. failed to notice 
that.only Umar Hayaf and the appellant were accused of robbery, but so far-as 
this appeal is concerned the fact appears to be immaterial. | 


Three appeals were ptesented to the High Court at. Lahore, one by Umar 
Hayat, Malak Khan, Nur Alam*and Aurangzeb, a se¢ond by Gulsher and a third 
by Sarsa, and all the death sentences were referred for confirmation. ina 


The judgment of the High Court was delivered on ¢he.18th October, 1944, by 
Teja Singh, J., with whom Bhandari, J., agreed. They apparently regarded. the 
appellaut as the principal culprit and decided that there was at least one incidente 
proving the existence ef serious ill-will between Malak Khan on one hand and: 
AkbareKhan, Nur Khan and Alam Khan on the other and providing a motive. . 
for Akbar Khan’s murder. : e A ED. 


As to the time at which it was alleged that the first information report had 
been made, they disbelieved both Imam Din who made it afid the Assistant Sub- 
*Tuspector who wrote it, regarded it as having been made at a much later time 
than that given in evidence and drew. the conclusion that the deceased was une 
conscious when Imam Din arrived and «hat the statements which were said to have — e 
been made to Imam Din by him were inventions pure and simple. 


The learned Judge placed little reliance on the evidence of Mohammad Nawaz 
and Alam Khan and even of the injured Nur Khan, of whom he says : e 


“ The result in my opinion is that it is highly unsafe to act upon -his statement unless itis tor- 
roborated by any other evidence of unmistakable character or by circumstances the correctftess of 
which cannot be denied." : ; Een 


In his view, apart from theegeneral tendency in cases of this nature to rope 
. in innocent persons, Nur Khan and Imam Din were not the kind of persons who 
would.scruple in confining themselves gnly.to the men who were really guilty. He 
then. proceeds : Pu i À 


**'The only corroborative evidence that weehave in this case is with respect to Malak Khan. 
Nur Khan stated that after the deceased and he had been injured Umar Hayat removed a purse, 
a ring and some papers from the deceased's pocket and made them over to Malak Kh&n. alik 
Lutaf Khan, Inspector of Police, deposed that he reached the spot on the 8th and Malak Khan informed 
him that he had concealed the purse, etc,, in his courtyard. After that he took the Inspector and 
his companions to the courtyard of his house and from underneath a few stones he produced the purse 
Ex. P. V ring Ex. P. ?'and fard Ex. P.4. We are also told that the purse cogtained a few papers including 
a receipt which evidently belonged to the deceased. "The mother of the deceased identified the purse 
and the ring. The learned Sessions Judge has disbelieved the -factum of theft and has taken fhe 
view that this part of the prosecution story was not true. . This finding of his is not correct, "There is 
no reason to di$believe the evidence of the Inspector so faf as the recovery of the articles is concerned. 
One of the appellant’s own witnesses who had attested’ the memo. evidencing the recovery admitted 
that tle purse, etc., were recovered by the Inspector from a heap of stones lying in the courtyard 
of Malak Khan's house." ` 


. . E . ^ 
He goes on to say that it was contended that it was a fake recovery but gives: 
 easons for rejecting that view and concludes: . AE a 9 
The result, in my opinion, is that Malak Khan should be taken to have participated: in the .- 
crime and the case regarding the others is doubtful.” 
The High Court accordingly alowed the appeals of.the five other accused: 
* Li . * 5 
persons, but confirmed the sentence of death passed on the appellant under, section * 
302 of the Indian Penal Code... They do'not mention.séction 325 of the. Indian 
Penal Code and, leave the question of rioting: open;- . - . 
* From thjs conviction, and sentence? the appellant obtained special leave: to 
appeal to His Majesty in Council, the substantial ground being that e 
‘in view-of thẹ acquittal under section 392 of the Indian Penal Code it was not open to the 
Court to feview the finding of the Court of Sessions Judge as to the recovery of these article supported . 
_ asit was py the-évidence of the only, search witness examined and by the probabilities of the case." . 
Indeed thts argument was put in-the forefront of the appellant's case. The Sessions 
udgg, it was said, had acquitted: the appellant of robbery; he was therefore not... 


. œ à t 
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guilty of that offence ; no appeal had been taken against that acquittal and therefore 
no Court was entitled to take into consideration. the allegatian upon which the 
accusation of robbery was founded even as corroborative evidence in -another 
case. 2 E ; : i 


è 
Theip Lordships cannot accept this contention. The learned Sessions Judge 
did notin fact find the accusation baseless ;. he only found’ the crime not proven. 
But even if he had disbelieved the whole story of the recovery of the stolen property 
, rom,the appellant, his finding would not prevent the High Court from weighing 
its value and if they acceptetl its substantial truth from taking it into consideration 
9 in determining whether another crime had beeif committed or no. The acquittal 
no doubt would have entitled the accused man go plead autrefois acquit if again 
charged with the same rime, but it would not prevent a civil action being brought 
e2gainst him for the return of the things stolen or for their value upon the same 
evidence. ‘ . E UU 


, it could not, in their Lordships’ opinion, be objected to as evidence in another 
case, criminaé or civil, though no doubt its weight would be diminished. Before 
the Sessions Judge it was given for. two purposes—(1) as corroboration of tHe testi- 
mony given in the charge of murder and (2) as direct evidence of robbery. . 


Before the High Court its use for the first purpose was in no way precluded « 
even though no appealewas taken against the dismissal of the charge of robbery. 


In such circumstances to.appeal from the acquittal would be a mere idle form 
when the question at issue was whether the accused man was guilty of murder or not. 


` In their Lordships’ view the conviction recorded by the High Court cannot 
. be«hallenged on this ground. ES 


Two further arguments were, however, put before their Lordships in support 
of the appellant’s case. ° * T: e 


‘ e 
In the first place it was said that the twa witnesses who saw the articles re- 
covered should have been called by the Crown? The argument was put in, two 
ways. It wassdid that the requirements of section 165 of the Indian Code of Criminal 
Procedure were not followed. ‘That secgon enacts :— 


. (1) Whenever an officer in charge of a police station or a police officer making an investigation 
has reasonable grounds for believing that anything necessary for the purpose of an investigation into 
any offence which he is authorised to investigate may be found in any place within the limits of the 
police station of which he is in charge, or to which he is attached, and that such thing cannot in his 
opinion be otherwise obtained without undue delay, such officer may after recofding in writing the 
grounds of his belief and specifying in such writing so far as possible the thing for which search ig to be 
made, search or cause search to be made for such thing in any place within the limits of such station.” 


. ** (4) The provisions of this Code as to search warrants and the general provisions as to searches 
contained -in section 102 and section 103 shall, so far as may be, apply to a search neade under this 
section." , . n. LT "OM EE 
Section 102.need not be quoted but:section 103 provides : 
|: (x) Before making a search - e. . . .'the officer or other fberson about to make it, shall 
@all upon two or more respectable inhabitants of the locality in which the place to. be searched is 
situate to attest and witness the search." . - " 
* (2) The search shall be made in their presence and a list of all things seized in the*tourse of 
such search and of the places in which they-arergspectively found «hall be prepared by such officer 


or o her persona nd signed by such witnesses :* but no person witnessing a search under this section 
_ Shall be required to attend the Court.as‘a’ witness of the search unless specially summoned by it.” 


' In their/Lordships’ opinion -the presence of witnesses dt a search is always 
desirable arid their absence will wéaken-and-may sometime destroy the acceptance 
of the evidence as to the finding of the articles, but theis attendance aat the seafch 
is. not always essential in order to enable evidence as to the'search to bg given. , 


~ + . v . s * i 
Where, as here, it is alleged and proved*that the articles were, prodyced by 
the accused man himself, section 165 does not apply- Fhat section 1s meant to 
be.used in cases where a.search warrant would he madeeuse tof; in the ordinary 
s 2 MS kh, : e 


course, but lack of time renders it impolitic to use it. = 4. 72:9 70 4 -ou 
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If the section did apply, proof ef the search might be inadmissible for ‘other 
reasons, but there would be no necessity to call either of the witnesses to: the.search 
having regard tó the express terms of section 103 (2). e o9 


But a further objection has been taken : it is said that the two witnesses to the 
‘search were Crown witnesses and should have been called by the progecution and 
that, as the provisions of section 103 (2) do not apply, the rule that the: Crown 
should call or at least tender all its witnesses should be followed. | 


Their Lordships do not stay to consider whejher in truth the two Witnesses 
to the search are properly described as witnesses for the Crown since the argumen imss 
. bre&ks down on a wider ground. Its no doubt very impertant that, as a general 
rule, all Crown witnesses should be called to testify at the hearing cf a prosecution, 
but important as it is, there is no obligation compelling? counsel for the prosecu- 
tion to call all witnesses who speak to facts which the Crown desires to prove. * «a 


Ultimately it i$ à matter for the discretion of counsel for the prosecution and 

thotigh a Court ought, and no doubt will, take into consideratiop the abserce of 

. witnesses whose testimony would be expected, it must judge the evidence as a 

whole and arrive at its conclusion accordingly taking ito consideration the 

persuasiveness of tlie testimony given in the light of such criticism as may be levelled 
at the absence of possible witnesses. 


. These views have often been expressed by their Lordships and are to be found , 
- in their latest form in a judgment of the Board pronounced in May, 1944, in the 
case of Adel Muhammed El Dabbah v. Attorney-General of Palestine. 


- The arguments so far considered have been objections aimed at establishinge 
that there was error in law in the conduct of the case. — , e 


€ 
For the reasons they have given their Lordships think that this.contention 
has not been made good. Apart from this objectioh the only remaining ground of 
attack on thé conviction and fentence is not that wrong evidence was admitted or 
that there was no evidence oa Which a conviction would be based, but that the 
evidence had. been wrongly evaluated and was not of sufficient, weight td justify 
the conclusion reached. i 


. It has many times been pointed out that for their-Lordships to interfere it 
. requires more than an allegation or even proof that a Court might takt a. different 
view of the compelling force of the evidence given. The grounds on which: their 
Lordships’ Board are justified in interfering with the decisions of Courts in India 
in criminal matters have been the subject of numerous sjatements, the last of which 
„was made at a Board held on the 16th July, 1941,2 when Viscount Simon (L.C.), 
pronouncing the view of their Lordships, quoted the well-known passages from 
. Lord Waéson’s words in delivering the opinion of their Lordships in Re Dillet? : 
e 


“The rule has been repeatedly laid down and has been invariably followed, that His Majesty 
wilf not review, or interfere with, the course of criminal proceedings, unless it be shown that, by a dis- 
. regard of the forms of legal proces, or otherwise, substantial and grave injustice has been done.” 


It has not been established before their Lordships that there has been a Gis- 
regard ef the forms of legal process in the present case or that grave or substantial 
injustice has been done and for these reasons their Lordships will, as they. have 
already indicated, humbly adyise Hés Majesty that this appeal should be dismissed. 

ee. ae 








Solicitors for Appellant : Douglas Grant. & Dold. NS . 
.. Solicitors for Respondent: The Solicitor, India Office. Ce T^ eg 
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- - .[PRIVY COUNCIL] - 


. : : M : 1 "n toe 
(On appeal from The Protectorate Court of the Somaliland Protectorate). 
PRESENT :—LoRD PORTER, LORD SIMONDS AND Lorp GODDARD. 
Mohamed Sugal Esa Mamasan Rer Alalah . .. . Appellani* 
2 
e . x E : 
° The King* | wee .. Respondent. 
Indian Oaths Act (X of 1873), section 13—Applicability—Section, -if eonfined tc cases where the omission 
0 administer the oath occurs per inceriam—-Reception of evideneg of unsworn evidence from: a child— 
wgs Corroboration, if necessary Jor acting upon itt—Rule of law and rue of prudence. : : 
By paragraph 16 of the Somaliland Order in Council, 1929, the Indian Evidence Act and the 
Indian Oaths Act are expressly applied to Somaliland. e : 
: The question before the Board was whether the law in force in the Protectorate of Somaliland . 
permits the Court to receive evidence from a person who does not understand the nature of an oath 


e Wut is otherwise competent to testify, as understanding ¢he questions put and being able to give 
' rational answers and act upon it though there is"no corroboration. " : 


Held, that as section 13 of the Indian Oaths Act which governed the matter was quite unquelified 
in it$ terms and there was nothing to suggest that it was to apply only where the omission to administer 
the oath occurs fer incuriam, such evidence would ‘be admissible, Once there was admissible evidence 
it could be acted upon ; corroboration, unless required by statute, goes onlyto the weight and value 
of the evidence. PO od s 

14. B.L.R. 294 and 10 Oudh Cases, 337, Approved. EC: 

As far as India is concerned this point has been settled by the Proviso to segtion 5 of the Oath’s 
Act, added by the Amending Act of 1939. 


In England where provision has been made for the reception of unsworn evidence from a child 

- it has always been provided that the evidence must.be corroborated in some maferial particular 

implicating the accused. But in the Indian Act there is no such provision and the evidence is made 

» admissible whether corroborated or not. Itis 2 sound rule in practice not to act on the uncorroborated 
evidence of a child, whether sworn or unsworn, but this is a rule of prudence and not of law. 


*A*G. P. Pullanor Appellant. — ° 


1 


Frank Gahan for Respondent. . l ` 
CONCISE STATEMENT OF FACTS: e 


" E 
This is an appeal in forma pauperis by special leave from the judgment of the Protectorate Court 
of Somaliland dated the 22nd, July, 1944, dismissing the dbpellant's appeal, and confirming the 


sentente of death passed on him by the trial Court, fr the offence of murder under section 302 of 
the Indian Penal Code. ) 


By paragraph 16 of the Somaliland Order in Gofincil, 1929 , the Indian Evidence Act, 1872, and 
the Indian Oaths Act, 1873, are expressly applied to Somaliland. 


The admissibility of the evidence of a young child in Somaliland is governed by section 118 of 
the Indian Evidence Act. 

The Indian Evidence Act contains no provisions for the administration of an oath, or solemn 
affirmation; this is contained in sections 5, 6, 13 of the Indian Oath’s Act of 1873, and the Proviso 
to section 5 of the Oath’s Act, added by the Indian Oath’s Amendmeht Act, 1939. ° 
2 : ds actual facts of the case appear sufficiently from the Reasons for the Report given by their 

ordships. 
' A The principal question of law to be detergnined in this appeal, is whether a conviction for murder 
can be based on the statement of a child who wes not examined on Oath or Solemn Affirmation. 


The other point is, assuming such evidence was admissible, the conviction could stand an the 
uncorroborated evidence of a. child. 


ARGUMENT : ° 
€ A.G. P. Pullan for the Appellant.-My first submission will be that the evidence of the child Sudio 
is not admissible at all, as it was unsworn. In R. v. Sewa Bhogta, 14 B.L.R. 294, whic deals with 
section 13 of the Oaths Act, the majority of the Judges held that the word ** omission ” in setion 13 
meant any omission, and it was held that the evylence of a child tq Whom the oath had not been 
administered was admissible, the minority dissented from this view ; this controversy has been going 
on ever since as is shown by the following cases, I.L.R. 10 AM. 207, 1.L.R. 6 Buck. 210, LL.R. 41 
C. 406, ro Oudh Cases 337, and (1940) Rang. L.R. 104. The last mentiog<t is the latest on this 
point. 
e The Courts in Somaliland acted without any knowledge of the Indian Act of 1939 adding a Proviso 
to section 5 of the Oaths Act. . B x 
My second submission is that supposing the child's evidence was admissible, is ft good without 
correboration ? This is unsworn evidence and therefore not on the same footing, as sworn. $ 
Lord Porter.—Is there any authority in Ind® which says that you cannot act onthe uncorrobogated 
evidence ofa child ? - - 
Pullan.—No there are no such statutory provisions in any of the Indian Acts, but in.cese after 
case the Courts in India, have refused to act on the uncorroborated evtdence of a child, especially 
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when that evidence was unsworn. Fatu v. R.? 6 Pat. L.J. 147 and R. v. Shara, 16 Bom. 359, both 
referred to by the trial Court; these cases do not establish that it is proper for a Court to convict 
even in a murder case, on the unsworn testimony of a child as held by the trial Court. , í 


Lord Goddard.—In the present case and the two others cited, both Courts held that the evidence 
was admissible, but in the present case the Court accepted it, in the other they rejected it : so 1t is 


only a question of the weight and value to be attached to such evidence. 
Frank Gahan, for the* Respondent followed. - 


* 


*. 
Lord Porter.—Their Lordships will humbly advise His Majesty that this appeal should be dismissed: ° 
The reasons will be given lager. ` 


Their Lordships’ Judgment was delivered by * 


Rorp Gopparp.—Their Lordship now give their reasgns for the advice they 
humbly tendered to His Majesty on July 31st thaf this Appeal should be dismissed. 


The appellant together with his brother Elmi was*charged on July 22nd, 
1944, before the Protectorate Cougt of Somaliland with the murder of his hal& . 
brother Abdillahi on $r about May 17th,*1942.. The Judge of the Court convicted 
the ‘appellant and sentenced him to death, and acquitted Elmi. The conviction 
and sentence were confirmed on appeal by the Military Governor sftting as Judge 
of the Protectorate Court on the appellate side and the appellant subsequently 
obtained special leave to appeal to’ His Majesty in Council. The ground upon 
which special leave was given was that the Court had admitted and acted upon 
the unsworri evidence of a girl of 10 or 11 years of age whom the Judge found was 
competent to testify but whom he ded mot consider was able to understand the e 
nature of an,oath. It.was conceded by the Crown that if her evidence was in- . 
admissible, not being given on oath, there was not sufficient evidence to warrant 
a conviction. In substance the only question for decision is whether the law in e 
force in the Protectorate permits the Court to receive evidence from a person evho 
does not understand the nature of an oath but-is otherwise Competent to testify, 
as uriderstanding the questions put and being able to give rational answers. It 1s 
only necessary to give a very brief statement of the facts as the whole question 
i$ one of law. . | 


There had been a dispute between the appellant and the deceased abeut a 
she-camel, which had been decided on May 16th, 1942, in favour of the latter 
by a native tribunal, and the appellat had been heard to utter threats against 
him. On the next day the deceased was murdered, and his body was feund near 
the camp in which both he and the appellant were living. There was evidence 
that. the appellant was seen at the camp just after the body was found and that 
immediately afterwards he and his brother disappeared and made no attempt ‘to 
trace the murderer of their half-brother and so become entitled to blood-money: 
They did not return to the camp for about six months and were arrested in cortse- 
quence of some other dispute about property and charged with the murder rather 
more than'a year after it had been commjtfed. The witness whose evidence. is 
in question in this appeal is a girl named Sudio Mohamed, who at the time of the 
murder was not more than 10 years old and she was tendered by the Crown as an 
eye-witness of the crime And às having given the alarm at the camp which led to 
the finding of the body. ` It is stated by the trial judge that she appears to be ir? 
telbgent fer her age and that she gave her answers frankly and without hesitation. 


By paragraph 16 of the Somaliland Order in Council, 1929, the Indian Evidence 
Act, 1872, and the Indian Oaths Act, 1873, are expressly applied to Somaliland. 
Section 118 of thé Evidence Act is*in these terms : : 

'"*"118. All personstshall be competent to testify unless the Court considers that they are pre- 
vented from understanding sthe questions put to them, or from giving rational answers to those 


questions, by tender years, extreme old age, disease, whether of body or mind, or any other cause 
of the same kiad. =» . 


.  Explanatiog.—A lunatic is not incompetent to testify, unless he is prevented by his lunacy from 
undegstanding the questions put to him amd giting rftional answers to them.” Š 
THe mattrial sections of the Oaths Act are sections 5, 6 and 13 which provide 

as follows : ae i NN E std ^ 
ee Oaths or affrmations shall be made by the following persons :— 

d dide . T : 


€ , e 


rah. 
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. -All witnesses, that-is to say, all persons who may lawfully be examined, or give, or be required 
to-give, evidence by or before any Court or person having by law or consent of parties authority to 
examine such persons or to receive evidence. - 


1 


* * * E * 


> “6. Where the witness, interpreter or juror is a-Hindu or Muhammadan, or has an objection 
to making an oath he shall, instead of making an oath, make an affirmation. ze 
In every other casethe witness, interpreter, or juror shall make an oath.” 


* 19. No omission to take any oath or make any affirmation, no substitution of any one for any 

other of them, and no irregularity whatever in the form in which any oge of them is administered, shall 

‘invalidate any proceeding or render jnadmissible any evidence whatever, in or in respect of which 

we such omission, substitution, or irregularity took place, or shal? affect the obligation of a witness to 
state the truth." e ' . c E _@ 

In India the question has mofe than once.arisen whether the omission to take 
an oath referred to in seetion 13 of the Oaths Act applies to a case where the Court 
deliberately refrains from administering the oath to a witness, or only to cases 
where the omission is.due to some accident or négligence, and epinion on the subject 
hasnot been unanimous. Itis unnecessary to set out all the cases but their Lordships 
wilf refer to three of them... . tc UST ^ M" ee E 

Soon after the passing of the Act the.question came before the High Court of 
Bengal in R.v. Sewa Bhogta!,wherea majority of the Full Bench, Jackson, J., dissenting, 
held that the séction being unqualified in terms did apply to a case where the Court 
accepted the evidence of a child to whom the oath was not administered on the 
e ground that the.witness did not understand its nature. On the other hand in 

Allahabad, Mahmood, J., in an elaborate judgment refused to. follow that case, 
and preferred the view of Jackson, J., that in such circumstances the evidence was 
. inadmissible— Queen Empress v. Maru*, ‘The other case to which their Lordships 
woujd refer is Ram Samujh v. King Emperor? in which an instructive judgment was 
given eBy Greeven, A.J.C., agreeing with that of the Bengal High Gourt. l 
In their Lordships’ opinion the decision of the Bengal High Court and in the 
case in 10 Oudh Cases are right. Section 13 of the Qaths Act is quiteeunqualified in 
its terms and there is nothing to suggest that it is to apply only where the omission 
to administer the oath occurs per incuriam. If that had been the intention of the 
Legislature it Would have been simple to insert words in the section to that effect, 
No doubt, however, it was recognised thag in some backward communities there 
may yell be persons capable of understanding the necessity and duty of speaking 
the truth without appreciating the religious or moral obligations imposed by taking 
anoath. Itisnotto be supposed that any Judge would accept as a witness a person 
who he considered was incapable not only of understanding the ngture of àn oath 
but also the necessity of speaking the truth when examined as a witness. It may be 
observed that this question can no longer arise in India because in 1939 the Indian 
Legislature passed the Indian, Oaths (Amendment) Act (Act XXXIX of 1939), 
which settles the law in accordance ewith the Bengal and Oudh decisions referred 
to above. A question was raised in tltis Appeal as to whether that Act applies to 
Somaliland but in view of the opinion which their Lordships have formed as tò thé 
true construction of section 13 of the unamended Act they do not find it necessary 
te decide it and accordingly they express no opinion as to whether the amending 
‘Act is part of the law of Somaliland. | e sd 
It was also submitted on behalf of the appellant that assuming the ufisworn 
evidence was admissible the Court could not act upon it*unless it was corroborated. 
In England where provision has been made for £he *reception ofsunsworn evidence 
from a child it has always been provided that the evidence must be corroborated 
ip some material particular implicating the accused. But in the Indian Act there is 
rio such provision and the evidence is made admissible whether corroborated or 
not. Once there is admissible evidence a Court can act upon 5t ; c®rroboration, 
unltss required by statute, goes only to the weight and value of the,evidence. It #s 
a sound rele in practice not to act on the uncorréborated evidence ofa child, whether 
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sworn or'unsworn, but this is a rule oS prudence and not of law. In a careful and 
satisfactory judgment the Judge of the Protectorate' Court shows that he was fully 
alive to this rule and that he applied it, and their Lordships are in agreement with — * 
him as to the matters he took into account as corroborative of the girl’s evidence. 
There is no fault to be found with the judgments of either Court and their’Lordships 


have humbly so advised His Majesty. : UE 
. Solicitors for Appellant: A. L. Bryden © Co. l ° . * € 
Solicitors for Respofdent : Burchells. ) . ‘ 
H.J.U.]V.S. 2 -— Áo . Appeal dismissed. ease 


^  [PRIVÝ COUNCIL] >» 
(On Appeal from tlie High Court of Judicatute at Bombay.) ` 
PRESENT :—LORD THANKERTON, LORD GODDARD AND Sir Jonn Beaumont. , 


Sohrabji Dhunjibhoy Medora and® another © u. Appellants* p 
The j Oriental Government Security Life Assurance z : 
Company Limited i Respondents. 


Contract—-Contract of agency of a life insurance company—If terminable on notice—Construction of the 
contract as contained in the leiters between the parties— Length of reasonable notice—Claim for commission on 
renewal premiums after termination of agency either under the contract of agency or under the provisions of the 
Indian Insurance Act—-Maintainability—Indian Insurance Act (IV of 1938), sections 9 (10), 40 (1) and 44 œ 
——A company .acting as agents of an insurance coimpahy employing a number of sub-agents—Position of —If an 
** insurance agent” under the Act—-Notice of termination of the agency—When operates——Section 44—Scope and 
nature of right conferred by—-Applicability of section to contract of agency prior to the date of the Act—Right 
‘to damages for breach of contract preventing the deriving of benefit under section 44—Proviso to section 44if « 
debars relief to agent doing a small amount of outside business with the consent of the employer. i 


The contract between the parties on the construction of which the decision ofe, : case 
depended was contained in certain letters which passed between the parties or their predecessors 
in the: years 1892, 1899 and 1917. * » 

In July 1892, one D. J. M. the father of the plaintiffs, appgllants, who was carrying on business 
in the name of D. J. M. & Co. wrote te the respondents, a company carrying on business of life 
insurance (between whom there were"negotiations for the appointment of the former as thg agent 
of the latter for a particular area) agreeing 9o accept the agency subject to an einderstanding on a 
point in the following terms: “that the premium of persons assured through my agency stould be 
always subject to my commission so long as they remained within the province of Guzerat whether 
the premium: be remitted through my offices or direct." 


: . e bg 
The manager of the respondents replied to this on the oth July, as follows : ** we have no objection 
to agree to it as now put. I accordingly have pleasure in formally appointing you Chief Agent for 
Guzerat. The Agency would stand in the name of D. J. M. & Co: but as already explained you 
alone would be ous recognised agents and would be solely responsible. On your retiring or otherwise 
discantinuing the work the agency would cease and your partner woald have no claim thereunder.” 
On the oth February, 1899, D. J. M. wrote to the respondents requesting them to cancel the 
latter part of the letter dated gth July, 1892, and to replace the same by the words “ The firm of 
Messrs. D. J. M. & Co. should, so long as it stands, have all the rights of the existing Agency whether 
managed by partners or by Mr, D. J. M's sons,” and followed this up by another letter suggesting ` 
the names of three persons who might be admitted as partners of D. J. M. & Co., in the life insurance ` 
busirfess and recognised as such by the company. ` ; 


On the 19th of March, 1999, the manager of the respondents replied stating that the company 
had pleasure in agreeing to cancel that part of the letter and added ‘‘from this date we therefoge 


™ 


acknowledge the following as our agents working under the etitle of D. J. M. & Co. . . ; 
It is of course understood that the agency hold themselves bound by the conditions of agents institution 
so far a? they have not been altered by letter and that arrangements or conditions with the exception 


* 


of this concession remain as"before." ° 

D.J. M. dieding899. By 191P Qof the two other agents had retired, and the other had died 
and in April of that year, D.J. M.’s widow asked the respondents to recognise the appellants, who 
were the sons of herself&nd the said D. J. M. as the respondents’ agents. . ; 

On the.1gth of April,e1917 the manager of the respondents wrote as fellows: “I have to 
advise you that at yesterday's Board Meeting sanction was given to, these two sons coming into the 
firm as partne& im connectiow with our Agency." : 
* The employment of the appellants was terminated by*the respondents by a letter dated *14th 
September, 1939» rom the manager stating: “I am instructed by the Board of Directers to advise 
you thaf'they have with regret resolved . `. . . to terminate your Chief Agency as from rst J anuary, 
next." e 2 C : ; F 
——— -— 


zP. C. à. No. $7 of 1944. 
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The appellants were licensed as “insurance agents" on rst January, 1940. > - 

In a suit by the appellants ag plaintiffs claiming damages as against the respondents 
for breach of contract it was contended that the contract was one for life and not terminable on 
notice; ifit Was terminable on notice, the notice given was not reasonable and that either under the 
contract or under the provisions of the Insurance Act they were entitled to commissions on renewal 
prune even after the termination of the contract of agency. : 

- Held: e i š ‘ 
e Though there was Some force in the contention that the original appointment was for the 
lifetime of D, J. M. if he so long continued in business, and that it could not be determined by notice, 
it cannot be said that the appointment of the subsequent agents was forthe lifetime of the agents. In 
the absence of any reference in the qprrespondence to the duration of the agency of the appellants 
„athe agency was to be held as one terminable by reasonable pofice. The notice of 3} months given 
by the respondents was inadequate to determine an ag&ncy which had lasted for nearly 50 fears, 
under wbich a very large business had beer built up, and great,expense incurred by the agents. 
Prima facie the right of ag agent to commission ceases on the termination of his employment 
except in cases in which the whole of the work necessary to earn the commission has been-done by the 
- agent before his employment ceases. In the circumstancgs of the case, as a good deal of work had 
to be dorie by the agents to prevent policies from lapting,the commission on renewal premiums was not 
payable to the appellants under the.terms of their contract after its termination. 


Ñt could not besaid that the appellants came within the description of a ** person acting ou behalf 
of an insurer who for the purposes of insurance business employs insurance agents” in section 40 (1) 
of the Indian Insurance Act. The appellants were individuals who received pavment by way of com- 
mission in consideration of their scliciting or procuring insurance business and, subject to the question 
of their being licensed under section 4g they come within the definition of "insurance agents” in, 
section 2 (10) . There is no reason for thinking that the two classes enumerated in section 40 (1) 
are mutually exclusive. ° i 

The notice of the 14th of September, 1939, terntindted the employment of the appellants as and 
from the beginning of the 1st January, 1940, with the result that the appellants never became insur- 
ance agents within the definition of the Act. 

a The termination of the agency was clearly a breach of the contract on the part of the respondents 
and, if such breach has prevented the appellants obtaining the advantages which they would otherwise 
have &triged under sectiop 44 of the Act, they were entitled to damages on that account. 

The fact that a full time agent has with the consent of the emplover done a stall amount of 
outside business of a character nog engaged in by the employer is not sufficient to deprive him of the 


advantages conferred by section 44. . " 

Section 44 confers a right on aif insurance agent which fakes effect on the termination of his 
appointment, and fat that time the agent is an insurance agens, he comes within the sectionlalthough 
at the ttme of his orjginal employment he was not an surance agency. s 

But for the wrongful termination of the appellants’ contract they would have been entitled to 
the benefits conferred on an insurance agent by sectiqn 44. ; . 
The nature of those benefits indicated. l 


“F. A. Sellers, K. C. and D. A. Scott Cairns for the Appellants. 
D. N. Pritt, K. G., Strangman, K.G. and R. J. T. Gibson for the Respondents. 


CONCISE STATEMENT OF FACTS.. g 

This is an appeal from a judgment and decree of the High Court of Judicature at Bombay, in its 
appellate jurisdiction, dated the 18th November,.1943, affirming a decree of that’ Court passed in 
its ordinary original Civil Jurisdiction on the 14th of April, 1943. | 

The Respondents are a life assurance company, carrying on Insurance business all over India 
and elsewhere. ; 

The present appeal arises out of the termination by the Respondent of the Appellants’ Appéint- 
ment as their chief agents for (3ujerat and Kathiawar. The Appellants are.the present partners 
in the firm of D. J. Medora & Co., which was originally founded by their father. .The contract 
beween the parties was contained in certain letters, and the relevant letters are fully set out in the 

. Judgment of their Lordships. A 

The main questions for decision are : e 

(i) Whether a contract under which the Appellants were’ emplSyed as agents for the Res- 
pondents, was terminable by the Respondents by giving feasonable notice or not. 

(it) Ifthe said contract was terminable, whether two*years was a reasonable notice. 

(itt) Whether under the said contract the Appellants were entitled te certain commissions 
after the termination of their appointment. 


(iv) Whether the Appellants were entitled to rgtain and cash a certain sum of money. : 
(v) Whether the Appellants were insurance agents within the meaning ef the Insurance Act 
of 1938, and were under the provisions of,that Act, entitled to the said commission aftergtermination . 
of their appointment. T e ' D 
ARGUMENT .:* "Tu . 
F. A. Sellers, K. C. and D. A. Scott Cairns, for the Appellants.—Sellers : As to the duration*of the 
contract, was it for the lifetime of appellants or the survivor of them or for a lesser time? It was 
a contract of personal service. What was the intention of the parties? It is unthinkgble that the 
* e 
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father D. J. Medora, would have ever " startedeif he had known that his agency could be terminated 
at two years notice. Both parties had agreed that the duratioh was for the lifetime of D. J. Medora 
(father). Assuming that the contract was for his life then the further contracts were also for the 
duration of the lives of the three partners appointed at a later date. 


I submit we were entitled to commission, both under the contract, and under the statute. 


We were licensed agents within the meaning of the Insuranee Act at all materigl times. The 
relevant sections are 40 tô 44, the important one for us is section 44. ^  ^* 
. . Our employment was terminated on the 14th September, 1939, and was to take effect as | fron? 
the rst January, 1940. We became licensed on the rst January, 1940; accordingly for the last day 
of our employment we were insurance agents licensed under the Act. This is supported? by South 
Stafford Tramways Go., Ltd. v. The Sickhess and Accident Assurance Association Lid., (1891) 1 Q.B.D. 402.. 

We are also: entitled to commission on the fenewal i Re: after thg termination of the contract, 
under section 44 of the Insurance Act. 


Refers to Bunyon on Law of Life Insurance p. 4, 30 T. L. R. id Beostead on Agency, Article 65. 


Scott Cairns for the appellant followed.— refer your Lordships to letter IT at p. 56 of the Recogi. 
This letter can be used to support an implied termin the contract, that we were entitled to commission * 
on renewal premiums. 


. ON. Pritt, K.C., T. F. Strangman, K.C. and R. 7. T. Gibson, for the Respondents : D. N. Pritt.a-The 
President of the Board asked the learned Counsel to confine his argument to the*applicability of the 
Insurance Act.) 

' D. N. Pritt.—The burden rests on the appellant under section 44 to show that for the last ten 
years they served the Respondents exclusively ; that is an essential under the proviso to section 44. 
Failure to do so takes the appellants out of the provisions of section 44 altogether: there is no 


-evidence to show tlrat the appellant served the respondent exclusively 


s 


My other submission is that section 44 Shoifld not be applied retrospectively, therefore it canno 
affect the agreement made in 1917. 

It is plain from the evidence that the appellants were employing about 400 sub-agents: they 
were not insurance agents within the meaning of section 44: they come under the words of section, 
40 (1), namely, “ora person acting on behalf of an insurer who for the purpose of insurance business 
employs insurgnce agents," L 9. 

T. J. Strangman followed. 

F; A. Sellers replied for the appellants.—As to the word exclusivély, in the proviso to section 44, 
the evidence does show that the appellants did a certain amount of fire insurance, but in my sub- 
mission that does not take them out gf the provisions of section 44: fire insurance does not SUE 
with life: in any case this point was never taken below. 

On pages 85 and 87 of the Record, the Becan address us as Chief Ægents, and not as the 
firm of D. J. Medora. 


Their Lordships’ Judgment was delivered by 


Sır Joun BEAUMONT.— This is an-appeal from a decree dated 18th November, 
1943, made by the High Court of Judicature at Bombay? in its appellate jurisdiction 


. affirming a degree dated 14th April, 1943, of the same Court passed in its ordinary 


original civil jurisdiction. In the suit the appellants who were plaintiffs claimed 
damages against the respondents for breach of contract. Both Courts in India 
held that the contract between the parties was terminable by the respondent on 
reasonable notice and that in the circumstarces of the case two years’ notice was a 
reasonable notice and accordingly that the notice of 31/2 months by which the 
respondents had purported to terminate the agreement was not reasonable ; and 
damages were awardedoto tite plaintiffs on that basis: Gn a counter-claim judg- 
ment was given for the respondents. è 


Befere their Lordships’ Board the appellants have raised five questions : 


" (1) Whether the contract under which the appellants were employed as 
agents for the respondents was terminabfe by the respondents on giving reasonable 
notice. The appellants maintfih that it was not so terminable. 


(2) If the said contract was terminable by reasonable notice, whether two 
years was a reasonalsle notice, the appellants maintaining that the notice should 
be a three, years’ notice. 

(3). Whether under the terms of the said cpntract the appellants were egtitled 
toecommission on renewal premiwms-on life policies effected through their ABNEY 
after “the termination of their appointment, 





: pa | 1, (1943) 45 Bom, L.R. 279. 
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(4) Whether the appellapts were entitled to commission on renewal premiums 
under the provisions of the Insurance Act (Act IV of 1938) after the termination 
of their appointment. PE | 

(5) , Whether the appellants were entitled to retain and cash a cheque for 
Rs. 75,000 gent to them by the respondents with a request that they should sign 
and retura a certaimform of receipt, although-they did not sign or return the said 
orm of receipt. 2 - 

e This last question was raised by the counter-claim, 4nd their Lordships may 
2Y at once that they. agree with the views of the High Court that the appellants 
" could not retain the sum of Rs. 75,000 witlfbut complying with the conditions on 

which it was sent. This question wzs not seriously argued, and their Lordships need 
say no more about it. The amount will be set off against any damages due to 
o the plaintiffs. P 
' The contract between the parties was*contained in certai? letters which passed 
betwgen them or their predecessors in the years 1892, 1899, and 1917. . ° 


" In the year 1892 the respondents who were then, and still are, a company 
registered in Bombay under the Indian Companies Act carrying on business of 
life insurance, were minded to appoint one D. J. Medora, the father of the present 
appellants, who carried on business in the name of D. J. Medora & Co. as agent 
of the respondents for the district of Gujarat. There is no disputé about the area 

* covered by the agency from time to time, btt ft may be noticed that such area was 
subsequently extended to embrace Kathiawar and Cutch, so that tlte area was 
extensive and could only be worked by the employment of a large number of sub- 

*agents and canvassers. After considerable correspondence terms were agreed, and 
.the oily germs which aye in question in this appeal are as to the duration of the 
agency, and the right to commission on renewal premiums after the "termination 
of the agency. On these two*points two letters comprised in the 1892 series are 

‘material. On the 6th July, 1892, D. J. Medora wrote to the respondents agreeing 
to accept the agency, though regretting that the' terms were not more generous; 
but stating that hjs acceptance was subject to e clear understanding on two. points 
the second of which was d 

“ (2) that.the premium of persons assured through my agency should be always subject to my 


commission soslong as they remained within the province of Gujerat whether the premium be remitted 
through my offices or direct." ES , 


The manager of the respondents replied to that letter on the oth July, in the 
following terms so far as material : p z 


“ With reference to the two ‘conditions you now mention I see from our letter of the 18th ultimo. 
that the first has been already disposed of. As the second goes further than was contemplated in, 
ours of the 18th ultimo I would add that we have no objection to agree to it as now put. 


I accordingly have pleasure in formally afppinting you Chief Agent for Gujerat, The Agency 
would stand in the name of D. J. Medora & Co. but as already explained you alone would be our 
recognised agents and would be solely responsible. On your retiring or otherwise discontinuing "the. 
work the agency would cease aryl your partner would have absohwtely qo claim thereunder.” 


* . à 
e On the gth February, 1899, D. J. Medora wrote to the respondents a letter 
containing the following passages: — . | n 

“ While going through the old papers of the terms of our Agency we came across a passage, a 
copy of which is herewith attached, and it startled ws immensely. Upto now we had no idea of such 
a passage and when we now try to think over it we find i? very discouraging andis likely to keep us 
back from sacrificing our money every. year for furthering thé business of the Company for, it appears 
that any day’our pains and expenses would come to nothing . . . e 


Mr. D. J. Medora is, although his name is connected with the Agency, already from our standpoint, 

a retired member of the firm so far as the Oriental Life Business is concerned, which is managed bye 

other members, "That under such circumstances the other members éf the fin or Mis sons (now 
. minors) should be deprived of the advantage expected to be derived from the sacrifice o$our money’ « 

and from the pains now taken for increasing the business’ is a serious anomaly. $ e 


! ^ We beg therefore the favour of your being so kind'as to cancel the paragraph above ‘referred 
to and to.replace the same by the words .‘ The firm of Messrs D. J. Medora & Co. should, so ldrig as 
it stands, have all the rights of the existingsAgency whether managed by partners or by Mf. D. J.. 


Medora’s sons." . - - e : 
= $ 
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It is admitted by Counsel both ‘for the appellants and the respondents that 
the passage a copy of which was.said to be attached to the last mentioned letter, 
was the passage already quoted from the letter of the gth July, 1892, saying that the ° 
agency would cease on D. J. Medora retiring or otherwise discontinuing the work, 
and that his partners would have no interest. - 

In a further lefter dated 7th March, 1899; D. J. ' Medera suggested. to the 
respondents that the following men might be admitted as partners for D. J. Medora. 
in their Life Assurance business and recognised as such by the Company: , 


(1) Mr. Dhunjibhov Jamsetji Medora, 7 
e (2) Mr. Gawasji Hirjibhoy: Medora, . 
(3) Mr. Phirozshaw Dhunjibhoy Medora. e 


-On the 13th March, 1899, the manager of the respondents replied to: these 
letters stating that the respondentg had pleasure in agreeing to cancel the passage, 
in the letter of appsütmnenr to which Mr: Medora objected and they went on ‘to 
, State : 

** From this date we therefore acknowledge the following as our agents working under the ape 
of D. J. Medora & Co. : 


Mr. Dhunjibhoy Jamsetji ‘Medora: 
Mr. Cowasji Hirjibhai Medora. : 
Mr. Pherozeshaw Dhunjibhai Medora. 


It is of course finderstood that the agency hold themselves bound*by the conditions dic our ‘agents 
instithtion so far as they have not been altérede by letter and that arrangements or conditions with . 
the exception,of this concession remain as before." 

D. J. Medora died in the year 1899. By 1917 one of the two other agents 
had retired, and the other had died, and in April of that year D. J. Medora’s widowe 
asked the respondents to recognise the appellants, who were the sons’ of herself 
and the said D. J. Medora and were then Eco respectively. 24 and 21, a$*he res- 
pondents' agents. Aa 


On the toth April, 1917, €he manager of the respondents wrote a letter i in the 
following terms so far as materfal : 
. “J duly received a letter of the 16th instant signed by Mrs. Kharshedbai Ig. Medora infimating 
it was desired that Mr. Sorabjee Dhunjibhoy Medora and Mr. Jamshedjee Dhunjibhoy Medora should ' 
be acknowledged as partners in the firm of I3. J. Medora & Co., and I have to advise you that at 
yesterday's Board Meeting sanction was given to these two sons coming irito the firm as partners in 
connection with our Agency. Itis understood that both will give their full time to the*Agericy doing 
all in their power to keep up to past records and that they will make every endeavóur to increase the 
business by opening fresh conhections throughout every part of the large district under the Agency 
, control." 


On the question as to the duration of the agency, Mr. Sellers for the appellants 
contends that in 1892 when the agency started it was clear to the parties, aş the : 
correspondence shows that the building up of the agency business would involve 
the expenditure of much time and money by the agent, and that it cannot be sup- 
posed that D. J. Medora would have agfeed to' his agency being terminable by 
notice, so as to enable the respondents at any time to appropriate the goodwill 
of the business which he had built up. He contendsethat the letter of the gth 
July, 1892, shows that the appointment of-D. J. Medora was for his life or so leng 
as he cqntinued in business, and that a corresponding term must be deemed to 
have*been imported into the appointment of subsequent agents. Their Lordships 
think there is some force in the contention that the original appointment was to 
' last for the life-time of D. J. *Medora if he so long continued in business, and that 
it could not have been | determined by notice, but they are quite unable to accept 
the view that the appointment of subsequent agents was for the life-time of, those 
agents. It will be noticed that the rgspondents’ letter of the 13th March, 1899, 
cancelled tke passage inethe letter of the oth July, 1892, under which D. J. Medora 
might have claimed, an agency for his life-time, and nothing whatever was said 
inethe letter of the 13th March, 1898, about the duration of the new agency, the 
suggestion of D: J. Medora that it should last so long as the firm of D. J. Medora 

& Co. stood being ignored. ; Nor was anything said about the duration of the 
agency when the appellants were appointed agents on m 19th April, 1917.... As. 
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already noticed the appellants then were ‘young men and to have extendéd the 

period of the agency for their lives and the life of thé survivor would have been 

„a very different matter from extending the original appointment of D. J. Medora 

for his life. In the absence of any reference.in the correspondence to the duration 

of the agency of the appellants their Lordships agree "with the Courts in India in 
e thinkingethat the Agency was terminable by reasonable notice. 


On the question as to what notice was reasonable, if their Lordships had agreed 

ewith the High Court upon the other questions at issue,*they would have accepted 

„æ Without question the concurrent findings of a that two years was a reasonable 

notice ; nor must their Lordships be takef as dissenting from that view. Sut as 

the case will have to beerermitted.to the High Couet for the assessment of damages 

on the basis that the appellants have certain rights in relation to commission on 

ə eenewal premiums after the termination of their contract, their Lordships think 

that the High Court should be free to reconsider the questien of length of notice. 

The only opinion on the matter which their Lordships feel called upon to. express 

is that the notice of 33 months given by the respondents was inadequate to determine 

an agency which had lasted for nearly 50 years, under which a very large business 
had heen built up, and great expense incurred by the agents. 


Upon the third question raised as to the right of the agents to commission, 
on renewal premiums under the-terms of the contract after its termination the 
e appellants rely on the passage in the lettesofethe 6th July, 1892, which was accepted 
‘by the respondents that ; 
' the premiums of persons assured through my agency should be always subject to my commission. 


e 30 long as they remained within the Province of Gujerat whether the premium.be remitted through 
my offices or direct” 


. - 


as ené&ling the ageħts to commission on renewal premiums so long as the policies 
were extant whether the agency continued or not. On this contention their Lord- 
ships agree with the views of the learned Judges of the High Courg that the word 
“always "' in the passage quoted is not used insthe sense of “ for all time ” but in 
the sense of “in all conditions," a meaning which the word often bears. -The 
passage only nftans that commission shouldbe payable so long as the policy holder 
remained within the Province of Gujerat, although the premium might be remitted 
direct and not through the agents. Prima facie, as, the Courts in India have held, 
the right'of an agent to commission ceases on the termination of his employment, 
except in cases in which the whole of the work necessary to earn the commission 
has been done by the agent before his employment ceases. It is clear from the 
evidence of appellant 2 that a good deal of work had te be done by the agents to 
prevent policies from lapsing, and that the payment of renewal premiums did not 
follow automatically from the original issue of the policy. ‘Their Lordships therefore 
agree with the view of the Bombay Hagh Court that commission on renewal premiums 
is not payable to. the appellants under the terms.of their contract after its termination. 


That leaves for consideration the question whether the appellants can'claim 
commission.on renewal*prémiwms after thé termination*of the contract under the 
$ndian Insurance Act of 1938 which came into force on the rst July, 1939. The 


‘material provisions of that Act as- modified up to the 28th July, r941, are the 


‘following : / , 


Section 2. **In-this Act, unless there is anything repugnant in the subject or context,— 
i ^ * * “i * 99 0. 7 x * - 
Á f ; 7 i EE ae 
UM (8) “insurance company” means any insurer being a company, &ssociation or partnership 
which inay be wound up under the Indian Coriipániés Act, 1913, or to which the Indian Partnership 
Act, 1932, applies ; ° " e 
; . .l(9) "insurer" is defined in terms which include the respondents "but is &xpressed not to 
include an insurance agent licensed under section 42 or a provident society (as definedein Part IIT) ¢] 
" * + $ M * * . * 

_ (19. "insurance agent " means an insurance agent licensed under section 492 bging an jndividual 
who receives or agrees to receive payment by way of commission or other remuneration in consideration 
of his soliciting or procuring insurance business. * 

" =- ` if Cum PE € . . , 5» t5 a. .9 M *, s - e. tage 
, Section 40.', (1) No person shall, after the expiry. of six months from the commencement of this 
Act; pay'or contract-to:pay any remuneration or reward whether by way'of Commission or otherwise 
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for soliciting or procuring insurance business in India to any person except an insurance agent . 
Or a person acting on behalf of an insurer who for the purposes of insurance business employs | E 
insurance agents. NE. : 


(2) No insurance agent . . . . shall be paid or contract to be paid by way of commission 
or -as remuneration in any form an amount exceeding, in the case of life assurance buginess, forty 
per cent. of the first year’s premium payable on any policy or policies effected through him and five 
per cent. of a renewal premium, or, in the case of business of any other class, fifteen per cent. of the 
premium : E e 

Provided that insurers, in respect of life assurance business only, may pay, during the first ten 
years of their business, to their Phsurance agents fifty-five per cent. of the first year’s premium«payable, 
on any policy or policies effected through them and six per cen® of the renewal premiums. 


(3) Nothing in this section shall pfvent she payment under any contract existing prior to the 
27th day of January, 1937, of gratuities or renewal commission to any pélson, whether an insurance 
agent within the meaning of this Act*or not, or to his represenfatiwes after his decease in respect 
of insurance business effected through him before the said date." . S 

(Section 42 deals with the licegsing of insurance agents.) 5 NF. 

(Section 43 requéres a register of infurance agents to be kept and imposes à 
penaljy on an individual not holding a licence who acts as an marangi agent, 
and on a person employing such an individual.) 


“Section 44. Notwithstanding anything to the contrary in a contract between any person 
and an insurance agent . . . . forfeiting or stopping payment of renewal commission to such 
insurance agent, no such person shall i in respect of life insurance business done in India refuse payment 

" to an insurance agent, of commission on renewal premiums due to him pane the agreement by reason 
only of the termination of his agreement except for fraud + 


Próvided that such agent has served such ersen continually and Sady for at least ten years, © 
and provided fugther that, after his ceasing to act as agent, he does not directly or indirectly solicit 
or procure insurance business for any other person.’ 


- Both the Courts in India held that the appellants were not insurance agents i 
within the meaning of the Act, and, on that view, no further question under, the 

Act arose. Both the Courts took the view that the appellaftts came witMen the 
description of a “ person acting on behalf of an insurey who for the purposes of 
insurance business employs insurance agents "* in section 40 (1) and that they could 

not also be insurance agents. ‘Their Lordships are not in agreement with that 
view. The appellants are individuals who received payment by way of commission 

in- constderation of their soliciting or procuring insurance businéss and, subject , 
to the question of their being licensed ynder section 42, they clearly come within 

the definition of insurance agents in section 2 (10). ; 


‘Section 40, sub-section 1, forbids the payment of commission for soliciting 
or procuring insurance business in India to any person except (1) an insurance 
agent ; (2) a pesson acting on behalf of an insurer who for the purposes of insurance 
business employs insurance agents. Sub-section 2 limits the amount of commission 
which may be paid to an insurance agent, but does not restrict the amount which 
may be paid to the other class of persons entitled to commission under section 40 (1). 
‘Their Lordships see no reason for thinking that the two classes enumerated in 
section 40 (1) are mutually exclusive. If an agent falls within the definition of an 
insurance agent he cannot receive Commission or remuneration in excess of the 
rate allowed whether or mot Ife falls within the other clags.. All insurance agents 
who are appointed directly with power to employ syb-agents who are themselves 
insurance agents would fall within the second class m section 40 (1) and to hold 
that sueh direct agents are not insurance agents would open the door to extensive 
evasion of the restrictions ort the amoupt of c&mmissions payable under section 40 (2). 
The language ofthe section gives nogscope for such a construction. In their Lordships' 
view the appellantg were insurance agents provided they were duly licensed 
‘during the currency of their employment under section 42, and this question must 
now be considered. " a 

The emfiloyment of the appellants was terminated by the respondents by a 
letter dated* 14th September, 1939, from thg mahager stating : 


2 OI am instzucted by the Board of Diveciors to advise you that they have with regfet one 
as a matter of uniform policy to terminate your Chief Agency as from 1st January, next," o. 


The appellants were lioensed aseinsurance agents.on the rst January, 1940. ` It is 
argued by the appeHants that the termination of their agency as from the 1st January ^ 
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1940, meant that it termináted as from the'expiration of the 1st- January, and that 
a E for the last day of their employment, they were licensed insurance 
agents. Keliance was placed on South Stofford Tramways Co., Lid. v. The Sickness 
and Accident. Assurance Association, Limited, ? to support this view. In that case an 
insurance policy cover extended for 12 calendar months from 24th November, 
e 1887, and jt was Held that the policy covered the 24th Nóvember, 1888. Their 
Lordships would observe that a period limited as from a particular date is more 
eappropriate to the commencement, than to the termination, of a period. In their 
æ Lordships’ view no fixed rule of construction can be laid down that the termination 
of a contract as fromga particular day means from the end, rather than fram the 
beginning of the day, apd he question. must always depend to a large extent on 
the circumstances of the case. In the present case the day stated was the first day 
ef a new calendar year and it would seem probable from the particulars delivered 
with the written statement, Exhibit No. 9, tha? the financial year of the respondents 
ended on the 31st December, 1939. It would certainly seem remarkable that the 
agency of the «plaintiffs should have continued for one day in a new fihancial year. 
Their Lordships have no doubt that the notice of the 14th September, 1939, termi- 
nated the employment. of the appellants as from the beginning of the 1st January, 
1940, and it is clear from the correspondence that the appellant so understood the 
notice. In their Lordships’ view therefore the appellants never became insurance” 
e agents within the definition in the Act, but that does not dispóse of their,claims 
under the Act. The termination of the agency by the letter of 14th September, 
1939, was clearly a breach of contract on the part of the respondents and, if such 
breach has prevented the appellants obtaining the advantages which they would 
othgrwise have derived under section 44 of the Act, they are entitled to damages 
on thet account. * A 
. Mr. Pritt for the respondents has argued that section 44 in any case does not 
apply to the appellants because they do not qualify under the proviso. Under the 
first part of the proviso the agent must have served continually and exclusively 
for at least ten years, and Mr. Pritt points out that in the evidence of appellant 
No. 2 he stated? that his firm's main busine& was the business of the agency in suit 
and then he added “ we also do a little fire insurance business with the knowledge 
of the defendants." There appears to have been no cross-examination on this 
passage in the evidence, and the question as to whether the appellants would fall 
within the proviso to section 44 is not discussed in the judgments of the Courts in 
India. The appointment of the plaintiffs under the letter of the 19th April, 1917, 
was a full-time appointment, and their Lordships think that the fact that a full- 
time agent has with the consent of the employer done a small amount of outside 
business of a character not engaged in by the employer is not sufficient to deprive 
him of the advantages conferred byesection 44.- A second objection taken by Mr. 
Pritt to the applicability of section 4% is that it refers in the opening words to a 
contract between any person and an insurance agent, and, as an insuranceeagent 
is a creation of the Statute, Mr. Pritt argued: that the section cannot apply to any 
eontract made before the Act cáme into operation. The section is not well-drafted 
but their Lordships do not fhink that this is its effect. It confers a right on an 
insurance agent which takes effect on the termination of his appointment, and 
their Lordships think that if at that time the agent is an*insurance agent he comes 
within the section although at the time of hfs 9rjginal employment he was not an 
insurance agency. . ý i pal i 
. Their Lordships therefore feel no doubt that but for the ‘vrongful termination 
of the appellants’ contract they would haye been entitled to the benefits conferred, 
on an insurance agent by section 44, and it is necessary to considergthe nature of 
tho$e benefits. The section provides that notwithstanding anything tothe contrary 
in the contract employing the agent the efnpléyer shall in respect of life insurance 
business done in India not be entitled to refuse payment to an insurance "agent of 
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commission on renewal premiums due ¢o him under the agreement by reason only 

of the termination of the agreement except for fraud. In their Lordships’ view, if 

the agreement of the appellants had not been terminated they would have been . 
entitled under their agreement to commission on renewal premiums on. all policies 
effected through their agency, so long as the policies remained in force} and the - 
policy holder continued within the Province of Gujerat, subject to possible deter- 
mination under the second part of the proviso to section 44: In their*Lordships’ * 
view the appellants are egtitled to damages for. loss of these rights. In assessing 

the damages the rate of commission should be 5 pes cent. which is less than the* 
contract rate but the maximum allowed by the Act, unless in any case à higher ™ « 
rate can be claimed under section 40 (3). Any claims of Sub-agents are outside 

the present suit. Some allowance must be made under the second part of the 
proviso for the possibility that the appellants may in the future solicit or procure 
insurance business for some other pesson. , It is obvious that the damages willhavé e 
to be entirely reassesséd as the general damages allowed for breach of contract will 
be reduced by the amount allowed for loss under the Act, and, as already indicated, | 


g 


the Judge will be free to reconsider what is a reasonable notice. ' m 
'Fheir Lordships will humbly advise His Majesty that this appeal be allowed 
and. that the decree of the High Court in its appellate jurisdiction dated 18th 
*November, 1943, be set aside and that the decree of the High Court in its original 
jurisdiction dated’ 14th April, 1943, be set aside except so*far as it deals with the 
counterclaim of the defendants and wfth*the costs of the.suit but that the order.as 
to costs be varied by including the. costs of issue 12 in the general costs of the suit ; 
and that the suit be remanded to the High Court of Judicature at Bombay with 
directions to assess the damages suffered by the appellants by the wrongful deter- * 
mination of their contract of agency referred to in the plainj by the respgnd'ents 
and to pass judgment for such damages, the costs of the further hearing to be in the 
discretion of the said Court. The respondents shall phy*half the.costs of the appel- . 
lants of this appeal to His Majesty and of the appeal to the High Court in its appellate 
jurisdiction. : ZEN ; 


Solicitors for Appellants : Gregory Rowcliffe & Co. è : 
Solicitors for Respondents: Laity @ Dawe. `. ‘ 
H.J.U./V.S. —*— —- , Appeal allowed and suit’ remanded. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. * 
PRESENT :—Sir ALFRED Henry LIONEL LEACH, Chief Justice AND Mr. JUSTICE 
RAJAMANNAR. D NMLNE. ; " 


Appevu. alias Lakshmanan Pillai ‘and another . ds Appellants* 
f U. . * d 
Manickam Pillai and others .. Respondents. 


- Hindu Law— Joint family—Agreement for management f the family affairs and division of the income of 
agricultural lands—If sufficient to indicate a severance in sfittus— Earlier division of moveables and outstandings 
The partition of some of the joist assets docs not of itself imply a division in status. -In deciding 
whether a joint family has become divided the Court must naturally have regard to the terms of any 
instrument bearing on the question and if the wording is ambigugus to the subsequent conduct of tffe 
parties. Tle division of the income of the agricultural lands may not in itself be sufficient to evidence 

a division in status. Nor is the division of the outstandings and other moveable property a clear _ 
indication of a division in st@tys. The fact that the family owned a considerable amount of im- 
moveable property and left that completely endivided is a strong indication that the members did 
not intend to effect a*severance especially® when they agree that two of the brothers were to have . 
charge of the future mdnagement of the affairs of the family and that no brother could independently 
borrow money for a family necessity. . ZUM 


, Appeal against the decree of the Couyt ofthe Subordinate Judge, South Malabar, 
at Calicut, ian O. Se No. 44 of 1943 (O. S. No. 27 of 1942, Sub-Court, Palghat). 
* C. K. Viswanatha Awar for Appellants. . ee, 
.. *K. V. Ramachandra Aiyar, S. T; agaraja Aiyar and D. A. Krishna Varias for Rès- 
pondeqmts. i . 
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The Judgment of the Court was delivered by 


a T , r 


The Chief, Justice. —This appeal arises: out of a suit for partition. instituted in 
the Court ðf the Subordinate Judge of South. Malabar. It has been. filed by the 
first and the second defendants. ‘The point raised by them is a very simple one. 
The plaintiff has filed a memorandum of cross-objections which challenges the 

orrectnese of the interpretation of an agreement entered into Between the members 
of the joint family on the 30th September, 1925., The. question here is not quite 
sp simple. ~ : DM UC f | ; 

œ The joint family was composed of-three broghérs, Kasturi Pillai, Sevanthan 
Pilai and Appavu PiWai. Kasturi died on the 6th October, 1925, and SÉvan- 
than on the 19th May, 18399 The plaintiff is thé son of Kasturi. There were 
five defendants:. AppaWu, his three sons and the widow of Sevanthan. The 

e plaintiff averred that he was éntitled to a half share of the family estate as the 
family had throughout remained joint and there were only two Surviving coparceners 
namely himself and his uncle Appavu. The defendants averred that the agreement 
of the goth September, 1925, effected a division of status and a partition of the 
family estate. On this basis the plaintiff could only have a one-third interest 
in the estate. The first defendant alleged that Sevanthan had made an oral 
will by which he left his entire share to him. The learned Subordinate Judge 
held -that Sevanthan had made no will, but he accepted the defendant’s con- 

e tention that the agreement of the goth September, 1925, had in fact effected a 
division of status. The first defendant does not challenge the finding, of the Sub- 
ordinate Judge that Sevanthan died intestate. He merely complains that the 

e Subordinate Judge erred in holding him liable for a sum of Rs. 2,039-12-4. The 
plaingiff makes no complaint of the Subordinate Judge’s judgment, except in so ^ 
far as $? decided that the agreement of the goth September, 1925, fesulted in a 
division of status and a partition of the property. . l 

The question with regard to the Rs. 2,039-12e4 arises in these ĉircumstances. 
Kasturi was a subscriber to a Kuri, or chit fund; and as a subscriber he became enti- 

..tled to receive from'the stakeholder Rs. 6,639. 2-4. He was very ill at the time and. 
not in a position to look after his affairs.. Admittedly the stakeholder paid*out 
the full sum of Rs. 6,639-12-4 and the plainteff says that all the money was received 
by the first defendant, who is consequently liable to account to him for it. The 
first defendant admits that he received Rs. 4,600 of the Rs. 6,639-12-4, but he denies 
that he.ever received the balance of Rs. 2,039-12-4. i 


The Subordinate Judge has dealt with this question jn paragraphs 27 and 28 
of his judgment and we agree with him that the first defendant must be held liable 
to account for the Rs. 2,039-12-4. Kasturi was very ill when the stakeholder paid 
out-the money: In fact, he died 6 days later. The first defendant was in charge 
of the affairs of the family and it is nobsuggested that the stakeholder paid any of 
the money to Sevanthan. As Kasturi was dying it is most unlikely that any of the 
money would be paid out to him. The only persog to whom the money could 

ve been paid was the first defendant:’ It may be mentioned. that the three 
brothers executed. a mortgage*in favour of the stakeholder to secure Kasturi’s 
liability to the chit fund ; and there can be no doubt that the execution of thig mort- 
gage was arranged by the first defendant, All the indications are in favour of the 
, plaintiff's case that the first defendant receive® the whole of the money. Therefore 
the appeal must be dismissed with costs in favour’ of the plaintiff," 


. We now turn to the plaintiff's memorandum of cross-objecttons. Itis common 
grbund that in 1925, the three brothers were living in separate houses. Kastugi 
and his family lived at Erode. Sevanthan and the first defendant lives at Kollan- 
gode» which is near Palghat. Kasturi had lived at Erode for many years. It is 
also common ground that, notwithstarfding thatthe brothers had lived and messed 
separately, the family was joint both in status and property, up to the goth 
September, 1925. On the 23rd March, 1910, the brathers entered into an agreement 
for the-management of the estate. "This agreement was exhibited in the trial 
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Court, but does not form part of the record in this Gourt.- It is, however, accepted 
by all. parties that it. merely arranged for the management of the estate and did 
not affect the joint status. The agreement entered into on the goth September, 
1925, was necessitated by the fact that Kasturi was very ill and provision had to be 
made for his maintenance and that of his family. “The deed indicates that the 
brothers had previously divided between themselves the mdveable preperties of ` 
the family apart from the debts due to the estate. It provides that each brother 
was to have a third of the'income fromthe agricultural lands belonging to the family 
and pay.a third of the revenue dye to Government in respect of these lands. Each, 
brother was to have a third of the intérest earned on money lent out by the family © 
and a third share in the prmcipal amounts.*® Theedegd contains no provision 
for the division of the immoveable property. As Kassuri was so ill it provided 
that the management of the family affairs should vest.in Sevanthan and the fisst 
defendant. Sevanthtn does not appear fo have taken any part in the management 
whigh at gll material times was in the hands of the first defendant alone. The 
Subordinate Judge held that this document amounted to an agreement for parti- 
tion because of the splitting up of the income into three shares, the division of 
moveable properties between the brothers and the provisions with regard to loans 
granted by the family and interest thereon. If the Court.had not got to look 
beyond these matters, there would be much to say for the Subordinate Judge’s 
decision ; but there are other provigiogs in the deed and when the document is , 
read as a whole in the light of the authorities we consider that the Subordinate 
Judge. erred in holding that it amounted to a deed of partition. 


The document opens with this recital : 


** Althougi we formerly executed a karar (agreement) and registered it as documemt, No. 427 

. of 1g1o in the office of the Sub-Registrar of Kollangode, and have been conducting ourselves .in 
accordance with the terms of the said karar up till now, yet, sincé the trend of the times and the status 
of the family håve undergone a change of aspect, and it has hecome mutually inconvenient under 
existing conditions to act in accordance with the terms of the previous karar we have settled , not- 
withstanding the provisions contained in the prior Karar and in conformity to circumstances now 
preyailmg to conduct ourselves in future in®the manner stated herein below,gand it has therefore 
become necessary to indite this karar in accordance with that settlement. If we act in accordance 
with the provisions of this karar it will bring us welfare and be the foundation of our future prosperity." 


Clause (4) of the agreement provides that Sevanthan and the first defenglans should 
* in future manage the affairs of the family and cause them to be managed." 
The agreement is described at the beginning of the document as “ Kutumba 
natavati Karaf”, which means an agreement for the. management of the family 
afffirs. The total yield of the family property was 1,500 paras of paddy. Clause 5 
of the agreement gives clear indication that each brother was to have 500 paras 
of paddy towards the food and other expenses of the members of his household. 
Clause 11 is also of importance. It contain? this statement : : 

“It is also settled that, if in future, it becomes necessary to borrow any sums for our family 
necessity, the said sums shall only be borrowed by all three of us jointly and shall not be borrowed 
by any one of us individually 9 that, however, if any one of usgloes borfow any amounts, the remaining 


members and the properties belonging to the family shall not be liable for the said debts, and ghat 
only the hprrower and'his share of the properties shall be anfwerable for the same," ` ` 


The fact that the members of a joint family divide among themselves some of the 
family assets does not in*itself meqn a division in status. The learned advocate 
for the fifth defendant boldly’ asserted that this would be the effect ; but when the 
authorities are rehgd this assertion is clearly fallacious. The law is summarised in 
the following passages in Mayne (1oth edition): CREE 
e ‘Partition is a new status, and when it isdrought about by consensus of the members of a co- 
parcenary the& must 4ntend that their condition as coparceners shall cease. It is not sufficient that 
«they should alter the mode of holding their property. They must alter, and intend to alter, their 
title to.it. They$must cease to be joint gwners, anel become separate owners. On the one hand,. 
the mére cesser of commensality and joint ownership, the existence of separate tramsactions, the 
divisiop of income, or the holding of land in separate portions, or a mere definition of shares in revenue 
and village papers, do not, establish partition, unless such steps were taken with a view-to carry out 
. a partition. The question however is one of fact to be decided in the light of legal principles, as to ' 
the «umulatite effect of all the circumstances” (page 556), i 
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“ Partition may be either total or partial. A partition may be partial either as regards the 
persons making it or the property divided. 


It is open,to the members of a joint family to sever in interest in respect of a part of the joint 
estate while: retaining their status of a joint family and holding the rest as the properties of an 
undivided family" (page 567). 

In his judgments in Sudarsanane Maistri v. Narasimhalu Maistri,+ Bhashyam Ayyangar, 
$o said: o , 

“ So far as-this Presidency is concerned, though there is no reported decision bearing directly 
opthepoint . . . the principle generally recognised and acted ùpon is that though there can 
be no compulsory partial partition either in respect of the joint property belonging to the family, or 
sti respect of the persons constituting the undivided family, yet by mutual agreement of parties the 
partition can be partial eithot in respect of the property or of the persons constituting the family." - 
In delivering the judgment ofthe Privy Council in*Ramalinga Annavi v. Narayana 
Annavi,?, Mr. Ameer Ali®said : 

e ° * Tt will thus be seen that, under the Hindu Law, it is open to the members of a joint family to 

e.a division and a severance of interest in respect of a part of the joint esfate whilst retaining their 
status as a joint family and holding the rest as the properties of a joint undivided family.” 

Turner, L.J., delivered the judgment of the Board in. Sonatun Bysack v.  Sreemutty 
Fuggutsoond aree Dossee,? and in doing so said: 


“There has been no division at all of this family, unless the division of the income during the 
few years which followed upon the death of the testator up to a short period after the death of Hurry- 
mohan Bysack constituted division of the family, and their Lordships are very clearly of opinion; 
that the mere division of incomé, for the convenience probably | of the different methbers of the family, 

* did not amount to the division of the family." >. © 
There is here ample authority for the statement that the partition of some of the 
joint assets does not of itself imply a division in status. In deciding whether a 
joint family has become divided the Court must naturally have regard to the terms 
of any instrument bea apne on the question and if the wording is ambiguous to the 
ubaci conduct of the parties. The observations of their Lordships'"in Maharaja 
Ram Kissen Singh v. Rajah Sheonandun Singh* lend full support for this statement. 


The division of the income of the agriculturalelands is not in itself sufficient 
basis for the defendants’ contention that there is 4n the agreement of the goth 
Septenfber, 1925,clear indication of a divisiomein status. The decision of the,Privy 
Council in Sonatun Bysack v. Sreemutty Juggutsoondaree Dossee,* in itself provides a 
complete answer to this argument. 


Now, does the fact that the brothers divided the outstandings and other 
moveable property make any difference? We consider that it does not. The 
moveable property had merely been divided for convenience, as had the allocation 
of income. The fact that the family owned considerable amount of immoveable 
property and left that completely undivided in’-itself proves strong: indication 
that the agreement of the goth September, 1925, was not intended to effect a sever- 
ance. Butthere arefurther and even sjronger indications in this direction, namély, 
in the fact that two of the brothers were to have charge of the future management 
of the affairs of the family, and in that no brother could borrow money for a family 
necessity without the other two joining in. 

What does the subsequent conduct indicate ? As we have shown, Kasturi 
died 6 days after the executioneof the agreement and Sevanthan did not take any 
part in the management of the family affairs. When Sevanthan died "in,1930 
the first defendant, who had throughout heen managing remained in management; 
and he remained in management until the filing of the suit. On the 15th August, 
1927, à petition was addressed to the Collector df*Malabar by the mother of the 
plaintiff as his guardian by Sevanthan and by the first defendant. 


s Paragraph 4 of this petition reads as follows : : 


- "That the petitioners beg to state that in virtue of a family karer Appawu alia Lakshmana 
Pillai (the first defendant) is the present manager of the properties and they therefore request that . 
any references or orders in connection with this petition may be sent to him." 


. e 
I. Nn 11 M.L.J. 353 : “ELR. 25 Mad. I.L.R. 45 Mad. 48 9 (P.C.) ; E 
149 a g.- Qe) 8 MPA *ó6 at 86. ° 
2, (922) 43 MLJ: 4283 LR. 49 LA. 168: 4 1875 29 W.R. 42^ e €. 
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Does this not mean, that the first defendant was the kattha of the joint family N 
The learned counsel for the fifth defendant has stressed a statement made by. the — 
plaintiff’s mother in another petition. Part of the family property had been 
acquired in land acquisition proceedings and in this connection money was lying: 
in Gourt. The plaintiff's guardian applied that it be paid out to her op his behalf. 
She stated that the plaintiff’s father Sevanthan and the first defendant were living 
divided in status. In Venkatapatht Raju v. Venkatanarasimha Raju, the Tudicial 
Committee had to consifler the effect of a statement made ‘by two hrotherg. 
Their Lordships pointed out that it sometimes hapbened that persons made state- 
menés which served their purpose'or proceeded upon sian Dx ofthe true position * 
and it was not their statemen$s, but their relations with the estate, which should 
be taken ihto consideration in determining the issue. € have no doubt that the 
plaintiff’s mother made the statement relied upon by the fifth defendant as she 
considered that by going so she, cbuld amore easily secure payment out to her.of^ 
the money. We cannot regard it as of any importance, especially as in the petition 

to. the Collector which was of an earlier date she subscribed to the avermen? that 
the first defendant was the manager of the family property. 


We hold that the agreement of the 30th September, 1925, did not effect a 
division in status. In our judgment the arrangement was made in order to meet 
the situation created by the three brothers living in different places and the illness 
of Kasturi. If there had been any, intention that the document should be read , 
as a deed of partition, they certainly would not have described it as an agreement 
for the management of the family affairs, and nothing would have been easier 
for them to have worded it as a deed of partition. The wording is inconsistent 
with such a deed. For these reasons we allow the plaintiff’s memorandum o 
cross-objections with costs against the appellants and defendants-respondegts. 


As the result of the allowing of the memorandum, of cross-objections the fifth 
defendant has no interest in the estate beyond a right to be maintained out of it. 
The question of the amount has not been decided by the, trial Court. The case 
will have to be remanded to the Subordinate Judge to hear and decide an issye with 
` regard to the amount to be paid to the fifth defendant for her m&intenance. The 
parties will be at liberty to adduce whatever further evidence they desire in this 
connection. The finding of the Subordinate Judge on this issue will be embodied 
in the final decree. - i ut 

OES. Appeal dismissed and Memorandum 
—————— of cross-objections allowed. 


* IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ':—Mnr. Sipney Wapswortn, Officiating Chief Justice AND MR. JUSTICE 


PATANJALI SASTRI. — ' "E "NN 
Thadavarthi Bapayya and others | eo .. Appellants? 

o U. | ' 
Myneni Pundarikakshayya*  . ao © e>.. Respondent. s 


ot a d P. e " 
Hindu Law-—KNfinor—De facto guardian—Sale of minor's Property without any valuable consideratign te 
support it— Setting aside of sale—Liability of alienee to account for meste profits-——Lamits.: 

Wo improper alienation by a de facto guardian is binding on the minor until it is set aside although 
it may be voidable in the sente hat he may elect either to ratify it or avoid it by treating it as a nullity. 
It cannot be said that mesne profis couldebe allowed only from the date of the plaint wherein the 
ward first repudiated the transactior 4nd not before. The test of void or voidable is not always 
decisive on the question of liability for mesne profits. Accordingly where a sale of the minor's 
property by a de facto guardian without any valuable consideration to support it 1s set aside'at the 
instance of the minor on *ittaining majority the alienee is accountable for mesne profits from theglate 
ef the agreement for sale when possession was*delivered,to him. (Case-law discussed.) 


ie Appeat against the ‘decree of the District Court, Guntur, in A.S. Nos. 4 7 and 
j 482 of 1942 preferred against the decree of the Court of the Subordinate Judge, 
Tenali, in O.5. Nos. 61 of 1940 and 1 of 1942 respectively. . 
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; XE e. 
V. Govindarajachari and B.*V. Ramanarasu for Appellants. 


P. Satyanarayana Rao for Respondent. 
The judgment of the Court was delivered by 


Patanjak Sastri, J.—These two second appeals arise out of two connected suits 
&ried by the Qourt of the Subordinate Judge, Tenali. As the parties were differently 
arrayed in the suits it will be convenient to refer to them according to their descrip- 
tyon in &he cause-title of the main suit, O. S. No. 61 of 1940, which was brought 
for possession with mesne profits of certain lands, of the plaintiff sold during his 
minority by his naturak father acting as his’ guardian. The first defendant*was 
the vendee and defendants 2 to 5 are his sons. , 


The plaintiff's adoptive father, Chelamayya Chowdari, carried on dealings 
‘with the first defendant a money lender, and dor the amount due in respect of 
such dealings executed a promissory note (Ex. D-7) for Rs. 1,465-3-5 on 5th June, 
1923. He died in January, 1925, leaving him surviving his widow Srikrishnanfma, 
whom he had authorised to make an adoption, and she accordingly adopted her 
sister's son, the plaintiff, who was then a minor. On 16th April, 1925, she exe- 
cuted for herself and on behalf of her son as his guardian a promissory note for 
Rs. 4,540-6-8 in favour of the first defendant. The note (Ex. D-6) recited that a 
sum of Rs. 2,480-6-8 wag due in respect of her husband's dealings including the 
principal and interest due under Ex. D-7 aid the balance Rs. 2,060 was advanced 
in cash to her on that day. The total amount was to carry interest at F2 per cent. 
per annum. ‘The purpose for which Rs. 2,060 was borrowed by her was not men- 
»tioned in the note. This note was renewed by her on 6th April, 1928, by the execu- 
tion of another note, Ex. D-5, for Rs. 5,416-5-11 being the principal and interest due 
under tM previous note Ex. D-6. Soon after, she died in June, 1928, and her sisters 
husband and natural fathereof the plaintiff, China Seshiah, assumed control and 
management of the plaintiff's properties and affairs and continued in such manage- 
ment until the plaintiff attained majority in December, 1937. On 21st September, 
1928, he executed the note Ex. D-4, for Rse 5,725-5-7 as guardian and natural 
father of the plaintiff in renewal of the previous note of Srikrishnamma, and Ex. D-4 
was in turn renewed by Ex. D-3, dated rgth September, 1931, which was for a sum 
of Rs. 7,845-14-1 then found to be due. 


As the debt had remained unpaid for a long time the first defendant began 
to press for payment and, as a result, the sale now impugned was arranged with a 
view to discharge the debt. An agreement was accordingly entered into on 24th 
October, 1933, between thé first defendant and China Seshayya purporting to act 
as tHe guardian of the plaintiff, providing that the lands now in question, 9 acres 
11 cents in extent, should be conveyed $o the first defendant for Rs. 9,000 out of the 
sum of Rs. 9,883-3-0 found to be due that date, and for the balance Rs. 883-3-0 
a promissory note should be given. Possession of the lands was delivered imme- 
diately in pursuance of the agreement, but the conweyance and the promissory 
note were executed on 17th August, 1934, the parties in the meanwhile having 
taken legal advice from a leading lawyer at Bapatla who settled the draft of the 
deed of conveyance. As this deed, marked as D-1, has been the subject of much 
argument before us, it is necessary to set qut the relevant pértions which have been 


officially translated as follows : E i 


: 4 . 
“Deed of'sale of immoveable property for Rs. 9,000 . . . . Under the last promissory 


note, dated 19th September, 1931, minor Pundarikakshayya became indebted to you in a sum of 


Rs. 9,883-3-0 till 24th October, 1933, so you have been pressing us to dischatge the said debt. There- 
upon we met, with disputes myself contending to the &ffect that the amount of the principal and the 
interest due in regard to the amount borrowed in cash by Srikrishnamm4& Garu oh behalf of the minor 
is not binding on the minor and yourself contending that the minor is liable to discharge the entire 
debt inasmuch as Srikrishnamma Garu borrowfd the saide amount in cash for effecting repairseto 
the lands of the minor and for the expenses of the family of the minor. In these cir€umstarfces as 
we thought that it is not fair to enter into litigation and put ourselves to expense and trouble, as the 
minor is not a very rich man and as the prices of lands have fallen on account of economic depression 
and in accordance with the advice of some mediators, yourself and myself on behalf of the minor 
have agreed as follows :—. - . * . 
65 
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(1) As the debt was contracted by the father and the minor is liable in all respects to discharge N 
the debt of Rs. 4,776, the same should be fully credited by you. 


(2) Asregards the debts contracted by the mother on behalf of the minor, you should not 
compel the minor to the effect that he should discharge the same ; as consideration herefor—. 


(1) Theland ofthe extent of 9 acres 11 cents belonging to the minor and described in the 
schedule, of the value of*Rs. 3,644 according to the prevailing market value at the rate of Rs. 400 
per acre, should be sold to you on 24th October, 1933, for a sum of Rs. 9,000 andetlie (said salep 
consideration of Rs. 9,000 should be credited towards the promissory note, dated 19th September, 
1931—-having agreed as abov® the said land has been sold to you on behalf of the minore 


(2) The said land has been délivered possession of to you on 24th October, 1933, itself. ` w : 
(3) The sum of Rs. 883-3-0 has been included in the promissory rete executed this day in your 
* 


favour on behalf of the minor. < s 
All the terms of this document have been agreed to each in pursuance of the other. Therefore 
no one has any right whatever to separate the terms.” E 


The plaintiff, beside@denying everything tonnected with the impugned sale including 
his father’s indebtedness, his mother’s borrowing, his natural father’s de facto guargian- 
ship and management of his properties, specifically alleged that tl#e recitals in the 
sale deed as to disputes having been raised and settled by mediation in regard to the 
binding character of the borrowing by the plaintiff’s mother and in regard to the 


'e value of the lands conveyed were “ false and were invented in support of the sale 


deed dated 17th August, 1994." He also averred that his natural father China: 
Seslfayya was.neither his legal nor matyral guardian and that the promissory note e 
executed by him in 1928 and 1931 were not valid and binding on the plaintiff. 
The defendants in their written statements pleaded, inter alia, that the various borrow- 
ings by the plaintiff's adoptive father and, after his death, by Srikrishnamma were, 
true and binding on the plaintiff, that China Seshayya was fully competent gs the 
de facto guatdian of the plaintiff to execute renewals in respect of the prfsexisting 
liability on behalf of the plaintiff and eventually to cenyey the properties in question 
in satisfaction of the binding dgbts and that the sale was therefore valid and binding 

-on the plaintiff. They also pleaded that the ‘recitals in the sale deed were true 
and that the transaction was valid as a settlement and adjustment of the djsputed 
claims mentioned therein. The last mentioned plea. was not Specifically made 
the subject of an issue, but issue 4 which. raised the question '* whether the sale — 
deed and the promissory notes executed by China Seshayya are true and supported 
bY consideration and binding on the plaintiff" is in sufficiently wide terms to cover 
the plea. nt 


The trial Court found that the debts said to have been incurred by the plaintiffs 
adoptive father were true and binding on the plaintiff? that the borrowing by his 
mother was mainly for repairing his lands and resulted in benefit to his estate and 

"the plaintiff, having inherited her separate property was, in any case, bound by 
the debt, that China Seshayya was managing the plaintiff's estate efficiently and 
prydently as his de facto guardian and was competent to execute the promissory 
notes, Ex. D-4 and D-3, and that the sale deed Ex. D-1, having thus been executed 
for the discharge of debts binding on the plaintiff was valid and could not be ques- 
tioned by him. The learned Judge also found, aceepting the evidence of the tHfird 
defendaht, the sale was the result of a settlement of disputed claims as recited in 
the deed. He accordingly upheld the transaction and dismissed the plaintiff's 
suit. As a corollary from these fiedings the learned Judge decreed the connected 
suit which was"brought to enfotce the promissory note for Rs. 889-3-0. executed 
by China Seshayya on the same day as part of the transaction. 


- From this decision,*the plaintiff preferred.appeals to the District Court, Guntur. 
The learned Distxict Judge, while agreeing with the trial Court as regards the binding 
.character,of the debt incurred by the father, the de facto guardianship of Ghina 
Seghayya and: his competency to renew fhe anterior obligation incurred by his 
father, held, differing from that Court, that the borrowing of Rs. 2,060 by the 
plaintiff’s mother on the date of Ex. D-6 was not shown to have been made for 

^ any purpose such as'would bind the plaintiff. ' He rejected as untrustworthy the 
evidence 6f the defendant's witnesses that the sum was borrowed for repairing 
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f and reclaiming lands belonging to the plaintiff, and found that the recitals in the 
sale deed to that effect were most probably thought of only at that time, as it was 
felt necessary by the defendants to make out a case that the lending was for a binding 
purpose, no such purpose however having been mentioned either in Ex. D-6 or in 
its subseqhent renewals. In this view, the.Court held the sale to be binding on the 
plaintiff only to the extent of his father's debt which on the date of the agreement 

*stood at R$. 4,776 and not binding to the extent of Rs. 4,224 the balance of the 
consideration of Rs. 9,000 recited in the deed. "That plaintiff's suggestion that 
"this sum was the real consideration was accepted in preference to the defendant's 

* case that the lands being worth not more.than Rs. 400 per acre, the consideration . 
was only Rs. 3,600 afd odd. The Court accordingly set aside the decree 5f the 

~ trial Court and passed a‘deéree. directing the defentlants 3 to 5 (to whose share the 
guit properties had been allotted at a partition in the family of the defendants) to 
pay to the plaintiff Rs. 4,224, with interest at,six per cent. per annum, from date 
of plaint, on or before a specified date and, in default of such payment, tó deliver 
possession of the suit properties to the plaintiff on the latter paying to then Rs.44,776 
with interest at the same rate from date of plaint till date of payment, with sundry 
directions as to costs. In the connected suit based on the promissory note, the 
appeal was allowed and the claim was rejected with costs. It is from these decrees 
that these second appeals have been brought. In S. A. No. 1342 of 1944, which. 
arises out of the main suit, the plaintiff has preferred a memorandum of cross- 
objections, claiming that an unconditicnal decree for possession should be passed 
in his favour. ! 


k . 


Since the filing of these appeals an important ruling has been given by a Full 
Bemch of this Court in A. S. No. 81 of 1944 (Pundarikakshayya: w. Sreeramulu) 
whick“also arose out of a suit by the present plaintiff to set aside another alienation 
by China Seshayya to a third party in the course of his management as the de facto 
guardian of the plaintiff. here too the sale Was for dischargingedebts incurred 
by the plaintiff’s father, renewed by his mother and later renewed by China . 
Seshayya, and it was effected within three years of the renewal by China Seshayya 
but beyond thfee years of the renewal by fhe mother. The Full Bench Held that 
a de facto guardian has no power to bind g minor or his estate by his promissory 
note,or acknowledgment of liability, and that the sale was therefore unsupported 
by consideration as the debts in discharge of which ihe sale was executed, though 
binding on the plaintiff, were barred and unenforceable at the time of the sale." 
Possession of the properties sold was accordingly decreed with mesne profits from 
the date of the sale. Thag decision applies here in full forge as the facts are essentially 
similar and the plaintiff's suit must succeed. : 


^ 


It is however pointed out for the defendants, appellants, that the lower appellate 
Court has not determined the questien as to whether the transaction could not be 
upheld as a bona fide settlement of disputed claims as recited in the sale deed and 
as spoken to by the thisd defendant in his evidence, and it is urged that we should 

ecither decide the question in’ exercise of our powers under section 103 of the Civil 
Procedure Code or remit thé case for a finding by the lower appellate Court on the 
point. It is true that the learned District Judge has said nothing on® this aspect 
of the matter presumably because it was not put forward before him. Para. 6 of. 
his judgment where he sets out the poinis fbr determination in the appeals. makes 
no reference to it. But the facts found by the léarned Judge in regard to the binding ems 
character of the borrowing by the plaintiff's mothér would seem to conclude this 
*point against the appellants. As already stated, he has found that the defendants 
assertion that she borrowed the sum of Rs. 2,060 for repairing and reclairhing 
certain unproductive lands of the plaintiff was not true and was an “after thought ” 
which ij was felt nécessary to introdace in tha sale deed, after consultation with the 








* 
4 
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lawyer who settled the draft, to make out a case that the borrowing was for a binding N 
purpose. If this finding is accepted as it must be m these second appeals, in the 
absence of any suggestion that there was no evidence to support it, the defendant’s 
plea that there was a bona fide dispute as to the purpose of the loan and that it was 
settled at the time of the agreement must fall tq the ground. (See judgment in 
Appeal No. 204 of 1943.) It was said that thé learned Judge expressed thjs opinion : 
in considering another point in the case and that it should not be ref&arded as a 
finding of fact on the question whether the sale was not binding on the plaintiff 
as a bona fide settlement of disputed claims, which issue was not considered by the 
learned Judge. We cannot agreg. A finding of fact by the lower appellate Court* 
on a relevant issue must, in our opinion, be accepted as final Sven where such finding 
is material for the determination of a question which, though not raised in the ~ 


Court below, is raised here.  * $ 


The defendants pext claimed that im any case the plaintiff should be directed 
to pay the defendants the sum of Rs. 4,776 being the principal and interest gue 
on tlfe date of the agreement of sale in respect of the debt incurred bY the plaintii's 
father which has been held to be binding on the plaintiff. This point is also covered 
by the Full Bench decision where a similar claim was negatived as the plaintiff 
could not be said to have derived any benefit under the sale, the father’s debt having 
become barred and unenforceable by that time. 


e 


It remains only to consider the pfaintiff's claim to mesne profits. It was 
urged for the defendants that as the sale was only voidable by the plaintiff on 
attaining majority and not void ab inilio, mesne profits could be allowed only from 
the date of his plaint wherein he first repudiated the transaction, and not before. 
In the Full Bench decision referred to already there was no disciession of this @aestion 
and so the nfatter was allowed to be argued before us. Reference was made to 
Subbu Goundan v. Krishnamachari? and Ramaswami Aiyar v. Venkatarama Aiyar®, in 
support of the*defendant's contention. Those cases related to sales of coparcenary 
property by the manager ofa Hindu joint family and it was held that such alienagions, 
where no necessity was established, being only voidable at the 3&stance of other 
coparceners and not void, the alienee was accountable for mesne profits only from 
the date of suit if there was no earlier f&pudiation of the sale. It seems to us that 
the test of void ar voidable is not always decisive on the question of lifibility for 
. mesne profits. Rejecting the contention that a vendee who obtained a sale of 
immoveable property by practising fraud on the vendor was not liable for mesne 
profits until the vendor elected to avoid the transaction, the Privy Council observed 
in Sagur Prasad v. Harnartin?. j 


“It was in effect a conveyance, under which the title to the properties passed to the defendant, 
and which had to be formally set aside. Before the insgitution of the suit the defendants could no 
doubt have made a valid transfer to an innocent purehaser, but tt by no means follows from this that as 
between him and the person he had defrauded his possession was not wrongful.” (Italics ours.) 


Even in the case of a sale gf joint family property their Lordships make a distinction 
between a case where the sale is set aside unconditionally and a case where it i$ 
set aside only on the payment of a certain sum of money. On the other hand, 
in GopalaRrishnamoortht v. Satyanarayana*, Varadachariar, J., who delivered the 
judgment of the Bench held that a reversioner suing to recover possession of lands 
alienated by a Hindu widow witbqut necessity was entitled to mesne profits prior 
.to suit even where the decree for possession was conditional on payment of certain 
sums. ‘The learned Pudge distinguished cases of alienations by a father in a Mitak, 
shara joint family and by the guardian of a minor pointing out that in such cases 


Articles 126 and 44 respectively of the Limitation Act contemplate suits to set aside 
. - e 





* 
e * 
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1, “r1get) 42 MLL. J. 372: LL.R. 45 Mad. 3. (1932) 62 M.L.J. 451 : L.R. 59 LA. 147: 
449- LL.R. 7 Luck. 64 (P.C.). 
: 2. (1923) 45 M.L.J. 203,: L.L.R. 46 Mad. 4. (1939) 2 M.L.J. 388, 
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* e 
the alienation whereas Article 141 which applies to suits by reversioners merely 
refers io a suit for possession. Explaining the decision in Bijoy Gopal Mukherji v. 
Krishna Mahishi Debi!, the learned Judge pointed out that an alienation by a Hindu 
widow without any necessity was voidable only in the sense that it was not so 
absolutely.void that it could not even be ratified by the revessioner, but it was not 
e necessary for him to'seek the intervention of the Court to set it aside before he became 
entitled to possession. The position in the present case is closely analogous. -While 
An alienation by a de facto guardian for necessity has been held to bind the minor, 
this Court has repeatedly held that he need not sug tô set aside an alienation without 
necessity by such a person, within three yéars of attaining majority, but can sue 
for possession treating it as a wullity just like a reversigner (vide Thayammal v. Kuppanna 
.. Koundan? and Ramaswans Pillai v. Kasinatha Aiyar?). That is to say, no improper 
, alienation by a de facto guardian is binding on the minor until it is set aside, although 
it may be voidable in the sense that he rfay elect either to r&tify it or avoid it by 
treating it as a nullity. Here the sale to the defendants having been amadeeby a 
de facto guardian without any valuable consideration to support it, the defendants 
should be held accountable for mesne profits from the date of the agreement for 
sale when possession was delivered to them. 


In the result, the appeal (S. A. No. 1342 of 1944) is dismissed with costs. The 
memorandum of objections is allowed with costs dnd there will’ be a decree for 
e possession of the properties claimed. "Ihe*cdse will be remitted to the trial Court 

for ascertainment of the mesne profits. The costs of the plaintiff in atl the Courts 
will be provided for in the final decree. S A. No. 1343 of 1944 is dismissed but 
e we make no order as to costs as it follows the result of the other appeal. 


KS. s ————— Appeals dismissed ani memorandum 
. -of objections allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—S1R ALFRED HENRY LIONEL LzAoH, Chief Justice AND Mr. JUSTICE 
` RAJAMANNAR, ° 


Kuralla Suryanarayana oas .. Appellant” 
g v, ' 
Akumuri Purnachandra Row and another .. Respondents. 


Contract Act (IX of 1872), section 72—-A and B buying a site in their name and buildigg a house on it with 
money belonging to their nephew C-—A and B raising further funds to complete the building and mortgaging the 
property to D as security for the loan—X buying the property subject to the mortgage in a sale in execution of 
a money decree against A and B—X paying D the amount due on the mortgage—C establishing ‘his title and 
recovering the property from X— Right of X. to recover amount paid to D. 


A and B, the uncles of C, bought a plotofJand in their own name and built a house on it with 
the money belonging to C. In order to raise further funds to complete the building they mortgaged 
the property to D. The property was subsequently sold subject to the morigage in execution of 
a money decree against A and B after the dismissal of C's claim petigion. X the purchaser at the 
sale paid D the amount due on his mottgage after the dismissal by the trial Court of C's suit under 
Oiler 21, rule 63 of the Code of Cyil Procedure to establish his title. C however succeeded in 
establishing his title in the Court of appeal and ultimately recovered possession of his pr@perty from  / 
X. In a suit by .X against C and D for recovery of the amount paid by him to D, e 


Held, that (1) X was not entitled to any refief agajnst C or hif property. 
Aminani Ammal v. Ramaswami Naidu, (1918) 37 M.L.].*185, followed. I " 
(2) X however cannot be regarded as a volunteer when he paid the anfount due on the mort- 


gage to D, and was therefore entitled to recover the amount from D as money paid under a mistaken 
beltef that a valid mortgage had been created. e; : ° 
Sowdra Bai v. Saraswathi Ammal, (1942) 1 M.L.J. 441 : LL.R. (1942) Mad. 666% applied. , 
+ + : : e e. 
muc ————Á——rÉááM———MÁ——Á — ETE — — o —— —— v !— au a —ÓP—Á AG "A 
e : Í . ° 
I. “{1907) 17 M.L.]. 154: L.R. 34 LA. 87: 1125. " 


I.L.R. 34 Cal. 329 (P.C.). n 
2. (1914) 27 M.L.J. 285: LLB. 38 Mad. 


* Appeal No. 275 of 1944. ° ] 27th August; 1945.9 


3. (1929) 108 I.G 529. | 
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dated 4th December, .1943, and passed in O. S. No. 38 of 1942. 
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Appeal agamst the decree of the District Court of Kistna, Chilakalapudi, ' 


` V. Govindarajachari and K. Mangachari for Appellant. ’ 
M. Appa Rao agd B. V. Subramanyam for Respondents. 2 


* The Judgment of the Court was delivered by T tu of e 
The Chief fustice.—When the facts of this case are understood the decjsion of 
the appeal presents no difficutty. i | i 


" On the tgtlhi May, 1936, the land in suit was bought byetwo brothers, A. Brah-" 
mayya Sastri and K. Suryaprakasa Rao. They are*referred to in the judgment 
of-the trial Court as “‘ the- Sastri brothers" and it will Be convenient to refer to 
them as “ the Sastri brothers " jn éhis judgment. They bought the land in thes , 
own name. The money belonged to théir nephew, the first defendant in the sult. 
With the Balance of the money belonging to the first defendant they commepced 
to build a house on the land. ‘The money was notsufficient to compfete the building 


and in order to raise further funds they mortgaged the property to the second 


defendant on the goth August, 1936, to secure a loan of Rs. 2,000. 


In Original Suit No. 434 of 1937, one K. Ramabrahmam had obtained a 
money decree against the Sastri brothers and in execution had attached the property 
in suit. Oy the goth July, 1938, the first defendant, who is a nephew of the Sastri * 
brothers, filed a claim petition in the execution proceedings. He averred that 
the property belonged to him. "This application was dismissed and the sale then 
took place. At the auction the plaintiff bought the property for Rs. 1,020, subject * 
to the mortgage of the second defendant. On the 12th September, 1938, the first 
defendant filed Original Suit No. 380 of 1938 under the provisions of Order 21, 
rule 63 to eséablish his right to the property. On the 25th September, 1939, the 
suit was dismissed. ‘The firs? defendant appealed and his appeal was allowed 
on the 23rd December, 1940* „The plaintiff then appealed to this Court, but 
he was unsuccessful. His appeal wat dismissed on the 25th September, 1941. 


On the 30th September, 1939, that is, five days after the first defendant's suit ’ 
had been dismissed by the trial Court, the second defendant called upon the plaintiff 
as the purchaser of the property to pay the sum of Rs. 2,636-1 1-9, the amount then 
due upon the mortgage. On the 26th October, 1939, the plaintiff paid to the 
bank in discharge of the mortgage the sum of Rs. 2,654-2-6. The increase in the 
ànfount due to the secofid defendant represented additional interest. i 


On the 16th June, 1942, the first defendant, as the result of his successful apbeal, 
filed an application asking for an order for,restitution. This was granted and he 
obtained delivery of the property. On ehe 29th June, 1942, the plaintiff gave 


‘notice to the second defendant requiring the repayment of the Rs. 2,654-2-6. The 


second defendant refused te comply with the demand and the plaintiff filed the 

present suit om the 26th October, 1942. E 

s - - è. » hd 
The District Judge held that the mortgage was void as against the first defendant 


as thé Sastri brothers had no right to charge the property. In fact their action 
amounted to fraud on tht first defandante The District Judge refused the plaintiff 


relief as against*the 2nd defendant on the ground that in paying the Rs. 2,6 54-2-6 
to the second deféadant he was a mere volunteer. The plaintiff has appealed. 


In the trial Court the plaintiff accepted the position that the property belonged 
to the minpr. He could not do othefwise because he was a party to the minor's 
suit and on appeal it was held that the property did belong to the minor. He asked, 
hawever, thatthe property be charged wifh thè Rs. 2,654-2-6 as that money had 
been" spent’ on the completion of the house. As the property did belong to the. 
minér and as the Sastri brothers had no authority to charge it, the plaintiff was 
clearly not entitled tó any charge in respect of the money which he had paid to the 
segond defendant. The case falls within the decision'of this Court in Ammani Ammal 


oe e. 


ii] ° KANOJI RAO v. RAJAH OF VIZIANAGARAM (MINOR). 515 
v. Ramaswami Naidu}. Therefore the District Judge was right in holding that the 
plaintiff was not entitled to any relief against the minor or the minor’s property. 
The question then is, is the plaintiff entitled to relief as against the second 
defendant? We think that he is and that the District Judge erred-in his decision 
on this part of the case. Section 72 of the Contract Act says 1 that a person to whom 
e money has been paid, or anything delivered by mistake or* under coercion, must 
repay or return it. When the plaintiff paid Rs. 2,654-2-6 to the second defendant 
e he was under the belief, and so was the second defendant, that a valid mortgage 
e had been created. That wfs a mistaken belief and it entitles the plaintiff to a 
* decree for repaymenteas against the secondedefefidant. The decision of this,Court 
in Sowdra Bai v. SarageaWi Ammal? has direct gpplication. The District Judge 
was wrong in regarding the plaintiff as a volunteer. 


e ° Inthe course of his address on behalf of the second defendant Mr. B. V. Subra- 
maniam accépted the position that section 72 of the Contract Act applied as between 
the plaintiff and his client if the mortgage was invalid and that in such cjrcumstances 
Sowdra Bai v. Saraswathi Ammal? was directly in point. He attempted, however, to 
argue that the mortgage was binding on the first defendant. The second defendant 
was not a party to the suit filed by the first defendant under Order 21, rule 63 and 
therefore the decision in that case was not binding on him. It was, however, open, 
to the second defendant in the present suit to lead evidence, if he could, to show 
that the property did in fact belong to Sestwi brothers. The first issue framed was 
to this effect. ‘The second defendant did not lead any evidence on the question 
and as the record stands there is no material on which the argument can be based. 

« Moreover, in the second defendant's written statement no relief was.sought as 
against the first defendant. The only contest was whether the plaintiff was entitled 
to refitf against thé defendants or either of them. ° 


* In Ammani Ammal v.*Ramaswami Naidu? , it was held that where the guardian 
of a minor purports to sell the minor’s propertieseas his own, the minor is entitled 
to recover possession and mesne profits on attainmg his majority without repaying 
the Uebts binding upon him discharged out of the purchase money. Therefore 
it is obvious that the second defendant cannot obtain relief against the first defendant 
and, as we have already pointed out, no rélief was sought in the written statement. 
The present argument is merely an after-thought when it became apparent that the 
plaintiff was entitled to recover the Rs. 2,654-2-6 from the second defendant. 

The result is that the appeal is dismissed as against the first respondent (first 
defendant) and is allowed as against the second respondent (setond defendant). 
The appellant will pay the first respondent’s costs and" will receive costs frotn the - 
second respondent who will also pay the appellant’s costs in the trial Court. 


The second respondent has filed a memorandum of cross-objections, but this 
has not been pressed. It is dismissed with costs as against the appellant. 
K.S. ~ , Appeal dismissed against 1st respondent. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


PRESENT :—SIR ALFRED ‘Henry LIONEL LEACH, Chief Justice AND MR. cea 
LAKSHMANA Rao. 


Ravikanti Kanoji Rao and others i e Md s Appellants” 


E p. ee" " r e 


Sri Sri Sri Mirja Sri Purapati Vizianama ‘Cae Bahtdur, 
* minor Rajah, Vizianagaram and another " -Respondfts. 


Madras Estates Land Act (1 of 1908), section 2 5 (as ‘amended by the Seating Ast VIII of 1 934)—Premium 
on old waste — Direction for payment it compromise decree passed after the Amending Act of 1934 had come 


* 





inlo orce- gExecutabitity, * o , : 
i. dd 37 M.L.]. 113 m 660. "s. 
2. (1942) 1 M.L.J. 441 : 3 L.R. (1942) Mad. 3. (1918) 37 M.L. J. 113. . 


* L. P, A, No, rof 1945.- e Ee io ad . *.4th April, 1945. 
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A compromise decree passed on the grd October, 1934, directed among other things the payment 
of a certain sum representing the premium on land described as “ old waste’. Before the date of the 
decree the amendment of section 25 of the Madras Estates Land Act by the Amending Act of 1934 
which rendered such a payment illegal, had already come into force on the 27th June, 1934. On 
a question as to the executability of the compromise decree in regard to the amount of the premium, ~ 


.. Held, that when the compromise decree was passed it was unlawful to include thereig a direction 
for the payment of the premium and that being the case, that part of the decree which related to the 
payment of the premium could not be executed. The fact that the application to pass thécompromise * 
decree was filed on the 10th October, 1933, at a time when the premium could be lawfully levied, 
could not affect the question b@cause, at the date when the decree was actually passed, the Court e 
had no power to pass, even by consent, a decree containing such*a provision which was unlawful by | 


reason of a statute, . : 

Appeal under clause 15 of the Letters Patemt agaigst the judgment and order 
of Wadsworth, J., dated 17th November, 1944, in A. A. O. No. 814 of 1943, preferred 
against the order of the District Court, Vizagapatam, dated 21st August, 1943,° , 
and made in E. P. Ng. 2 of 1943 (E. P. Mo. 40 of 1941, in O. S. No. 18 of 1923; 
Subordinate Judge's Court, Vizagapatam). 


f. Suryanarayana for Appellants. . x 
S. Venkatesa Aiyangar for Respondents. 


The Judgment of the Court was delivered by 


. The Chef fustice.—This is an appeal under clause 15 of the Letters Patent 
from the judgment of Wadsworth, J*1 *in an appeal against an order passed in 
execution proceedings in'the Court of the District Judge of Vizagapatam. The 
question raised in the appeal before the learned Judge related to an amount of 
Rs. 676 which represented a premium on land described as “old waste.’ The ° 
payment of the premium was directed by the compromise decrge. The appgglnts 
contended that that part of the decree which related to the payment of the premium 
was illegal by redson of section 25 of the Madras Esfatts Land Act, as amended 
by the Madras* Estates Land (Amendment) Act, 1994 (hereinafter referred to as 
the Amending: Act) and therefowe'the case fell within the decision of this Court 
in Ambu Nair v. Kelu Nair?. The leamed Judge dismissed the appeal as he® was 
under the impression that the compromise decree was passed before the amendment 
of section 25 in 1934. This was not in f&ct the case. The Amending Act received 
the Governor-General’s assent on the 27th June, 1934, and the compromise decree 
was not passed until the grd October, 1934.. The dateon which the Amending 
Act came into force was not mentioned at the hearing before Wadsworth, J. We 
have no doubt that it was assumed by the parties that the decree was passed before 
the Amending Act becamé effective. E . 


It is now clear that when the compromise decree was passed it was unlawful 
to include therein a direction for the paymen* of the premium and this being the 
case that part of the decree cannot be executed. The judgment of the Division 
Bench which heard Ambu Nair v. Kelu Nair®, where all the authorities on the question 
are reviewed, leave no rogm for doubt. The learned advocate for the respondents 
seeks however to get out of the difficulty by pointing to the date when the petitio» 
asking for the passing of a compromise decree was filed‘in Court. It was filed on the 
roth O«fober, 1933, when a premium could be levied in respect of “ old waste." 
His argument is that as the decree only embodied what had been lawfully agreed 
upon by the partigs in October, e1933, the decision in Ambu Nair v. Kelu Nair? 
can have no application. We are unable to accept this contention. When the 
Court passed the cofhpromise decree it was unlawful for the landholder to levy a 
premium. Therefore the Court had no power to pass, even by consent, a decree 
containing a provision which was unlawful by reason of a statute. 


* The appeal jis allowed with costs throughout? j 
Vs. ^ — Appeal allowed. 
SO ————————— 


3 , (1945) 1 M.L.J. 432. 2. (1929),I.L.R. 53 Mad. 805. 
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if]. e _  ADISUBBAYYA v. SUBBA SASTRY. ' 5i5 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :—Mr. Justice Yanva Arr. B 
Mylavaram Adisubbayya ^ *. Petitioner®’ - 
n ll WEE ILU NL E Es 
*Panchangam Subba Sastry ^ . ^ ^ ij .. Respondent. 


Magras Debt Conciliation Act (XI of 1936), sections 10 (2) and 19 (&)— Discharge of debts.under sec- 

tion 10 (2)—Statutory and not dependant on orders of the Board —Order of the Board under section 10 (2) dis- 

echarging a decree debt for non-production of accounts by the ereditor epncerned—Legality—If can be pleaded in bar 
of execution of that decree——Sd&pe of the bar of execution contained in section 19 (b). 297 x 


In respect of a decree debt méhntioned by the applicant irfhis application under section 4 of the 
Madras Debt Conciliation A@t, the Board passed an order that as the creditor concerned did not 
produce the account books they were compelled to take action against him under section 10 (2) of 
the Act according to which they said the debts dus to hifh by the debtor should be deemed to have 
been discharged for all purposes and for all occasions. In a subsequent execution application for 
_ the execution of that.decree it was contended that by reason of the order of the Debt, Conciláation 
Board, the decree &ebt stood discharged, and that there was no debt due in respect of which execution 
could be levied. NE | 2^ ud S R 

Held, negativing such a contention, that the effect provided in section ro (2) of the Act in the 
event of a statement of debts not having been.filed, of the debts .standing discharged, is statutory 
and follows as a matter of law, and no specific order is required for that purpose. There can'be noth- 
ing like action under section 18 (2) which can be taken by the Board. Such actidn of discharging the 
debt cannot be taken for the non-production of. acceunts, the penalty contemplated for which fs that 
provided by section 11 of the Act and not the penalty enacted in section 10 (2). Hance in the cir- 

. cumstances, the order of the Board was.ultra vires and should be ignored as such and the execution 
should be proceeded with, E i "MN f : E i 

Section 19 (2) ofthe Act bars only those execution petitions in which execution has been suspended 

undef sylg-section (3) of séction 18 of the Act. _ cS "MP E 

. Petition under section, 145 of Act V of 1908, praying that the High Court 
will be pleased to revise the degree of the Court of thg Subordinate Judge of Ananta- 
pur dated 13th June, 1944, and passed in A. S. Nox 56 of-1944 (E. P. No. 83 of 1943, 
in O.S. No. 607 of 1933, District Munsiff's Court; Penukonda). PME 


V. S. Narasimhachar for Petitioner. — , 
Te S. JNarasinga Rao for Respondent. 


The Court delivered the following 


JupcmMent.—The petitioner obtained an assignment of the decrte in O. S. No. 
607 of 1933 of the Distritt Munsiff's Court of Penukonda and applied in E? P. 
No.*83 of 1943 for the execution of the decree against the respondent. The res- 
pondent had filed an application before the Debt Conciliation Board under section 4 
of the Act for the settlement of his debts and in the application had mentioned this’ 
decree debt. The decree-holder in this case had filed a counter therein in which 
he furnished the necessary particulars relating to his decree debt. The Debt 
‘Conciliation Board passed an order on 19th August, 1940; Ex. D-2, in which they 
cchcluded that they were compelled to take action against this creditor inter alia 
under section 10 (2) of the Act according to which section they said, the debts due 
to him by the debtor shall be deemed to have been discharged for all purposes and 
for all occasions. Subsequently on 5th February, 1943, the execution petition out 
of which this petition arises was filed and it was*dpposed by the Judgment-debtor 
on the ground that by reason of the aforementioned order of theeDebt | Conciliation 
Baard the decree debt stood discharged and hence there was no debt in respect of 
which execution could be levied. The le&rned District Munsiff disallowed the 
objection and allowed execution to proceed. He held that the order ef the Board 
was filtra vires of its powers and that it was not necessary that it should Be set aside’ 
before exetution could be proceeded with. On appeal the learnéd Subordin’ate 


e 
. * * e 


17th Séptembeg, 1945. : 





* C, R. P. No. 1480 of 1944 
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Judge agreed with the first Court that the order of the Board was erroneous but 
was of the opinion that it was not ultra vires of its powers and that consequently 
the Civil Court had no jurisdiction to vacate, cancel or ignore the order of the Board. 
The present application is to revise the said order of the Subordinate Judge. 


Section 8 (1) ofthe Debt Conciliation Act provides : . ° 


“ On receipt of an application under section 4 the board shall unless it rejects the application® 
under section 7 pass-an order fixing a date and place for hearing the application.” 
In pursuance of the notice issyed under that provision the decree-holder appeared 
and filed the counter in which aM necessary particulars about the decree debt were® 
furnished. Section 10 (1) refers to the issue of a further notite after the examination 
of the debtor calling upon the*creditor to submit a statfment of debts within two 
months from the date of service or publication of the notice. Sub-section (2) of 


| section I0 asit then stood before its amendment by Madras Act IX of 1943, provided’: * 


__ “every debt of which a statement is not submitted to the board in compliance with the pro- 
visiorss of sub-section (1) shall be deemed for all purposes and all occasions to have been duly dis- 


charged." A 

Both the Courts below have held that the counter initially filed in this case by the 
petitioner was a statement of debt for the purposes of section 10 (1). In fact the 
learned counsel for the petitioner goes to the length of arguing that if a person's 
debt is mentioned even in-the application filed under sectfon 4 or in the particulars 
furnished under section 6 that is sufffcifnt compliance with the requirement únder 
section 10 (%) of furnishing a statement of debts. Then section 19 (a) (4) says: 


“ No Civil Court shall entertain any suit in respect of the recovery of any debt which has been , 


deemed to have been duly discharged under sub-section (2) of section 10 . . . 


On an examination of these provisions I am inclined to agre& with the view faken 
by the learned District Munsiff. The Act does not reguire that the Board should 
pass any order either under section 10 (1) or under section 10 (2). The &ffect 
provided in section 10 (2) in the event of a statement of debts not having been filed 
of the debts standing discharged is statutory and follows as a matter of law, no 
specifie order of the Board is require€l for that purpose. In fact*the order by the 
Board in this case is that the creditog did not produce accounts and that conse- 
quently it was compelled to take action under section 10 (2) of Act. XI of 1936. 
Firstly, there is nothing like action under section 10 (2) which can be taken by the 
Board, and secondly, such action of discharging the debt cannot be taken for the 
non-production of accounts. The case of non-production of accounts is covered 
by section 11 which postylates that where the necessary documents including entries 
in books of account are not produced such documents shall not be admissible in 
evidence against the debtor in any suit brought by the creditor or by any person 
claiming under him for the recovery of the debt. That is the only penalty that is 
contemplated for the non-production of atcounts and not the penalty enacted in 
section 10 (2) of the Act. Having regard to all these circumstances there is no 
doubt in my mind that theeorder of the Debt Conciliation Board was ultra vires, 
and is liable to be ignored. Attention was drawn'to the bar provided under sectign 
19. That bar is against filing of suits. With reference to execution petitions, 
sectiog T9 (b) bars only those execution petitions in which execution has been 
suspended under sub-settion (3) of section 18. The learned District Munsiff was 
therefore right in the view that the order of the Board should be ignored as a nullity 
and execution should be proceeded with. The petition is allowed with costs through- 
out, reversing the 8rder of the Subordinate Judge of Anantapur and restoring the 
order of the District *Munsiff. ? 


N we a ; ; Petition allowed. 


e - PL . ` * ‘ e 
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P o fPRIVY COUNCIL.] 
(On appeal from the High Court of Judicature at-Patna.) _ 
PRESENT :— Lorn Simonps, Sir MADHAVAN Narr AND SIR JoHN BEAUMONT. 

Chathurbüj Singh and others , E .. Appellants* 
i E v. . . i e: 
Gobind Prasad Singh Rx E .. Respondent. 

e Registration Act (XVI of 1908), section 47—Effect of registration on th® date of cperation of the document 
registered—Subsequent notice threatening*to ignore the document—Effiaacy of the document noi destroyed — Civil 
"Procedure Code (V of 1908); Order 41, rule 27 (1) (b) —Apflicabilsty—Conditions for. : 

. A document takes*effect according to,its terms from the date thereof as soon as it is registered 
unless there is anything in the &ocifment itself to indicate the Performance of any act as a condition 
precedent to the document talfing effect. 

e * A notice issued thereafter by one of the parties to the document to the other party thereof con" 


taining a threat that he would feel free to ignore itif the other omitted to gake certain steps and no 
action was taken on it by either party, is only an idle threat which could not destroy the efficacy of the 
. “ @ 


formal document duly executed and registered. | . L 


Itisonly where an appellate Court requires additional evidence to enable it to pronounce judgmen 
or for any. other sufficient cause, that the sub-rule applies. Where there is nothing to suggest that the 
appellate Court found it necessary to admit a document in evidence, in order to enable it to decidé 
the case properly and the document was one on which one of the parties relied and* which he could 
have put in evidence in the trial Court, no'case arose for the admission of such a document in 
evidence under rule 27 (1) (b) 9f Order 41, Civil Procedure Gode..  - . 


i S. P. Khambatta for Appellants, = * *- 7 . 
l W. H. Wallach for Respondent. .  . i e. 
Their Lordships’ Judgment was delivered by ` EL 


gin Joun Beaumont.—This is an appeal from a judgment and decree of the 
High Gfurt of Judicature at Patna, dated the 27th October, 1941, whieh on second 
appeal reversed the. judgmegt and decree of the Additional District Judge of Gaya, 
dated the 21st June, 1940, and restored the judgment and order of the Munsiff of 
Jahanabad, dated the 6th March, 1940, decreeing-the respondent's suit with costs. - 


The question, for determination in the appeal is whether the transactions entered 
into by the respondent, plaintiff, and the appellants, defendants, on the 24th Feb- 
ruary, 1938, resulted in a contract of tena&icy. The trial Court held that there 
"was sueh a.contract; the first appellate Court that there was no such contract ; 
and in second appeal the High Court reversed that decision, and restored the decree 
of the trial Court. & 4 ' 


. At the time of the transactions in question, the defendants owed'to the plaintiff 
~ the sum of Rs. 18,500 on a: simple mortgage, dated the 17th June, 1929. The 
first document of the 24th February; 1938, was.a usufructuary mortgage, called 
a zurpeshgidar thicca, by which the defendants mortgaged to the plaintiff their 10 
annas share in certain immoveable property. to secure Rs. 16,000 and on the terms 
that Rs. 2,500 were to be paid in cash. This was expressed to be in substitution 
for the rights of the plaintiff under the mortgage of 1989. By the second document 
of the same date the plaintiff exécuted in favour of the defendants a sub-lease, or 
katkana, of the property included in the usufructuary mortgage at an annual rent 
of Rs. 960. ~ ue ES l E Tu j 
The rent, under the sub-lease not having been paid, the plaintiff on the 15th 
December, 1938, instituted the suit out of which hts appeal ariges, in the Court 
of the Munsiff of Jahanabad, claiming a sum.of Rs. 1,055 on aecount of rent and 
interest under the sub-lease. The defences raised were that thé documents of the 
24th February, 1938, had never taken effect as.conditions precedent had‘ not been 
performed. `; — "To" . . e KM 
. Qn the 6th March, 1940, the learned Munsiff decreed the suit in favour of, 
the plaintjff. ;He held. that the usuffuctuary mortgage and the‘sub-lease kad 
been duly executed and registered, and that the documents took effect accérding 
to their terms, there being no obligation to perform any, condition precedent. . 


* P. C. A. No. 32 of 1944. iq EE : $5rd July, 1945. 
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The defendants appealed against this decision and on the 21st June, 1940, 
the appeal was allowed by the Additional District Judge of Gaya. "The learned 
Judge held that the simple mortgage of 17th June, 1929, did not appear to have 
been satisfied as there was no endorsement on the bond to that effect, and that 
accordingly the usufructuary mortgage of 24th February, 1938, was without con- 
sideration. This is Clearly an error, as the High Court pointetl out, ag the usufrucs 
tuary mortgage itself showed that the original mortgage was discharged. by the 


) terms embodied in the *usufructuary mortgage. The learned AdditionaleDistrigt 


Judge further held that the doeuments of the 24th February, 1934, were not intended 
to take effect according to their terms since the defendgnt had withdrawn the 
usufructuary mortgage from the Registry Office and jt did not pass into the hands 
of the plaintiff, and in the case of the sub-lease, both parties retained their respective 


-portions of the document and there had been no exchange of counterparts, amd, 


no notice of the tragsaction had béen given to Parsidh Narayan, the owner of the 
free-hold of the property dealt with by the documents. The learned Judge relied 
strohgly if support of his view that the matter had never proceeded beyond the 
stage of negotiations, on a notice given some time in August, 1938, by an agent 
of the plaintiff to the defendants, calling upon the defendants to pay up the Rs. 2,500 


`- in cash, to exchange the registration tickets and the documents, and to give notice 


of the transaction to Parsidh Narayan within a fortnight of the date of the receipt 
of the notice, and adding :: um AC EL SE. 
“ If you fail to comply with the terms of this notice, rny client will take it that you do not propose 


to stick to the*transaction of ijara and katkana and my client will be free to institute a suit on the mort- 
gage bond of 17th June, 1929." 


The learned Judge allowed that notice to be given in evidence in the appeal and* 
s x ž ‘ . 


it was marked Ex. B. e ^. 


In second appeal the High Court of Patna reversed the decision of the Additional 
District Judge. The learned Judges held that the two documents of the 24th Feb- 
ruary, 1938, as soon as registered took effect according to their terms, and that the 
notice of August, 1938, Ex. B should not have been admitted.in evidence, Mr. 
Justice Rowland also expressed the Ópinion that even if the notife were admitted, 
it would have no effect upon the legal position. 


Their Lordships agree with the decision and reasoning of the High, Court. 
They think it clear that the two documents of the 24th February, 1938, took effect 
according to their terms from the date thereof as soon as they were registered (see 
section 47 of the Indian Registration Act). There is nothing in either document 
to suggest that an exchange of counterparts or notice to the free-holder was a con- 
dition precedent to the documents taking effect. Mr. Khambatta, for the appellant, 
has argued that the notice, Ex. B, indicates an intention on the part of the parties 
that the documents should not take effect according to their terms and that this 
notice displaces the presumption to the contrary which would otherwise arise from 
the terms of the documents. It appears that the original of thisnotice was filed 
by the plaintiff with the plafnt, but it was subsequently withdrawn by the plaintiff 
in circumstances which are not disclosed. The Y BIS however, possessed a 
copy which he could have proved at the trial bad the plaintiff declined to produce 
the osiginal, and this he made no attempt to do. In the first appeal, however, 


. the defendant tendered*aecopy which does not appear to have been strictly proved, 


and the learned,Judge admitted $t in evidence as already stated. Their Lordships 
agree with the view of the High Court that the admission of the document was not 
justified by the terms of Order 41, rule 27 (1) (b). This Board has pointed out in 
Kessowji Issur v. Great Indian Peninsula Railway Company? and in Parsotim v. Lal Mohar® 
that it is ogly where am appellate Court requires additional evidence to enable it 
.to pronougce judgment or for any other sufficient cause, that the sub-rule, applies. 


There is nothing to suggest that*the “first ‘appellate Court found it necessary to 





1. *1907) 17 M.L.J, 347: LR. 34 LA. 2. (1931) 61 M.L.J. 489: LR. 58 LA, 254 : 
115: ELR 31 Bom. gor (P.C.). LL.R. ro Pat, 654 (P.C). - g 


d 
r 


` 


s 
2 


e 
In ° - ' SATYANARAYANA, Jn-re ` = 521 


admit this document in order to«enable it to decide the case properly. The document 
was one on which the defendant relied and which hé could have put in evidence 


' in the lower Court and, in their Lordships’ view, no case arose for admitting the 


document,in appeal. Their Lordships further agree with the view of Mr. Justice 
Rowland that even if the decument be admitted, it cannot have the effect claimed 
efor it. "Ehe documtnt contains a threat as to what the plamtiff would feel free 
to do if the defendant omitted to take certain steps. The plaintiff took no action 
on the aotice, nor did the defendant treat it as cancelling the usufructuary mortgage 
„and sub-lease and restoring fiis liability under-tht original mortgage. An idle 
threat of that sort cagnot destroy the efficacy ôf two formal documents *duly 
executed and registered., o : ` 


e T 
For these reasons their Lordships will humbly advise His Majesty that this 


ə *ppeal should be dismissed. with. costs. 


Solicitors for Appellants: Hy. S. L? Polak @ Co. : 7 

eSolicitors for Respondent: T. L. Wilson &? Co.. e so 

V.S. ao M 00 ` Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn. Justice CHANDRASEKHARA AIYAR. | 

Kaza Satyanarayana amd others ^^ - E .* Pelitioners.* 


Madras Gaming Act. (III of 1930), sections 9 and ®—Evidence negativing element of profit or gain to owner 
of the house concerned—Conviction under section 9, not warranted—Scope and effect of section6—Nature of the 
evidence afforded by the instruments of gaming anid the persons found in a place searched under section 5. 


ð Under the definition of a ‘common gaming house” as defined in section 3 of the Madras Gaming 


Act, the element of profit or gain is an essential ingredient and, when this is negatived by the evidence 
in thf , there is nothing to warrant a conviction of the persons found in such house under sec- 
tion 9 of the Act, which postulates of course the position that persons found gaming were present 
for the purpose of gaming in a garming house. : à ‘ 
All that section 6 of the Act says is that the instruments gf gaming and the pérsons found in a 
place searched under section 5 shall be evidence that such place is used as a common gaming house - 
and that the persons found therein were present for the purpose of gaming, although no play was 
actually seen by the police officer or any of his assistants. It is only a piece of evidence inesupport 
of the prosecution for an offence under section 9. But it would be wrong to treat it as conclusive 
evidence warranting a finding of guilty of the personssfound therein without arything more. ' 


Petitiqn under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment of the Court of the Joint 
Magistrate, Bezwada, dated 25th April, 1945, in G. A. No. 22 of 1945 preferred 
against the judgment of the Court of the Stationary Sub-Magistrete, Gudiwada, 


* “ 


a 


in C. C. No. 1791 of r944. i | . 
* C. K. Venkatanarasimhan for Petitioners. — 
The Public Prosecutor (V. L. Et&raj) for the Crown. 


The Court made the following 

OnpEzR.—The learned Sub-Divisional Magistrate has ‘misdirected himself 
on the meaning, scope ahd effect of section 6 of thè Gaming Act. All that the 
se&tion says is that “ any card, dice, gaming table or cloth, board’ or other instru- 
ments of gaming found in any place entered or searched under the provisions of 
section 5, or on any person found therein shall be evidence that such place ¢s used 
as a common gaming house, and that tlfe perspns found therein. were there present 
for thé purpose of gaming, although no play wastaetüally seen byethe police officer 
or any of his assistance." It is only a piece,of evidence in supporj'of the prosecution. 
Hg was wrong in thinking that it was a conclusive piece of evidence warranting a 
finding of guilty without anything more. « On the other hand, in this case, the 
trial Court found on the evidence adduced that the third accused wets not using 
the House for purposes of any profit. These are his words ‘‘ The evjdenee adduced: 
shows thaé the accused is not deriving any profits’ by running a gaming hou". 





- 
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* Cr. R. C. No. 675 of 1945. . * «ist November, 4945. 
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Under the definitión of a common gafning bouse, the element of profit or gain is 
. an essential ingredient and, when this has been negatived, there is nothirfg to warrant 
a conviction under section 9, which postulates of course the position that the persons - 
found gaming were present for the purpose of gaming in a common gaming house. . 
` "The convictions are set aside and the fines, if paid, will be refunded. `The 
property seized will be delivered back to those from whom they were seized. 
j Petition allowed. 


V.S. s 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. * — * 
d PRESENT :—MR. JusricE RAJAMANNAR e 
Mulla ‘Madina Saheb ` . e Qo Appellant*: . 
: l . 9. i 2s , e - ] 


The Province of Madras represen&ed by the: Collector of | 
West Godavari, Ellore "OO a .. Respondent. 
Workmen® Compensation Act (VIII of 1923), section 19 (2) and section 12 (2)—Principal paying cogpene 
sation claiming right to indemnity from contractor— Jurisdiction of Civil Court. e B 
There is nothing in the Workmen’s Compensation Act which makes ùn order for compensation 
to the dependants of a deceased workman. to which a person like a contractor, sought to be made 
» liable to indemnify the principal paying the compensation was not a party, binding on him for all 
purposes including the liability to indemnify. An order awarding compensation is entirely distinct 
and different from ah order allowing or disallowing a claim for the indemnity, The Commissioner 
has jurisdiction to decide the question of liabélity to indemnify the principal. aM 
Section 19 (2) of the Workmen's Compensation Act precludes the Civil Court from deciding 
any question which is to bé decided by the Commissioner under the Act. Where the principal with- 
holds an amount due to a contractor claiming it as indemnity for compensation paid by him to a 
deceased workman's dependants without obtaining from the Commissioner a declaration of a right 
to such indemnity and the contractor sues in the;Civil Court for the recovery of the amount so witgheld; 
the principal ca@hnot rely on his right to indemnity as a defence in the Civil Court as head not 


. established the right before the Commissioner, Section 19 (2) of the Act is no bar to the contrac- 
tor's suit but it will be a bar to the principal asserting his right t8 indemnity. _ ° 
os be e * ^ 4 " 
° Appeal against-the decree, of the Court of the’Subordinate Judge of Ellore 


in A.S, No. 301 of 1943 preferred against the decree of the Court of the District 
70€ ‘ .-. 


Munsiff of Kovvur in O.S. No. 287 Ùf 1941. ` : 
K. Kameswara Rao for Appellant. e ES : 
. The Government. Pleader- (K. Kuttikrishna Menon) for Respondent, e 


.' "The Court ,delivered thé following 20 
. . JuneMENT.s-Lhe plaintiff is the appellant. He was a contractor under the 
Public Works Departmert and entered into a contract, (Ex. D-18) on the 29th 
February, 1940, for doing some work on the Nidadavole-Chettipet Road. It is 
said that during the execution of this work a cooly named Subbadu slipped and 
fell into a‘canal and got drowned on the'gth April, 1940. This accident was 
reported to the Commissioner zppoirted *under the Workmen's Compensation 
Act,"tinder section 10-B of the said Act.: The Commissioner issued a notice on-the 
6th May,.1940, to. the Ghiefe Engineer to the Governmest to submit a statement 
of particulars antl also make the necessary deposit as provided under section TOA 
(2) oftheAct. The Chief Engineer replied disclaiming liability to pay any compensa-. 
tion on&he ground that the cooly accidentally fell into the canal and died on account 
of epileptic fits that he*was suffering from. Subsequently, however, on further 
-—— correspondence between him ang ¿hè Commissioner, the Chief Engineer admitted 
liability in his letter dated 4th September, 1940, whereupon a compensation of 
Rs. 500 as fixed by the Commissioner was remitted to be paid over to the dependants 

of, the. deceased workman. ^1 dE RU 
 Admittetily moneys were due to the plaintiff for the work done by him under 
the contract and in paying his dues the Government deducted a sum of Rs, 500 
bein; the amount which was‘ pid 4s cofnpensation to the dependants of the 
deceased workman and the balance after deduction was paid to the plaintiff on 





9» 
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* S. A. No. 2030,0f 1944. i : 20th September, 1945. 
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rith November, 1940. Immediately the plaintiff sent a notice through his lawyer 
to the Govérnment reiterating the protest which he had made even at the time 
of the recdipt of the balance of the amount and categorically denying his liability 
to pay the sum of Rs. 500 as indemnity to the Government. No action appears 
to have bégn taken by the Government on this notice though in Ex. P-1 the pro- 
ceedings of the Executive Engineer, Godavari West at Nidadavole, we find the 
following sfatement being made by the Executive Engineer— 


e. “This also presumed that he will be getting a notice from the Corfimissioner to present his objec» 
tion statement, if any, and that he cn represent his case to the Commissioner, if necessary.” 


* Evidently there was ng proceeding before the COmmissioner as was contemplated 
by Ex. P-r. The plaintjff ghen filed the present suit for recovering the sum of 
Rs. 500 still due to himein respect of the work done by him under the contract 
and for interest on that amount. The plea of the Government in the written 
statement was that the Civil Court hadeno jurisdiction sirce the Commissioner 
had decided under the powers given to him by the statute the liability of the em- 
ployer to pay compensation for the injury caused. In paragraph 5, it is stated— 

*' The Commissioner of Workmen's Compensation Act of’ 1923 held the deceased to be a 
workman within the meaning of the Act and that compensation is therefore payable under section 


18 (2) ofthe. . . . . Act and that the defendant (Chief Engineer) is entitled to be indemnified 
by contractor (plaintiff).” . 


In answer to a questior from me the learned Government Pleader admitted that 
there was no order of the Commissioner *hofding that the Government is entitled 
to be indemnified by the contractor. : 


Both the lower Courts have dismissed the suit on the ground that section 19 (2) 
of the Workmen’s Compensation Act (VIII, of 1923) deprives the Civil Court of 
jurifiigion to entergain the suit. Section 19 (2) is in these terms :, 


** No Civil Court shall have jurisdiction to-settle, decide or deal with any question which is by . 


or ureder this Act required to be'settled, decided or dealt with by a Commissioner or to enforce any 
liability incurred under this Act." e e 


To understand the contentions of the parties in thi$ case it is nec 
to section 12 of «he Act which is in these terms : 


** (1) Where any person (hereinafter in this segtion referred to as the principal) in the course 
of or for the purposes of his trade or business contracts with any other person (hereinafter in this 
section tefersed to as the contractor) for the execution by or under the contractor of the whole or any 
part of any work which is ordinarily part of the trade or business of the principal, the principal shall 
be liable to pay to any workman employed in the execution: of the work any compensation which 
he would have-been liable to pay if that workman had been immediately employed by him; and 
where compensation is,claimed from the principal, this Act shall apply as if references to the prigcipal 
were substituted for reference? to the employer except that the amount of compensation shall be. 
caleulated with reference to the wages of the workman under the employer by whom he is immediately 
employed. : 

(2) Where the principal is liable to pay compensation under this section, he shall be entitled 
to be indemnified by the contractor, or any ofher person from whom the workman could have 
recovered compensation and where a contractor who is himself a principal is liable to pay compen- é 
sation or to indemnify a principal under this section he shall be entitled to be indemnified by any 
person standing to him in the Telation ef a contractor from whom the Workman could have recovered 
cempensation, and all questions as to the right to aud the amount of any such indemnity shall, in 
default of agreement, be settled by*the Commissioner.” 


essary also to refer 
® 


e 
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» e * * 
It is clear that the right of the Government to,withliold the sum of Rs. 500 from «=æ». 
the amount admittedly due to the plaintiff is "based on the right given to them 
as principal under sub-section (2) of section 12. But that Sub-section provides 
that all questions as to the right to and the amount of any such indemnity shall, 
in default of agreement, be settled by the Commissioner., In this cas&éhere was no 
agreement between the Government and the contractor in regard to the right 
to or the amount of indemnity. From the eutset, the plaintiff was protesting 
against the action of the Government in withholding the amount of*Rs. 500. In 
my opinion in such circumstances as mentioned ahoye, when the right.of the Govern- 
ment to be indemnified is peing' disputed by the plaintiff'the question had to be 
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decided by the Commissioner. I do not agree that is was incumbent on the plaintiff 
to have approached the Commissioner or to have applied to the Commissioner for, 
adjudication. It was the Government that was claiming a right to be indemnified 
and if that right was not accepted by the contractor, then the question 7 as to the 
right” had to be settled by the Commissioner and,'in my opinion, it is asreasonable 
construction to hold that it is for the party claiming a right to ‘initiate proceedings e 
for adjudication in respect of that right. 


Admittedly there was no reference to the Commissioner and no decision by 
him of either the right to or.the amount gf the indemnity claimed by the Government.e 


The learned Government Pleader contended that the latter part of sub-section 

(2) of section 12 will only apply When a-contractor admits fpat the Government was 
held rightly liable to pay compensation, but nevertheless he was notliable to indemnify - 
the Government. He also.contenfed that once the Commissioner had:decided * 
that the Government was liable to pay' compensation, the Government obtained 
an apsolute right to be indemnified by the contractor and it was got open to*the 
contractor to deny such right ofindemnity. ‘There are two answers to his contention. 
The first is that there is nothing in the enactment itself which excludes any case of 

. disputed right to indemnity from the jurisdiction of the Commissioner to adjudicate 
under sub-section (2) of section 12. When the words of the statute are : 

** wll questions zs to the right to and the ajnoynt of any such indemnity . + . Shallbesettled 9 

by the Commissioner.” pu 
I do not think the Court will be justified in reading words which are not to be found 
in the enactment so as to exclude certain questions as to this right.to the indemnity. , 
The second is more important as it concerns a fundamental principle of all civilised 
jurisprudence. In this case admittedly the plaintiff was not*a party to the pro- 


° ceedings of the Commiissioner in.and by which it wąs decided that compensation 
was payable by the Government. No notice even went to the plaintiff. It i$ not 
: necessary for me to decide whether notice had to go as was held in Bisweswar v. 


Khagendra!. But the fact remains that there-was no notice and the plaintiff was 
- not a party and there is nothing in the? Workmen’s Compensation Act which makes 
an order to which he was not a party bjnding on him for all purposes including his 
further liability to indemnify the principal held liable to pay compensation under 
section 12 (1) of the Act. The contention.of the learned Government Pleader 
amounts to this. A principal may even wrongly be held liable to pay compensation 
by the Commisgioner or it may be, as in this case, a principal may agree to pay 
compensation. Then in spite of the fact that the liabiljty was wrongly incurred 
or was incurred without any adjudication, the contractor will be liable to indempify 
the principal and will not have à right to place material before the Commissioner 
to show that the order to which he was notea party was not correct and cannot 
adversely affect his rights. ‘To me the Act does not appear to contemplate .this 
. injustice. The learned Government Pleader says that the party, i.e., the contractor 
may approach the Commissioner to review the order granting compensation, but 
so long as he doe» not get that order set aside, the Government will have an absoluge 
right to ke indemnified in respect of the amount of Compensation paid. There is 
nothing in the Act to support this contention. An order awarding compensation 
is entirely distinct and dffferent from an osder allowing or disallowing a claim for 
«mee the amount of indemnity. Thege may be an order for compensation, but there 
may not be an order allowing indemnity. Section 30 of the Act providing for 
appeals.to the High Court mentions separately an appeal against an order awarding 
compensation: in clause’ (a) and an appeal against an order allowing or disallowiftg 
any claim fag the amount of indemnity under the provisions of sub-section (2) of 
section, 12 under clause (d). : : E 
eIt is true that section 19 (2)*pretlude$ the Civil Court from decjding any 
question. which is to be decided by the Commissioner under the Act. But this 
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provision far from disentitling the plaintiff from obtaining any relief really dis- . 


entitles the defendant-Government from succeeding on any plea based upon their , 


right to indemnity. In fact this provision leaves them without any defence whatever, 
because they claim to withhold an amount to which the right has riot been declared 
by the Commissioner as it ought to be the case—and it was disputed by the contractor. 
The lower Courts were therefore wrong in holding that tht suit was barred by 
section 19 f2) of the Workmen's Compensation Act. ' 


e  Afit does not appear that there is any other defenct to the suit, the plaintiff 


ewill be entitled to get a decree as prayed for with.costs throughout. Time for 


payment—3 months. e 
Leave refused. M ° l securi 


e KS. are % oe. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
* PRESENT :e- MR. SipxEY WapswortH, Officiating Chief Justice ann Mn. JUSTICE 

PATANJALI SASTRI. vi 

Nemathanpatti M. M. PL. Annadhana Chatram, through its mana- 
ging trustee, M. M. PL. Chokkalingam Chettiar, -° .. 'Afpellant* 

i ' Da ` l . 

P. K. P. R. M. Raman Chettiar and othets. .. Respondents. 
Succession. Act (XXXIX of 1925), section 361—Right of unsatisfied creditor of testator Yo proceed against 


property in the hands of his executor—Limits— Executor also legatee of that property in trust for a charity —Decree 


after impleading executor as legal representative of testator—Execution against property devised to charity—Objec- 
tions dp— Proper procedure—Civil Procedure Code (V of 19009, section 4.7 and Order 21, rule 63—Scope. 


6 
Tr¥st—Creation—Essentials— Mere credit entry without setting apart corresponding amoifnts—JNot sufficient 
to create a trust fund — Unfinished biglding devised to charity with directions to feed the poor in it after completing 
the construction—Validity of devise. ú 
Practice— Undervaluation resulting in trial in a Court of lower pecuniary jurisdiction—Objection to jurisdic- 
tion— Sustainability on appeal—Suits Valuation Act (VII of 1887) P section 11 (2). 


The mere fact that the expenses relating to the conftruction of a building were debited by” testator 
in his lifetime in a folio headed “‘ chatram building account ° cannot be taken as showing that such 
expenses came out of any trust fund so as to malf the building the property of the trust. Mere 
credit entrieg in one's own accounts are not sufficient to create a trust unless corresponding sums are 
actually set apart and appropriated to the charities.. 

Ramanathan v. Palaniappa, (1945) 2 M.L.J. 164: LL.R. (1945) Mad. 500, relied on. 

Where however the testator by his will devised such a building to the charity and after certain 
bequests to his second wife ang daughter and direction to pay his debts left the residue of his estate 
to his “ private charity funds ” appointing his sons and after them their male heirs, executors to carry 
out‘all the provisions of the will, there is a valid devise to the charity as a specific legacy of the building, 
albeit unfinished at the time. The mere fact that the will gave discretion to the executors to vary 
the dittam or established scale in conductimg the poor feeding in the building after completing its 
construction cannot be construed as an indication that the testator did not intend to divest himself 
and his heirs of the title to the property and to vest it in the executors as trustees for the charity, The 
use of the words *' private charity” in the will can in its context mean only that the control and 
management was to continue"in the tgstator's own family and it canot be taken to imply that no 
real trust was intended to be created. The feeding of the poor is clearly a pubtic charitable purpose 
and the will operates as a devise of fhe property to the executors in trust for that purpose. 

But the right of ań unsatisfied creditor of the estate to proceed against the assets in jhe hands 
of the executor cannot be resisted by the latter on the plea that he holds it as a legatee (trustee of the 
charity) whose title has been perfected by his own breach of duty in hot completing the administration 
of the estate. 26 " e 

Where in respect of a suit commenced against the testator the executor* was brought on record 
as his legal representative and a decree passed, the decree can be executed. against the property in 
tfe hands of the executor. It is not necessary for the decree-holder to bring another suit to enforce 
his right under section 361 of the Succession Act. "A general administration action is not essertial 
for enforcing the right under the section. E . . 


Fayshandra Ray v. Satishchandra Ry, (£930) |, L.R..58 Gal. 170, distinguished. , 3 : 
The executor. having been impleaded as legal representative in the suit his objéction to attachment 
of the trust property.must be determined under section 47 of the Code of Civil Procedure as a.question 
e 
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relating to the execution discharge or satisfaction of the decree and not by a separate suit under Order : 
21, rule 63 as the executor must be taken to have litigated in hts capacities both as executor as well 
as the specific legatee of the property in question in trust for the charity. : 
Ramanathan Chettiar v. Levvai Marakayar, (1899) 10 M.L.J. 64: L.L.R. 23 Mad. 195 (F.B.) 
distinguished. l : 
An objection to want,of jurisdiction on the ground of undervhluation cannot be entertained in 
the appellate Court unless the undervaluation has prejudicially affected the disposal of te suit. e 
Appeal against the decree of the Court of the Subordinate Judge, Devakottai, 
in A. S. No. 41 of 1943, ‘preferred against the decree of the Court of the District 
Munsiff of Devakottai in O. S.No. 247 of 1941. : 
"The Advocate-General (K. Rajah Aiyar) for Appellant. e 
S. Venkatesa Aiyangar for Respondents. mS 


e 
The Judgment of the Court was delivered by = 
Patanjali Sastri, 8.—Yhis appeal arises out of a suit brought by the appellarit 
as the managing trustee of a certain charity known as “ M.M. PL. Annadhana 
Chatram ” at Nemathanpatti, Ramnad District, for release of a certain land and 
building from attachment effected' in execution of a decree obtained by the first 
respondent (hereinafter referred to as the respondent) against the legal representa- 
. tives of one M. M. PL. Palaniappa Chetty. 


Palaniappa Chetty was carrying on banking and meney lending business in 

various places in India and Burma witle his headquarters at Nemathanpatti. In 

1923 the respondent brought a suit against Palaniappa and others in the District 

Court of Pyapone in Burma for recovery of possession of certain lands and premises 

with mesne profits. During the pendency of the suit Palaniappa died in 1925, 
having made a will dated 2nd June, 1925, whereby he bequeathed the bulk of his 
separate properties to various charities and appointed his two sons Chokkafingam 

g Chetty, the appellant herein, and Kasi Chetty execators under the will to carry 
out the directions contained therein. These execujors were brought on record 

as the legal representatives of Palaniappa in the suit. Kasi died subsequently 
and hig widow Alamelu Achi was substituted in his place. After a protmécted 
trial the suit ended in a final decree dated 16th October, 1939, directing the appellant 

and Alamelu Achi to pay to the plaintiff, the respondent in the present appeal, 

a sum of Rs. 83,131-13-0 for mesne profits and costs. ‘This decree was transferred 

* o9 the Court of the Subordinate Judge of Devakottai for execution and among 
other properties the house property now in question was attached by-order of Court 
dated 91st January, 1941. The appellant objected to the attachment of the suit 
property on the ground fhat it was “a choultry for poer feeding " having been 
dedicated by his father to the said charity. The objection was overruled by order 
dated 1st April, 1941. The appellant then filed a petition on gth April, 1941, 
under Order 21, rule 58 of the Civil Procedur® Code on behalf of “ Nemathanpatti 
Annadhana Charam” as'the managing trustee thereof claiming that the building 

* placed under attachment belonged to the Annadhana Chatram charity started by 
his father, that he was feeding Brahmins and other persons évery day in that building 
and that he had no other right therein except the right of a trustee. He accordingly 
prayed that the property should be declared to belong to Nemathanpatti M. M. PL. 
Annadlfana Chatram and released from the attachment. The claim was rejected 

by order dated 27th July, 1941, and this suft was brought on 20th November, 1941, 
-— -ander Order 21,*rule 63 to eStabéish the right claimed by the appellant as the 
managing trustee fég and on behalf of the charity to the property attached. The 


trial Court decreed the claim and raised the attachment, but the lower appellate - 


Court reversed the decree and dismissedethe suit holding, among other things, that 
no dedicatiofeof tht suit property to any charitable purpose was made out. 

' The miin question for determination én this second appeal accordingly is 
whethef theré has been such a completed dedication of the suit buildirfg for the 
charitable purpose of free feeding of the poor that Palaniappa or his representatives 
could no longer claim property in it, EO 
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Before considering the question it will Be convenient to state a few facts which 
form the back ground and as to which there has been no dispute before us. Palaniappa 
Chetty became divided from his sons and his brother's sons in 1919 and his 
first wife, the mother of the appellant, died in Karthigai of the Tamil year Dunmath 
corresponding to Novembes-Deeember 1921. On the 16th day of her death, the 

econcludiag day of*the funeral ceremonies, Palaniappa started in honour of her 
memory the charity of feeding the poor in an old building belonging to him in his 
mativeevillage Nemathanpatti. No fund, however, was set apart as an endowment 

efor the purpose at the time.* In or about. September, 1922, Palaniappa Chetty 
began the constructiongf the suit building. Lhe atcounts maintained by-Palanjappa 
Chetty between 1923 and 1925 have been filed as Ex. P-3 and they show that Pala- 
niappa was entering the gums spent for the construction of the building in a separate 
Solio headed “Chatram building account." Before the construction was com- 
pleted, he died, as already stated, in 1945, anfl the building, was finished early in 
1926. On its completion an inscription carved in stone with the words “ M. M. 
PL? Nemathanpatti Annadhana Dharmasala " in tamil was fixed- above the*front 
doorway. The building as completed includes a small temple devoted to the deity 
Sri Subramanya built in the traditional style with a gopuram or turret above the 
roof, a stupi or flag post and a stone peacock, the emblem of the deity, in front. 
Within the compound of the premises are a small tank and a nandavanam or garden * 
for the supply of flowers for worship in the temple. The builtling comprises a 
lecture hall and spacious pials, and the tot&4l fost of construction amounted to'about 
15 lakhs of rupees. i j 


Turning now to the main question the learned Advocate-General put the case 
for the appellant in two ways: The legal effett of the facts adverted to above, taken 
cumulatively was to establish an appropriation, even during the lifetitne of Palani- 
appa, of the land and the swpérstructure under construction to the charitable purpose 
of using thé same when completed for feeding the poor. Alternatively, if there 
was no such appropriation during his life, the land and building were devised under 
his will to the , chatram charity. As reliance was placed on the recitals in the- 
will in support of the first branch of the contention also, it will be convenient to set 
out here the relevant provisions in some detail. After referrmg to the members 
of the family, the partition of 1919, the state of his health, and -the necessity for 
making *' arrangements in respect of the matters connected with the affairs of charity, 
hamely, my estate’s private charities, which are being and have been till now 
conducted by me"! the will proceeds as follows : i ` 


L! * - 

* In respect of the properties relating to charity out of my personal properties, an accofint is 
maintained in the name and style of PL. T. and in respect of other properties an account is maintaine d 
in the name and style of M. M. PL. Particulars are mentioned in the charity accounts as to what 
amounts have been set apart till now for tl@e respective charities and what amounts have been set 
apart as funds therefor till now, what amounts*have been spent till now.in connection with charities 
from the funds set apart therefor and what amounts have been given to others which are,to be 
realised, Such amounts as are to be realised should be duly realised and added to the said fund. 

PR e 49 * * T * ko 
e . 4 + 

Apart from the already existing building, etc., set apart for Annadhana Chatram Charity founded 
in Nemathanpatti, the building which is now under construction on the eastern side of fhe road and 
which is almost complete except for a small portion, should be completed and the said Afnadhana 
charity should be properly conductéd from out Of the sgid charity funds. 


+ 
* * x * e. * e * 


. The charities, namely, Nandavanam (flower garden), Pasumadam (cow sheds), Vedaparayanam 
Ratasalai temple kattalais, etc., started by me in Viralimalai should he properly conducted. The 
buildings situate in that village and the buildings set apart for the respective charities should be used 
for that charity only. The above-mentioned charities should be well conc;1cted gecording to the 
same Dittam (established scale) as they have been conducted till now, having regard to circumstances, 
the then prevailing rates and prices, by increasing or glecrgasing their dittam according tó discretion.” 


Then follow certain bequests to his second wife and his daughter after which the 
will continues as follows ; , | . E 
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** The funds remaining after meeting the txpenses of these items which are to be met from my 
estate as aforesaid should be added to my private charity funds. Those who are holding the position 
of executors as mentioned below have authority to manage all matters connected with my private 
charities and my estate as aforesaid, to conduct all that should be duly conducted, to maintain accounts 
properly in respect therefor, to sell or exchange, having regard to profit, the circumstagces and the 
necessity, all the moveable and immoveable properties except thase buildings that have been ear- 
marked for the respective charities. i ; . z 


* * * c * te BEEN" ex ® 


As I have appointed my gldest son Muthukaruppan Chettiar alias Kasi Viswanathan Chettiar 
and Chokkalingam Chettiar as executors for conducting all thegacts aforesaid, they and after them, 
their eldest male heirs shall duly hold*the position of the executors and they shall conduct all matters e 


M 


. as mentioned above." | e" a i 
As regards the suggestion that there was a ded!cation of,the property in question 
to the charity by Palaniappa during his lifetime, it is to le observed that no such 
case appears to have been raised in the Courts below, the only claim being tha* , 
the-property was given to the charity by*and under the will of Palaniappa.. That 
being so, we do not think that it is open to the appellant at this stage to put forward 
such a case which plainly is not a pure question of law. Even assuming it is a matter 
of legal inference from facts established by the evidence as suggested for the appellant, 
we fail to see any basis for such an inference. It would appear, no doubt, that , 
, Palaniappa had been conducting a feeding charity since the death of his first wife 
and debiting the expenses in a separate folio opened in the name of the charity, 
but itis not proved that he had actualy get apart and appropriated any sum for the 
purpose as a, trust fund. I: is a^common practice among Nattukottai Chettiars to 
make credit entries in their books of account in the names of various charities which 
they are conducting and debit the expenses in the same account, but it has been , 
repeatedly held that such credit entries are not sufficient to create a trust upless 
corresponding sums are actually set apart and appropriated t6 the charities Pride 
Ramanathan v. Palaniappa*). The mere fact, therefoge, that the expenses relating 
to the construction of the building in question were debited in a folio headed ‘‘ Chat- 
° ram building account" cannot*be taken as showing that such expenses came out 
of any trust fund so as to make the building the property of the trust. The evidence 
no doubt discloses an intention on the part of Palaniappa to dev®te the building 
when completed to the feeding charity which he was conducting, but this is far 
from showing that there was a eomp ied dedication of the building while it was 
still under construction. The learned Advocate-General.could not pofnt to any 
particular time or occasion when such dedication could be said to have taken place. 
For all these reasons we cannot accept the suggestion that the building.in question 
had been dedicated to thg charity before Palaniappa digd. "s ' 
We are, however, inclined -to agree with the appellant’s contention that the 
. building in its then unfinished state was devised under Palaniappa Chetty’s will 
to the Annadhana Charity. ‘The-will is in Tamil and the official translation, quoted 
above, of the passage in italics is not quite'accurate. A translation: closer to the 


e  origifial would run thus : MET M 
* For the Annadhana clfatram established at Nemathanpatti, " besides the building which 

already exists, the buflding now under construction on the eastern side of the road and almost comple 
except for a small portion should be completed, and the said Annadhana Charity should be properly 
conducted from out of the said charityfunds." ^" — - f ; 
The point to be noted is that the words “‘ For the Annadhana chatram established 

«-- at Nemathanpatt," which océfus at the beginning of the sentence can fairly and 
reasonably be taken to qualify not only the building already in existence but also ` 
the new building which was nearing completion. Thus construed, the passage 
taken along with the later passage. which excepts ** those buildings that have been 
ear-marked far the respective charities * from the scope of the power of alienation 
cenferred on the executors, indicates in our view that the building in question, albeit 
unfiwished at thé time, was devifed*às 4 specific legacy to the Annadhans charity, 
the context making it clear that the testator intended that the charity should be 
"nA D ————— —»'»—»———————— ————— ——À OQ Ó—ÁH— 
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conducted in that building when completed. ` We cannot agree with the learned 
Subordinate Judge that the discretion given to the executors to vary the ditam, 
or the established scale for the conduct of the charities shows that there was no 
binding obligation on the executors to carry on the charities and that the testator 
did not intend to divest himself and his heirs:of the title to the property and to 
evest it in «he executbrs as trustees for the charity. It will be Seen that the testator, 
after directing the payment of his debts and bequeathing some pecuniary legacies, 
Jeft the residue of his estate to the charities named in the will. Tt is thus clear that 
ehe did not intend that any portion of his estate should go to his sons whom he 
appointed executors under the will. Under thése circumstances, the expression 
“ private charity ” used in tbe wil? can only mean, as suggested for the appellant, 
that the control and management was to continue in the testator's own family 
, as provided for in the will, and it cannot be taken to imply that no real trust was 
intended to be created. The feeding of the oor is clearly a public charitable 
purpose, and we are of opinion that the will operates as a devise of the suit property 
to the executo«s in trust for that purpose. ; : 

/ The question next arises as to whether the property is on that ground not to be 
liable to answer the respondent's debt. It was urged for the appellant that the 
position was the same as if third parties had been appointed trustees for the charities , 
under the will, in which case the executors, having completed the building after 
the death of the testator and fixed the sjone inscription, must be taken to.have . 
assented to the legacy and handed over the subject of the legacy; viz., the building, 
to the specific legatees so as to complete their title as against the executors. (Vide 
section 333 of the Indian Succession Act.) It was accordingly submitted that, 
though the respondent was entitled under seotion 361 of that Act to claim payment 
of hise¥ebt out of tfe property in the hands-of the legatee, he could. not proceed 
against the property by attgchment and sale in execution of his decree made against 
the appellant as the legal representative, bùt only by a separate sux. We are of 
opinion that this contention cannot prevail “In the- first place, it is not correct 
to say that the appellant stands in-the position of a mere legatee. He is the exe- 
cutor of the wilt charged with the duty of Administering the estate of the testator 
and carrying out the provisions of the will The administration is not yet over, 
for the respondent’s debt remains unpaid. The law casts upon an executor the 
obligation to discharge all the debts of the testator of which he has notice before 
paying or delivering the legacies bequeathed under the will (section 325 of the 
Indian Succession Act). The appellant was thus bound to pay, or to make provision 
for the payment of, the rgspondent’s debt before carrying out the directions of the 
wil] in regard to the Annadhana charity. Pointing out the distinction between an 
unsatisfied creditor's right to proceed against the executor and his right to follow 
the assets already distributed to the legatees in order to obtain payment, Lord 
Davy observed in Harrison v. Kirk}. ° BL 

* In the first case he is exercising merely a legal right. In the other he is exercising an equitable 
right which is given him by the equitable doctrine of the Court of Chancery, because he has no legal 
right against the legatees ; he has no legal right against the residuary legateejhis only legal right 
is against the executor. But the Coart of Chancery, in order to do justice and to avoid the evil of 
allowing one man to retain whatis really and legally applicable to the payment of another naan, devised 
a remedy by which, where the estate had been distributed either out of the Court or in Courtewithout 
regard to the rights of a creditor, it has allowed tbe creditor to recover back what has been paid to the 


beneficiaries or the next of kin who derive title from the®degeased testator or intestate. In that case, 
no doubt, equitable defences may be made to the claim,"* j 


(Gf. section 94, Ill. (a) of the Indian Trusts Act). * 


Gan the “legal right” of an unsatisfied creditor to proceed against an asset 
of the testator in the hands of the executor be resisted by the latter on phe plea that 
he holds it as a legatee whose title has been perfected by his own breach of duty, 
and that ghe creditor could only work out hif ‘equitable remedy *in, appropreate 

. proceedings? „We think not, for to admit of such a plea would be to..allow a 
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wrong-doer to take advantage of his own wrong. * It follows that the appellant, 
not having completed the administration of the estate and discharged the res- 
pondent’s debt, must, in relation to the suit property, be deemed to be merely in the 
position of an executor, and the respondent is entitled to levy executipn against 
the property under the decree obtained by him. * °- e^ X 


Furthermore, even if the respondent's claim against the appellanf were to be? 
regarded as based on the*equitable right of an unpaid creditor to follow thg assets 
in the hands of a legatee who-has received the legaty, we can see no reason why. 
the might should not be exercisetl by*the respondent, in the circumstances of this 
case, by executing his decree. It has no doubt begn held in Jaychandra Ray v» 
Satishchandra Rayt, where the légatee was a third party (the shebait of a temple) 
that such right can be exercised only by a suit and not by levying execution undeg | 
a judgment against the legal repreSentative. It is unnecessary to make any pro- 
nouncement on that question for the purposes of this appeal as we are of opinion 
that it can ‘have no application to the facts of the present case. Hege the appeMant 
was a party to the suit and to the decree made therein, and, being the executor 
as well as a satisfied legatee as he claims to be, must be deemed to have litigated 
in both capacities, and, his title in either case having been derived under the same 
” will, whatever pleas were available to him in the one capacity or the other must 
be deemed to have been concluded by the decree. It is to be noted that the will 
does not nominate the appellant as the ‘trustee of the charities but charges him as 
executor to carry out all the directions contained therein including those relating 
to the conduct of the charities.. - In such circumstances.it would as it seems, to us, 
be carrying technicality to the verge of absurdity to hold that the respondent must 
bring another suit against the appellant to enforce his right under section 381 of 
the Indian Succession Act. There seems to be no warrant in the section for the view 
suggested for the appellant that the right under it can ‘be enforced only by nreans 
of a general administration dftion. $9 


. > 
. Two further points have been raiged on behalf of the respondent in bar of the 
áppellant's suit. One is that the suit is barred, under section 47 of the Civil Pro- 
cedure Code. The appellant, it is said, was a party to the suit and that the 
objection. put forward by him to the attachment of the suit property falla to be 
determined under section 47 as a question relating to the execution, discharge or 
satisfaction of the decree and not by a separate suit. The appellant, however, 
insists that a differentiation should be made between his capacity as executor and 
his eapacity as.the.specifit legatee of the property in question in trust for the Anna- 
dhana charity, and that accordingly his claim on behalf of the:charity must be 
regarded as falling under Order 21, rule 58, and, the claim having been negatived, 
the present suit to establish the right of the tharity is maintainable under rule 63 
of that order. If, as we have already observed, the appellant must be taken, in 
the ‘circumstances of -this case, to have litigated in both capacities in the suit, 
there is no room for suck differentiation being made in tRe course of the execution 
proceedings. . Rtliance was placed on the Full Bench decision of this Court én 
Ramanathen Chettiar v. Leovat Marakayar?, where it was held that a claim made by a 
personeas a trustee on behalf of a charity for release of trust property from attachment 
in execution of a decree obtained against fim in his individual capacity did not fall 
under section 244 of the old Code corresponding to section 47 but had to be dealt 
with under sectiof,278 corresponding to Order 21, rule 58 of the present Code. 
There the judgment-debtor' was.a trustee under an independent right which was 
in no manner connected with the transaetion which led to the personal decree passed 
against thefa. The circámstances here, as we have indicated, are quite different 
and the case has no application. The respopdent’s objection to the maintainability 





of the suit must therefore prevail’ E č 5 
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The other plea in bar is- based upon the lack of pecuniary jurisdiction in the 
trial Court to entertain the suit. The appellant has valued the property in question, 
which has admittedly cost more than a lakh of rupees to build, at only Rs. 1,000 
on the plea that the property has no market value as it belongs to a charity and 
is inalienable. This view *was' accepted by the trial Court which accordingly 

e entertainted the suit, but was rejected by the Subordinate Judge who has held that 
the suit having been deliberately undervalued and the valuation not having been 
Amended on objection raised by the. respondent was liabl® to be dismissed for want 

Sof jurisdiction also. The learned Judge has however, overlooked the provisions 
of section: 11 of the Sgits Valuation Act. Sub-Section (2) of that section olearly 
provides that even wherg olajectiof to want of jurisdiction was taken in the Court 
of first instance at or befere the first hearing; the appellate Court should not enter- 

a $ain the objection unless it is satisfied for reasons to be.recorded by it in writing 
that the undervaluation has prejudicially affected the disposal of the suit on its 
merits. Otherwise, the appellate Court, if it has before it the materials necessary 
for the determénation of the other grounds of appeal to itself, is required to dispose 
of the appeal, “ as if there had been no defect of jurisdiction in the Court of first 
instance. . . . . The learned Subordinate Judge has not considered the 
question from this point of view." The respondent’s learned Counsel has not, 
attempted to show how the undervaluation, assuming that the suit was undervalued, 
has prejudicially affected the disposal of the suit on its merits. The objection, - 
therefore, on the ground of undervaluation should not have been entertgined.  ' 


In the result, the appeal fails and is dismissed with costs. 


* ou KS, onu du 0] 0 Appeal dismissed. 
ct. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: ' PRESENT :—MR. Justice YAHYA ALI 
Rao Sahib P. V. Rangayya* ° _.. Petitioner* 
v. a ES P 
Tatavarty Nagdpotha Rao and others ox .. Respondents. 


Civil Procedure Code (V of 1908), Order 21, rules 6, 49 and Section 52—Appiicability—Partnership— 
Death of pariner—Suit on promissory note by— Decree against legal representatives Decree. against , assets of 
deceased partner— Mode of enforcing—Special procedure under rule 49 tf available— Interference in revision. 


M who was a partner in M & Co. died in February, 1937. The business was continued by the 
surviving partner Rin the name of M & Co. In 1938 a third person sued on-a promissory note exe- 
cuted by the deceased and obtained a decree in 1939 against the legal representatifes of M, the decree 
being against the assets of M ia their hands. In execution of the décree the decree-holder applied 
under Order 21, rules 46 and 49, Civil Procedure Code, for the attachment of the assets belonging 
to the deceased M in the partnership. The Court ultimately directed that the surviving partner 
should deposit into Court the amount claimgd in the execution petition in satisfaction of the charge 
.on the profits in his hands created under Order 21, rule 49 of the Code. Against the said order a 
revision petition was preferred to the High Court, di E 

Held, that the special procedure prescribed by Order 21, rule 49 was not applicable to thé case, 
because, there was no partnership in existence as such at the time*of thesuit or at the time of the appli- 
gtion for execution, and that the remedy of the decree-holder was to proceed wader Section 52 of 

e Code. , 9 ` . i 
Held further, that the revision petition was maintainable even though the petitione? might also 
have the remedy by way of suit to set aside the order under rule 49 of Qrder 21 of the Code. * 
Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of tht District Munfiff, Masulipatam, 
dated roth May, 1944 and made in E.P: No. 299 of 1940 in O28. No. 546 of 1938. 
e K. Subba Rao for Petitioner. E i - i 
Gh. Raghava Rao for Respondents. —- - ., e. 
*'The Court delivered the following E we se MEE 
Jupement.—H. W. Maidan who was'a partner in Maidan amd, Go., died in 
February, 1937.- [The business was continued by:the surviving partner Rao 
O aaa 
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Sahib P. V: Rangiah, who is the petitioner here, ir the name of Maidan and Co. 
Jaldu Venkatasubba Rao obtained a decree in O.S. No. 546 of 1938, District Mun- 
siff's Court, Masulipatam, against the legal representatives of the aforesaid Maidan, 
the decree being against the assets of Maidan in their hands. The decree was 
passéd on gth ‘June, 1939. “In execution of the decree the decreeholder applied 
under Order ar, rulé 46 and under Order 21, rule 49 for the attachment of the, 
assets belonging to the deceased Maidan in the partnership. The procedure pres- 
cribed in rule 49 of Order 21 was followed and ultimately after the appointment 
of a receiver, examination of accounts and the detérmination of the value ‘of the, 
share in the goodwill of the business that belonged. to Mau the Court below 
directed that-the surviving partner who was the objegtor, should deposit in Court 
the amount claimed in the execution petition in satisfacigon of the charge on the 
profits in his hands created under Order 21, rule 49. ‘This petition is to revisg . 
that order. . : e j - 


in the meantime in the course of the proceedings taken under Order 215 
rule 49, orders were passed for-the production of accounts and an appeal taken 
against the said order was rejected in October, 1941, on the. ground inter alia that 
no appeallay. The appellate Court, however, gave some directions as to the lines * 

*on which further enquiry should be conducted in tbe matter and pursuant to 
the- same, theDistrict Munsiff passed a further order on 5th October, 1943, which 
was of a preliminary nature directing tlte receiver to conduct the examination of * 
the accounts*for the purpose of answering certain specific questions that were formu- 
lated. The receiver submitted a report after giving an opportunity to both 
sides and ultimately the order which-is now sought to be revised was passed by the + 
District Munsiff — . * e tit 


. A preliminary objection has been taken by Mr. Raghava Rao for the respon- 


dents as to thé maintainability pf the petition. It is urged that a remedy by way 
of a regular suit was available tq the petitioner against the order made by the lower 
Court under Order 21, rules 46 and,49 and that consequently a revision pught 
not to be allowed. The contention is that the processes prescribed in rules 46 and 
49 of Order 21 are different modes ofeattachment laid down under the Code for 
different kinds of property, that rules 41 to 57 deal with such different kindg of attach- 
ment and that rule 58 provides for claim being made to properties so attached 
or objections being taken to the respective kinds of attachment enumerated in the 
earler rules including rules 46 and 49. He therefore contends that there being a 
right under rule 58 for the party aggrieved to put forward a claim or an objection, 
a right of instituting a suit under rule 63 of Order 21 is available in the event of 
the claim being defeated and without exercising those rights it was not open 
to the petitioner to pursue the remedy by way*of revision. This objection doés not 
appear to be sound for various reasons. ‘To Start with I am not certain if Order 21; 
«e rule $3 has any application to a case of this description. That rule follows upon 
rule 58 and under rule 58*what is required is that there shduld have been an attach- 
ment of property*and on the ground that such property is not available to suoi“ : 
attachmegt a claim.is preferred to the property attached.or objection is made to 
the attachment. The underlying fact is that there was an attachment of property 
in execution of a decree. No doubt, rule 46 of Order 21 specifically contemplates 
«=æ attachment. Buteis is difficult wehold on the language of rule 49 that there is 
anything in the nature of actual attachment. What the rule actually provides 
appears to be a process in substitution of the ordinary process of attachment. 
Under sub-rule 2 of that rule the Court makes first what is called a charging ordér 
charging theeinterest of the partner who is the judgment debtor in the partnership 
property and the profits with payment of the amount due under the decree. Subse- 
quently, another order is na n áppbinting a receiver of the share of such partner 
in the profits and of other moneys which may be coming to him in respect of the 
patnership. Thirdly, the Cours may issue directions for the taking of accounts and 
making all inquiries and lastly the Court may make an order for the sale of such 
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` interest. In addition to these specific ordtrs the Court may make such further 
orders as might have been directed or made if a charge had been made in.favour 
of the decfee-holder by such partner or such further orders as the circumstances 
of the case may require. It is thus clear that at no stage does sub-rule 2 contem- 
_ plate the Igvying of an attachment of property such as would amount to an attach- 
ement within the meaning of rule 58 for the purpose of entitling the person aggrieved 
to prefer a Claim or an objection. Turning to rule 46 of Order 21, I have already 
stated ghat that rule expressly contemplates an attachment but even with reference 
„to that rule, it has been held that where the garnishee denies the existence of the 
debt, the provisions gontained in. rules 58 and 63 of Order 21 do not apply— 
Butchayya v. Krishnamachari+, 11 must be pointed out. that the learned. Judgés 
in that case took this view in spite of the Full Bench decision in Chidambara Patter v. 
, Ramaswami Patter®, distinguishing the Full Bench case on the ground that in that 
case the question was not whether whenethe existence of the, debt is itself denied, 
the denial of the garnishee can be considered to be a claim or objection under 
Order 21, rule 58. Besides this aspect of the matter, the remedyeby way of 
revision can be denied only if the alternative remedy is certain and conclusive and 
, not ambiguous. It would appear that in this case ex majore cautela, the petitioner 
has adopted the other remedy of instituting the suit,; but in that suit the respondent 
has as defendant raised the contention that the suit itself is not maintainable. ` That 
is only by the way. In'any view of the matter if the Court should*be of the opinion 
that the Court below had no jurisdiction wider Order 21, rule 49 to make the’order 
complained against, even if there was some other. remedy open t6 the person 
aggrieved, it would in my opinion be proper for this Court to interfere. - A similar 
argument that when there was a remedy by sujt open, revision should not be allowed 
wastepelled by a Diwision Bench of this Court in Official Receiver, Guntur v. Seshayya*. 
It was pointed out by the learned Judges there that it has never beer held by this 
Court that because the petitioner has a remedy by way of a suit, therefore this Court 
has no power to interfere by way of revision. Cases in which this’ Court has inter- 
fered in revision in spite of the fact that the petitiener has another remedy are, it 
was there observed, too numerous to be quoted. For these reasons, I overrule the 
preliminary objection raised by Mr. Raghava Rao. : l TE 
, Going to the merits of the case, the first contention put forward by Mr. Subba 
Rao is thft Order 21, rule 49 has: no application to the case because in the present 
case there was no partnership in existence as such at the tinie of the suit or at the 
time of the application for execution. As stated before, Maidan died in 1937, 
and the suit itself was filed in 1938, the decree therein having been*passed in 1939. 
With the.death of Maidan, the partnership consisting of himself and Rao Sahib 
P. V. Rangiah became dissolved and no fresh partnership was formed. The legal 
representatives of the deceased Maidan did not come into the partnership. Rule 49 
of Order 21, does not apply to the case of a dissolved partnership. Sub-rule 1 
says that property belonging to a. partnership shall not be attached or sold in,exe- 
cution of a decree other than a decree passed against the figm or against the partners 
agsuch. Admittedly in the presènt case the decree in O. S. No. 54 of 1938 was not 
passed against the firm: of Malan and Co., or against a partner-of the firin as such. 
The suit was on.a promissory note executed by Maidan in his individuat capacity 
and the decree was passed against his assets in the hands,of his legal represerftatives. 


The subsequent provisions of rule 49 are clear]y confined to the case mentioned 
in sub-rule i. By sub-rule 2 the Court may on the application of the holder of a 
decree ‘against a partner make an order charging the interest of such partner, the expres- 
signs ‘‘a partner " and “such partner" meaning obviously a partner in the firm 
assuch. Later the rule refers to the appointment of a receiver,of the,share of sach 
partner in the profits and also of any other money which may. be. coming to him in 
respect of jhe partnership, and further orf, thetrule states that the Court might make 


1. (1995) 70 M.L.J. 20: LL.R. 59 Mad: 966. _ 67 (F.B.), A "e 
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such other order.as might have been directed or made if the charge.had been made 
in favour of such decree-holder as partner. Under sub-rule 4 every application for 
an order under sub-rule 2 shall be served on the judgment-debtor and on his 
partners or such of them as are within British India. The entire scheme of this rule 
therefore is based upon the concept that there is a partnership in exisgence at the 
time when the proceSs was sought to be taken out or that the décree which is sought 
to be executed was made against the partners in the firm as such ; t.e., the persons 
should bear the character of partners in the firm at the time. The principle under; 
lying this rule as stated by Mv. Subba Rao is to prévent as far as possible the dis, 
~turbjng or dislocation of the wotking-of a continuing partgership. The principle 
itself would cease to apply as also the respective proyisigns of the rule in the case 
of a defunct or dissolved parthership. To this objection Mr. Raghava Rao has 
hardly any answer. All that is stated is that this rule should be read with section 5e 
-(1) of the Civil Prqcedure Code.* That section provides that where a decree is 
passed against a party as the legal representative of a deceased person and the 
decrte is for the payment of money out of the property of the deceased, it may be 
executed by the attachment and sale of any such property. To such a course the 
petitioner has.and can have no-valid objection. In fact the decree is against the 
property of the deceased, if any, in the hands of his legal representatives. What the 
- petitioner objects to is the setting in motion of the special machinery provided in 
-rule 49 which leàves him without any remedy whatever by way of appeal or perhaps 
by way of a separate suit. Section 52^s of a general nature which applies to all 
cases where'a decree is sought to be executed in respect of a debt due by a deceased 
‘person against his representatives in interest. But rule 49 of Order 21, is in the | 
nature of a special rule covering a special class of cases, wiz., decrees passed against 
firms or against partners in the firm as such. With regardeto such decmees it is 
open to the Court to execute the decree in the special manner presctibed by the 
rule. Where, the fundamentals of the rule are not satisfied, it is clearly outside 
the provirtce of the Court to 4nvoke the aid of thé said rule. 


" At this stage in answer to" this particular objection Mr: Rahgava Rao raised 
another preliminary contention, viz.,*that the petitioner should Rave come up to 
this Court at a much earlier stage £o gét the prior orders passed in this matter 
revised and that his failure to do so would preclude him from seeking to get the 
present order revised. I have indicated the various orders passed in the earlier 
stages of the proceedings and from a perusal of those orders, it is clear that none 
of them was of a definitive or conclusive nature. It is not as though the petitioner 
raised this objection for the-first time at this stage. I find. that in the counter filed 
by him on goth April, 1940, to the execution petition, he raised the plea that Maidan 
having died in 1937 the partnership became dissolved and there was no share of 
Maidan which could be charged with the dgcree amount in thé case. When he 
was directed to produce the accounts by the District Munsiff's order dated the 
'5th July, 1941, he objected and he carried the matter in appeal. The appellate 
Court held that no appeal lay, but gave some directions foe further enquiry. While 
the enquiry Wwas.pending it was:not open or necessary for the petitioner to invoke 
the revisional jurisdiction of this Court. The en@uiry was completed and the 
receiver Submitted his report and when the order was passed by the Court in pur- 
suance"of the receiver’s report making specific directions for the production of the 
required amount into Court, «that Was ihe appropriaté stage at which he could 
invoke the revisiógal jurisdiction'of this Court. 


Besides this main contention, Mr. Subba Rao has raised two other objections 
to the order under revision, but since [ agree with him with regard to this main 
plea and I am nct impressed with the.other two arguments, it is unnecessary for me 
to examine, them.. In the result the petition is allowed and the order of the lewer 
Coyrt is set aside. Execution canrfot procedd against the petitioner undgr rule 49. 
But the attdchment made under Order 21, ,rule 46 will subsist. The petitioner 
will get his costs from the resppndent in this Court. . ik 

BVV . o ©  -  '" Petition allowed. 
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“thy p% SANKARAN NAMBISAN V. THACHUTAYYA KAIMAL. - -595 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


l PRESENT :—MR. Jusricg PATANJALI SASTRI AND MR. Justice Koman. 
Puthukuzhi Neelakantam Nambisan’s -son Karnavan Sankaran l 
Nambisan "n , .. Appellant? . 
: Y. e e 
*Koottal Manikkam  Devaswam Utama  Manikkam Keralan Td 
Thachutayya Kaimal Avergal : å .. Respondent. 


Madras Agriculturists’ Relief Act (fV of 1938), section 20, Proniso—4Applicability— Court executing decree 

also the Court which passed it—Section 20 not inapplicable and if stay is ordered scaling down application must 

be made within sixty days-—Std® obtained by junior member of Hindu joint family— Manager cannot apply deyond 
sixty days of stay order for scaling dawn. ° i 

It cannot be said that seetion 20 of the Madras Act (IV of 1938) has no application to a case 

where the Court executing the decree was also the Court which passed the decree and that an appli- 

cation for stay made and ordered under that section must e ignored. Where stay has been ordered 


* 


in such a case the proviso to the section is attracted so as to make it incfmbent on the judgment- 
debter to file an application for relief under section 19 within sixty days of the stay order. | 


Any member bf a Hindu joint family in the case of a family debt has the power to-apply for 
relief under the Act and as ancillary thereto for stay under section 20 and any stay order obtained 
by him would operate to bar an application for relief made by the manager beyond sixty days of such 
order. - 2 : 

. Appeal against the order of the Court of the Subordinate Judge, Ottapalam, 
dated ist July, 1944, in E. A. No. 264 of 1944 in O. S. No. 46 of 1932. . 


D. A. Krishna Variar and D. H. Nambudtipad for Appellant. 
P. Govinda Menon tor Respondent. g 
The Judgment of the Gourt was delivered by 


`~ @Patgnjali Sastri, —This appeal arises out of an application under section 19 
of the” Madras Agriculturists’ Relief Act, 1938, to scale down the decree passed 
in Q. S. No. 46 of 1932 onetht file of the Subordinate Judge’s Court of Ottapalam. 


_ The decree was passed upon a hypothecatiom bond executed by defendants 
I to 4 who were members of a tarwad governed byerdinary Hindu Law. . Defend- 
ants f to 3 are brothers and the fourth defegdant-is the son of the first defendant. 
The mortgaged properties having been sold, a personal decree for the balance 
remaining due on the hypothecation was fassed on 27th January, 1938. Certain 
propeftiess belonging to the family which had already been attached were sought 
to be sold in execution of this decree. At that stage the fourth defendant filed 
an application (E. A. No. 878 of 1940) under section 20 of the Act for stay of exe- 
cution, and stay was ordered. But the fourth defendant did not file any appli- 
cation for scaling down fhe decree under section 19 within sixty days thereafter, 
The first defendant who is the manager of the family applied again for a stay of 
execution in E. A. No. 1055 of 1943 on 20th December, 1943. This petition was 
dismissed so far as the properties of the tarwad were concerned, but stay was ordered 
as regards the first defendant's personal liability under the decree. The first defend- ' 
ant then filed the present application as the karnavan of the tarwad for scaling 
down the decree under section*rg of the Act. This application was dismissed as 
Barred by time under the praviso to section 20. Hence this appeal. 


The question of bar under section 20 arises not with reference t@ the stay 
obtained by the first defendant. in E. 4. No. 1055 of 1943, for the present appli- 
cation under section 19 was admittedly filed within,sixty days of the order of stay, 
but with reference to the stay obtained by the fourth defendant ih his earlier appli- 
cation for stay E. A. No. 878 of 1940 which, as we have alreadyestated, was allowed. 
I* is argued for the appellant (first defendant) that inasmuch as the Court which 
was executing the decree was also the Curt which passed the decree, section 20 
had, no application to this case, that therefore the application tnade*by the fourth 
defendant under that section for stay should be ignored and that as thfs Court hds 
held in Kumaraswami v. Thiruvengadathan! that apart from the peried prescfibed 





O*A., A. O. No. 480 of 1944. . = + 8th October, 1945. 
` i i I. (1939) 2 M.L. J. 308: LL.R. (1939) Mad..886, ` oe 
`~ 
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under the proviso to section 20, there is no period of limitation for making an appli- 
cation under section 19, the present application should not have been dismissed 
as barred by time. We are unable to accept this contention. There is nothing 
in section 20 of the Act as we read it to warrant the distinction sought to be made 
on behalf of the appellant between anexecution-preceeding taken ina Court which 
passed the decree amd a similar proceeding taken in a Gourt other than the one 
which passed the decree. In both cases applications for stay can be made under* 
section 20 and if a stay ig ordered, then the proviso to the section is attracted so as 
to make it incumbent upon the judgment-debtor te file an application for relief 
under section 19 within sixty dass of.the stay order. Š 


` It was next urged that the fourth defendant whe is,only a junior member of 
the tarwad had no authority to'make an application on behalf of the tarwad under 
section 20 and any stay order obtained by him could not operate to bar an appli 
cation made by the karnavan undér section 19 even though the latter application 
was filed beyond sixty days of such order. It is no doubt true that a junior member 
of a'Hindit joint family cannot act so as to bind the family as a whole by the conse- 
quences of his Act. But section 19 of the Act expressly empowers, in the case of a 
debt due by a joint Hindu family, any member of the family whether or not he is the 
judgment-debtor to apply for relief under that section, and as the relief of stay under 
' section 20 is only ancillary to the application for the relief obtainable under 
section 19, it must follow that any member of a joint family in the case of a family 
debt must also have the power to D for stay under section 20. We are therefore 
of opinion that although the fourth defendant was not the karnavan or the manager 
of the family, the consequence of his obtaining the stay order under section 20 
in E. A. No. 878 of 1940 was to make he period of limitation provided in section 20 
applicable tq the present application made by thefirst defendant as the mamager or 
karnavan of the family. „This contention therefore must also be rejected. 


In the result the appeal fai]s and is dismissed with costs. 
K.S. - e  —— ` Appeal dismissed. 


. IN THE HIGH COURT GF JUDICATURE AT MADRAS. i 
PRESENT :— Mn. Justice BELL. . 
Anne Venkatasubba Rao : ..  Petgioner* 
v. 
Anne Bhujangayya and another Respondents. 
Court- Fees Act VII of 1879), Schedule II, Articles 1 and 18—Application under section 33, Arbitration 
Act, %o set aside award—Court-fee payable—Fiscal legislation—Strict construction. ` 


LÀ 
, An application under section 33 of the Arbitration Act praying that an award should be set 
aside is leviable to a court-fee of annas twelve under Article 1 of Schedule II of the Court-Fees Act. 


A fiscal enactment, such as the Court Fees Act, rfiust be strictly construed and where there is any 
doubt the benefit of it should be given to the tax-payer. 

Petition under section 11g of Act V of 1908, praying shat the High Gourt will 
be pleased to revise the order of the Court of the Sübordinate Judge, Guntur, date 
29th March, 1945, in unregistered I. A. No. of 1$45, in O. P. No. 8 of 1945. 

V. Rangachari for Petitioner. 

The Government Pleader (K. Kuttikfishna Menon) for Respondents. 


The Court delivered the fefibwing 


| JUDGMENT.— The petitioner was the respondent in certain arbitration proceed- 
ings at the conclusion ef which he desired to set aside the award which presumabty 
had been made i veni him. He therefore filed an application under section 33 
of the Arbitration Act, 1940, praying that the award should be set aside. He filed 
it as an ordinary application or petition andepaid in accordance with Article 1 (b) 
of Schedule M. of the Madras Court-Fees (Amendment) Act, a fee of twelve annas: 








* O, R. P. No. 602 of 1945. 5 75 26th October, 1945. 


I + . 


* ® 

s’ * 7 

IH] ° . . THAMBI IYENGAR, In re. 537 
Objection was raised by the authorities ‘to this fec and the Subordinate Judge 

of Guntur in whose Court the proceedings took place made an order on the 29th 

March, 1945, that the applicant should pay a court-fee of Rs. 100.: Hence this 

petition. , : 

In his ®rder the learned Judge dealt with the points made by the petitioner's 
*counsel ande agreed with him that Article 18, Schedule II of the Court-Fees Act 
which prescribes a fee of Rs. 100 in certain circumstances applies only to- appli- 
eations"made under paragrapks 17 and 20 of Schedule fi of the Civil Procedure 
Code, which have been repealed by the Arbitration’ Act and are now represented 
approximately by secti$ns 14 (2) and 20 of that Act. Paragraphs 17 and 26 like 
sections 14,and 20 do notein “ny way deal with applications to set aside an award. 
No specific provision, af the learned Subordinate Judge agrees, is made in the 

* Court-Fees Act for such applications. The learned Subordinate Judge, however, 
felt that an application to file an award under section 31 was Zkin to matters provi- 
dedefor in section 20, namely, an application to file an arbitration aggeement in 
Court and therefore that a similar fee should be payable. He thought that an ` 
application to set-aside an award would be an independent application for an 

e independent relief and that as such the same court-fee should be payable-as on 
an application to file an award. : 


It is an old principlé of fiscal legislation that it must be strictly construed and 
that where there is any doubt, the benefit of itShould be given to the tax-payer. The 
learned Government Pleader agrees that this is the true position with regard to such 
legislation. There is no doubt that this particular application is not provided fcr 

* in the Court-Fees Act. The application in question has to be brought under some 
exisfingeprovision anal all that can be done is to use the general article; namely, 
Article 1. The Court-fee paid therefore, namely twelve annas, was correct and 
the order of the Subordinate "Judge must be set aside. 


^" 9 
Only the Government appears as respondent ; there .will therefore be no order 
, as iO costs. 


B.V.v. °° | m Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. : 
PRESENT :——Mm. JUSTICE CHANDRASEKHARA AIYAR. EE 


* 


Thambi Iyengar and others ~ p- Petitioners* 


Madras Gaming Act (IT of 1930), sections 5 and 6— Warrant issued unffer section 5— Contents —Presimp- 
tion under section 6, depends on proper compliance with terms of section 5—Absence of proof of house being used 
for profit or gain—Convictions—Sustainability. 


It is desirable that officers who issue warPants under section 5 of the Gaming Act take good care 
to employ the language of the section in the wafrants, provided, of course, they are satisfied on infor- ` 
mation received by them, that any place falls within the definition of a “ common gaming howse ” 
within the Act. 7 Y : 

It is only if there is a proper complfance with the terms of section 5 that thee presumption under 
section 6 will apply. In the absence of proof by specific evidence that a house was used for profit 
or gain of the person owning or occupying it, the presumption under section 6 does not atse and the 


convictions under the Áct cannot be sustained. p oe 
Petition under sections 435 and 439 of the Criminal Procedure Code, 1898, 
praying that the High Court will be pleased to r&fise the judgmeat of the Court of 
the Sub-Divisional Magistrate, Kumbakonam, in C. A. No. 12 f 1945 dated 23rd 
April, 1945, preferred against the order of the Court of the Stationary Second Class 





Magistrate, Kumbakonam, in C. C. No. 1280 of 1944. 2$ 
G. N. Chari for Petitioners. „` d ps i 2 
The Public Prosecutor (V. L. Ethifaj) oh behalf of the Crown. * . ^ , ° 
* Or. R. C. No. 640 of ` 945. ý 2. » 26th October, 3945. 
. (Cr. R. P. No598 of 1945). . o te ee 


P i ioo X . 
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_ The Court made the following ° — - . ES 


ORDER. —Only a technical objection has been taken to the correcjness of the 
convictions in this case under the Gaming Act, but I am afraid the objection has 
° to be allowed. ‘The warrant issued under section 5 does not set out that the Deputy 
Superintendent of Rolice, who issued it, had reason to believe that the house in 
question was being used as a “ common gaming house." All that it gtdtes is thate 
information had been laid before him that gambling was going on in house No. 67, 
Iyengar Street. It is only if there is a proper compliance with the terms of s&ction s 
that the presumption under settipn 6 will apply. As a matter of fact, there is no 
. proof in this case, apart from the presumption that can besraised under section 6, 
that the house was used for the,profit or gain of the person owning or occupying it. 
In the circumstances, the presumption does not arise andgin the ene of specific 
evidence, the convictions have to ke set aside. e, 


It is desirable that officers who issue warrants under section 5 of the Gaming 

` Act&ake good care to employ the language of the section in the warrants, provided, 

' of course, they are satisfied on information received by them, that any place falls 
within the definition of ‘‘ a common gaming house " within the Act. 


- The convictions and the sentences-are set aside. The fines, if paid, will be * 
* refunded. The. cash (M. O. 3 seized from the first accused will be given back 


to him. : 
7 V.S. E JE 8S . Convictions set aside, 
oo IN THE HIGH COURT OF JUDICATURE AT. MADRAS: 
PRESENT :—Mg. Jones YAHYA ALI, : d 
Naliuri Rangacharyulu a . Am Petitioner? 
e U. — | to 
g Kondamadufula Vajjala Redgi and another P .. Respondents. 
Furisdiction— Hee of suit for purposes of —Subject-mailer of plaint related to things which iod a real 
money vglue. 


. Where the prayer in a plaint was to declare the-orders of the trustee and" the Hindu Religious 
Endowments Board regarding the dismissal of the plaintiff as ultra vires and illegal and that hence 
they did not affect the right of plaintiff to the office of archaka in the suit temple, ` 


Held, that on a general reading of the whole plaint, the prayer amounted in substÉnce to asking 
for a restoration of the plaintiff to the archaka's office and riot merely for a declaration and as the 
subject-matter of the plaint was so related to things which have a real money value, the value of the 
suit for purposes ef jurisdiction must be taken as the market value of the property affected, 


.  Vasireddi Veeramma v. Bufchayya, (1926) 52 M.L.]. 381 : IL.L.Re 50 Mad, 646 and Dalrus Banoo 
Begam v. Nawab Sayeed Asgur Ali Khan, (1875) 23 W.R. (Civil) 453, referred to; : 
Petition under section 115 of Act V of 1908, praying that the High Court will 
. be pleased to revise the order of the District*Court, Guntur, dated 6th April, 1944, 
in C. M..A. No. 138 of 1943, preferred against the order of the Court of the District 
: Munsiff of Guntur (Principal) dated I 5th ee 1943, in O. S. No. 178 òf 1943, 
„etc, 
K. Kameswara Rao for Petitioner. e 
M. Seshachalapathi and P. Chandra Reddi for Respondents. 
The Court delivertd the following e 


--— |». JUDGMENT. —-The question dhat is common to both these petitions is m iefes 
. the prayer asked for in the plaints in O.S. Nos. 178 and 179 of 1943, on the file of 
the District Munsiff? $ Court, Guntur, amounted really to asking for a declaration 
that the orders complained of were ultra vires and illegal or whether théy amounted 
, to asking also for a restoration of the respective,plaintiffs to the archaka's office: 

* — [tis eonceded by the learned, counsel for tHe petitioners that for ascertdining 
thf$ the merze form of the prayer will not be looked into but the substance thereof. 
In thg plaint in O.S. No. 178 the prayer is for a declaration that the order dated 








| * C. R.gPs, Nos 1103 and 1103 of 1944. 1gth September, 1945. 
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18th Decémiber, 1940, by the trustee and tlre order dated -12th July, 1942, of the 
Hindu Religious Endowments Board regarding the plaintiff's dismissal are ultra 
vires of their powers and wholly illegal, unjust and void and hence do not affect 
the right of the plaintiff to the office of archaka in the suit temple. This idea of a. 
declaration to the effect that the order does not affect the plaintiff's right to the- 
archaka's office wasalso mentioned specifically in the same terms in paragraph III 
6 (f ) of the*plaint as also in paragraph V. Likewise in the plaint in O.S. No. 179 
of 164g, the prayer is for a declaration couched in the game terms and that part 

, of it which seeks for declaratien that the plaintiff's right to the office of archaka is 
not affected, is repeated in two other places. e 


e * 

It is argued by Mr, Kamesw^ra Rao that what the plaintiff intended to ask 

for was only a bare declaration concerning the illegal and ultra vires nature of the 

e *irders in questionvand that he did not intend to ask for his restoration to the office. 
The general reading of the plaints and the particular form in «which the declaration 
has, been asked for does not however support this contention. Holding then that 

in substance beth the plaints prayed for the plaintiffs’ restoration to tHe archaka's 
office, the question in whether. the order of the lower Court returning the plaints for 

e presentation to the proper Court is correct. i S 


. 


- " - 


In Vastredd: Veeramma-v. Butchayya,! it was held that where the subject-matter. 
is so related to things which have a real money value that the relief asked for will: 
affect these; then the value of the suit forthe purpose of jurisdiction is to be* taken 
as the market value of the property affected. In Dalrus Banoo Begum v. Nawab 
Sayeed Asgur Ali Khan,? the learned Judges observed : © 


“They (the plaintiffs) ask not only that the defendant may be declared to have wasted the endow- 
mei ang thereby to haw betrayed her trust, but also that she may be turned out of her Mutavalleeship 


and they, theplaintiffs, be appointed in her room. The plaintiffs say that what they claim does not 


admit of being properly estimatedeby a money value, but this is not so. Under the towleutnamah 
mutavallees were to receive six twenty-eighths of the produce of the estate, a very considerable sum; 
and the plaintiffs’ claim to this suft as an appurtenance to éhe office of mutavallee was easily to 
be estimated in money." l E f us 
In the second plaint, the averment was made that the plaintiff'sfather had,a two 
third share in the archakathwam and as a result of a family partition, the plaintiff 
became entitled to two-ninth share in the s&me and that as per the established usage 
of thé tefnple, plaintiff was getting his term of service performed by his brother 
since 1938.0n an undertaking that the said Srinivasacharyulu should enjoy his 
share of income also in the inam for a term of five years and perform his terms of 
service during that period. "There is therefore a direct reference t$ the emoluments 
and profits of the office. * Having regard to the rulings Cited above and the various 
recitals in the respective plaints and the declaration asked for and the relation that 
exists between the office and the emoluments attached thereto, I am inclined to agree 
with the view taken by the Courts below. Both the civil revision petitions are 


dismissed. Full costs in C. R.P. No. 1102 of 1944. No costs in C.R.P. No. 1103 of 
1944. - Ro. rain : Wo 


e V.P.S.. l : ———— € e Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mn. Justice Kuppuswami AIYAR. 
. 


S. R. Viraraghava Aiyangar $9 ° .. Peliliongr.* = 


Madras Essential Articles Restricted Acquisition Order (1943), section. 3. (1$— Acquisition prior to order 
toming into force— Transportation into a locality after the order had come into force there—No offence made out 
under section 3- (1). . . i 


- S = e 
e The Madras Essential Articles Restricted Acquisition Order came into force inefhe Kumbakonam 
Municipality on 14th March, 1944. A pegson who bad prior to that date bough certain paddy 
——Á——DQÀÀÀ——— —ráÓ— MÀ pM HM MM — MM ÓHP€—MMÓTÓQnÀ— m——PÁ——— 
ud. (1926):52 M.L.J. 381 : LL.R. 50 Mad. 646. . 2. (1875) 23 W.R. (Civil) 453 at 455. 
* Cr. R.'C. No. 459 of 1945. | : 26th October,*1945. 
(Cr. R, P. No, 422 of 1945). . . . 
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at Perambur in Tanjore taluk but brought the same into Kumbakonam on 2nd April, 1944, after the 
order had come into force in that Municipality was prosecuted and convicted for am offence under 
section 3 (1) of the Order. In revision, 

_ Held, that as there was no acquisition of the paddy in question after the order had come into 
force in Kumbakonam, there could be no conviction for an offence under section g (1) o£that Order, 
The word “acquired ” in that section cannot be taken to. mtan “transported " so asgto make the 


removing of the paddy to Kumbakonam an offence under the section. ° è $ 


Petition under sections 435 and 439, Criminal Procedure Code, praying that 
* the High Court will be Pleased to revise the judgment of the Court of the First, 
Class Sub-Divisional Magistrate, Kumbakonam, dated 31st January, 1945, in C. A. e 
No. 4*of 1945, C.C. No. 1253 of 1944, Stationary Sub-Magisgarte’s Court, Kumba- 


+ 


é 


konam. : ° o 
M. S. Venkatarama Atyar for Petitioner.  . n T 
The Public Prosgcutor (V. L. Bihiraj) for the Crown. » 
The Court made the following l n 


Orver.—The petitioner was prosecuted for having committed an offence 
under section 3 (1) of the Madras Essential Articles Restricted Acquisition Order, 
1943. This order came into force in the Kumbakonam municipality on 14th 
*March, 1944. When the Rationing Officer tried to get a statement from the 
accused as to how much of paddy he had in his house fof his use, he learnt that 
certain er had been brought front Perambur in Tanjore taluk. The paddy 
was brought ‘from Perambur to Kumbakonam on 2nd April, 1944, after the date 
on which this order came into force in Kumbakonam. The petitioner admitted 
these facts and he was accordingly convicted. What is urged is that it is only an 
acquisition subsequent to the date on which the order came injo force that,wotild 
amount to an Offence and that no such acquisition had been made by the petitioner. 


e 
On the facts there is no dispute. There is evidence to show that the petitioher 
purchased the paddy at Peramb'ir early in March, afid kept it in his son-in-law’s 
house and there was delay in fransporting it to Kumbakonam as he could not 
find facilities for such transportation.* Under section 3 (1) '*n$ person shall, 
except under the authority of a licence granted by an officer authorised by the 
Provincial Government in this behalf, acquire any essential article if by so doing 
the quantity thereof in his possession or under his control will exceed tht normal 
quantity required by him." There is absolutely no evidence to show that this 
additional paddy was acquired by him after the date on which the order came 
into force in Kumbakonam. If by acquisition is meant getting possession of the 
goods or proprietary right over goods, then it was done earlier than the date on 
which the order came into force as the acquisition was early in. March itself. 
What is urged by the prosecution is that the word “ acquired ’’ should be taken 
to mean 'removing"' the property to Kumbakonam. I do not think the word 
* acquired > can be taken to mean "*"'transported". The word 'acquire " is 
not defined in the order ;,accerding to the Concise Oxford Dictionary, it means 
* gain by oneself and for oneself ; come into possession of". The petitioner cam 
into possession of the property early in March itself when he purchased the paddy. 
Therefore fhere was no acquisition subsequent to the date on which the order came 
into force in Kumbakonam., There are other provisions of law under which such 
=æ transport is prevented, but he is not prosecuted for any such offence. He has been 
prosecuted only for ap improper acquisition of the property subsequent to particular 
date. "Ihe acquisitién was prior to that date. "Therefore the conviction has to be 
4 : 


set aside. 
_ “The conwiction and sentence are.set aside—the petitioner is acquitted. The 
fines, if already paid, will be refunded. a F . 
- -0 v. 5 . © e ] - 
* ° e 
KG. | EN ——— Convicton set aside, 
e s " i ' 


af : 


è MN : 
e 

L] i F 

Iq: ° VALMIGANATHAN, In re. >>. 541. 


` IN THE HIGH COURT OF JUDICATURE AT MADRAS.’ 
. Present :—MR. JUSTICE CHANDRASEKHARA AIYAR. 


Valmiganathan ne .. Petitioner 


Madras Ristrict Municipalities Act (V of 1920), section 359 and Penal Code (XLV of 1860), section 323. 
—Obsiruction to municipal servant in the discharge of his duties and causing of hufl to him in the course of the 
obstruction—Sefarate charges under section 359 of the District Municipalities Act and section 323 of the Penal 
Code—Legality—Conviction on both—Propriety. E x " 

*  Wherea person obstructs a muticipal servant in the discharge of his duties and hurt is caused 
*to the latter in the coürse of the obstruction that was offereg, there is no legal bar to such a person 
being charged separately fot the*two offences under Section 359 of the District Municipalities Act 
and under section 323 of the Igdian Penal Code because the one offence is not involved in the other. 


In the circumstances, held? that when the Magistrate had made up his mind to proceed against 
e the accused under section 323 of the Penal Code it would have been proper for him to have dropped 
the charge under section 359 of the District Muni¢ipaliti€s Act. ü : i 


Petition under sections 435 and 439 Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment of the Sub*Divisional 
Magistrate of Kumbakonam, dated 12th Frbruary, 1945 in G.A. No. 1 of 1945 

e (C. C. No. 861'of 1944, Stationary Sub-Magistrate, Kumbakonam). 


M. Srinivasagopalan for Petitioner. — . " l ‘ 
* - The Public Prosecutor (V. L. Ethiraj) for the Crown. l : 
The Court made the following ' 


OnpER;—TIwo objections are taken to the conviction in this case. One is 
that when the accused was charged undtr section 359 of the District Municipalities 
Act 1nd, fined. Rs. 16 for obstructing a Municipal servant in the discharge of his 
duty, the other charge under section 323 of the Indian Penal Code fo? hurt caused 
to Pe W. 1 does not lie. I*'dóÓ not agree. The one offence is not involved in the 
other ; and, if in the course of the obstruction thas is offered, hurt is caused, the 
accused can be charged separately for the two offences. I however think that, 
havinf made up his mind to proceed agaigst the accused under section 323, it 
would have been proper for the Magistrate to have dropped the charge under 
section 359, in circumstances of this case. Por this reason, and not because on any 
- ground of ampropriety or illegality, I set aside the conviction and the sentence under 

section 359 of the District Municipalities Act. 


It is argued on the strength ofthe decision in In re Rajarainam Pillai! of King, J., 
that it was not open to the Magistrate to proceed against the accused on a charge 
under section 323 of the Indian Penal Code when information was laid before him 
only for an offence under section 359 of the District Municipalities Act. ‘This 
objection is not well-founded. So far as I am able to see, there is no legal bar. 
What appears to have happened in theecase before King, J., is that the Magistrate 
not only took cognizance of the case as involving an offence under the. Railways 
Act but proceeded with the trial of the case under the, procedure laid down for the 
tgal of summons cases and after taking the evidence for the presecution in full, 
he converted the proceeding before him from a summons case into a warrant 
case. That is not what took place here. From the very commencenftnt there 
was a charge against the accused undersection 323 of the Indian Penal Code and 
he was tried under the warrant procedure. * The conviction under section 323 
of the Indian Penal Code will stand, but I redute the fine to Rs" 20. Any excess, 
if paid, will be refunded. : E 

€. - 


V.S. - es E . Fing reduced, ° 
e . e . : ` $ 

e. . . g . " * 
* Cr. R. C, No. 620 of 1945. " mE goth October, 1945. 
(Cr. R. P. No. 578 of 1945). j 2 ©... 
a coo : I. (1936) 70 M.L.J. 340: LL.R. 59 Mad. 442, sie 


69 . e. V 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
Present ;—MR. Justice YAHYA Arr. 


.. o Petütoner* - 
io ud. - SETE | m a 
Divi Lakshminarayatacharyulu and others - ©... Respondents. 

Pleadings—Amendment of plaint—New cause of action sought to be- introduced —Alteration in nalure and 
complexion of suit—Suit for possession of partitioned property —A liernative case on footing of parties being joint 
— Whether can be brought in by amendment. | . ZEE o n z 

The plaintiff and the first defendagt, who was his elder brother, originally constituted a joint® 
familys and became subsequently divided. The plaintiff’s case was that although the partition 
took place in 1928 some partition lists were prepared in April, 1gg0,,and that the. properties which 
fell to his share were entrusted by him Yo the first defendant for managgment under an arrangement 
whereby the first defendant was to collect rents and deliver the same to the plaintiff at his place 
It was also his case that in pursuance of theaarrangement rents were delivered for three yedrs but thg 
subsequently the first defeidant committéd default and some time later he gifted away to his daughter 
the second defendant all the items of property that fell in the partition to the plaintiff's share.: The 
prayef in the plaint was for possession of those lands after evicting the first and gecond defendants 
and their representatives therefrom and also for past and future mesne profits, In an application 
for amendment of the plaint it was sought to add certain new paragraphs to the plaint to substantiate 
the alternative prayer that in case it should be held that the alleged partition of 1928 was not-valid 
and it became necessary to consider the parties as members of a joint family, the properties mentioned 
in the affidavit accompanying the petition should be partitioned and separate possession should be 
given to the plaintiff of his share, The trial Court having rejected tHe application for amendment, 
the plaintiff preferred a civil revision petition ¢o the High Court. ` i i 

Held, thas the effect of the amendment sought was to-alter-the nature and complexion of the 


suit and the cause of the suit, and that_the trial Court rightly refused to grant leave to the plaintiff 
to amend the plaint. ` - A tor wigs: EN A ; 


* 


Petition under section 115 of Act V of 1 908, praying that the High Court, will 


Divi Seshacharyulu 


‘be pleased tp revise the order and judgment of-the Court of the Distyict Munsiff, 


Masulipatam dated 27th November, 1944 and-made4dn,C. M. P. No. 1827 of 19 
in O. S. No. 408 of 1943. Ro uen ed r 4 


~ P. Sivaramakrishnayya for Petitioner. | 
V. Rangachari for Respondents. p. ` p : . 
The Court delivered the following = `: > 


Jupcment.—The plaintiff in-O;-S*- No. 408 of 1943 on the file of the District 


e, 


t 


Munsiff of Masulipatam is the petitioner. He applied by C. M. P. Mo. 1827 of © 


1944 to amend the plaint and that application-was refused by the District Munsiff 
and the present petition arises out of that order. 


The first defendant js the elder brother of the plaintiff. They constituted a 
joitt family, and it is agreed between the parties that they divided. The plaintiff's 
case is that the partition took place about 1928, while according to the defendant 
the plaintiff left the village as early as 188% abandoning his share in the family 
property. Ever since, the first defendan? has been in enjoyment of the entire 
property. At present we-are not concerned with the details of the defendant's 
version. The.plaintiff'& case is that although the partition took place in 1928 
some partition lists were prepared on 15th April, 1930, and that the properties 
which fell to his share were entrusted by him to the first defendant for management 
under af arrangement whereby the first defendant was to collect rents and deliver 
the saine to the plaintiff gt his place. Iteis also his case that in pursuance of this 
arrangement, for three years, vents Were accordingly delivered but that subsequently 
the first defendant committed default, and sometime later he gifted away to his 
daughter, the secorfd defendant, all the items of property that fell in the said partition 


_ to the plaintiff's share. The prayer in, the plaint was for possession of those lands 


after evicting the first and second defendants and their representatives therefrom 
and also for "past and future mesne profits. In the application for the amendment 
of the plaint it was sought to add certain new*paragraphs to the plaint to sgbstantiate 
an.altfernatwe prayer that in case it should be held that.the alleged partition of 


- 





. 


+ 
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1928 was not valid and it begame necessary to consider the plaintiff aud the first 
defendant as members of a-joint family, the properties mentioned in schedule C 
attached fo the affidavit accompanying the petition should be partitioned and 
separate possession should be given to the plaintiff of his.share. The learned 
District Munsiff'fejected the application on the ground that as a result of the 

e amendment there will be a total change in the cause of attion and jurisdiction 
from start to finish and that the defendant will be greatly prejudiced by allowing 

ethe same. He also pointed out that the petitioner had a more comprehensive 

. and more substantial remed$ by way of a regular suit for partition. The main 
argument of Mr. Sivaramakrishnayya; learned advocate for the petitioner ig that 
the amendment, sought does not alter the complexion of the plaint as originally 
framed and that it doesgnot introduce a new subjéct-matter. The principle to be 

„` Applied in such cases has been laid down by the Judicial Committee in Ma Shwe Mya 
v. Maung: Mo Hnaung* in these terms: ,  .* Rie c Roe l 
` “All rules of Court are nothing but provisions-intended to secure the proper administration 
of jùstice, and it js therefore essential that they should be made to-serve and be subordinate to that 
purpose, so that full powers of amendment must be enjoyed and should always be liberally exercised, 
but none the less no power has yet been given to enable one distinct cause of action to be substituted 
e for another, nor to change, by means of amendment, the subject-matter of the suit.” - 
After examining the matter on the facts, their -Lordships ‘observed : . 

‘It would be a regrettable thing, if, when in fact the whole of a controversy between two parties 
was properly open, rigid rules prevent its determinatjon, but in this case their Lordships think that 
the rules do have that operation and that it was fot open to the Court to permit a pew case to be 
made.” 

Applying this principle, this Court in Vaithilingam v. Natesa? refused an amendment 
which had the effect of converting a suit in'ejectment into a suit for partition. The 
prificjple to be applied is thus quite clear. It has been in some cases laid -down 
again that*where the amendment has the effect of altering the complexion of the 
cast completely or where*a party in whom a valuable right has vested is likely to 
be deprived of it, an amendment will not be allowed. This case,"upon its facts, 
appears to'me to be hit by everyone of those principles, which prohibit an amendment. 
Thefe were only two items of property ingrespect of which reliefs were agked for 
in the original plaint ; in the proposed partition suit into which the suit is sought 
to be converted, the entire family property & it stood in 1928 or earlier is proposed to 
be brbugisiin, Schedule C attached to the affidavit consisting of nine items. The 
original plaint was concerned with only one alienation in favour of the second 
defendant, while according to the amended plaint, a number of alienations alleged 
to have been made by the first defendant will have to be investigated. Practically 
all the evidence that wilPbe material and necessary in tht original case of ejectment 
will perhaps be' unnecessary or superfluous or even irrelevant in the partition suit ; 
while the evidence that will be required in the partition suit will be of a nature 
radically different from that required with reference to the original plaint. The 
equities will also be different, as indeed the procedure. Thus from every aspect 
of the matter, I am convinced that the effect of the amendment would be to alter * 
the nature and complexion of*the suit, to alter the caufe of action and to change 

*he subject-matter. of the suit. Mr. Rangachari for the respondents points out 

that a certain plea of limitation which has been raised by him and which. would 

be available to him according to.the original pléadings would be lost to him 

altogether in the event of the amendment being allowed. Without conceding 

that such a plea of limitation is either welltfbunded or ill-f&unded, the fact is *" 
there, that such a plea of limitation which it would be open' to the defendant to 

«aise in one case would be unavailable to him in the otheg case. Taking all these 

factors into account, I am not in a position to say that. the lower Court waseno 

justified in refusing to accord leave to aménd the plaiht. . * ` e° ; 

^ The petition is dismissed with costs, . è -> "NM i 


* * *,? im €. 
- BM.N. l crm s _ >. Petition dismissed. 
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"p (gar) L.R. 48 LA, 214 : LL.R, 48 Cal. 


832° (P.G.). e 529 : : 


* ae 





Würde cum 


2. (*912) 23 M.L.J. 189 ; LLR. 37 Mad. 


i + 
544. ' THE MADRAS LAW JOURNAL REPORTS. * [1945 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 
PRESENT :——Mm. Justice HomgwiLL AND Mm. JusricE BELL. , 
Srimath Thirumala Venkata Srinivasacharyulu Ayyavarlam Garu 





and another .. Appellanis* 
, . v. " , x 
Srimath Kidambi Srinivasa Venkatavaradacharyulu (transferee . 7 
decree-holder) r .. Respondent. 


Execution— Mortgage decree—Purcheser of one af several items-*-Subsequent acquisition of rights under 
decree—Application for execution of decree fos full qmount-—Proportionate discharge of decree— Whether can be 
pleaded'as defence—Civil Procedure Code (V of 1908), section 47. . , 

Where a mortgage decree was pué in execution by a transfefee decree-holder and it appeared 
that one of the items mortgaged was purchased by the second defendant in execution of a money 
decree against the mortgagor and he in bis turn assigned his rights to the petitioner who subsequentlye , 
also obtained the assignment of the mortgage decgee, and it was contended that the petitioner was 
entitled to execute the decree only for the decree amount minus the proportionate burden of the 
decrees on thg item purchased by him, . 

Held, that the equities if any in favour of the judgment-debtors could be agitatéd only in an inde- 
pendent suit and that they could not be urged by way of objections in execution. 


Held, further, that there could be no apportionment of the decree amount or fro tanto discharge — e 
' of the decree by reason of the purchase made by the petitioner and that the decree was enforceable 
"for the full amount. 
Appeal against the order of the Court of the Subordinate Judge, Ellore, dated 
27th January, 1944, in E. P. No. 49 of 1642, in O. S. No. 15 of 1939. 
P. Somasundaram for Appellants. 
P. Satyanarayana Rao for Respondent. : 


The Judgment of the Court wag delivered by : ee 


Horwill, 7.—tIhe execution petition out of which this appeal arises was in 
execution of afinal mortgage decree of 16th June, 1942, in O. S. No. 15 of 1839. 
One of the items mortgaged, narhely, item 4, was purchased by the second defendant 
in execution of a money-decree @gainst ‘the mortgagor ; and on the 27th December, 
1942, the respondent acquired the rights of the second defendant i this property. 
On the 19th March, 1943, by Ex. P-1, the respondent obtained an assignment 
of the mortgage decree in O. S. No. 15 OF 1939. He now seeks to execute O. S. No. 
15 of 1939 ; and some of the defendants opposed the execution of the Wecree on 
the ground that since the respondent had acquired the rights of the mortgagor|in 
a part ofthe property and had become a transferee decree-holder, he was not entitled 
to execute thedécree at all; and even if he were, he would be entitled to execute 
it only for the decree amount minus the proportionate burden of the decree resting 
upon item 4. The learned Subordinate Judge overruled the objection and ordered 
the decree to be executed for the full decree amount. ` He held that the equities 
in favour of the appellants could be considered only in a suit by them for contri- 
bution. In appeal, the appellants have not argued the extréme case which they 
adopted in the lower Court fqr contending that the decree could not be executed 
at all. They content themselves‘here with arguing that the decree can be executed 
only for the proportionate share of the decree amourtt. 


The question whether the objections of the appellants are tenable or not depends 

. upon whether, in the wordsof section 47 ofthe Civil Procedure Code, these matters 
« relate to the '' execution, discharge" or satisfaction of the decree." If they do, 
then the Court is beund to consider the questions raised by the appellants, if not, 
then the Court-is precluded from going into those questions ; and the parties must 
have their equities adjusted in a separateguit. It is argued that the question raised 
relates to theajischarge of the decree ; it is said that.upon the respondent’s acquiring 
an interest ip item 4 of the property and then obtaining an assignment of the dectee, 
there was a pro ténio and automatic discharge 8f the decree. Even if there had been 
no decree and we were considering a claim by a mortgagee who had acquired the 
Fr eR TEE TT MES CD MM TO ee E ee 


* A, A, O. No. 194 of 1944. l . 6th September, 1945. 
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interests of a mortgagor, it would be difficult to see how there could have been 
an automatic discharge of the mortgage amount. A mortgagor could resist a 
claim by the mortgagee for the full amount only by applying section 60 of the 
Transfer of Property Act, which enunciates the principle that the mortgagor cannot 
redeem the mortgage only én part, according to his share, except in cases where . 
the mortgagee has*acquired the interests of a mortgagor. The last paragraph of 
section 60 says : | . 


» ** Wothing in this section shall egtitle a person interested in a share only of the mortgaged property 
e to redeem his own share only, on payment of a proportionate part of the amount remaining due on 
the mortgage, except only gvhere a mortgagee, or, if there are more mortgagees than one, adl such 
mortgagees, has or have acquired; in whale or in part, the share of the mortgagor." 
: H . é L] € . . 
In Shah Ram Chand v. Randit Parbhu Dayal*, their Lordships of the Privy Council 
e «had to decide whether a mortgagee who had released some of the property could 
sue for the whole of the mortgage amouttt from the morigagers owning the other 
property ; and they had occasion in that connection to discuss in detail the effect 
of section 60 ofthe Transfer of Property Act and in particular the exception. "They 
said : É ! 
° ** But the exception is made in the latter case, (the case of the mortgagee acquiring the interest 
of the mortgagor) not on the footing that it is unjust that the full burden of the security should be e 
-imposed on the other parts ofthe property ; but because their claim to contribution has now become 
a claim against the mortgagee or his interest in the equity ofredemption. Circuity of action is thought 
to be avoided if partial redemption be permitted®’ " 
It is thus seen that the reason why a mortgageé who acquires the interest of a mort- 
.gagor cannot be given a decree for the full amount is that he has himself become 
owner of a part of the mortgaged property and so his share of the mortgage burden 
can beset-off even th the mortgage suit against the claim on the mortgage. There 
is in such a case no fiction o£ a pro tanto discharge of the mortgage amount, except 
in d very loose sense of that expression. = . 


e 
When we come to consider the case with which we have to deal in this appeal, 
namely, where ¢ decree has been passed, itjs still more difficult to see how by the 
acquiring of the decree, the decree can besaid to have been automatically discharged 
in.part. It seems to us that a decree can @nly be discharged either by a payment 
of the*whele or part of the decree amount or by agreement between the parties. 


There is some authority for the appellants’ contention, however, in Sarju Kumar 
Mukerji v. Thakur Prasad?. The decision in that case was based gn a decision of 
Mahmood, J., in Kudhai y. Sheo Dayal®, where the learned Judge said : "TEM 

* ** When subsequent to a decree a portion of the rights to which the decree relates devolves either 
by inheritance or otherwise upon the judgment debtor, or is acquired by him under a valid transfer, 
the decree does not become incapable of exagution, but is extinguished only fro tanto.” 
The learned Judges then stated thatthey approve of this rule enunciated by 
Mahmood, J., and proceeded to repeat it in their own words without any fresh. 
argument. ‘This decisiofi was fallowed by Madhavah Nair, J., in Chinniah v. A. B. 
Muthuraman*. The learned Jydge held that by fusion of the intetesis of the mort- 
gagor and the mortgagee, the mortgage decree had become-discharged pro-tanto 
and the assignee-decree-holder could proceed against the property whichehe had 
not purchased after deducting the profortiogate burden on his own property of 
the mortgage debt. The correctness of the above statement in Saru Kumar. Mukerji œ 
v. Thakur Prasad?, seems to have been assumed 3 and the learfed Judge. therefore 
directed himself only to the special circumstarices of the càse before him to consider 
~ whether there was any reason why the principles laid down in Sarju Kumar. Mukerji 
v. Thakur Prasad? could not be applied to the case under consideration; He held 
thafthere was not. 8 77 7 0C NEL BM NN E. 
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There is another line of cases based on Amir Chand v. Bukshi Sheo Pershad Singh* 
in which it was held that these questions cannot be raised in execution. "The learned 
Judges recognised that there had been some conflict of authority on this: point 
and said that they would have been disposed to refer the matter to a Full Bench, 

- -but thought it unnecessary to do so ; because it was dlear that no appertionment 
‘could’ take place in execution proceedings. It is true that the leagned Judgese 
were influenced to some extent by the difficulties that would arise in considering 
these matters in execution, where all the persons ingerested in the apportienment 
‘were not parties to the executioh-a matter that would seem to us irrelevant, becausee 
if thé questions raised relate to the dischargé and satisfactio of a decree they must 
be considered in execution, hoyevér complicated they might be. However, the 
learned Judges were definitely of opinion that the balance 8f authority was in favour 
of the view that such questions coujd not be raised in execution proceedings. Ale . 
though the matter w&s not discussed fully in Amir Chandy. Bukshi Sheo Pershad Singh*, 
it is she basis of all subsequent decisions of that Court on the same question. J he 
Calcutta view has been set out very clearly in the judgment of Mitter$ J., in Aymamud 
v. Ebaruddin®, and we are in complete accord with the learned Judge’s reasoning 
therein. The same view is held in Patna, the leading case being Sarju Lal v. Baijnath e 

-Prashad?*. A large number of cases were apparently cited before the Court, though 
they were not specifically referred to in the judgment. ‘The learned Judges said : 
“~~ "Tt is unnecessary to discuss all those aatherities ; it is sufficient to say that though here and 
there a discordant note has been struck, still the balance of aüthority is clearly in favour of the view 
‘that the decree-holder has the condyct of the sale and is. entitled to execute the decree against-any 
of the mortgaged property as he pleases, and that, if any question of equity arises between the decree- 
holder and the persons to whom the-equity of redemption in the mortgaged properties or in any of e 
them may have subsequently become vested; that equity can only be enforced by an indepegdent 
‘suit for contribution-and not in proceedings for execution.” `- o eee 
The learned Judges do-not specifically say that thereewas not a pro tanto discharge, 
but the judgment proceeds on, the basis that the jydgment-debtors had nothing 
but an equity in their favour.. Jf there had been a pro-tanto discharge, all reference 
to equities would have: been out of places for the decree would not. be legally 
enforcéable for the full amount. The Palcutta and Patna rulings háve been followed 
by Kuppuswami Aiyar, J., in two recegt decisions. The first was Veerappa Chettiar 
v. Chandramouliswara lyer*. The Allahabad case was not there referred ta; but 
the learned Judge agreed with the decisions of the Calcutta and Patna High Courts 
in the cases above cited. In. C. M. S. A. Nos. 249 and 250 of 1941, he followed 
his previous dgcision, quoting an extract from the judgment of King, J., on the 
same point in C. M. S. A. No. 142 of 1937. . e ae 

In our view, there was ho ‘pro tanto discharge of the decree, and that view seems 
‘borne out by the weight of authority. | 

The appeal is dismissed with costs. «° 


B.V.V. ——— | - Appeal dismissed. 


1... IN THE HIGM GOURT OF JUDICATURE*AT MADRAS. .. 
3 "^. * PnEsENT :—Mnr. Justice KUPPUSWAMI AIYAR. E . 
C. Ram&chandra Rao "row .. Petitioner* — 


. Madras Public Health Act (WII of 1939), section 143 and Criminal Procedure Code (V of 1898), section 197 
.— Prosecution of Health Officer of Muniipality Jor abusing and beating municipal employee subordinate ‘to’ it— 
Sanction~—Necessity, *è «es an E 
^. ; Where the Health, Officer of a municipality was prosecuted for having abused and beaten the 
‘maistri of the scavengers of that municipality, on a contention that the prosecution could not ee 
‘launched without sanction ‘under section 197, Griminal Procedure Code, a 
z Held, thatapart from sectien 197, Criminal-Procedure Code, since the act of beating and abusing 
was said to have been done by the accused in the municipgl buildings to a servant who was a sub- 
a 
E 


.* * 9 

I. (4906) EL.R. 34 Cal. 13. ` e | 39. ATR. 1923 Pat. 44. 

2. ALR. 1996 Cal. 537. : ít . ? (1943)-2 M.L.J. 45. oos 
* Cr* R. C. No. 441 of 1945; ^ - oe ° "P 26th October, 1945. 
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ordinate of the municipality, under «ection 142 of the Madras Public Health Act, the act must be 
considered to Rave been done by the accused in the discharge of his duties and consequently, section ' 
142 would apply and sanction would be necessary under that section and a- prosecution could not 
lie without it, i ' pet e i i ; 1 
Petitton under sections 435.and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order datet 11th May, 1945, of 
* the Court $f the Stationary Sub-Magistrate, Chicacole and passed on the petition 
filed Y the petitioner herein (accused) on 23rd April, 4945, in C. C. No. 394 of 
I 945, Stationary Sub-Magistrdte, Chicacole;. ^  .. 
Kasturi Seshagiri Rao for Petitioner. * ° mE T" 
The Assistant Publig Prosecutor for the Croyn: 
The Court made the following 


*. ORDER.—The only question for detegmination is whetheg sanction is necessary 
before the accused could be prosecuted. The prosecution was at the instance of a 
ma$stry ofscavengers employed in the municipality of Chicacole, and the petitioner, 
the accused, was a, Health Officer of that Municipality. The scavengers alleging 
that they had some grievances when-the salary was being distributed one evening; 
instead of receiving the salary they made a hubbub and created some disturbance.. 
The Health Officer was put cut and when he noticed the maistry whose duty he* 
thought it was to prevént these people from creating trouble, abused him and 
took him to task for not having preventét the people from creating disturbance, 
and is also said to. have beaten him. That is the gist of the complaiht. For the 
accused it was stated that a prosecution like this cannot be launched without sanction. 
It was pleaded in the lower Court that sanction was required under section 197 
of the Criminal Pracedure Code. It was contended by the prosecution, that as 
he was not*an officer who could be removed only by the. Local Government, no 
sanetion was necessary. But then, apart from section 197 of the Criminal Procedure 
Code under section 142 of the Public Health Ac», since the act of beating and 
abusing was said to have been done by the accused in the municipal buildings 
to a fervant wh was a subordinate of the nyimicipality, the act must be considered 
to have been done in the discharge of his duties and consequently section 142 of 
the Public Health Act would apply and sáfiction would be necessary. I therefore 
find that the prosecution cannot lie without sanction under section. 142 of the Public 
Health Act. . 


The Revision Petition is accordingly allowed, and the proceedings will be 
quashed, as admittedly np sanction has been obtained. , 

. V.S. jn a .. Revision allowed and proceedings 

| quashed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Jusrice HogwirLL ANp Mm. Justice BELL. . 


Golla Chenchuramayya "and another T". Ue .. Prisoners* 


e į {Accused 1 and 2). 


Criminal trial—Sentence—Principles to be observed in imposing when there are alternativeesentences for 
an offence. j : ` Í e 


. e ‘ 

If there are two alternative sentences; a Court showld take into consideration all the circumst- 
ances ofthe case and award the sentence which seems to 8,¢in view of those ciscumstances, the more « 
fitting. The fact that a murder was unpremeditated and that the act was conemitted in sudden anger 
are circumstances which will justify the award ‘of the lesser sentence of tran$portation for life. 


'* Trial referred by the Court of Session , of the Nellore Division for confirmation ~ 
of the sentence of death passed upon the said Prisoners in Gase No, 10 of the Calendar 
for 4945. | (5 c : a 
K. S, fayarama Aiyar and-R. Ramalinga Redd fot Accused I and‘e. a e 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. E 
————— M M—— A—————————————À— 
'* R. T. No. 132 of 1945 and Url. Ap. No. 501 of 1945. ^ eh October, 1945. 
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The Judgment: of the Court was’ delivered: by, ME p A 

. . Horwill, 7—The appellants and -another were charged before "the Sessions 
Judge of Nellore with the murder of one Guruswami. The learned Sesgions Judge 
found that there was no evidence that the third accused took any part in the trans- 
action in which the murder was committed. He therefore acquitted that accused. 
He convicted the twb appellants of murder and sentenced them to death. 


1 9 

The deceased, the three accused, and the eye-witnesses are all Thottiyans and 
members of connected fafnilies. P. W. 3 is the husband of P. W. 6 and P* Ws. 4 
and 5 are their daughters. The,deceased was married to P. W..5 and a brothere 
of the two appellants was married to P. W. 4. P. W. 7 and the deceased were the 
sons of sisters, while P. W. 8 was a brother of the deceased. $c 


` 


The quarrel that led up to this murder arose out Of a dispute with regard 
to some ragi. P. W 4 had a sickechild and she wanted to purchase a talisman ° 
that it might wear to recover its health ; and in order to raise the money, she took 
some of the family ragt. She was rebuked for this by the wife of the third accused, 
who was the senior female in the family. P. W. 3 came along while the quarrel 
was taking place and rebuked the women for quarrelling. P. W. 3 later came to 
-blows with the third accused and was knocked down. That led to further recrimi- © 
nation among the women, who then created such a disturbance that the two appel- 
lants, who were* working in a field about a furlong away, came running to the 
spot to see what had been done to *thfir women: Even after they arrived, the ° 
quarrel continued ; and the appellants became more angry as they heard and 
saw what was taking place. The second accused first expressed his annoyance 
by striking a stone with his pitch-fork. That had no effect and after some little 
time he became so annoyed that he took his pitch-fork andestruck ‘the deceased 
on the head"with it. „The first accused almost immediately raised a*heavy stick 
taken from the side of a cart, and struck the deceased dh the head. The deceased 
fell down immediately and died on the following day. When examined by the 
doctor, the deceased was found*to have an extensive and radiating fracture of the 
skull.forming a diamond-shaped depressed fracture, the sides of the diamond 
being about two inches. The piece that had been displaced was broken into 
eight smaller pieces, which had been diven into the brain substance. There was 


no possibility of recovery from this grave injury. E 


. Although all the eye-witnesses are persons connected with the deceased, they 
are also interested in the accused ; and there is no reason to suppose that their 
evidence was not true. A complaint was given as early as prácticable ; and at 
all stages their evidence has been consistent. The truth of the material parj of 
their story is confirmed by the circumstance that the accused were long absconding. 
There are no important contradictions in their evidence ; and the learned Judge 
says that they impressed him while in the bbx as persons speaking the truth. 


"I'he learned advocate for the appéllants very rightly does not contend that the 
evidence of these witnessés is untrustworthy. He has argued that from the medical 
evidence it would appear that the deceased received only one blow ; but that is net 
the case. e P. W. 1, the doctor who conducted the post-mortem examination, does 
say thaé the injuries coulfl have been caused by one heavy blow ; but he does not 
say that they could not have keen caused by two blows, as eye-witnesses say. On 
the contrary, he says that the irffáries might have been caused -by two blows. It 
would. also seem probable that there were two blows ; because the contused area 
où- the head was most, extensive. It spread from the seat of fracture across the 
frontal bone to the other side of the heati. j 

If the Appellants were jointly responsible for the injuries caused, then they 
were undéubtedly guilty of, marder. -The "learned Sessions Judge does not 
discuss whether they were actuated by a common intention ; but his *%udgment 
seems jo proceed on that basis. It seems diffictilt, however, to come to the conclusion 
that there was a common intention to kill the deceased. The appellants suddenly 

. e 
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left their field to see the cause of the cries and shouts of the -persóns who were 
quarrelling. They did not immediately attack anybody. In fact, they might 
not have known who was responsible for the cries of their womenfolk. "The: second 
accused, 3s has already been said, signified his disapproval by. striking his pitchfork. 
on-a stone, and it was only aftér they had been. sometime ag the scene of offence, 
e that they became angry and struck the deceased. Since the second accused struck 
first, the first accused may well have intended to cause the death of the deceas 
ebecauge he saw what the secgnd accused had done; but the second accused, as 
efar as we can see from the evidence, had no reason fo suppose that the first accused 
would follow his example and strike the deceased. Even therefore if they had the 
same intention, they didenc have a common intention, the distinction between a 


like intention and a contmon intention being pointed out very forcibly in Mahabub. 
e. Shah v. Emperor}, ; s 22b 


If the two appellants were not actuated by a common intention, then each 
is responsible only for his own acts. The second accused was armed with a pitch- 
fork which hafa diameter of about an inch and a half at its thick end. We have 
no doubt that such a weapon, if used with considerable force, would be sufficient 

e to cause a fracture ; but the question which we are unable to decide is whether, 
in fact, it did so. One often comes across cases where a lethal weapon is used* 
under circumstances which indicate that the person using it ihtended to cause 
death or grievous hurt; but either becaase the assailant was not suitably placed ` 
for delivering a heavy blow or because of the. movements of the person .at whom 
he was aiming, only trivial injuries have- been.inflicted. It may therefore well 

* be that although the accused may have intended to cause grievous injury with his 
weapon, he may notin fact have doneso. This doubt is strengthened by the medical 
evidefice that the whole injury might have been caused by one blow. ‘it is therefore 
possible, though perhaps mot probable, that the serious injury to the head was 
caused almost entirely by the second blow and that the first blow’ might not by 
itself have had fatal consequences. If that is so,ethe second accused, who struck 
the fist blow wigh the lighter instrument, cap be found guilty only of causing simple 


hurt with a dangerous weapon, an offence punishable under section 324 of the 
Indian Penal Code. e - . 


‘Phe ease against the first accused seems to us to stand on a very different 
footing. He saw that the second accused had struck the deceased on the head 
with his stick, and yet he immediately raised a heavy weapon and struck a blow 
which felled the deceased to the ground. If the second accused Uid not cause a 

" fracture of the skull or catised a fracture less serious than that found on post-mottem 
examination, then the act of the first accused would clearly amount to murder ; 
because he was either almost entirgly responsible for the death of the deceased 
or materially contributed to it. “Even if the fracturé was caused entirely by the 
second accused, the first accused would still be guilty of murder; becauge his 
blow, delivered immediately after the blow of the segond accused, must-necessarily 
have accelerated the death ofthe deceased. It therefore seems tp us that the first , 

ccused must have been guilty of the offence with which he was charged. A 


The learned advocate for the appellants relies on certain observations of the 
learned Sessions Judge to indicate that it is unlikely that the appellants had the 
intention necessary for, a conviction under‘settipp $02 of the Indian Penal.Code. æ 
The learned Sessions Judge: said : - nu a a di 

** The seriousness of the blows was not known either to the accused or to the other party at that 
stage, because the evidence shows that when the accused were leaving the place the third accused 
gave a parting kick to the fallen Guruswami, statirfg that he was shamming. The relatives of Guru- 
swami had run home and fetched dry ginger powder and cotton in ofder to render feft aid and bring © 
Guriswami back to consciousness. Te accused went and stood near their house fpr a time and 
as a crowd started to gather they went insid theirfhous&,"^ * DE T ` . s. 9 

' At the best this would only indicate-[hàt the third accused, who has been acquitted, 
` and the relatives of Guruswami still believed that there was à chance of Guru$wami's 
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* 
recovering ; but we must assume that the two appellants, who delivered the blows, 
intended the probable consequences of their acts. They alone knew the force 
with which their blows were delivered. The conviction of the first accused under 
section 302 of the Indian Penal Code is therefore confirmed and the conviction of 
the second accused changed from one under section 362 to ong under section 324 


of the Indian Penal Code. ° n 
¢ There remains the question of the sentence to be imposed on the first accused. 
The learned Sessions Judge said on this point: — * 


* So far as the punishment is coneerned, there are no extenuating circumstances in law to* 
merit the lesser of the two sentences prescribed. The accused on acc8unt of momentary passion 
have killed a middle-aged ryot who was the bread-winner of his family. The fact that they are 
middle-aged ryots or that they were living amicably before with the decagsed to wit and that the offence 
itself arose from an unexpected altercation that evening, and that the offence has not been accom 
panied by aggravating fegtures are all matters, which cannot be considered by Court as extenuating _ 
circumstances for awarding the lessor of the two sentences. They are fit matters to be considered 
when $he prerogative of mercy comes to be exercised and which is in other hands." a 
We cannot agree with this exposition of the law. If a Court has two alternative 
sentences, it should take into consideration all the circumstances of the case and 
award the sentence which seems to it, in view of those circumstances, the more e 

* fitting. . The learned Judge has himself in the passage set out above given reasons 
, why it would be more appropriate to sentence the appellants to transportation 
- for lift, andithere is very little to add toewhat the learned Sessions Judge has said. 
The: evidente shows that the murder was unpremeditated and that the act was 
committed in sudden. anger. The sentence of death is therefore changed to one 
of transportation for life. The second appellant is sentenced to three years’ rigorous * 
imprisonment. å e 


e " "o 
K.S. Sentence reduced. 


IN PHE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMAYYA. 


Kuppammal è .¢ Appellant* 
v. : 
Rukmani Ammal and another l - ... Respondents. 


~ Fatal Accidents Act (XII of 1855)—Compensation received under private settlement by Hindu widow and 
children as dependants for death caused by fatal accident —Afportionment—Principles. 


. Where an amount is paid to a Hindu widow under a private settlement as compensation to 
herself and her children for tha death of her husband caused by a fatal accident, the amount must be 
apportioned between the widow and her children on the same principles which would have applied" 
if the amount had been recovered by a suit or action in which case the Court fixing the amount of 
compensation apportions the amount among the dependants in proportion to the loss ‘caused to 
each by the death of the deceased. There is no hard$ and fast rule as to the proportion in which 
the amount has to be divided where there are a large*number of persons suffering injury by the death 
of a gelation on whom they were all dependent. Roughly the son and widow may be given equal 
. shares, and a daughter a half of what a son takes. 


Appeal against the decree of the Court of'the Subordinate Judge, Sàlega 
in A. S. No. 59 of 1943, preferred against the decrée of the Court of the ,District 
- Munsiff of Salem in O. S. No. 723 of 1940. 
. D. Ramaswami lyenfa» for Appellant.» | 
- T. L. Venkaierama Aiyar and» €. P. Rajagopala Iyengar for Respondents. 
The Court delivered the following 


Jupement.—One-Chinnaswami Rowth met his death in the Bommidi Railwey 
disaster of 1920. He left, Thayarammal his wife, a daughter the plaintiff and Sri- 
 ramulu a baby, one or two months old. The railway company gave a sum of 
» 2:500 às compensation and. with that sem Thyarammal managed to maintain 
heresetf and*her children. She got the plaintiff married ‘and made several burchases. 
She aequired two lands and a house described in the plaint A schedule. She recon- 
structed the house. She also laid out-moneys inthe shape of loans to third parties 
a NO ee RE Ne Eee te ee ae eg eee CDL DD ICI ee MM CO 
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and the outstandings left by her are described in Schedule B attached to the plaint. 
She is alse alleged to have left some jewels which are described in schedule C. The 
plaintiff claimed that the properties described in the various schedules attached 
to the ptaint were all the stridhanam properties of her mother Thayarammal 
and that*they were her absolute properties.: The claim therefore was that the 

* plaintiff Was the stridhanam heiress of her mother and that she was entitled to all 
the properties. Thyarammal the mother died in April,,1937. Sriramulu survived 
. her and died in 1940 leaving a widow, the first defendant in the suit. The-second 
defendant is impleaded as being in possession of some of the jewels belonging to 
the mother. The first defendand's case was that the properties all belonged to 

Chinnaswami Rowth afid Were not the absolute properties of Thyarammal. The 

positive case put forward was that the properties were purchased out of the funds 

” deft by the plaintiff's father, Chinnaswami Rowth. The gial Court found that 
there was no proof that the properties were purchased with the funds left by Chinna- 
swami Rowth, The plaintiff did not state in the plaint wherefrome her mother 
got the funds with which she acquired the properties in question. At the trial 
it was mentioned that her mother, Ammani Ammal, gave a large sum.of money 

* to Thyarammal and thai.that was, the source of Thyarammal’s later acquisitions. 

Both this case of the plaintiff and the case. of the defendants that the source of the : 

purchase money was tfaceable to the asséts of Chinnaswami Rowth were found 

against. It transpired that really the stinf of Rs. 2,500 which wag paid ‘by the 
railway company formed the nucleus of these acquisitions. "lhyarammal seems 
to have been a very prudent woman: She. managed the sum that was given 
by the railway company very carefully, lent, out the moneys, purchased properties, 

go? tbe daughter married, reconstructed a house, and left some properties, im- 

moveable and moveable. These are the findings of both the lower Courts. On 

these findings, the questibn is whether Thyarammal and the plaintiff got any 

right in the properties. Under the Fatal Accidemts Act (XIII of 1855), 

** Whenever the death of a person shall be caused by wrongful act,-neglect or default, and the 
act, rfeglect or default is such as would (if death hag not ensued) have entitled the party jnjured to 
maintain an action and recover damages in respect thereof, the party who would have been liable 
if death had not ensued shall be liable to an actiog or suit for damages, notwithstanding the death 


of the person injured, and although the death shall have been caused under such circumstances as 
amount in “law to felony or other crime, l 


Every such action or suit shall be for the benefit of the wife, husband, parent and child, if any, 
of the person whose death shall have been so caused . . . . and in every such action the Court 
may.give such damages as it may think proportioned to the loss resulting from such death to the 
parties respectively, for whone and for whose benefit such action shall be brought; and the perdon 
So«recovered after deducting all costs and expenses . . . .shall be divided amongst the before- 
mentioned parties, or any of them, in such shares as the Court by its judgment or decree shall direct.” | 
Thus the death of the person injured is no defence and.it does not absolve.the party 

-at fault from paying damages to the telatives of the deceased. The persons who 
are entitled to recover damages, notwithstanding the death of the-injured party, 
must be the wife, husband, parent or child. The action should be brought for 
dhe benefit of all or any of these persons and the Court is to apportion the amount 
among these persons in proportion to the loss caused to each of them by the death 
-of the deceased. Under the corresponding English Act we find a similar provision, 
only, instead of the Court, it isthe Ju»y that has to detérmine the amount and to 
fix the proportions in which the parties entitgl *to the amqunt should divide, 
the same. In cases where the amount is paid not through Gourt but by private 
settlement, the question is more difficult, but we have to.be guided by the same 
.frinciples which would have applied ifthe amount had been recovered by.a 
‘suit or action. There are some decisions which have dealt, with ghis question. 
In Bulmer v. Bulmer,+-a sum ofemoney was received from a railway company by 
way of compensation without any acfion l!faviifg been brought under Lord Campbell s 
Act, 9 and 10 Vict. C. 93. The execytors who realised the amount brought an action 
in the Chancery Division, to which all the relatives ef the deceased were made parties, 
: f s r, (1883) 25 Ch. D. 409. 77> LLS a ..9 a ek 
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„asking for a declarationas to the persons entitled to the money. It washeld that 
the Court could distribute the fund among the relatives of the deceased im the same 
manner as!a Jury could have done in an action under the Act (which is against 
the person bound to pay the damages) and proceeded tp divide the amount among 
the relatives. At page 412 Chitty, J. observes this : "n y R 
__ . The apportionment, however, must be made on the same principle as it would have been 
if the matter had been before a jury, and they would require to be satisfied that injury had in fact 
resulted to the persons claiming damages. In this case the psinciple of distribution must not be* 
one.of equal division, but in proportion tp the damage sustained by reason of the death.” e 
There, there were six children and a widow. We may leave out of account some 
other relations to whom some lump sums were given. "The learnéd Judge divided 
the properties giving two shares to the widow and one share tach to the six children, ` 
the widow being congdered to be tke peyson who suffered the greatest injury... 


There are very few Indiam cases dealing with the question. In Secretary of 
Staté v.. Mt."Ratan Kali,! the surviving members to whoim the damages were cand 
were the widow, a majorson, a minor son and a daughter. The Court awarded 
Rs. 3,840 and divided the amount thus : wife Rs. 1,800, major son Rs. 600, younger 

son Rs. 740, daughter Rs. 700..- Roughly the widow was given a half of the 
property and the children together were given half. In Vinayak Raghunath v. 

“The Great Indian Peninsula Railway Go.,? there were only a widow and a daughter . 
and the sunl of Rs. 10,000 was divided, giving Rs. 7,000 to the widow and the 
Rs. 3,000 to the daughter. In another case dealt with in ‘the same judgment, 

-out of a sum of Rs. 6,500, the widow was given Rs. 2,500 and the rest divided among 
two major sons, 4 minor son and a minor grandson. In Stanes Motors, Ltd. v. Peter,? 

“a similar case, a sum of Rs. 6,000 was divided equally betweeit the widow ead*the 
son. ‘ There is no hard and fast rule in what proportiop the amount is to be divided, 
where there-age:a number of persons suffering injury by the death of a relation 
on whom they were all deperfient. Bearing these'principles in mind and the 
principle embodied in the.Hindu Women’s Property Act the widow and the son 
may be given equal shares. As between the-son and the daughter grant of - one- 

fourth to the daughter may not' be justified, but the rule that is being embodied 
in the proposed legislation on the Hindu law giving the daughter a half of what 
the son takes seems to be a very reasonable standard to adopt. That is thé principle 
of the Mohamedan law of Intestate Succession which is supposed to be the most 
equitable system of distribution among the relations. In this view the plaintiff 
(daughter) would have bgen entitled to one-fifth ; the sqn and the mother would 

.be ehtitled to a two-fifth each. It is in evidence that this daushter was subsequently 
married at a cost of Rs. 500 and that some jewels were also. made for her marriage. 
Her claim to one-fifth of Rs. 2,500 may thergfore be taken to have been satisfied 

.by the amounts spent on her marriage. Then there remain the mother and the son. 


«e "^ Whe plaintiff claimed that all the properties are her mother’s stridhanam - 

properties, While denying tlfat the properties were the fhother's stridhanam pro- 

` perties, no alternative case was set up on behalf of the defendants that the mother 
gave up what was her stridhanam propery in favour of her son. All that can be 
said in &his case is that, as the daughter's claim was settled by some moneys being 
spent probably from the $ubsequenj incofhe realised from the investment of the 

* original sum of Rs. 2,500, the ether and son treated themselves as equal owners 
` of whatever remairfed in the family. There are no materials from which one can 
hold that the mather gave up during her lifetime all her interest in favour of her 
soy. ‘As stated above, there is no, such plea in the written statement, and the evi- 
dence that leas been referred to by Mr. T. L. Venkatarama Aiyar, the learned 
Counsel forerespondent; is not enough to show that there was any such relinqttish- 
-mem hy the mother in favour of her són. All the puschases were made in the 
mother's name.: EX. P-17 of 1930 and Ex. P-18 and P-19 of 1933 stood in her 
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* name. "The patta stands in her name. Ex. D-6, the cist Receipt Book, shows 
that throughout her lifetime the cist was paid in her name, We have, the bills 
issued for,the purchase of timber for the erection of the suit house, and. Ex. P-24 
is a bill issued in her name. Exs, P-24 (a) to P-24 (A), though not issued in her — 
name, were obviously bills issued to her. It is true that in tbe invitátion issued 
for the grehapravesam cererhony of the ‘suit house the son's name was mentioned, 

e but a widow with a son would not, even-in cases where she builds a house for herself, 
issue the invitation in her own name but would issue it in the name. of her soy. 

e That ¢s not a ground for saying that even the house was trÉated as her son's mue d 

e It is true that subsequent to the death of Thayarantmall the plaintiff did not imme- 
diately claim that sheeis entitled to her mother’s properties. ‘Reference is-made by 
Mr. Venkatarama Aiyareto € panchayat at which the plaintiff seems to have claimed 
a payment of a debt due to herself in respect of a promissory note executed by the 

e *mother in her favour of a hand loan taken by the mother from her and in respect 
of some other sums spent by the daüghtet for the mother's ilMess. No doubt there 
was a panchayat and the sums claimed were found to be true, and the money paid. 
Ex. D-28 is tht memorandum drawn up at that time and that is signed by both 
the plaintiff and Sriramulu,. but there is nothing to show that the properties. were 

e expressly or even impliedly admitted by the plaintiff to belong exclusively to Sri- 
ramulu. The only comment that can be made is that she herself was the heiress 
to her mother's property, that if all the property was her mother’s property, there 
was no meaning in claiming the same against properties which devolvgd on herself. 
In the view that I have taken that the mother was entitled only to a hdlf, there is no 


such incongruity in the daughter having claimed the repayment of the sum due 
ə» to her. a i Bes 


e In the result I declare that the plaintiff is entitled as the stridhanam heiress 
of het "mother to half of the properties and that the first defendant is*entitled to the 
other half as the widow and heiress of her husband, Sriramulu. The existence of 
the outstandings as mentioned in B schedule is mot denied. Of*the two jewels 
mentioned in schedule C, item (1) is found to be én existence and in the possession 
ofthe second defendant. ‘The second defendant will be liable for the jéwel mentioned 
as item (1) of C schedule or its value as mentioned in that schedule. The second 
item is not proved to exist. There will beea preliminary decree directing a division 
in two equal shares of the immoveable property mentioned in schedule A, of the 
outstandings in schedule B and of item -(1) of schedule C. The plaintiff is.also 
entitled to mesne profits on her share. The necessary enquiries as to the income 
will be made and the result of that enquiry and of the division will be embodied 


in the final decree. Eaeh party will bear his or her own costs throughout. e (No 
lenve). 


KS, _ nae 2 Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. ‘Justice Yanya Aut. : 
Sayyed Khasim Sahib and another (0*0... Petitioners* 
j E , : U. - . X | 
The Official Receiver, Guntur and another .  . Ps Respondents. 


4 
Provincial Insolvency Act (V of 1920), section '58—Pegjon aggrieved*—Creditor applying’ to set aside sale of 
` insolvent’s property—No proof of his debt prior to date of his a&fdicdtion-—Inclusion og his name as supplementale 
creditor prior to the date of the order thereon—~Maintainability of the application-e-Inherent power of Court to 
rectify receiver’s mistakes or modify his orders. A a 
e A creditor who had not proved his debt applied under section 68 of the Provincial Insolvency 
Act to set aside a sale of the insolvent’s property. * On a contention that such a creditor had noslocus 
standi to maintain the application, not being a person aggrieved within the*neanim of section 68, 

* Held, that apart from the fact tlfat the creditor was added as a supplementab creditor in the 
schedule prior to the date of the order on ĝis apfllicafton ander section 68, as the receiver evas an 
officer of the Court, the Court had an inherent power to rectify the errors or mistaRes of the receiver 
er a a E CD PM E D M M REA MMC 
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and reverse or modify his acts or decisions and that as it was competent even to a stranger to bring 
to the notice of the Court anything done by the réceiver in excess qf his authority, in the circumstances, 
the Court had power to set aside the sale on the application of such a creditor. : l 
. Petitions under section 75 clause (1) of the Provincial Insolvency Act, praying 
that the High Court will be pleased to revise the orders of the District Court of 
Guntur, dated 8th July, 1944, in C.M.A. Nos. 104 and 103 of 1943 respectively 


(I.A. No.. 992 and ggt of 1942 in I.P. No. 6 of 1938, Subordinate Judges Court, 4 


Guntur). 
8 V. Govindarajachari amd D. Narasaraju for Petitioners. e 
Ch. Raghava Rao and G. C.e V, Subba Rao for Respondents. 
e 


Fhe Court delivered the following" . 
JuDGMENT.—Both these petitions involve the s$meé point.” An insolvent's 


property was sold and two persons who are the petitiond*s in these matters pur- 
© 


chased the respective items. One af the,creditors filed an application under sec: 
tion 68 of the Provincial Insolvency Act to set aside the sales. The first Court 
upheld the,sales, but on appeal by the creditor the District judge set aside the 
sales and directed fresh sales to be held. . ` 


^ - Two objections were taken by the purchasers. The first objection was that 
the creditor, being a person who-had not proved his debt either by the date of the 
‘sales or by the date of his application, had no locus standi to maintain the application, 
not being an aggrieved person within the meaning of section 68. The second 
objection was one based on the merits-*that the price fetched was not low and 
that there was no irregularity in the conduct of the sales. 


With reference to the first objection, the learned District Judge held, differing 
from thelearned Subordinate Judge, Who first heard the petitjon, that the Ceurt 
was competefit to entertain the matter. The learned District Judge pointed out 
that the creditor had applied on gth June, 1942, for bétmg added as a supplemental 
creditor in thé schedule of proved creditors and that.final orders on that applica- 
tion were passed on 27th August, 1943, so that on the date when the first Court 
passed its order on the petition the creditor had been added as,a supplemfental 
creditor in the schedule. Apart from that circumstance, the learned District 
Judge relying upon Data Ram v. Deokinaedan,* held that it is not merely the insol- 
vent or the creditors ot any other aggrieved person who can take actione to *bring 
the conduct of a receiver in any particular respect to the notice of the Court ; but 
the receiver being an officer of the Court, when it comes to the knowledge of the 
‘Court that his action in any particular respect is objectionable, the Court has in- 
herent powers to rectify his errors or mistakes or to reverse or modify his acts or 
decisions, This decision does not stand alone. The same view was expresged 
„by a Division Bench of the Calcutta High Court in Hanseswar Ghosh v. Rakhal Das 
Ghose,” where relying upon three English. cas&. the learned Judges held that when 
a receiver has been appointed, he becomes an officer of the Court, and if he is 
about to act in excess of his authority, it is competent even to a stranger to bring 
that fact to the notice of*the Court, which has inherent power to review the con- 


duct of the recei¥er, so that the stranger may not be prejudiced by an unlawft- 


act of its awn officer. In these circumstances the first objection-must fail. ^"... 
As *regards the second objection, the learned District Judge has mentioned 


a number of circumstances which definitely suggest that the sales were conducted - 


" without giving dué publicity and Sif a manner which, to say the least, is suspicious. 

The price fetched was undoubtedly low. That is the view taken by both the Courts 
below. In these circumstances the learned District Judge was perfectly rigtt 
in setting aside the sales and directing frésh sales to be held. i 
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.—4' Both thg revision petitions are dismissed with costs— different sets. a 
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i IN THE HIGH COURT OF JUDICATURE AT MADRAS. >; 
uu Present :—Mm. Justice ` Yanya AL. | . 
M. Perumal Chettiar I EN Appellagt® | 
y. J GERD NN : 
Avula Kotayya and other? ` ——— | ce Respondents. 


* -Civil Profedure Code (V of 1908), Order 21, rules 6, 7 and 8— Order transferring decree passed —Ekxecution 
petition to transferee Court without producing copy of the order—Dismissal without registering —Propriety—Proper 
o procedut®. : | j 
* ` The transfer of a decree to another Court for execution comes into effect from the date when the 
order of transfer was madetind when once the order ôf transfer is made the Court to which thedecree * 
is transferred has jyrisdiction,to gntertaia the application for execution, even though a copy of the 
decree has not been received, by it. ae . 
,9 Ademma v. Venkata Subbayya, (1933) 65; M.L.J. 137: LL.R. 56 Mad. 692 and Venkatratnam v. 
Chennayya, (1939) 50 L.W. 764, relied on. .  , . e A eot rs 
Where in fact an order transferring the decree has been made and an application for execution 
is made on the same day to the transferee Court, even though the necessary papers were not received 
by that Court thefpetition should be received and proceeded with and not dismissed without registering , 
on the ground that no order of transmission was produced. It is open to the Court thereafter to, 
give time to the party for furnishing the necessary papers and if those papers are not produced to deal 
* with the execution petition accordingly. c HM ux 
Appeal against the order of the Court of the Subordinate Judge, Guntur; 
dated 20th April, 1944? and made in App. No. 421 of 1943 preferred against the 
order of the Court of the District Munsif8, Narasaraopet, dated 9fh February, 
1942 in E.P. Nil. of 1942 in S.C.S, No. 13990 of.1929, Small Cause Court, Madras. 
PAM: cy 


N. Rajagopalan for Appellant. 
o M. Subramanya Sarma for Respondents.» 


e e : . 
The Gourt delivered the following l : . 

* Jupcment.—The ordtr'of the learned Subordinate Judge against which this 
appeal hasbeen filed proceeds*upon the view that the District Munsiff, Narasaraopet, ° 
had no jurisdiction at all to entertain the execution petition that was filed in his 
Couft on 6th January, 1942 either on the glate of the filing of the executipn peti- 
tion or on oth February, 1942 when the same. was rejected. In the course of the 
Judgment the learned Subordinate Judge while referring to the application made 
in thé Srhall Cause Court on roth December; 1941 for transmission of the decree 
states that that alone would not confer jurisdiction on the District Munsiff’s Court : 
Narasaraopet to execute the decree. He further states that the: appellant had 
no right at all to present the application to the District Munsiff, Narasaraopet, 
before the order of the"transmission of the decree (meaning presumably before 
the receipt of the order directing transmission) and that the lower Court rightly 
returned the application on roth January, 1942 on the ground that the decree 
copy had not been received from thg Small Cause Court, Madras. This view 
is opposed to the decision of a Division Bench of this Court in Ademma-v. Venkata 
Subbayya.! There it was held that the transfer of a decree to another Court for ° 
execution comes into effect from the date when the ofder of transfer was made 
4:nd when once the order of twansfer is made the Court to which the decree is trans- 
ferred Shas jurisdiction to entertain the application for execution, ever though a 

' copy of the decree has not been received by it. This decision has been 4ollowed 
iniVenkatratnam v. Ghennayya*. |. "E: ZEE 

What happened in the present case was tha? When the application for execution 7 

was filed in the Madras Small Cause Court on 6th January, 1942, that Court made 
the following order: “‘Transmit.. Prepare extract and hand over to party to-day,” 
(It is not ‘ hand over to post to-day ° as ‘would appear, from the certified copy of 
thaf order furnished by that Court to the appellant). The'decréé extract and 
certificate appear to have been handed aver ¢o the advocate fox the* plaintiff on 








* A. A. A. O. No. 358 of 1944. . -- 12th October, 1545. 
1, (1933) 65 M.L.J. 137: LL.R. 56 Mad, 692. 2. (1939) 50 lW. 764 at 765. » 7 
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the same.day. It is not known how it happened that neither the decree extract ' 
nor the certificate was produced or filed before the transferee Court. Qn the same 
date, namely 6th January, 1942, an application was made to the District Munsiff 
of Narasargopet for theexecution of the decree. "That application was rejected: on 
oth February, 1942, because the. order of transmission and the decree extract and 
certificate were not filed although time was given ‘for that purpose. ‘The circuni- 
stances in which those papers could not be produced would be a, mattèr which e 
might call for investigation ; but having regard to the principle laid down in the 
two decisions referred to Above, namely, that an order of transmission takes effecte 
from its date and that an exeeution petition can be filed in the transferee Court * 
after ghat date even though the xfecesshry papers were not weceived in that Court, 
it is clear that the view upon which the learned Subordinate Judge has acted is 
erroneous. It is not a case where no order had in fact been passed transferring 
‘the decree to the other Court. The order of transmission. was, as stated already* e 
passed, on’ 6th January, 1942, and ‘this application was made on the same date 
presumably after the passing of the order. Therefore, the execution petition itself 
which was*filed in the District Munsiff’s Court, Narasaraopet, sh@uld have been 
registered and proceeded with. It should not have been rejected without even. — 
registering it. It was open to the Court thereafter to give.time to the party for e 
furnishing the necessary papers and it was open if those papers were not produced 
" as per directions to deal with the execution petition accordiggly. But on the ground 
that no order for transmission was produced in Court the petition cannot be rejected 
without beifg registered, when as a matter of fact. we find that such an order was 
actually passed and does exist. The order of the learned Subordinate Judge is 
therefore set aside, the execution petition shall be restored to the file of.the District . 


Munsiff, of Narasaraopet, and registered and. disposed of according to law. ° 
In the result the appeal is allowed but iri the circumstances of the case each 


party will bear his own costs. >, ee i 
Leave to *appeal is refused, ` © ees > 
Nom 4 * l 29$ ——— Appeal allowed. 


. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT :—MR. JusricE RAJAMANNAR. m 


Aravapalli Subbi Setti and another ` .. ppellants* 
i: 0o. 
Burle Lakshminarasamma and others a .. Respondents. 
origage—Suit on—-Limitation—Acknowledgment by mortgagor subsegttent to transfer of his interest in 
one of the morigaged properties— Transferee not bound by acknowledgment—JNo saving of limitation. ° 


An acknowledgment by a mortgagor in respect of the mortgage made subsequent to his. transfer 
of one of the properties comprised in the mortgage will got bind the transferee and cannot be relied 
upon in a suit on the mortgage against the transferee which is otherwise prima facie barred by time. | 


` Bank of Upper India, Ltd. (in liquidation) v. Robert Hercules Skinner, (1942) 2 M.L.J. 559: L.L.R. 
(1942f Lah. 686 (P.C.). ` 
Appeals against the decre€s of the District Court, Guntur in A.S. No. 344 o 
1942 preferred against the decree of the Court of the Subordinate Judge, Guntur, 
in O.S. No. 55 of 1939. 
V. Suryanarayana, V. Govindarajachari and V. V. Raghavan for Appellants. 
K. Kameswara Rao for Respondents. - EDS 
"The Court delivered the following 


Jupcment.—The same question arises in both these second. appeals, a question 
of limitation. '"lhough'I listened to.an interesting and exhaustive argument from 
Mr. V. Suryanarayana for-the appellants, the cases appear to be directly governed. 
by the recegt decision of the Judicial Committee*in Bank of Upper India, Lid." (in 
liquidation) v. RoBert Hercules Skinner, t. The facts necessary for the disposat of these 
tt A tet 

*S,eA: Nos. 1466 and 1467 of 1944. . m. a er . 25th October, 1945.. 
me 1. (1942) 2 M.L.J. 559 : LER. (1942) Lahr 686 (P.C.). 
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' appeals arẹ as follows : The plaintiffs in the two suits sued for the recovery of the 


balance of money due to each of them under two mortgages dated 7th August, 1924, 
by sale of one item out of the properties secured by the deeds, (Exs. P-1 and P-2) 
respectively. The contesting defendant claims title to this item undera deed of 
sale dated«28th April, 1926, from the mortgagor. The suits were brought in 1939 
and wouldprima fage be barred by limitation. The plaintiffs, however, rely upon 


*an acknowkdgment made by the mortgagor in respect of their two mortgages in 


a deed of trust dated 26th September, 1927 (Ex. P-4).. If the acknowledgmen 
is valid and binding against ¢he contesting defendant, first respondent, then the 
*suit would be in time. It may be noticed that the acknowledgment was made 
by the mortgagor after®he had conveyed his interest in the item now in suit fo the 

first respondent $n 1926.« * é 
The question for détermination is whether an acknowledgment made by a 


* Toortgagor after transfer of his interest in a paréicular property forming part of the 


hypotheca will bind the transferee. The identical question was answered in the 
negative by the recent decision referred to in Bank of Upper India, Ltd. (in Liquidation) 
v. Robert Hercules Skinner. It was there held that an acknowledgment made by 
the mortgagors after they had parted with their interest to the purchasers does 
not bind the purchasers. 


During the course of his argument Mr. Suryanarayana tried to rely on certain * 


features, which, accordittg to him, distinguish this case from other cases, viz., that 
in this case the personal remedy against thé mortgagor was alive onfthe date of 
acknowledgment and that the mortgagor had not parted with all the property 
hypothecated at the time when he made the acknowledgment. Unfortunately 
for him, however, it appears from the report in Bank of Upper India (in Liquidation) v. 
Rob&t Hercules Skinnes!, that in the appeals which went up to the Judicial Committee 
from Allahabad, the mortgagor’s interest in some only of the properfies had been 
transferred and the judgmeht of the Judicial Committee proceeds on the assumption 
that the personal remedy had not become barred (vide page 689). The suits 
were therefore barred by limitation and the decision of the lower Court is correct. 
The Zppeals areglismissed with costs of the §rst respondent. . 

The first respondent has preferred memoranda of cross-objections in respect 
of a moiety of the costs disallowed to her in*both the Courts. Itis well known that 
costs are if the absolute discretion of the Court and though no reason has actually 
been assigned by the lower appellate Court in disallowing her, though the successful 
party, her full costs, I do not think I should interfere in second appeal with: the 
discretion exercised by the learned District Judge. The memofanda of cross- 
objections are dismissed but without costs. ° 

Leave refused. — ~- Appeal & Memoranda 
V. S. e of objections dismissed. 
IN THE HIGH COURT Of TUDICATURE AT MADRAS. 

PRESENT :—Sir ALFRED Henry LrowEL Leaca, Chief Justice AND Mr. JUSTICE 
RAJAMANNAR. : * £7. . 


Pathi Gundeppa e i: Appellant* 
- p. . d a 
The Official Receiver, Bellary i ° .. Respondent. 


Insolvency—Alienation of moveables—Avoidance by Officiftl Rgcewer—Subsequent VLOER for mesne e 


profits—Period for which profits may be allowed—-Provincial Insolvency Act (V of 1920). 

The principle of the decision in Muthuswami v. Official Assignee, Madras, I.L.R. (1936) 59 Mad. 
rago (F.B.) is also applicable to applications under the Provincial Ingptvency Act. Where the 
Official Receiver first applied for an order to sete aside certain alienations of moveables by” the 
insolvent and after it was ordered he applied for an order directingsthe alienee to pay mesne profits 
in reapect of the items sold, í f 

Held, that the Official Receiver was onlyeentitlgd toemesne profits for à period Óf three years 
before the fate of his application, _ ii^ a 
Se a ae c m Se ee aa a M MEIN RCM RC DM LIII I DEED MEC E 

I. (1942) 2 M.L.J. 559 : LL.R. (1942) Lah, 686 at 687 (P.C.). " 

* As, A. O. Nos. 622 and 683 of 1944. Igfh October, 1945. 
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Appeals against the order of the District Court, Bellary, dated 17th April, 1944, ° 
in I. A. Nos. 177 and 178 of 1943 in I. P. No. 28 of 1930. . ` 


Kastui Seshagiri Rao for Appellant. 
B. Sarama Rao and T. Krishna Rao for Respondent. 


The Judgment ef the Court was delivered by ' " ^ 

The Chief fustice.—On the roth November, 1930, two partners in a cloth* 
fbusiness, named Gavepp& and Rudrappa respectively, were adjudicated insolvents 
in the Court of the District Judgé of Bellary. They had also carried on a motof 
bus pusines. On the 3rd Aprel, 1980, Gaveppa sold four motor buses to the* 
appellant for Rs. 10,000 and on the 29th Apri], 1930, he fold two others for Rs. 
2,500. On the 28th April, 1936, he sold a motor shed to*the app@llant for Rs. 170. 
On the 5th April, 1935, the Official Receiver filed an application (I. A. No. 77 of 
1935) for an order sgiting aside thessales,of the motor buses on the ground that thé * 
transaction constituted fraudulent preferences. On the 11th February, 1935, he 
filed*an application (I. A. No. 86 of 1935) for an order setting aside the sale of the 
shed on the same ground. The District Judge dismissed the applications, but 
` on appeal to this Court they were allowed and the transactions set aside by a judg- 

ment dated the 18th March, 1942. e 


On the 17th August, 1943,.the Official Receiver filed I. A. No. 77 of 1943, 
in which hę asked for an order directing the appellant to pay mesne profits in respect 
‘of the shed "at the rate of Rs. 12 per mensem from the date of the alienation. On 
the same date he filed another application (I. A. No. 178 of 1943) asking the Court 
to pass an order directing the appellant to pay into Court Rs. 2,500, the price of 
the.two buses sold on the 29th April, 1930 (he had already paid Rs. 10,000, the ° 
price of the.four buses first sold) and interest at 12 per cent. on Rs. 10,a09 from 
the 3rd April, 1930, and at the same rate on Rs. 2,500 from the 29th "April, 1930. 
The appellané opposed these applications on the ground that they did not lie,*that 
they were barred by the doctfüne of res judicata ` antl that they were out of time. 
The plea of res judicata was based on the fact that. in his application asking for decla- 
rations that the alienations were void an the ground that they constituted frauflulent 
preferences the Official Receiver had also.asked for mesne profits and interest 
but no order was passed on these.prayers either by the District Court or by this - 


^ 


‘Court on appeal. . X nE 
. The District Judge held that the applications did lie and that the doctrine of 
res judicata did not operate. He did not, however, deal with the question of limi- 
tation. Holding that the applications lay he granted mesne profits in respect of 
the motor shed at the rate of Rs. 12 per month from the 11th February, 1935, the 
date on which the Official Receiver applied for an order under section 54 of the 
Provincial Insolvency Act in respect of that glienation and interest on Rs. 10,000 
and Rs. 2,500 at six per cent. from the 5theFebruary, 1935, the date on which the 
Official Receiver applied for an order in respect of the alienation of the buses. 


In this Court the learnéd advocate for the appellafit has conceded that the 
Court has power to order payment of mesne profits and of interest, but he Sas 
that the District Judge erred in giving mesne profits and interest from the dates of 
his application under section 54. He contends that the law of limitation applies 
and that in respect of meshe profits he cart only recover the amount of Rs. 12 per 
mensem for three»years prior to elfe 17th August, 1943, and interest on Rs. 10,000 
and Rs. 2,500 for Six years prior to that date. In respect of the mesne profits 
he says that article 199 of the Limitation Act 'applies and in respect of interest, 
amicle 120. He further contends that the District Judge erred in rejecting the plea 


of res judictia. °* . ` 
* We wil deal first with the question of res judtcata. The District Judge rejécted 
the plea on the’ground that his predecessor and the High Court had not eonsidered 
the question and therefore it must be assumed €hat it was the intention of the parties 
to have the question. of mesne profits and interest decided at a later stage. As the 

- . . g A 
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' District Judge who heard the applications ynder section 54 dismissed them, the 
question of esne profits and interest did not arise. In this Court the only question 

» was whether the transactions amounted to fraudulent preferences and very properly 
the Court did not enter into a discussion of the amount which the Official Receiver 
was entitled to recover from the appellant. It was obviously the intehtion that 
any furthes questions should be ‘first decided by the Insolvengy Court. We agree 
ewith the Digtrict Judge in holding that there is no substance in the plea of fes judicata. 


The appellant is on much better ground with regard,to his plea of limitation, 
In Muthusami v. Offwial Assignee, Madras!, a Full Bench of this Court held that an 
"application under section 7 of the Presidenqy. Towns Insolvency Act is equivalent 
to a suit for the purpofes of section 3 of the Indian Limitation Act which applies 
the articles of thè Act toeallsuits. That was a case under the Presidency Towns 
Insolvency Act. A morttagor was adjudicated insolventin the month of Feb- 
* fuary, 1925. In the month of March, 1991, the Official Assignee applied under 
section 55 of the Presidency Towns Insolvency Act for an ane: setting aside the 
mortgage. His application was granted in February, 1932, and in December, 
1934, he applied for an order calling on the mortgagee to account for the rents 
and profits which he had received from the mortgaged property. The Court 
> @ held that the mortgagee was liable for mesne profits only for the period of three 
years immediately preceding the Official Assignee’s application. That decision * 
was under the Presidency Towns Insolvency Act but obviously the same principles 
* must apply to similar applications underethe Provincial Insolvency Afct. ` Conse- 
quently we hold that the Official Receiver is only entitled to mesne profits in respect 
of the shed at Rs. 12 per mensem for three years immediately preceding the 17th 
* August, 1943, and to mesne profiis at the same rate from that date until the 19th 
Nowember, 1943, when the appellant delivered possession of the shed to him: With 
regard? fo interest, the Official Receiver will have interest at six per cent. on 
Rs. 40,000 from the 17th Avgust, 1937 to 19th August, 1942, when he deposited 
Rs..10,000 in Court. On the Rs. 2,500, the Official Receiver wilf have interest 


at the same rate from the 17th August, 1937, untilepayment. The District Judge’s 
orderewill be varied accordingly. 


e e 
. The appellant has succeeded in part. He will get half his costs in each appeal. 


. The Official Receiver has filed memoranda of cross-objections claiming that 
he is entitled to mesne profits and interest from the dates of the alienations. As 
these claims are unsustainable, the memoranda of cross-objections are dismissed 
with costs. / 


-o Appeal allowed in part @ Memoranda 
° B.V.V. —— of objections dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Sipney WapswónrH, Officiating Chief Justice AND MR. 
justice Koman. l : i ° 
A. K.'Subramania Chettiar 
es ve |"  @ 
The Collector of Coimbatore : Respondent. 
Land Acquisition Act (I of 1894), section 18—R8ference Collector —SQuestion of limitation also mentioned 
—Power of Gourt to decide—Collector making reference as judiciglgofjtter. e 


The Court has power when a reference is made under section 18 of the Land Acquisition Act, 
to go into the question of limitation. This is specially so in a case where the Collector himself has 


ingluded the question of limitation as part of the reference in his letter accompanying the refe 
and has not decided the question himself. ec panyıng | renee 


* — When the Land Acquisition Officer purports to act under Part TII of the Act he acts asa 
judicial officer-and not merely as an agent or mouthpiege of the Government. , ° : 
M —————————————————,———— 9 — 


i A I. (1936) 71 M.L.J. 289: I.L.R.. 59 Mad. -1020 (F.B.). 
* Appeal No. 328 of 1944. ° TEES i 


.e  Afpellant* 


* -—- 9 — 


* 21st September, 1945. 
e 


. e * 
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Ezra v. Secretary of State for India, (1905) LR. 32 LA. 93 : LL.R. 32 Cal. 605 (P.C.) ; Abdul Satar * 
Sahib v. Special Deputy Collector, Vizagapatam Harbour Acquisition, 4926) 46 M.L.J. 209 : I.L.R. 47 Mad. 
357 (F.B.) ; Sri Venkateswaraswami Varu v. Sub-Collector, Bezwada, (1943) 1 M.L.J. 66 and Mahadeo 

Krishna v. Mamlatdar of Alibag, Y.L.R. (1944) Bom. go, considered. . 
Appdal against the order of the Court of the Subordinate Judge, Coimbatore, 
dated 29th January, 1944, in C. C. No. 112 of 1941 in O. P. No. 184 of 1941. 


T. K. Subramania Pillai and M. Annamalai for Appellant." e 


§ The Government Pleader (K. Kuttikrishna Menon) for Respondent. 
The Judgment of the Court was delivered by 


LÀ 
Koman, J.—The appellant was the owner of a premises in Ward No. 7 of the 
, Coimbatore Municipality. The premises consisted of æ house in the occupation 
oftenants. This property was acquired by Government,usder the Land Acquisition 
Act (Act No. I of 1894). |. At the gppellant's request, a reference was made under . 
section 18 of the Aft by the Collector to the Court of the Subordinate Judge of 
Coimbatore. The learned Subordinate Judge held that the application fpr a 
reference made by the appellant under section 18 of the Act was fot made within 
the time prescribed in the proviso to that section and that therefore the reference 
was barred by limitation. _The learned Judge also held that on the basis of the , 
materials placed before him the appellant had been awarded by the Land Acquisition ' 
Officer a fair aud equitable price. — m ' 


Itis n on behalfof the appelfarm that the finding by the learned Subordinate * 
Judge on the question of limitation is not correct and that the Sub-Judge had no 
power to go into the question of limitation. In this case, the award was passed 
on 12th March, 1941, and notice of the award under section 12 (2) was served e 
en the claimant on 29th March, 1941, by affixture. The appellant allegedethat 
thereafter hê filed on 10th September, 1941, an-application asking-for a reference 
under section 18 of the Act." This was disbelieved By*the Collector as well as by 
the learned Subordinate Judge and there is no reason for us to differ from the 
conclusion of facts. But the appellant certainly filed an application for reference 
on 25th September, 1941, which was received by the Collector on 26th September, 
1941. This application is beyond six months from the date of the.Collector’s award 
dated 12th March, 1941. Under. section 18 the proviso prescribing limitation 
is as follows : M e? 

- "Provided that every such application shall be made—(a) if the person making it was present 
or represented before the Collector at the time when he made his award, within six weeks from the 
date of the Collector's award ; (b) in other cases, within six weeks of the receipt of the notice from 
the Collector under section 1% sub-section 2, or within six months fsom the date of the Clollector's 
award, whichever period shall first expire.". : M 
If the Collector had given effect to this proviso and refused to make a reference 
on that ground, no Court could have interfered with that order of refusal. In Abdul 

„Satar Sahib v. Special Deputy Collector, Vizagapatam Harbour Acquisition!, a Full Bench 
of the Madras High Court has held that the High Court has no power to revise ` 
the order of a Collectors act?hg under the provisions of the Land Acquisition Act, 
refusing to make’ à reference to the Court under sectjon 18 in a matter upon whigh 
he hàd passed zn award. ' M 


Buft in this case the Collector has made a reference to the Court of the Subordi- 
nate Judge, and in the letter accompanying the reference statement which is expressly 
made. part of the teference, the Collector has.pointed out that the application under 
section 18 by the petitioner is out of time, having been made more than six months 
from the date of the award. ‘The question that arises for determination in this case 
isewhether in these circumstances the learned Subordinate Judge to whom the refer- 

e * e 4% Ve " . . " . . 
ence was made had jurisdiction to consider the question of limitation. According 
‘to the leafned.Counsel for the appellant, once the Collector makes a reference, 
the Court to which the reference is made is precluded from going into tle question 

B . 
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e. 
whether theeapplication is bafred by limitation. The learned Counsel contends 
that the scepe of the enquiry by the Court to which the reference is made is limited 
by section 21 to a consideration of the interests of the persons affected by thelpbjection, 
and he further argues that this does not include a consideration of thi$ question 
of limitation. Itis also pointed out that under section 19 whieh states what is to be 
*contained in the reference statement by the Collector, there is nothing to indicate 
that the question of limitation is to be referred to the Court. In support of this 
argumént, the learned Counsed for the appellant has cited’ Secretary of State for India 
ein Council v. Bhagwan Prasad’. That decision lays'down that when a reference 
has been made under Section 18 of the Land Acquisition Act, the Court has no 
jurisdiction to comsider whether the application in pursuance of which it was made 
was made within the perfod of limitation or not. „Mukerji, J., in that case states : 


. “ If we remember the scheme of the Act as deglaredeby their Lordships of the Privy Council in 
Ezras case already quoted, the Collector is the agent-or mouthpiece of the Government." 


It appears to usswith all respect that the learned Judge came to the above«oncltsion 
on a misreading of Ezra v. Secretary of State for India?. What their Lordships of the 
Privy Council appear to have stated in that case is that an officer who holds an 
enquiry into the necessity for an acquisition 1s acting on behalf of the Government. 
In Abdul Satar Sahib v. Special Deputy Collector, Vizagapatam Harbour Acquisition®, a 
Full Bench of this High Court, after considering Ezra v.-Secretary of State for India?, 
stated as follows: . — Ll. c 


** In Ezra v. Secretary of State®, the Privy Council has decided that the Collector, exercising functions 
under the Land Acquisition Act down to the point when he gives what is called his award, is acting 


* only in an advisory capacity and is not exercising: yi judicial function at all; but in these later 


cases» which I have referzed to, it is pointed out, and I k correctly pointed out, that when he acts 
under Puft II[ of which section 18 forms part, he is acting in a different capacity, because he has 
there to decide certain things ; be bas to send the case to the District Court if certain provisions in 
that Section have been complied with, one of which is the question of time, that is to say, he has to 
decide whether the application is basred or not and in doing s@ in my judgment, he'acts judicially.? 


It is clear from the above that when the Land Acquisition Officer -purports to-act 


. undef Part III ofthe Act he acts as a judiciabofficer and not merely as an agent or 


mouthpiece of the Government. In Sri Venkateswaraswami Varu v. Sub-Collector, 
Bezwada*, Kuppuswami Aiyar, J., in consfdering the question whether a Court 
when dealing with a belated application referred to'it under section 18 of the Act 
by the Collector can go.into the question of limitation, held the view that the 
Court could not go into that question. The learned Judge refers to Abdul Satar 
Sahib v. Special Deputy Collector, Vizagapatam Harbour Acquisition?, ant then observes 
as follows : . po 


“ From these observations it is clear that it is the duty of the Collector before he makes the refe- 
rence to decide on the materials before him whether he should make the reference or not, and if he 
decides to make and does make a reference, it isnot open to the Land Acquisition Court to go behind 
it. Ifitis not open to the High Court or any other authority to interfere when tlie Land Acquisition 
Officer refuses to make a reference, his decision must be equally final when he decides to make and 
does make a reference." . j e 9 - ' 


Phe case of Secretary of State for Ipdia in Council v. Bhagwan Prasad, and Sri Venkateswara- 
swami Varu v. Sub-Collector, Bezwada*, are not quite on all fours with the facts in the 
present case. In Secretary of State for India in Council v. Bhagwan Prasad’ the Collector 
who made the reference did not leave open the question of limitation for decision 
by the Court. In Sri Venkateswaraswami Varu v. €ab-Collector, 'Bezwada*, the learned 
Judge states that the question of limitation was raised by the Cotlector in a separate 
letter dated 7th.December, 1937, after making a reference by order dated 24th 

ovember, 1937. It was possible, therefore, that the learned Judge did not consider 
the letter to form part of the reference made earlier, In Mahadeo Krishna w. Mamlatdar 
of Atibag®, a Bench of the Bombay: High Court held that the Court is net debárreà 
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from satisfying itself that the reference, which it is called upon to hear, (a reference 
made to it under section 18 of the Land Acquisition Act), is a valid reference, and 
could thefefore go into the question whether the reference is barred by limitation. 
We agree with the opinion expressed by Beaumont, C.],, who delivered the judgment 
in that case. The seasoning adopted by the learned Judges in that case is as 
follows : ; l E~ . 
“The basis of the appellant’s argument is that the Collector acting under section 18 is not a 
Court, or at any rate not a Court subordinate to the DistricteCourt or to this Court, and’ that the 
Court cannot interfere with his decision either in appeal or in revision. That, no doubt, is true, bus 
that is not really the position. The Collectér has power to make a xference on certain specified 
conditions. The first condition is that there shall be a written application by a person interested who 
has not accepted the award, the second condition is as to the nature*of the objfctions which may be 
taken, and the third condition is as to the time within which the applifation shall be made. It seems 
to me that the court is bound to satisfy (itself) that the reference made by the Collector complies « 
with the specified condi@ions, so as to give the @ourt jurisdiction to hear the reference. It is nota 
question of the Court sitting in appeal or revision on the decision of the Collector ; it is a question 
of the Court,satisfying itself that the reference made under the Act is one which it is required toshear. 
If the reference does not comply with the terms of the Act, then the Court cannot entertain it. I have 
myself some difficulty in seeing on what principle the Court is to be debarred from satisfying itself 
that the reference, which it is called upon to hear, is a valid reference. I am in entire agreement 
with the view expressed by Mr. Justice Chandavarkar that it is the duty of the Court to see that the 9 .« 
statutory conditions have been complied with. In my opinion, therefore, the learned Assistant 
Judge was right in dismissing the reference on the ground that it was eut of time." 
We would fike to add that under section 21 it is competent for a Court to consider 
the interests of persons affected by the objection, and if such interests are likely 
to be affected adversely or otherwise by limitation, it follows that the Court has 
necessarily to take that into account in considering the interests of persons when ° 
the decision of the question of limitation necessarily affectg the questign of the 
correct amotint of compensation. We may add that when a questioneof limitation 
arises in an objection to the amount of compensatio it is eminently desirable that 
the Collector who cannot be gompletely disinterested in such a case should refer 
the question of limitation to *he Court. We are, therefore, of opinion that the 
Court has power, when a reference is made under section 18 of the Land Acquisition 
Act, to go into the question of limitation, all the more so in a case like the present, 
where the Collector himself has included the question of limitation as part of the 
reference in his letter accompanying the reference and has not decided the question 
himself. We agree with the learned Subordinate Judge that the application in 
-the present case was barred by limitation and that the reference was rightly réjected 
on that account. 


* As regards the valuation in this case, very fittle material is placed 
before the Court for arriving at a proper -decision. The property 
concerned, a house with its site, was purchased by the appellant in. a Court 
auction in 1938 as decree-holder for a sum of Rs. 10,001 which is the 
amgunt that is awarded subsequently by the Land Acquisition Officer 
as compensation together with the statutory 15 per,cent. It is stated that 
the notification,undér section 4 (1) in this case was in the year 1940. It is the 
appropriate price of the property on that date that matters. The only eviderfte 
let in orf the appellant’s side is the oral evidence of his clerk and also certain sale 
deeds Exs. P-1 to P-4 stated to be of neighbouring properties. The oral evidence is 
not very helpful, as this witness adzaits that he does not know what rent was fetched 
by the property hqquired. It if tjuite possible that this information as regards the 
rent fetched by the property has been kept back because it would be unfavourable 
to the appellant. This witness, however, states that the municipal assessmenteon 
.the property is about Rs. 3 to Rs. 4 per half year. ‘This information by itself cannot 
give any cortect idea of the rent. As regards the sale deeds, Exs. P-2 and P-3 ait 
"the nearest in date to the date ofsthe,notification under scetion 4 (1). But these 
documents «are not very helpful. In taking these dócuments into cofisideration 
as evidence of the value of the acquired property, one has also to know the value 
of the building situated on eách of those properties covered by those sale deeds, 
in gomparáson with the value of the building.on the acquired property. Without 
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some information as tó the condition and construction of the buildings it is not 

possible to infer from the mere extents given in Exs. P-1 to P-4 what would be a 
proper value of the acquired property. ` It is argued that the price jdm e at the 
Court auction must be deemed to be a low price and not a proper pWice. .But 
that wouldedepend upon whether the appellant as decree-holder was forced to 
epurchase that property or not. As to this, there is no evidence also. It is, therefore, 
to be assumed that the property fetched its market value at the Court auction sale. 


* For these reasons the finding given by the learned Subordinate Judge that the 
Value awarded by the Land Acquisition Officer is s fair and equitable one has to be 
upheld. In the result, the appeal is dismissed with costs. i 

© C. €? : 


B.V.V. e ——— -° Appeal dismissed. 


^ . IN THE HIGH COURT OF JUDIGATURE AT, MADRAS. 
4^ . Present :— Mn. JusricE CHANDRASEKHARA AIYAR. 


Rayalla Ramappa and others Se .. Petitioners.* 
e Civil Procedure Code (V of 1908), Order 41-A (Madras), rules 1 and 2— Provision for production of 
printed copies of judgment—If mandatory—Power of Court to dispense with production of requisite number of , 
printed copies of judgment appealed against. and pu : 

e The Court has power to dispense with the productign of the twelve printed copies A judgment 
appealed against so long as a certified copy of the judgment is there. Order 41-A, rufe 1 (Madras) 
is only a modification to the rules contained in Order 41, rule 1-ofthe Civil Procedure Code. The 
power to dispense with the production of copies of judgment contained in Order 41,-rule 1-of the 

e Civil Procedure Code is not taken away but continues. 


Jami &urmanna, In rg, (1945) 1 M,L.J. 268, dissehited from. 


Petition*praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleafed to dispense with the production of the twelve printed 
copies of judgment of the lower Court and to permit the same to be filed herein 
as soon as received in A. A. O. No. 632 of 1945, preferred to the High Court against 
the orfer of the District Court of Bellary dated 3rd August, 1945, and made in 
E. P. No. 63 of 1944 (in O. S. No. 44 of 1942, Sub-Court, Bellary; O. S. No. 6 of 
1944, District Court, Anantapur; O. S. No931 of 1944, Sub-Court, Anantapur). 


A. Bhijanga Rao and D. R. K rishnd Rao for Petitioners. 
The Court made the following i 


OrDER.—There is a decision of my learned brother, Byers, `J”, that the pro- 
duction of the printed copies of the judgment is mandatory and the Court ha? no 
power to dispense with production. The decision. is reported in the case of Jami 
Kurmanna\,’ With great respect to my learned brother, I disagree from the view 
he has taken. Order 41, rule 1, provides that : 

* the memorandum shall be accompanied by a copy of the decree appealed from and (anless 
the Appellate Court dispenses sherewith) of the judgment on which itis founded.” 
Tithe Court has power to dispense with the production of the judgment even where 
one copy of the judgment had to be filed, it stands to reason to hold that it has 
power to dispense with production of these printed judgments so long as a certified 
copy of the judgment is there. - Order &1-A, rule 1, statés : l 

.“ The rules contained in Order 41 shall apply to appefls in the High Curt of Judicature at ° 
‘Madras with the modifications contained in this order.” . j 
The power contained in Order 41, rule 1, is not taken away but continues. The 


production of the printed copies of the judgment is dispensed with. ` . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. ° 
. PRESENT :—-Mr. Justice BELL. . 
alased Venkanna Appellant* 
v. s . ° i hd n 
Ramineni Kotayya : ".. "Refondent. e 


Civil Procedure Code (V of $908), section 48 (2) (a)—Plea of fraud of judgment-debtor—If can, be raised 
for the first time at the appellate stage of execution proceedings. e í d . 


Though as a general rule a. plea 3j fraud has to be raised at the earliest stage of a proceeding ® 
i 


and atl that has to be said should be said fully'and at once, yet slightly elifferent considerations arise 


when applying the provisions of sub-section (2) of section 48 of thg Civil Procedyre Code. Itisa case 
of being able to show even at the eleventh hour and afterwards that the time limit laid down by section 
48 should not prevail where the conduct of the judgment-debtor is Such as to have prevented the 
execution of the decree within twelve yeay. Hence, a plea of fraud on the part of the judgmenf- e 
debtor could be raised fdt the first time in the abpellate stage of the execution proceedings where 
the decree-holder had in spite of his diligence been unable to execute his decree by reason of the 
fraudulent tfansfer by the judgment-debtor of his property to his own relations. , 2 
Appeal against the order of the Court of the Subordinate Judge, Bapatla; 
dated 2nd November, 1944, in A. S. No. 232 of 1944, preferred against the order of 
. the Court ofthe District Munsiff, Bapatla, dated 6th July, 1944, in E. P. Nil. of 1944, * 
in O. S. No. 1006 cf 1931. NN 


M. S. Ramachandra Rao and D. R Krishna Rao for Appellant. i . 
N. Suryanarayana and N. G. Raghavan for Respondent. 


The Court delivered the following 


Jupcment.—This appeal arises eut of execution proceedings following a decree : 
passed dated grd March, 1932, for Rs. 2,150 being damages dite from the jederfent- 
‘debtor for breach of contract. A number of execution petitions were filed, the 
last one being disposed of on 17th December, 1943. It was dismissed on failitre of 
the decree-holder to file certafh papers: The execution petition out of which this 
appeal.arises was filed on 22nd April, 1944, and was therefore outside the period 
of twelve years provided by section 48 of the Civil Procedure Code although within 
three years from the date of disposal of the execution petition 'above-mentioned. 
The District Munsiff considering these facts found that the present execution petition 
could not be considered to be a continuation of.the 1943 petition which had been 
plainly dismissed for default, and that, as it was outside the period of twelve years, 
it was time barred. He therefore dismissed it. 


. On appeal the Subordinate Judge allowed evidenge td be given of fraud in’ 
. the sense of section 48 (2) (a) on behalf of the decree-holder. He felt entitled to do 
.so. on the authority of Ramanathan Chettiar v. Mohideen Sahib!, where a Bench decided 
that evidence of fraud could be received and &he plea taken even on appeal although 
it had not been specifically raised in the Iwer Court. On this authority therefore 
he *allowed the appeal, held that an enquiry should be made into with regard to the 
allegations of fraud and to ether matters which could Ise raised, and ordered the 
. execution petitibn to be restored and disposed of in the light of the observations, : 
In this Courtitis argued that the Subordinate Judge’sinterpretation of Ramanathan 
Chettiqy v. Mohideen Sahib, was superficial in that it is clear from that judgment 
that although the plea dfefraud had not been specifically raised in the lower Court 
e there was enough on the recórdy go Show that the judgment-debtor had been guilty 
of fraud. In thisecase it is urged that the word fraud has never been mentioned 
in-any Court except the appellate Court, and that, if the well-known principles 
with regard to amending records by adding a plea of fraud at a later stage are tobe 
followed, then in these circumstances consideracion of fraud was too late and thgt 











. the appeal should not have been allowed by the Subordinate Judge. ° 
“ : + - -@ E * . . m - 
e [tis true*as Mulla points out at page"60o of his commentary on the Code of 
Civil Procedure : ` 
k: A; A. A, O. No. 25 of 1945. . 26th October, 1945. 
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> “Itis a universal practice excépt in the most exceptional circumstances-not to allow an amend- 
ment for the ptirpose of adding’a plea of fraud where fraud has not been pleaded in the first instance.’ 
He is sayitig this in commenting on Order 6, rule 17 of the Code of Civil gProcedure, 
which -deals with amendment of pleadings. Naturally-where one part is making 
allegations against anotherehe should say all that he desires to say fully and at once 

e in orderethat theother side may mete the case put up against him. In my opinion 
however different considerations arise when applying the provisions of sub-section 2 
Of section’ 48. Section 48 sets a time-limit on execution. In order to prevent @ 

, dishonest and fraudulent debfor from preventing the execution of the decree for the 
petiod of twelve yearsgt says that if fraud can be*shown then the time-limit may be 
extended. It isnot a question of«making specific allegations in a plaint or written 
statement against the rgputation or character of the opposite side. It is a case 

, sof being able to show even at the eleventh hour and afterwards that the time-limit 
laid down by section 48 should not prevail Where the conduct of the judgment- 
debtor is such as to have prevented the execution of the decree within the twelve 

years. It is said that: oe RS TS 
** Judges ought to take a broad view of coriduct deliberately adopted by judgment-debtors with 
a view to defeating and delaying the just payment of their debts by frivolous:and futile objections 
w9 . which are dishonest-upon the face of them.” - (See Lalta Prasad v. Suraj Kumar.) » o 

l In the present case there is nothing to show that the decree-holder was at any 
time wanting in diligente except perhaps that the last execution petition failed for 
want of papéfs which were required. YTh&t may or may not show a technical 
failure on his part but at any rate there can be little doubt that although he obtained 

a money decree in 1932 for damages for breach of contract on the judgment-debtor's 

* part he has been utterly unable to touch one pie since that date. The allegations 
ag@inst, the judgment-debtor are that he sold all his immoveable properties to his 
maternal. uncle in 1933 within a year of the decree and that that uncle thereafter 


in no less than 7 or 8 yeats filed process after process against the uphappy decree- j 
holder in an endeavour to prevent his laying his hands on the property of the : 
judgment-debtor. . = a 


Certainly frem 1933 to 1939 because ofthis pretended alienation by the judgmente 
debtor, the decrte-holder was utterly unable to execute his decree. In these circum- 
.stances and taking the broad view mentioned above, I think tha: the decision of the 
learnéd Subordinate Judge was correct both from a legal and from a commonsense 
„point of view. ' The execution petition will now be reconsidered by-the District — * 
Munsiff who will hear all the objections which can be raised by both sides to each 
' other's conduct and decide the matter according to law, t 
. This appeal is dismissed. Having regard to the fact that the plea of fraud was 
.. not raised before the District Munsiff and thé fact that the case relied upon by the 
: appellate Judge can be distinguished on the facts, I think there should be no order 
as to costs. "The whole matter really arises out of.the decree-holder’s not preparing 
all his artillery when. he first presented the. execution petition. .Had he raised 
fraud. then, there would have been none of this fastherelitigation. 
e - (Leave refused). e MEE 


V.S. | Ln 00000. Appedl dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn. Justice WADSWORTH AND ‘Mir. Justice PAPANJALISASTRI. ` 


Gudivada Suryanarayana .. Appellant* | 
e. : - . 

oO ` . . + g ` ; . e >- 
« Tadikonda Alavandararao and others i , `e 7v, o Respondents. 


°- — * Madras Agriculturiaie? Relief Act uv of 1938), sectione 8 gnd 9— Renewal of. Duomissüry note—Amoüht 
due under Previous note not scaled down— Suit on later note-—Right of debtor to relief. * o . ° 
——— — aa 
Hs *(1922) I.L.R. 44 Alf. 919. -° >- ; e 
* Appeal-No. 213 of 1944. . - se - o’ ooo M qth August, 1945. 
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77 It is well settled that a debt incurred after the commencement of Madras Act IV. of.1938 cannot 
be scaled down except in accordance with section 13 of that Act. But it is also well'settled that in 
a suit on such a debt the defendant may plead that the document executed after the commencement 
of the Act a mere voucher acknowledging a debt incurred prior to the commencement of the 
Act tb which sections 8 or 9 of that Act would apply. If so much is pleaded and estaplished, the 
excess over the amount dug under the prior document on applying sections 8 and 9 of thg Act may be 
treated as an amount in respect of which there is a failure of consideratio. Where the creditor 
.went to the debtors on the last date of limitation for the preceding note and persuaded them to execute 
a fresh note for the full amougt due without taking into account the relief due under the Act, and 
en sued on the Jater note for the full amount, ‘ X ° 
Held, that there was failure of consideration to the extent to which the promissory note amount e 
exceeded the amount due on a proper scaling*down of the debt and thag the debtor could be made 
liable only for the amount which would have been due by him ona proper scaling down of the debt 
as on the date of the execution of the suit promissory note. > DR OP 
. . . Appeal against the decree of the Court of the Subordinate Judge, Masulipatam, . 


in O. 5. No. 22 of 1942, dated 29th November, 1943. T 
m. Kameswara Rao for Appellant. l | "M ` 
css A. FL. Viswanatha. Sastri for Respondents. i 
(22° The Judgment of the Court was delivered by p 
.... Wadsworth, T.—The appellant was the first defendant in a suit on a promissory I 
note Ex. P-1 executed on the 18th February, 1939, by defendants x and 2 in favour 

‘of the deceaged first plaintiff for Rs. 174195-2-0. . This promissory note was executed — e 
‘after the commencement of the Madras Act IV of 1938 in discharge of an earlier 
promissory note Ex. P-2 dated the 19th February, 1956, for Rs. 12,240-10-0 which 
except for Rs,.35 cash was a renewal of a still earlier promissory note of 1930 the , 
principal of which was Rs. 6,000. The appellant is admittedly an agriculturist. 

He claimed that the suit promissory note was executed in circunfstances whichegive a 
basis for various pleas, one being failure of consideratian and another being coercion. 


r + 


‘He also advanced a plea under.the Usurious Loans Act.” 

i It is well settled that a debt incurred after the commencement of Madras 
„Act IV of 1938 cannot. be scaled down except in accordance with section 13 of 
that Aft. But it is also well settled tht in a suit on such a debt thè defendant may 
plead that the document executed after the commencement of the Act was a mere 
voucher acknowledging a debt incurred prior to the commencement of the Act 
to which section 8 or section.9 of that Act would apply. If so much is pleaded 
‘and established, the excess over the, amount due under the prior document on 
applying sections 8 and 9 of the Act may be treated as an amount in respect of 
whigh there is a failure of consideration ; that is to say, with reference to a debt 
incurred after the commencement of the Act, the debtor if he seeks relief directly 
under the Act must rely only on section 13 ; but if he can rely on a plea under the 
general law, he may in a proper case indireatly get a benefit which would not be 
‘available to him in the absence of such a sptcial plea and evidence to support it. 


^ "Turning to the circumstances in which the suit promissory note was executed, 
we find evidence that thefirst plaintiff came to the debtors on the last day of limi- 
tation for the preceding, note and persuaded them toeexecute the fresh note for-the 
full amount due without taking into account the relief due under the Act, bécause 
the first plaintiff undertook to collect only the amount due under the Act and because 
there was some talk about å credit being die by reason of the profits of a contract. 
There is also somè evidence that*ehe first plaintiff brought pressure upon the first 
defendant by threatening to sue and by threatening also to execute other decrees 
which he had obtained, against the first defendant. It is well established that on 
the date when the first defendant executed this renewed promissory note, he had 
established -His right in otHer proceedings between himself and the first plaintiff toe 
‘the relief given under Madras Act LV of 1938 to Agriculturistg, The learned Sub- - 
ordihate Judge has rejected all this evidence about the circumstances in which the 
promisgory note came to be executed. But it seems to us most probable that the 
evidence is true. The witnesses who support the first defendant are the two surviving 
attestors to the promissory note one being the local postmaster and the other the 
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village munsiff. They do not appear to be witnesses anxious to favour the first 
defendant. Seeing that the first defendant knew that he was entitled: to relief 
under the Act, it is not very likely that he would have signed this promissory note 
for a sum of Rs. 17,195-2-0 when the principal would. be reduced by the gpplication 
of the Actto Rs. 6,035-4-0, unless there had been some understanding bttweefi the 
parties that the relief to which he was entitled would in any«ase be given to him. 


*There is n@ evidence of any such forbearance to sue on the part of the plaintiff as 


would amount to a consideration for the excess amount stipulated in the promissory 
‘note. Prima facie therefore we have a promissory note executed for more thax? 


* Rs, 17,000 when both Pda must have been fully aware that the amount due on 


a proper application dY the law was something slightly in excess of Rs. 6,008. It 
seems most probable that, fhis being the last day of limitation, the creditor was 
ina position to insist on*his debtor executing this promissory note as a voucher or 
acknowledgment with a view to the precise agnount being settled at some future 
date. If that is so there is a failure of consideration to thf extent to which the 
aD note amount exceeds the amount’due on a proper scaling down of the 
ebt. i Š : 
There is no appeal on behalf of the second ‘defendant and no evidence of the 
circumstances under which he.came to sign the promissory note. In view of our 
conclusion on this plea, the further plea under the Usurious Loans Act becomes of* 
minor importance, but We must state that we do not agree with the conclusion of 
the learned Subordinate Judge on this itsut. Clearly, the suit prorhissor} note 
provides for the payment of compound interest and though the plaintiff has had, 
the wisdom not to claim compound interest in his plaint that fact will not remove 
the contract from the purview of section 3 of the Usurious Loans Act as amended 
in Miadgas. It is also quite clear that the first defendant is an agriculturist by. 
calling and*the contract would therefore have to be deemed to be an usurious 
contract liable to be reopetted with reference to its antecedent history. As a result 
of our finding that there has been a failure of consideration it is i Enon to 
consider the question of relief under the Usurious Loans Act any further. The 
amount which would have been due on a proper scaling down of the debt as on the 
date of the execation of the suit promissory note is Rs. 6,035-4-0 with interest at 
61 per cent. from 1st October, 1937. There is a' failure of consideration for the 
excess ‘amount. The appeal is allowed and the plaintiff will have a decree so far 
as the first defendant is concerned for the above amount, the appellant being entitled 
to full costs in appeal and the parties paying and receiving proportionate costs in 
the trial Court. aa | LE " 
BVV. v. . —— 7 : Appeal allowed. 


IN THE HIGH COURT. OF JUDICATURE AT MADRAS, 
Present :—Mn. Sipney Wapswerth, Officiating Chief Justice AND: Mn. Justice 
KOMAN. ? BUM 


Bathai Bagyalakshmi Ammal : AE .. Appellant? 
| v. ' g : í 
fhoppai Bappu Aiyar (died? and others .. Respondents. ^ 


Civil Procedure Code (V of 1908), section 47—4Applicability—'* Between the parties to the Suit "— Inter- 
pretation——Conflict in the suit—Necessity—Defendants sailing together and supporting each other—SCouffict in 
execulion—Appeal— Maintainability—Powers of High Courigin revigion—Abuse of powers by the executing 
Court—Interference. 20 A 

It is necessary that there should have been a conflict in the suit betwêen the parties in order 
that the decision of the question arising in execution between them could come under section 47, 
Cfvil Procedure Code. i l oe "on 

In a partition suit, the appellant got under a compromise 4 decree against her husbarfd’ s 
Samily declaring her right to the usufructuary mortgage interest in two items of Property, The 
respondent, the appellant’s father, though a party to he syit was not a party oppoged to*the appellant. 
On the otler hand they were sailing together and supporting each other in the suit. Ip af ap- 
plication for the execution of her decree, the appellant, between whom .and the respondent dis 
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putes had arisen by then, was able to obtain delivery of possession of the two items of property . 


from. the respondent in whose. possession they were. The resfondent's application tg the executing. 
Court for their re-delivery was-dismissed. On appeal, . mad AU 
Held, thgt in the circumstances, the case did not fall under section 47, Civil Procédure Code 
and the apgPal was not maintainable. l wo ae a ME 
Held, further, that though the High*Court was. ordinarily reluctant to use its powers ufder section 
115 of the Civil Procedure Code when there is a simple remedy by way of esuit, inastnuch ‘as ‘the 


powers of the executing Court had been clearly abused it was justified in directing «he executing ®. 


Court to- re-deliver the land to the respondent and referring the parties to a separate suit to decide 
the title in the: land. e ; l : - ie : a 
Appeal under clause 15 of*the Letters Patent against the judgment and order e 
of the Hon’ble Mr. Justice Chandrastkhara Aiyar dated woth January, 1945, in 
A. A. O: No. 283 of 1944, preferred to the High Court against the ayder of the Court 
of the Subordinate Judge of. Madura, dated the 13th January, 1944, and made in: 
E. A. No. 413 of 1943 in E.P. No.,78 of 1943 in O. S-No. 117 of 1932. ^ " e 
^ T. R. Srinivasan“for Appéllant. | . 2 E. 
B. Rawaswami Aiyangar and.C. K. Ramalingam for Respondents, 2 Ww 
. "The Judgment of the Court was delivered by ! "E 


The Officiating Chief Justice.—Yhe appellant here was the goth defendant in 


„a partition suit and is the daughter of the respondent (21st defendant in the trial "Z 


Court). By “respondent ’ we refer to the original respondent who is now dead and 
is represented by his legal representatives, the second and'third respondents. The 
soth defendant was the wife of the third-defendant, one of the coparceners. She 
was in the suit claiming certain items of property as her own and her father, the 
respondent, was claiming certain other items of property as his own. The trial 
Court disallowed the claims. of both the appellant and the respondent. They 
joined together.in appealing to this Court against that decisien. The appeal*was 
Appeal No. ror of 1937. In their memorandum of, appeal there is àn assertion 
that items r0 and 11 of Schedule C, with which we are now concerned, were pur- 
chased with the stridhanam fufds.of the present appellant. These two items are 
usufructuary mortgage rights afid it is common ground that the lands covered by 
these usufructuary mortgages were beigg managed by the respondent for the appel- 
lant. Itis also common ground now, though the fact was not revealed during the 
proceedings in the partition suit and fhe appeal therefrom, that the present res- 
pondent purchased the equity of redemption in respect of these two itents from the 
owner; a third party. Itis.alleged that the mortgage covering these two items was 
rédeemed by the payment of the amount due to the husband of the present appellant, 
the receipt being Ex. P-6, dated the 20th March, 1935. That allegation is denied 
by the appellant and the appellant alleges that the purchase of the équity of redemp- 
tion was made on her behalf with her-money by her-father, the respondent. These 
allegations regarding the ownership of the eqyity of redemption and the discharge 
of the mortgage were not placed before the Gourt either at the trial or in the appeal 
in the partition suit. wu B 
When the matter was pending in appeal before this Court, there was a: com- 
promise between,the present appellant and the members of her husband's faniily. 
The respondent was not a party to that compromise. € ''he result of the compromise 
was a-decree declaring that the appellant was entitled to items 10 and 11 of schedule 
C. and diso to other items with which we age not now concerned. There is nothing 
in this decree to indicate that the appellant was not in possession of the items decreed 
to her. or. that shé was.entitled tihder the decree to. get possession from’ anybody 
else, ‘The respondent prosecuted his own appeal after this compromise and he 
failed. “o `> . 2 AO 
-e After the termination of the proceédings in appeal, there seems to have been 
disputes between the appellant and the respondent.” The respondent had filed gL 
'suiț on belfalf of the appellant claiming rent for these lands from the tenant and 
ot a decrees and in a second suit for possession he hdd -been appointed. receiver. 
Whileche was holding -possession of these larfds as receiver, the appellant filed an 
execytion petition in which she claimed possession of the lands by virtue of the 
" ° i : 
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compromise decree in the partition suit. She obtained permission from the Court 
which appointed the receiver fo execute her decree against the receiver, and of this 
application for permission the respondent certainly had notice. He had, however, 
no notice of the main execution petition, and the appellant without opposition 
'succeeded in getting delivery of possession. - Thereupon the respondent filéd an 
applicatiof for re-delivery and it was in the proceedings for se-delivery that all the 


* facts regarding the purchase of the equity of redemption and the allegation of the dis- 


chargeofthe usufructuary mortgage and the further allegation that the purchase was 
*benamt for the appellant, were gor the first time brought to the notice of the Court. *° 


The executing Court, while conceding that the compromise decree in exe- 
cution of which possession had been delivered did not provide for delivery of 
possession at all, somehoW came to the conglusion that by reason of the 
averment in the memorZndum of appeal regarding the purchase of the items 
with the stridhanam money of the presqnt appellant, this decree which declared 
the right of the appellant to items 10-and 11 of schedule Ci which were usufructuary 
mottgages, somehow or other became transmuted into a decree recagnisiag the 
appellant's full title in the property including her right as holder of the equity of 
redemption.. Having arrived at this startling conclusion; the learned trial Judge 
came to a decision on such materials as were available regarding the real ownership 
of these lands and on the strength of that decision dismissed the petition for 
re-delivery. o's i e d 

. The matter was taken up in appeal bY tHe present respondent in Appeal Against 
Order No..283 of 1944, which was heard by Chandrasekhara Aiyar, J. The learned 
Judge went into the preliminary objection as to the maintainability of the appeal. 
The objection was that the appellant and the respondent were supporting each 
otiftr e co-defendamts in the partition suit, each of them claiming in fact a decree 
against.the"family, and there was no conflict of interest between them right up to 
the*termination of the apbeal; it was therefore contended on the strength of the 
decision in Bapanna Garu v. Jagga Rao Garut, applying the Full Bench decision in 
Annamalai v. Ramaswami? that there was no níattef arising between the parties to 
the shit in whiah the decree was passed relating to the execution, discharge or 
satisfaction of tlte decree. Chandrasekhara Aiyar, J., held that there is no rule 
that the contest or conflict should have bdtn in existence from the very-beginning, 
and if it arises in any stage of the suit and relates to the execution of the decree 
and a Court is called upon to decide it as between the persons who are parties to 
the suit, section 47 comes into play as was held in Vedaviasa Aiyar v. The Madura 
Hindu Labha Nidhi, Lid.,? and the learned Judge allowed the appeal and remanded 
the petition for a profer consideration of all the evidence available regarding 


the transaction between the parties. ei 


: The passage in Vedaviasa Aiygr v. The Madura Hindu Labha Nidhi, Ltd.,? 
.which deals with this question runs as follows : ES 


* In the case for instance of a partition suit the judgment-debtors may very well find their ipterests 
opposed, when delivery is attgmpted, although up to the final decree they had no cause for complaint 
against each other and similarly in administrative or partnership sufts. We can see no reason for 
,&cceding to the suggestion that we should limit the scope of section 47 in the Way suggested, when to 
do so would exclude from its purview the decision of many of the questions, which must inevitably 
arise only after the decree and when the result would be to frustrate the object of the section recognised 
‘by the Privy Council in Prosunno Kumar Sanyal v. Das Sanyal*, the cheap and speedy settlefhept of all 
disputes.at the stage of execution," : - - 


Lar . l 
The question which the learned Judges had to «decide in that case was one relating” 


to the order in which items of property belonging to the various defendants in a 
mortgage suit should be sold, the dispute between them being put forward for the 
first time in the course of execution. This case was considered in the refersing 
* judgment in. Annamalai v: Ramaswami®. At page 443, the referring Pudges say :. 
MEC: 1 M.L.J. 271. -° : i e ee 1892 L.R. 19 LÀ. 166.: LL.B. 1% Cal. 
2 2. trots) 1 Mi y 45: LL.R. (1941) 683 E ox : : TU S : » : 
Mad. 438 (F.B.). Propos (005. (1941) 1 M.L.J. 45 O LER. (1941) Mad, 
3. (1923) 45 M.L.J. 478. , ° 438 eB). ge c m x 


s , = e * 
'. 


1 


Se 


é ^. . 
‘ è ( 
570 THE MADRAS LAW JOURNAL REPORTS. e[1945 


_” “In Vedaviasa Ayvar v. The Madura Hindu Labha Nidhi, Ltd., the question arose between two 
defendants in a mortgage suit as to whose property should be sold*first. ` There was a copflict between 
the two defendants inter se in the suit itself and this was held to raise a question under section 47, 
Civil esi]: Code" ° " 


and g similhr explanation of this case is found at the top of page 444 in the same - 


judgment in a quotation from a decision of Madhavan Nair, J. It is fo doubt 
true that the decision*in Vedaviasa Aiyar v. The Madura Hindu Eabha Nidhi, Ltd.,! 
does not in terms proceed on the basis that the conflict between the flefendants 


ipterested in various items was a conflict in the suit; but it might well have, been. 
in the minds of the learned Judges that when there*is a mortgage right claimed " 


against various items in the enjoyment of various defendapts, there is from this. 
very nature of the claim a contest between the cowefendants which will only come 
to a head after the right of the mortgagee has been established ; dnd that may be 


considered a ground for differentiating such cases from those in which there is no , 


shadow of conflict begween co-deferfdants in the suit itself. 


A Bench consisting of the learned Chief Justice and Lakshmana Rao, J., had 
in a very récent case—Bapanna Garu v.. Jagga.Rao Garu?—to deal with the case of 
a dispute between two co-decree-holders in which the judgment-debtor had no 
concern. That was a dispute as to which of the two decree-holders was entitled 
to money in the hands of a receiver. The decision in Vedaviasa Aiyar v. The Madura 
Hindu Labha Nidhi, Ltd.,*, does not appear to have been quoted, before the learned 
Judges, but a rather similar decision—Mangayya v. Sriramulu® was cited and the 
learned Judges criticised the view taken Im that case that the expression ‘‘ between 

arties to suit”. in section 47 does not necessarily mean between parties who are 
plaintiff and defendant respectively in the suit ;. and they observed that this decision 
cannot be followed, the question now under discussion being settled by the Full 
Bench which decided Annamalai v. Ramaswami4. It seems to us that we aregottnd 
by this decision which interprets the Full Bench as having settled the question whether 
itis necessary ghat there should have been a conflict in the suit between the parties 
in order that the decision of the question arising in ekecution between them could 
come under section 47 of the Cde of Civil Procedure. 


Ox the facts of the present case it isemanifest that there was no conflict whatever 
either in the suit or in the appeal therefrom between the present appellant and the 
respondent. They were sailing together and supporting each other. Nor was 
there any decree passed in favour of the present appellant against the réspondent. 
What she got was a decree against her husband’s family recognising her right to 
the usufructuary mortgage interest in the items with which we are now concerned. 


No.doubt the respondent was a party to that suit and is hound by that decree, but 


he was not a party opposed to the present appellant; he was supporting her in 
her claim. We are therefore unable to agree with our learned brother that this is a 
case falling under section 47 of the Code of Givil Procedure and we consider that 
the appeal was not maintainable. ` ee mE 
We are however asked by Mr. Ramaswami Ayyangar for.the respondent to 
exercise our powers undeg secéion 115 of the Code of Ciwil. Procedure in order to 
prevent the present appellant from stealing a march in future litigation by restin 
on the position resulting from an order which the ékecuting Court had no. juris- 
diction to make. No doubt this Court is ordinarily reluctant to use its powers 
under:séction 115 of the Code of Civil Procedure when there is a simple remedy 
by way of suit, as in most.cases pé Claim proceedings; but we consider that the 
powers of the executing Court have been clearly abused in this case and we are 
also of the opinion that the executing Court, having itself conceded that there was 
no decree for the delivery of the property, should straightaway have ordered re- 
delivery and eft the parties to fight out in a proper proceeding the question of their 
rights in the land. The decree in favour of the appellant is certainly not one which 


recognises anything more than her réght 4o rein the usufructuary mortgage interest 
SS eee - 


I. (1923) 45 M.L.J. 478 0 ioo 2+ 4a” (1941) 1 MCL.J. 45: LL.R, (1942) Mads 
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described as items 10 and 11 in schedule C t$ the plaint. The equity of redemption 
in that mortgage was never in suit, nor was there anything in the decree to justify 
the conclusion that the present appellant was found entitled to the equityof redemp. 

tion as against the respondent. In our opinion the executing Court iha no juris. 

diction to ġrder delivery of possession at all, and, having wrongly delivered possession, 

eit was itseplain duty on an application for re-delivery to give back the land to the 
person wrongfully dispossessed and leave the parties to agitate their rights in a 
ropes proceeding. . 

We therefore set aside the'order passed by Chandrasekhara A1yar, J., yénianding 
the case for further egquiry and in revision we*direct the executing Court,to re- 
deliver the land £o the respqndent4rom whom it was taken and we refer me parties 
to a separate suit to- oe the title in the land. ¢ l 


e As to costs we think it equitable to allow the respondent his costs in the lower 
Court and direct each party to bear his or her costs in thiss£ourt. 


e V.P.S. ———— Apheat allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MRn. JUSTICE BELL. - - ° 
^ Sirigini Venkatarama Mohandas being minor, by mother : ' . 
 arxl next friend: Sinigini Suganavathi and another .. Petitioners* 
v. : l 7 . 
Kamini Kondiah and others $ l .. Respondents. 


Court-Fees Act (VII of 1870), section 17—Person obtaining under a settlement deed different properties subject 
to various leases—Some of the lessees failing or refusing to attorn —Single suit for ejectment—Court-fee payable 
—“‘ ee subjects "— Test. 
rson who became the owner of certain properties by reason of a jutflenient deed exceed 
by his hic Bees om entering upon them found various lessees in occupation of different part8 under tenancies 
creajed by the settlor. Some ofthe tenants refused or neglected to attorn to the new owner who filed 
a single suit against them for ejectment and mesne profits till date of delivery of possession. 

Held, the suit in the circumstances comprised a number f ‘ subjects? as required by section 17 
of the Court-fees Act and the plaint will be chargeable with tht aggregate amount of the fees to which 
the plaints in suits embracing separately each of such subjects would be liable. The plaintiff 
was secking—it may be similar relief against the vafious defendants—but not the same retief. 

Kishorilal Roy v. Sharut Chander Mazumdar, (188g) I.L.R. 8 Cal. 593 (F.B.) considered ; Nando 
ipea ir: asker v. Banomali Gayan, (1902) I.L.R. 29 Cal. 871, Umabhai v.Vithal, (1908) I.L.R. 33 Bom. 
293 and Godindaraja Mudaliar v. Alagabpa Thambiran, (1 926) I.L.R. 49 Mad. 836: 51 M.L.J. 194 
(F.B.) distinguished. 


Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge, Ellore, dated 
3rd March, 1945 in O.S. No. 115 of 1944 nee Slip’ No. ‘639 VII-I issued by 
the Court-fee Examiner). . 

T. S. Narasinga Rao for Paitone: -, 

The Government Pleader (K. Kuttikrishna Menon) and M. Appa Rao for Res- 
pondents. 

The Court delivered the followme Ti e . 

JuncwENT.—The question which arises is as to the liability or otherwise of 
the petitioners to pay enhanced Court fee under the provisions of secjion 17 of 


the Court Fees Act. The section says that where a suit embraces UWO ^ Or. 


more distinct subjects, the -plaint shallebe chargeable with the aggregate amount 
of the fees to which the plaints in suits embracing separately os of such subjects 
would be liable under the Act. 

The suit in-the present case was brought:by two plaintiffs against, a number 
of defendants.” It was alleged that the first plaintiff became the owner ‘of the suit 


aproperties by reason of a settlement deed executed by his father., At the titne 
. the dirst plaintiff was a minor amd his mother and guardian, the secopd plaintiff, 


entered upon the properties only to *find* thé defendants in oécupation uader 
tenancies created by the settlor. There were other persons also ih occupation 
of other properties comprised in the settlement, haut these made no demu? about 


* C, R. P. No. 561 of 1945. i ~” 28th October, 1945. 
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attérning to the plaintiffs as tenants. ‘The defendants in the suit apparently refused 
or neglected to do.-so. ` UA as l0 
=: 7 The pfaint, paragraph 3, says : 


.: "The fist plaintiff is the owner of the immoveable properties mentioned in the schedule hereto à 
annexed,” l - tage 


: tT or a ae ` ue "e 3 E QUEM" 
. The schedule has not been printed, but evidently there is a larga number ofe 
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Does a suit in tWese circumstances comprise a number of “‘ subjects "as rê- 
quired by. section 17? Authorities have been cited to show that there is nothing 
amiss in joining a number of defendants in a suit for- ejectment ahd there would 
appear to be authority for saying that where à plaintiff says that he is the owner 
of certain land on which the defendants are trespassing, he may have one cause e » 

of action against them. Is that the same thing as saying that there isonly one subject? * 

I do not find the authorities at all clear. It has been.said in Kushorilal Roy v. 
Sharut* Chander Muzumdar,! that the meaning of the word “ subject" is obscure and e 
incapable of precise definition. In the present case it is not clear from the plaint 
before me whether the plaintiff is claiming in respect of an extent of land on-which 
exist a number of trespassers each sitting on different tracts or whether the’ suit 
is in respect of a number of different properties of which the first plaintiff, nó dqubt, ` 
may be the owner but upon which the occupants have come in di(ferdhe ways. 


L.am told that. thé latter is. more likely the case, because the properties in gome 
cases are in different villages. 


^^ It seems to me on the whole that, bearing in mind the words.of the plaint 
the plaintiff.is'seeking—it may be similar relief against these, defendantsg—but | 
not thé same relief. There appears to be-no legal inter-conneation between the 
defendants. They have nothing-in common with each other and they are joined 
merely as a matter of convenience. Against each defendant the plaintiff wall have 
to prove à similar but a'separate case. The amount claimed is different against 
each defendant. If the plaintiff is right, each defendant comumitted a different . 
although a similar act of trespass. As the correction slip points out there must 
probably also be a differtnt question of costs arising in* each case and depending 
üpon each defendant's attitude. mE MEE gc a VE 

On the whole I have come to the conclusion that this case is not quite the 
simple case which is considered in such auth®8rities as Nando Kumar Nasker vi, Bano- 
mali Gayan,? Uinabhai v. Vithal,? and Govindarája Mudaliar v." Alagappa Thambiran, * 
whete the heir to an estate has come upon it to find it trespassed upon and occupied 
by a, number of individuals afid in which he brings a suit'against them allfor eject- . 
ment, proves his title and asks-that they should-be tuned off the land by the Coust^ 
-In.this case I am told that each of these defendants in fact was in the position of 
being a tenant to the plaintiff's predecessor-in-title. Why the benefit of these 
tenancy agreements was nt passed on to these plaintiffs is not easy to see. ‘I am 
grateful to learned Counsel for titg petitioners who has argued the case very forcibly 
and ably for his cltents, but I think on the facts I must hold that, the contention 
that section 17 applies is right. This case does contain more subjects than, one 
-although ‘the plaintiffs claim under one settlement deed. dE LL IN 

‘The "pétition 1s theréfore dismissed. | The petitioners will pay costs to Gow 
“ernment, * E E See. iU i EE E d is 


2$ »* o . s * 


i KASS a s = —— 5 '* —- Pétition* dismissed. 
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IN THE HIGH COURT-OF JUDICATURE AT MADRAS. — 
^ (Ordinary Original Civil Jurisdiction.) 


m — PRESENT :—MR. Jusrice CLARK. nid 4 $a 
gn In the matter of T he Indian Companies Act (VII of 1913) i 
°. T and l 
In the matter of The Deccan Commercial. Bank, Ltd. (in liquidation). ! 
Aga Mahomed Khaleed Shirodi (since deceased) ° .. Petitioner. o W 
Cyril Gill and other, Joint Official Liquidatérs .. Applicanis*. 
0. o e 9 ° ; 

Mohamed Nawaz Khan 5 : .. Respondent. 


Civil Procedure Code (V of 1908), Order 21, rule 58—Clnim to property attached in execution of order against 


` contributory in winding up of company—Scope—Summary nature of investigation-®uestions as to fraudulent nature 


of jransfer to person in possession—Cannot be gone into—Proper remedy is to proceed by way of regular suit under 
Order 21, rule 68 to have the transfer declared fraudulent. . : "ESSERE a uid 
When the liquidators of a company attached certain shares belonging to a contributory it was 
found that the son of the contributory was registered as the holder of those shares and in actual posses- 
sion of them. The liquidators sought to prove that the transfer by-the contributory to-his son was 
à fraudulent one, `, f 5 "a ° 
_ eld: In such proceediags the executing Court is concerned only with the question of the posses- 
sion of the property and cannot embark upon enquiges involving a decision as to the real ag opposed 
to the apparent title to the property.. The. proper course for the liquidators to follow is to proceed 
by way of a regular suit under rule 63 of Order 21 of the Code of Civil Procedure if they have reason 
to believe that the transfer by the contributory was for any reason ineffective, inoperative and void 
as against the creditors in the winding-up. ` 
e Ramaswami Chettiar v. Mallappa Reddiar, (19204 39 M.L.]. 350: LL.R. 43 Mad. 760, dis- 


tingud, i s i A 
_ e G. Krishnaswami instructed by King and Patridge for Applicants. ` 
G. R. Krishna Reo for Respondent. . e l . i 


„The Gourt delivered the following i . 


_ Junoment This is an appeal against the order of the Master passed in exe- 
cution. The applicants are the Official Liquidators of the Deccan Commercial Bank, 
Ltd. e Ope Khan Sahib Md. Munir Khan Sahib Bahadur was a contributory of 
this company. He was placed on the list of contributories and an order was 
obtained against him for payment of the amount due from him in that respect. 
These execution proceedings are by the Official Liquidators to execute that order. 
This contributory died in January 1945 at which time ke was on the'list of contri- 
butories and the order for payment had been obtained against him. His son one 
‘Md. Nawaz Khan -was brought on the record of the execution proceedings as his 
legal representative. Execution wes sought by attachment of certain shares by 
way of an order prohibiting the. Secretary. of the Egmore Benefit Fund, Flowers 
Road, Egmore, Madras, from paying Mohamed Nawaz Khan the amount of shares 
standing in the name of his deceased father Khan 6ahib Md. Munir Khan Sahib 

ePahadur, and itis stated in the execution petition that these shares “ have recently 
been transferred and now stand in the name of the said Md. Nawaz Khan." But it 
is admitted before me and it was so stated by the Master in his ordér that the 
shares were in fact transferred by the déceased contribufbry to his son, the present 
respondent, on the 21st July, 1941, £e, ovef tbaec years beforg his death. `. e 


The respondent filed objection to the application for, exetution on the ground 
that he was the registered owner of the shares and was enjitled.theretoeon his own 
account. Itis admitted that the shares are so registered and that he, the respondent, 


*is in possession of the certificates. The. Master - has ‘found "that «tke respondent 


“i$ in actual possession of thege shgres.’* - Op-tpis finding-he rejected the appli- 
cation fer attachment. - | ; ; a EE" . °. 


rg lene 


* Appl. No. 1723 of 1945 in " ° -o and November, 1945. ‘ 
O.P. No, 168 of oe . l sh ve A . deis 
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Objection is takex to this decision of the Master on the ground that he should 
have heard and considered evidence in support of the liquidators’ allegation that 
the transfer PX the deceased contributory to the present respondent was a feaudulent ° 
preference. ! Reliance has been placed on the case of Ramaswami Chettiar v. Mallappa 
Reddidtr?. the Master has taken.the view that this case, has no applicatien in the = -. 
circumstances of this.ouse and I agree with him. In that case it.was het, that an 
attaching creditor defendant in a claim suit under Order 21, rule 63 mat properly * 
raise a defence that the traysfer to the plaintiff was void as being in fraud of creditors. . 
Phat furnishes no authority for the proposition that & similar plea may be raised 
by a petitioning creditor in the execution proceedings. - S ° 


Ld 

Under Order 21, rule 58, Civil Procedure Gode, when ‘an objection is made 
to an attachment, as was the case here, the Court shall prgceed to investigate the  - 
claim.. Under rule 59, the claimant, or objector is required to adduce evidence e , 
"^to show that at the date of the attacment he had some interest in, or was possessed: . 
of the property attached." I have already observed that it is admitted in this case 
that te respondent is possessed of the shares and that they are, registered in his « 
name in the company's register. ` In these circumstances no useful purpose could 
possibly have been served -by-the Master's allowing the Liquidators’ application 
to call evidence on the point. Indeed I do not understand from his counsel that it Ka 
Was the point*on which he wished to call evidence. He wished to call evidence 
to establish that the transfer by the deceased contributory to his son, the present 
respondent, was a fraudulent transfer. " Evidence on that point would, in my view, 


, be inadmissible in view of the relevant provisions of Order 21, dealing with the 


summary investigation of claims in execution. In such proceedings, the executing 
Court is concerned only with the question of the possession of.the property and - 
should not apd cannot embark upon enquiries involving a decésion as to tlc r@al, 
as opposed to the apparent, title.to the property. (Vide Najimunnessa Bibi v. 
Nacharuddin Sagdar* and Ramaswami'Goundan v. Karuppa | Mudali?.) | There is of 
course nothing to prevent the lquidators from proéeeding*by way of-a regular 
suit under the provisions of rule63 and that seems to me to be the proper course 
to follow, if they have reason to beliege that this transfer by the deceased *con- 
tributory to the respondent is for any reason ineffective, inoperative and void as 
‘against the creditors of this winding up? n xe - 


+» 


. The appeal.is accordingly dismisséd with costs. . 0 €f 2 
K.S. | ee c. ~ ->> Appeal dismissed. 
4, IN THE HIGH*COURT OF JUDICATURE¢AT MADRAS. 
DONT Present :—Mn. JUSTICE Kuppuswami AIYAR. Tu zu 
P. Lakshmiah diio `.. Petitioner.* 


p^r C. e mo 
` Motor Vehicle Rules (1938), rule 220—Offence under—Stopping of-a bus in front of a hotel to pick 
up passengers from there. JA te i T 

If a driver of a motor bus sfops the bus in front of a hotel so that he might pick up some passengers 


_ from the hotel, it is“ loitering ’ on the road and makes the drives guilty of an offence under rule 228 
. of the Moter Vehicle Rules. 


. ` PetKion under sectiogs 435 and 439, Criminal Procedure Code, 1898, praying 
‘that the High Court will be pleased to revise the judgment of the Court of the 
* Joint Magistrate, Chandragiri, dàted goth April, 1945, in C. A. No. 19 of 1945 


(C. C. No. 1079 of 1944, Sub-Magistrate’s Court, Tiruttani). 





. KK alyanasundarant and R. Santanam for Petitioner. , . . . ° 
. ^ The Public Presecutdr (V. L. Eihiraj) for the Crown. | @ 
; k s ME ME 
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The Court made the following ° = © ^" 

OrvER.— What is urged for the petitioner is that the offence under rule 220 
of the Motor Vehicle Rules, requires that the delay must be of sucha character 
as to prevent the men from reaching the destination in time. That ig not what is 
. stated there. It is true a*driver is expected to reach the destination in time. But 

è what is*rgade an‘Sffence is loitering on the road. According to the Concise Oxford 
Dictionary, “‘ Loitering " means lingering on the way or hanging about. In this 
. case*according to the finding of both the Courts, the driver was stopping the hus 
e in front of a hotel so that he might pick up some passengers from there. This is 
certainly lingering om the way. It is not the petitioner’s case that it was a stopping 
place at which,he could stop forthe purpose of taking passengers. Waiting for the 
passengers, who had gone to the hotel, for nearly 10 or 15 minutes is certainly 
« * lingering on the way and the petitioner is therefore guilty under rule 220. It is 
'' certainly annoying to the other passengers if the bus if they are made to wait in 
front of a hotel like this merely to pick up passengers who are expected to come 
* from the hotel and board the bus. The petitioner was rightly convitted. * In the 
circumstances of the case I should. think the punishment is lenient. The petition 
y’ js dismissed. l E : E 
|». KC. MEL Le l Petition dismissed. 

e ` IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 

l PRESENT :—MR. JUSTICE KUPPUSWAMI AIYAR. 


The Public Prosecutor, . Madras - - . ..  Pelitioner* 


a. Y i 
e . 
Pingdli Mallikarjana Kota Paneswara Rao . -« © Respondent. 


* Criminal Procedure Code (P of 1898), section 562—Applicability—Offence punishable under section 400, 
Indian Penal Code, . . . . °, ` 

The offence punishable under section 409, Indian Penal Code, is one punishable with trang- 
portation for life and hence, on a conviction under that section, the accused could not be dealt with 


* 


under section 568 Criminal Procedure Code. e 


Petition under sections 435 and 4394 Criminal Procedure Code, 1898, praying 
thatethe High Court will be pleased to revise the judgment of the Court of the 
Additional First Class Magistrate, Bandar, in C. C. No. 126 of 1944. 


The Public Prosecutor (V. L. Ethiraj) in person. | id 
B. S.. Ramachandra, Rao for Accused. : 


* The Court made the following 
OnpzR.—This is a revision petition filed by the Public Prosecutor with regard 
to the sentence passed by the Additional First Class Magistrate of Bandar in C. C. 
No. 126 of 1944 on his file. The accused was convicted of an offence punishable 
under section 409, Indian Penal Code and found guilty and dealt with under sec- 
tion 562 of the Criminal Procedure Code. The *offemce is one punishable with 
* transportation for life and therefore the case could not be dealt*with under section 
562 of the Criminal Procedure Code. ` The sentgnce therefore is illegal and has to 
be set aside. Taking into consideration, however, the fact that the acqused who 
is only 19 years-of age and who was employed in the Rationing office, has fiot only 
lost his job but lost-all his chances of being gaployed in Government service irf 
future, and as he also has returned the money, it will be sufficient if he is sentenced 
to imprisonment till the rising of the Court. He is accordingly so sentenced. The 
sentence will be undergone in the Courtof the Additional First Class Magistrate of 


e 
L4 





* Bandar. . : . oe 
» à : è x 99... e.. . 
V.S. ^ l : oes w 9 * Pttition allowed. 
*Cr. R. C. No. 473 of 1945. : | . a 8th Novembér, 1945. 
(Cr. R. P. No. 435 of 1945). Mee e m os E 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.  - 
PRESENT :—Mnr. Justice Kuppuswami AIYAR. =. s 


The Public Prosecutor i .. Afpellant* ° 
. D i 
Sheik Masoom .and others Respondents. 


‘ Criminal Procedure Code (V of 1898), sections 348 and 349—- Joint trial of four accused of whom one was 
aneold offender convicted for an offencfunder Chapter XVII of the Indian Penal Code—All found guilty-a-Sub- 


Magistrate sending papers to Sub-Divisional Magistrate under section'349 tis he could not award proper sentence® " 
on the old _offender—Legality—Proper proceduree~Jurisgiction of the Sub-Divisional Magistrate to try and acquit * 
e 


all the actused. . 

‘Four accused were jointly tried by a §ub-Magistrate for offences 'puftishable ufider section 380, 
Indian Penal Code, so far as accused 1 and 2 were concerned and for offences punishable under sec- 
tions 410 and 411 of the Indian Penal Code, so far as accused 3 and 4 were concerned in respect of 
the same articles and found gyilty. As the fir% accused was an old offender who had been convicted 
for an offence under Chapter XVII ofthe Indian Penal Code, the Sub-Magistrate sent the papers 
to the S&b-Divisional Magistrate under section 349, - Criminal Procedure Code, who acquitted adl 


the accused, On an appeal against the acquittal, 

Held, that the Sub-Divisional Magistrate had no jurisdiction to try the case and acquit the accused 
inasmuch as the Sub-Magistrate ought to have committed the accused to sessions under section 348 
ofthé Criminal Procedure Code, if he thought that he could not pass adequate sentence and should © 
not have taken action under section 349, Criminal Procedure Code, The Sub-Divisional Magistrate 


could have jurisdiction"to acquit the accused only if the papers could have been sent to him under : 
9 e Sore 


section 349. ; 
Appeal under section 417, Criminal Procedure Code, 1898, against the acquit- 


tal of the aforesaid respondents (accused) by the Court of the Sub-Divisional Magis~ 
trate, Narasaraopet, in C.C. No. 109 of 1945 on his file (C.C. No. 1238 of 1944, 
Stationary Sub-Magistrate, Narasaraopet). : e 
e... ! "6 
The Public Prosecutor (V. L. Ethiraj) in person. , . - £ 
V. T. Ranfaswami Atyangar, Kalyanasundaram Aiyqr and ,G. Gopalaswami for 
Accused. E pa ' 
The Court delivered the following, à š e 
- JupewENT.— This is an appeal against the order of acquittal of the Sub-Divi- 


sional Magistrate of Narasaraopet in C.C. No. 109 of 1945 on his file. The four 
accused were originally tried by the Sub-Magistrate of Narasaraopet for*offences 


‘punishable under section 380, Indian Penal Code, so far as accused 1 and 2 were 


concerned and foy offences punishable under sections 410 and 411 of the Indian 
Penal Code, so far as accused 3 and 4 were concerned, in respect of the same articles. 
They were all tried together and found guilty of the offences with which they werg 
charged ; but as the first accused was an old offender who had been convicted 
for an offence under the provisions of Chapter, XVII of the Indian Penal Code, 
there was also a charge against him under section 75 of the Indian Penal Code. The 
Magistrate felt that he could not award the proper sentence on the first accused 
and so sent the papers to he Sub-Divisional Magistrate ef Narasaraopet under 
section 349 of the €iriminal Procedure Code. This Magistrate acquitted all the 
accused, and it is against this order of acquittal that thiappeal has been filed. 


It is tightly urged for the Crown that the Sub-Divisional Magistrate, Narasa- 
raopet, had no jurisdiction toetry the case and acquit the accused inasmuch as the 
Sub-Magistrate ought to have committed the accused to sessions under section 348 
of the Criminal Procedure Code, if he thought that he could not pass the adequate 
sentence andeshould not have taken action under section 349. The Sub-Divisional 


Magistrate, Narasaraopet, could have jurisdiction to acquit, the accused only if* 
the papers could have been sent to him under section 349. Section 349 is a general » 


section whicheapplies to all offences whereas section 348 applies only to persoas 
who h&ve,been convicted of an offence putiishable under Chapter XII or Ghapter 


MÀ RR 


* Cr. Appeal No. 509 of 1945. j : ” e. 8th November, 1945. ~ 
- LÀ 
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XVII of the Indian Penal Code in any prior case, and according to section 348 (2), | 
** When any person is committed to the Court of Session or High Court under gub-sec. (1) 
any other person accused jointly with him in the same inquiry or trial shall be similarly/committed, 
unless the Magistrate discharges such other person under section 209.” 
In this case the Magistrate knew that the first accused had been conviéted of an ~ 
` offence purtishable ynder Chaptér XVII of the Indian Penal Code, and he also 
knew that hene of the accused could be discharged but would have to be convicted. 
At this stage he should not have sent the papers under section 349 of the Criminal 
Bracedüre Code to the Sub-Rivisional Magistrate. The proper course for him ° 
vould be to commit the accused to Sessions. This is also clear from rule 95 of 
the Criminal Rules of Practice. As the Magistrate therefore had no jurisdi€tion 
to send the papers and sheuki have committed the accused to Sessions under sec- 
tion 348, the Sub-Divisioml Magistrate had no jurisdiction to acquit the accused. 


Ped accordingly set aside the order of acquittal and send te papers to the Sub- 
Magistrate of Narasaraopet for taking action under. section 948 of the Criminal 

Procédure Code, If the Magistrae who tried the case' originally is not there, 
there may have to be a de novo enquiry. ' 


" V.S. ———— * Appeal allowed. 
2 IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 


l PRESENT :—M R. Justice KUPPUSWAMI AIYAR. ° 
5 : * + . 
Kumariah Naicker and six others : .. Accused” 


v. ; 
,*Chinna Naicker "EMEN a Gomplainant. 
: Pinga Procedure Codg (V of 1898), section 203— Complaint thrown out under—Second complaint if 
arrea, » 

The fact that a previous cemflaint was thrown out under section 909 ofthe Criminal 
Procedure Code is no bar to fhe enterjainment of a second complaint. But if the filthg of a second 
complaint will amount to an abuse of process of the Court the cofnplaint ought not to be taken on file. 

| Case referred for the orders of the High Cotrt, under section 438 of the Crimina! 
Procedure Code, “by the Additional Distric? Magistrate of Ramnad ot Madura 
in his letter, dated 8th May, 1945. iS 

"The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

Accused not represented. 
The Court made the following 


ORDER.— This is a refgrence by the Additional Distriat Magistrate of Ramgad 
with, regard to G.C. No. 64 of 1945 on the file of the Additional Sub-Magistrate 
of-Aruppukottah. Notice has been-given to the complainant and he has not 
appeared in this Court. He filed a gomplaint for dacoity, theft etc., aginst the 
accused. That was investigated by the»police and was finally thrown out under 
section 203 of the Criminal Procedure Code. This was on the 23rd December, 
1944. On the 18th January,1945, the complainant pxesenged another complaint 
against the same accused on the same facts. The accused objected to.the preferring 
of the complaint. 'The Magisttate held that the dismissal of the prior complaint 
under section 203 was not a bar to the «entertainfnent of the second complaint. 
The Additional District Magistrate is of the. opinion that the order of the Sub- 
Magistrate was unsustainable as he had no jutigdjction to enterjain the'second 
complaint as the prior complaint had been dismissed and refers the case under 
section 498 of the Criminal Procedure Code to quash the order of the Sup-Magis- 
trate taking the complaint on file. The fact that a previous complaint was thrown 
out under section 203 of'the Criminal Procedure Code is no, bar tq the entef- 
tainment of the second complaint, But the question for consideration js whether. 
on the facts stated it will not be an abuse of process te take up the second complaint 
——————————————————————— 

* Cri. R. CG. No. 422 of 1945. . t 

Case Referred No. 29 of 1945) . ° E and August, : 945 | 
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on file and proceed with it in the circuthstances of this case. The original complaint 
was for tHeft, dacoity, etc., and in the second complaint the charge of dacoity and 
theft was fot pressed. There is nothing to indicate that there was no prdper investi- 

, gation on the previous complaint or that there was any necessity for investigating 
the seconfl complaint. Even with regard to the.offences in respect of*which the .* 
second complaint was presented: the Magistrate who dismissed the earlicr complaint 
has pointed out that there was no disinterested: witness to prove the cBmplainant's 
allegation. The Magistrate was of the opinion that the evidence likely to be ayailable 

*could not possibly lead to a conviction. Nothing tas alleged by the complain&’nt 
in the second complaint which would justify the Magistrate modifying that view. 
No ddditional witness had been cited in the second complaint, nor as pointed out 
by the Additional Magistrate, was it alleged that any other kind of evidence had. 

. been discovered or was likely to be forthcoming. In these circumstances to entey 
tain the second complaint would be an abuse of the process of the Court and the“ 
order entertaining tht complaint is quashed. i E 


K.S. o Order quashed, 
[PRIVY COUNCIL] Ul 


: i o aP 
PRESENT :—LoRps RUSSELL or KILLOWEN,- PORTER, SIMONDS AND GODDARD d 
AND Sr MApHAVAN Narr. 


* 


~- 9 


Daniel Youth’ r T Appellant* p 
U. E B x ` - ” - = 
The King . K 


Criminal trial— Joint trials—Reception. of evidence only admissible-against one of the accused—Pragice— 
Discretion—Integference by the Privy Council where-there is evidence on which the jfry was entitled  econdict— 
Practice. ER ; : 

: , A ee 

In alljoint pias no doubt, the mind ofthejury may be influenced by the reception of evidence 
which is only issible against one af the accused, but the praftice in England has always been in a 
joint trial to admit such evidence, leawing it to the presiding judge to warn the jury that the evidence 
must not be used to strengthen the case agaifist.or lead to the conviction of a prisoner againg: whom 
it is no» admissible. The question of joint o several trials however has always been left to the dis- 
cretion of the presiding Judge. The discretion must of course be a judicial discretion. Where 
in the circumstances, it would not be possible&o override:the Judge's discretion Jhad he been asked 
to try the prisoners separately and refused to do so, much less would it be possible to interfere where 
such request was' not made. - 


Where there was evidence against the accused: on which-the jury were entitled to convict, its 
strength is not a patter for their Lordships of the Privy Council to determine: the jury are sole 
` Judges unless some step has been taken which.is contrary to natural justice. or some grave and sub- 
stadtial injustice has been done, se Poco T pres VE n E 
G. R. Blanco White and: Harris Walker for Appellant. A : 
Kenelm Preedy for the King. ^ . .* ~ — — P 
. The judgment of the Court ‘was delivered by 


LORD PortTER.—Tkeir Lordships have already inflicated that they would 
humbly advise His Majesty that this appeal shou]d.be dismissed and that they: 
would give their reasons for tendering such advice in due course. Those reasons 
are set out below. ‘The appellant and -his wife Amelia Youth were jointly charged 

' on intdictment in the Sufreme-Court of Turks and Caicos Islands before His Honour 
e S. T. E. Sanguinetti and a jirwef"twelve with the murder of one Poland Smith 
in the Parish of Saint George at the Bight of Blue Hills. Both pleaded not guilty 
but were convicted and sentenced to death : the wife's sentence however was after- 
wards commuted to penal servitude for life. The husband alone appealed first 
tó the Supreme Court of. Judicature of Jamaica and subsequently by special leag 
«to His Majesty in Council. The appellantlived in a small settlement on Gaicos 
Island called 'Fhomas Stubbs Setflemént which appears to have consisted of only 
three house$ : one inhabited by the appellanj and his wife, the next by the deceased 


*"—— 
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man, his wife and family, and the third by the dead man’s mother-in-law. There 
was ample évidence of bad. blood between the appellant and the. T. and 
. indeed that the appellant threatened to get him out of the Settlemen$ and had 
been heard to say with reference to him ‘‘ Something is going to happen serioys." 
* Some miles to the west of this Settlement lies another and larger Settlement known : 
as Bight Settlement; a road or path joins the two Settlement and from this road 
a track leads to the seashore which is about half to two-thirds of a mile distant. 
The dead man was accustomed to pay a visit each Sunday afternoon to friends 
ét the Bight Settlement and of Sunday, 5th July, 1942, as usual he left his house * 
about 5 o'clock and vigted. one James Pratt, whe lived two or three miles away 
He arrived about 6 p.m. it about 10 P.M., but never reached his home. On 
- Tuesday, 7th July, 1942, T ead body was found floating in the sea some distance 
, bo the west of the Bight Settlement. Death apparently was not due to drowning 
‘but to a combination of injuries which had bees? inflicted upog him’: they consisted ' 
of three scalp wounds towards the back of the head, a jagged wound below the 
e left ‘ear and aecut through the right side of the lower jaw penetrating through 
the inferior maxilla. Though the last- mentioned wound -would cause profuse 
bleeding, the blood would not necessarily be dn the assailant. «Later the same 
\ day at a spot lying just off the track mentioned above a sandy clearing was found 
bloodstained and trampled and marked by foot-prints. The clearing was about * 
« one mile from Thomas Stubbs Settlement and 21 chains from the shore. i 


The bloodstains continued for about 200 yards to the beach and on the beach 

were found two sets of footprints as if two pérsons walked face to face sideways 

.* to the sea. The two sets were about two feet apart heavily indented, as if a weight 
wasebeing carried and between them at one Spot was a collection of blood. One 
set was larger than the other. According to the evidence the appeMant and his 
wifeJeft home a long timeeafter the dead man, walking in the direction which he öz 
had taken towards the Bight Settlement. At gunrise the folloving morning 
Amelia Youth was seen coming from the directionein which she and her husband 
had gone the previous evening and shortly afterwards the appellant came from 
the same directien towards his house. That same morning a farmer living’ at 
Bight Settlement saw two persons coming eastwards. along the beach about 4 A.M. 
After theyesaw him the two turned back in the direction of Stubbs Settlement, 
but he was unable to identify who they were.. On the same day there was foun 
on the floor of the. Youths’ house a machete without a handle which could have «= 
caused the wound on the right-hand side ofthe dead man's face, but no blood was * 
in fact found on it: The two accused: were seen by thé police about 3 P. M, ON 
ath’ July and the appellant then had.a bruise over his left cheek, scratches on his 
throat, and a dark stain on hisshirt. Thestain was not from blood and is {mmaterial. 
The explanation given by the appelfant and his wife as to the other injuries was 
that they had‘ had a quarrel the night before in the course of which he had struck 
his face against the room door and she had scratched him. After this interview ‘ 
the appellant, who was wearing an old blue shirt and*pants, asked leave to go home ' 
16 change his clothes and stawted òn his way but was called back and thereupon 
ran away and hid himself. He was subsequently arrested the same day, but agam 
escaped and was finally re-arrested on 11th July. Meanwhile his wife was arreste 
and kept in custody. un ee EE ' 7 


: dm EL. ° i 
Later on, viz., on 22nd July, in consequence of certain, information which 
had been received one of the local constables and a clerk went to the Youths’ house 
amd searched in a field about 40 feet beyond a wall which stood east of the house, 
and was itself 15 to 20 feet from the house. “The appellant used this field for planting 
Corn, potatoes, and such like purposes and in it the constable fourid’.a clump of 
dry bush, which had e Dco gathered tegether and upen which a few 
small stones had been placed, Underneath he found two cave holes going down 
vertically into the rock and in them Were two sticks or clubs. The larger one had 
upon it diffused stains of human Blood. The smaller was also smeared with blood, 


* ` * LÀ ^* 
^ + 


- 


am 


, * l| f ( 
. 5Bo THE-MADRAS LAW JOURNAL REPORTS. ^ * [1945 


d 
but ft'was impossible to say whether this. blood wasor was not human blood as the 
quantity Found was two small to enable a conclusion to be reachetl. Either of , 
the two'sWicks might have caused the injury at the back of the head ihasmuch as 
the, wounds found on the deceased man, except that which cut through the jaw, 
`. must have been caused by a blunt instrument os by «he head- coming*in-contact: 
with a hard surface’. g., stone or wood. The matters set out*tbove constitute the . 
evidence admissible against the appellant. The information however which 
„led to the discovery of the sticks or clubs came from the female accused and ds con; 
tained in the statement set out below: ° : 


i M" BENE 
‘e On Saturday, 4th July, 1942, I and my husband Daniel Youth wlw is commonly called-General 
had a little fight, and he knocked his face just above his eyes on the gide of the house, all these-scratches 
that he has on his face now were not there on Saturday. My husband, did not sfeep home on Sunday . 
night 5th July, 1942, he went out just about sunset, and he never cam home until Monday morning. ` 
About Io a.m. my husband on Monday morning left to go for conchs, and he returned home at. 
or about 1 o'clock. Mygusband then said to me you see Poland home? I said to him Tam not .- 
looking’ out for Poland. He replied to me you wont see that damn bitch back in Thomas Stubbs, 
he satd I done murder his ass out last night and dragged him in the sea. I didnot believe hfm at e 
first so he went to eastward and he brought a lignumvitae stick a big stick full up with blood and he 
said this is the stick that I killed him with. I said to him General you should not have killed Poland 
out like that and hé said to me you aint glad, that damn bitch out of Thomas Stubbs so you can live & 
in peace and he tell me if I talk.it he was going to carry me cross to northward and kill me and put P 
* me in the hole he said just How he murderéd Poland he would murder me the same way. The same 
day when we heard that Poland Smith was murdered he sent Rosina ney sister in the field to get some ` 
corn and while she was gone he tell me dontemiad what James Pratt and them tell me I must tell ê 
them nothing because if I do he will still kill me how he tell me before. He carried the stick in the 
cave hole to eastward of the house in the field. Sunday night he had on one short old pair of oznaburg 
pants and one old blue shirt and waistcoat, He told me he lay way for Poland down in the road 
‘and the first stroke’he gave him was on his head to knock all his senses away from him, Iam telling *. 
you how to get the stick its on the east side ofmy house in the banana bottom some potatoe slipg and 
then there are gome rocks and near that is the cave hole. i T 


(Sgd.) “AMELIA YOUTH." 


The sanfe advocate had been assigned to defend botheprisoners. They were 
jointly charged.and jointly tried. No application was made that their trials might ` 
be separated. When however the statement. was tendered in evidence jt was 
objectéd to by defending counsel, the grounds of objection being that persons Whether 
under arrest or not should not have statements elicited from them. This objection 
was overruled by the presiding Judge, but the jury were warned with the greatest 
care both then and subsequently and in the summing up that this statement 


~ was not evidence against the husband and must not be taken into consideration 


t 


in determining his guilt or.innocence. ‘Neither of the accused elected: to give - 
evidence and both were* found guilty of murder. Daytiel Youth alone appealed 
to the Supreme Court of Jamaica, his contention being that the statement was in- 
admissible against him and whatever warning may have been given it must have 
so influenced the minds of the jury as to have made his trial unfair. 


His appeal was dismissed on goth May, 1943, on the ground that the statement 
was admissible for and against the wife and that the ju«y had been warned that 
they were on ne account to take the statement as evidence against the husband. 
‘Their Lordships find themselves in agreement with the Supreme Court. There 
was evidence against the appellant on which the jury were entitled to convict. 
Its strehgth is not a.matter for their Loxdships to determine : the jury are sole 

e judges unless some step has been baten which is contrary to natural justice or some 
grave and substantial injustice has been done. In the present case, it is said that 
the admission of the statement must necessarily have so influenced the mind of the 
jury that'the appellant has been deprived of the substance of a fair trial. Their 
Lerdships would point qut the statement was evidence which might be regarde 
either as favourable or unfavourable to Amelia Youth and as such it was imperd- 
tive for thé prosecution to put $t iff evidence. Itis trye no doubt, that in all joint 
-trials the mind of the jury may. be influenced by the reception of evidence which 
is only admissible against ong of the accused, but the practice in.this country 
has always been in a jôint. trial to admit such evidence, leaving it to .the presid- 


o. o 5 » * . 
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ing Judge tg warn the jury that the evidénce must not be used ‘to str gthen the 
case against or lead to the conviction of a prisoner against whom it is not Admissible. 
In truth the real complaint in the present case is that the prisoners were tried jointly 
and not separately—the submission being that they should have been tried sepa- 
rately and, the husband's case taken first. The. question of joint or several trials 


‘e however hgs always been left to the discretion of the presiding Judge.. The dis- 


cretion must of coursé be a judicial one, but here their Lordships would: point 
«opt that no application was made to sever the trials nor. iif their view would it have 


e been possible to override the Judge’s discretion had he been asked to try the prisoners 


separately and refusedeto do so. Much lest woifld it have been possible to,inter- 
fere where such request was not made. So far their Lorsdhips have been dealing 


' with the matter as if ng specific provisions were iii force which had a bearing 


eupon it. : 
. $ k . , », d * e i 
The p however, of the -Evidence Ordinance. 3@£ 1901 of the Revised 
Laws of the Turks and Caicos Islands, 1909, are relevant to its consideration. , Two 


of those provisions must be quoted, and are as follows : 


‘o9. In all criminal proceedings the accused, and'the husband or wife of the accused, as the 
case may be, may be called as a witness, but subject to the following provisions : (i) The accused 


shall not be called as a witness without his consent ; (it) the wife or husband of the accused shall not, 


be called as a witness withoyt the consent of the accused, except in any. case in which the wife or 
husband might have been compelled to give evidence before the commencement of this ordinance. 


Li 
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“tog. No person who is or has been married shall be compelled to disclose any communication 
made to him during marriage by any person to whom he is or has been married ; nor shall ‘he be 
permitted to disclose any such communication unless the person who made it or his representative 
in intefest cogsents, except in suits between married persons or proceedings in whieh one married 
person is prosecuted for any crime,committed against the other, and except in the cases mentioned 


: 9. 
in sections 99 and 100." : 


e . 

. The. appellant relied upon these sections, axfl, in particular on section 102 
as precluding the giving in evidence of this statement of Amelia Youth in the present 
OH Cip ANS to gg, it was said that the statement became evidence when it 
was put in, and. could not be put in.withoyt the husband's consent, and as to'102, 
it wasesald that the statement contained a communication made by the’ husband 
.and wás therefore inadmissible since no consent had been given. "Their Lordships 


do not find themselves able to accept these arguments. Both sections appear ine ^ 


a group of provisions entitled ** Production and Effect of Evidence," and under 
the sub-heading Witnesses." From these headings it would appear that the sec- 
tions deal and deal only with witnesses called' to give evidence in Court. ' But 
Apart from this consideration section 99, where itsays''the wife . . . ofthe accused 
. . shall not be called as a witness.without his consent," points to the same result. 
Moreover, the section has, in their Lerdships’ view, no bearing on a case where 
husband and wife are being jointly tried.  In'such a case, on the one hand the wife 
cannot be called as a witness against the husband, by reason of the wording of the 
action, and on the other she cannot be prevented from giving evidence oxi her own 
behalf, nor can a statement She has made be shut out, since it is evidence against 
her. So in the case of section 102. A statemerft made outside the witness box 
is obviously inadmissible against anyone except the person making it, buf the sec- 
tion cannot be intended to prevent the polic® gy indeed any third person outside 
a Court of law listening to the.statement of a wife suspected of a crime or the wife 
from excusing herself or explaining the circumstances, even though the explanation 

' ot excuse may implicate her husband. The section is dealing with evidence given 
«jn the witness-box, and means . that material disclosures cannot there be given 
in evidence against an accused.» The statement under cofisideratifu! was neither 
given in evidence nor disclosed as evidencesagatnstethe husband. It was pants tie 
for and against the wife, and wasrightly used as evidence in hercase. Whe appellant 
has, no.cause of complaint under the sections. . The statement was "not 
put in against him, but was properly used in the case of his co-accuseds and -the 
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jury were arefully Warned against paying any regard to itin his case. , In their 
Lordships] view, therefore; the sections do not avail the appellant" They 
zn advise ‘His Majesty that the appeal should be dismissed. ^  . 


& 


* ‘Solicitors for Appellant—Druces ,@ Attlee. . zi "D [a 
- T Solicitors for. the: E TEREUS l aa a '* 

MISI ——— 500 0 s Appeal Ansa 
z _ IN THE HIGH COURT OF JUDICATURE AT MADRAS. * „e 
Ax PRESEN? :—MRn. Justice YAHYA Ari. EP 
S: È. M. Ramanujam Pillai ^ mM E c weg Fgtitioner* 

U. ` e — v 

Ramaswami Pillai and others e , oe Respondents, - 


Court Fees Act (VII of 1870), section 7 üv) 4—Plaintiff not party to a document—Can get his relief without 
avoidite it—lSnnecessary for him to seek cancellation—-Relief on the basis that the document. was not intended 
to be acted upon—Cannot be treated as a relief for cancellation. 

-In a suit by a mertgagee the plaint avetred that certain prior transactions (mortgages and, sales) 
between the defendants and third parties being nominal and never intended to be given’ effect to 
*and:were-not binding on the plaintiff; that no consideration passed under the’ said ' documents 
and the‘recitals of. consideration contained therein were false and fraudulent ; that the parties 
to the transactions were not entitled to any rights in respect of items finder those instruments and 

, that the decree obtained by one of them in tfe prior suit was not valid or binding on the plaintiff, 
And as an alternative remedy it was urged that if the hypothecation was deemed to be valid and 
binding on the plaintiff, the plaintiff was willing and ready to redeem the property by paying a 

proport mais share of the sum due on’ the hypothecation bond. 

: Held,.on the question of court-fee to be paid by the plaintiff, that unless the plaintiff was a party 
to: a particular, document and he could not get the relief he seeks without avoiding the dagumegt, it 
being: an insuperable obstacle in his way, it was unnecessary for him to seek the cangellatidh vf the 
document ; and any relief he might otherwise ask for on the basis¢hat the document was not intended 
to be acted upof and was inoperative cannot in substance and effect be treated as a relief foi*can- 
cellation within the meaning of sectioft 7 (iv) A of the Court-Fefs Act. 


. Bijoy Gopal Mukerji v. Krishna Mabhishi Dei, (1907) 17 M.L.]. 154: L.R. 34 LA. 87 ; I. LR. 34 
ser 329, (P.C.) 5 : Unni v. Kunchi Ammal,. (1890) L.L.R. 14 Mad. 26 ; Ramaswami y. Rangacharis (1940) 
M.L.J. 32°: I ‘LR, (1940) Mad: 259 (F. B.) ; Vellayya v.  Ramaswami, (1939) 2,M.L. J. 4007 1. L.R. 
(940) Mad. 73 ; and Adinarayana y. Rattamma, d 1944) 1 M.L.J. 497, referred to. - 
- Petition under section 115 of Act V of 1908. praying that the High, Cowrt will 
perm be. pleased. to revise the order of the Court of the District Munsiff, Mens in O. S, 


-No.-47 of 1944 dated 6th February, 1945. . , " SA 


„S. Venkatesa Aiyangar for Petitioner. ' l Ea 
"The Government Pleader (K. K uttikrishna Menon) for Respondents. "des 


The Court delivered the following ° 
Jupcment.—The question involved in, this petition is whether certain reliefs 
.in the plaint should be valued for Court-fee purposes under section 7 (iv) .A as 
for cancellation of an Hep ane The matter was considered by the lower Court 
‘on an objection raised by*the Court-fee examiner and it was found that the valuation 
‘had-to be made under the aforementioned provision and an additional Court-fee 
‘should bé paid ad valorem on theeamount of the mortgages and the value of. the 
-proparttes comprised in the sale deeds, in favour of defendants 5 and 6, mentioned 
ein the plaint. p 
' The suit is ona morkas. tind executed by the first defendant in plaintiff's "$ 
m on the 17th January, 1931; for Rs. 2,000; The first defendant at the time 
tof the execution of the.mortgage was the manager of a joint Hindu family consisting 
‘of*hirhself and his brother, defendants 2, 3 and 4. They afe the sons of one Muthu 
'Karuppa Pillai, who died shortly before the execution of the suit mortgage. During 
‘theglifetime of ‘Muthu Karuppa Péllai.Vhe had executed on the gth May, 1928, 
‘a-morfgage fn favour. of the fifth defendant of item 4 iù the.plaint schedule. The 
fuh defendant is the son-in-law of Mudi Karuppa Pillai. He had also executed 
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in favour of the sixth defendant on the 16th'August, 1928, a mortgage offitems 1 to 5. 
On the 29th March, 1938, item 4 was sold. by defendants 1 and 2 aft@r the death S 
of their father to the sixth.defendant. The fifth defendant filed O. S. Nd. 54 of 1938 
en ihe basis of the: mortgage:in his favour dated the gth May, 1928, concerning 
item 4 apd impleaded the sixth defendant therein. He impeached the .validity i 
e of the tgagé and- sale in favour of the sixth defendant anf that suit was decreed 
in favour Of the fifth defendant holding that those transactions were of a nominal 
character. |. £ NN e" e VR Woo . 
^. ° In paragraphs 7 and 11%of the plaint in this spit these facts. have been recited 
and it is averred that the respective tránsactiors referred to above, being nominal 
and never intended to be given effect to, were not binding on the plaintiff. It was 
also alleged that no consideration passed under'the said documents and the recitals 
e of consideration contained therein are false and fraudulent. It was urged that 
^. the fifth and sixth defendants were not entitled to any rights in respect of: the res- 
- pective items under these instruments. The decree obtainéd by the fifth defendant 
e in'O. S. No.,54 of 1938 was also attacked as not being valid or binding ‘on the 
plaintiff. As! an alternative remedy it was urged that if the hypothecation was 
deemed to be valid and binding'on the plaintiff, the plaintiff was willing and ready 
^ toredeem item 4 by paying a proportionate share of the sum due on the hypothe- 
cation bond in favour of the fifth defendant. In paragraph.15 it Was stated that 
as the decree should be Binding on all the defendants therein, they Were allimpleaded 
as parties to the suit. Lastly in paragrap? 18, the relief that was asked for was a 
preliminary decree directing the defendants to pay the amount due under the 
mortgage bond and ** in default to sell the properties free from the claims of defend- 
.' ants 5 and 6, or if the Court finds that the claims of defendants 5 and 6 are in any 
^. w&y binding on the plaintiff to give appropriate directions to redeem items 1 to 5 
of the undermentioned properties on payment of the proportionate amount due 
om them.” "With'referextce to the alternative relief concerning the redemption of *?e 
items 1 to 5 on payment of the proportionate sum due to defendants 5 and 6, it ° 
appears that the order of the lower Court that it-was admitted by the plaintiff that 
in aMidition to $he. court-fee paid for the suit mortgage debt, he was liable to pay 
courMfeé: in respect of the relieffor redemption of the mortgage in favour of defend- 
ants 5 and 6. So the only question that remains is whether in view of the relief 
asked fon—the sale of the suit properties free from the claims of defendants 5 and 6 
in the event of default'in payment of the mortgage money the court-fee paid is „$ = 
correct or whether, as contended by the . court-fee examiner, the plaintiff is boun 
to pay court-fee under section 7 (iv) A on the basis of relief for the cancellation 
of the respective docuntents. : 7 ° 


e Itis contended by the learned counsel for the petitioner that the principle 
has been well settled that, where the plaintiff is not a party to an instrument, he 
‘need not ask for its cancellation; apd, where he contends that the same is not 
valid or binding on him heis entitled to ignoreit or merely state that it is not valid 
and binding om him. -The respondent was not ore before ‘me and since 
‘the question was of some importance, notice was ordered'to the learned Government 
Pleader who has appeared and argued in support of the position taken up by the 
i e : : . ` 


, r 


‘court-fee examiner., 


^ The contention put forward by the learned Government Pleader aré two-fold. 
He says that a relief of the nature asked fer, namely, the sale of the hypotheca, 
in default of payment by the judgment-debtor* of the decree amount, free from -all 
‘claims, was wholly unnecessary in the suit; and as that relief was over and -above 
«he relief necessary in this case, additional court-fee should -be paid in respect 
‘thereof. The second contention is that the mortgagee-plaintiff is for all practical 
urposes a representative in interest of the. mortgagor and all the transactions 
binding upon him orto which he sias a pasty are-binding upen tife mortgagee, 
and ‘hence the mortgagee' should be deemed to be a party to all these transactions ; 
„and in that view he must avoid these various documents by getting them eancelled 
. 2: . P 
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With #eference to the first contention of the learned Government Pleafler, 
it is stated Py the learned advocate for the petitioner that where the reli&fis merely 
` incidental or ancillary to the claim for the recovery of mortgage money, no Addition-. 
al court-feegiced be paid, and much less where the relief is, as conceded by the Gove 
ernment Pleader, wholly unnecessary. But apart fram this answer, I am,” not im- 
pressed by the argument that this relief is wholly unnecessary. *‘The plaintiff has , ` 
set out the various transactions and the circumstances in which, according to him, 
they were brought about 4nd he wanted to clear up certain clouds that mayearise 
when at a later stage he seeks to execute the decree which he hopes to obtain in thé “s - 
present suit. .Such a relief cannot*be said to be entirely otioge or irrelevant in the 
suit. EM M E 5 i5 
' The more serious contentior* is the second one, namgly, that the mortgagée - 
is virtually a party to those transactions. I am not impressed by this argument ¢ 
either. The essential rgationship betweerf a mortgagee and mortgagor in a simple E 
mortgage is that of a creditor and debtor. While in certain matters the mortgagee 
may be bound by certain equities binding on the mortgagor, it cannot be said'in e 
general that he is for all purposes a successor or representative in interest of the 


mortgagor. ` ; 
- Turning to the main point in the case as to whether in the circumstances it 
was necessary fortheplaintiff to ask for the cancellation of the various mortgages 
and sales referred to in the plaint and whether, even in the absence of any such 
express relief asked for, the plaint should be construed as one asking in substance 
for such relief, the matter is covered by a series of decisions of various Courts. 
As early as in Unni v. Kunchi Ammal?, it was held that ifa person not having authority 
to execute a deed, or having such authority under certain circumstances which did 
not exist, exesutes a deed, it is not necessary for persons who aee. not bounsl,byeit 
to sue to set it aside; they may treat it as non-exigtent and sue for“their right 
as if it did nos exist. The same principle was distinctly laid down by the Privy 
i Council in Bijoy Gopal Mukerji v. Rrishna Mahisht Debi. * That Was ‘an action brought 

by a reversionary heir to set aside certain alienations made by a limited owner. 

The faces of that case no doubt were egtirely different, but the jural basis of the 

principle contended for on behalf of the petitioner has been laid down in thaf case. 


Their Lordships said : 


"—À s " Tt is true that the appellants prayed by their plaint a declaration that thé ijara “Was 
^ ““™=ean operative as against them, as leading up to their prayer for delivery to them of khas possession. 
But it was not necessary for them to do so, and they might have merely claimed possession, leaving 
it to the defendaxits*to plead and (if they could) prove the circumstances, which they relied on, for 
shewirg that the ijara or any derivative dealings with the property were not in fact voidable, but 
were binding. on the reversionary heirs.” 27 É 
These two cases were referred to by a Eull Bench of this Court in Ramaswami ve 
Rangachari?, where, after adverting to the obsgrvations of the Judicial Committee 
referred to above, the learned Chief Justicessaid : ` ' l , 
. -. Pn such cases even if the plaint contains a prayer for a declaration or cancellation, there is good- 
reason for holding it to be one for a purely incidental but unnecessary, gelief. As I have indicated, 
‘there i$ no such prayer,in the plaint and in the light of the principles explained there is no justification 
for implying them and then demanding a fee for it.” m : Co 
I may poiftt out here that in the present plaint there is no prayer for a declaration 
or caneeBation and on the basis of the observations of the learned Chief Justice, 
jt has to be said that there is’no justifigation Tor implying those prayers in the plaint 
and then demandifig a fee for thef8. : 
Two more decisions of this Court may be referred to in this connection... In 
Vellayya v. Ramaswami*, Wadsworth, J., had to consider the case of a creditor who 
broaght a suit under section. 593 of the Transfer of Property Act for a declaration 
that an alienftton made by a debtor was void against the creditors. It was held» - 
that that wa8 nota suit forthe cancellation of a dócument securing money or pro- 
fe— "Po (— M COMMUNI TI UPON TEETECTA E E ee dm ose o LT 
1. (1890) LL.R. 14 Mad. 26. - $59 (F.B.). ` We Ao e Wi 
2. (1907) 17 M.L.]. 154 4 L.R. 34 4.4. 87 : 4. (1939) 2M.L.J. 4.0: LL.R. (1940) Mad... 
LL.R. 34 Cal. 329 (P.G.). -73e : Er M : 
3e (1940) 1 BLL. J. 32 : LLR. (1940) Mad. g ; : 
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‘perty falling under section 7 {iv) A of the Gourt-Fees Act but that it ws a suit for 
a declaration where no consequential relief was prayed. In that dbcision the 
learned Judge drew a clear distinction between a suit for the cancellation of an 
instrument and a suit for a declaration that an instrument was not binding on the 
plaintiff gnd made the following observation : : 
* * Wher the plaintiff seeks to establish a title in himself and cannot establish that title without 
removing an insuperable obstruction such as a decree to which he has been a party or a deed to which 
e he ha9been a party, then quite clearly he must get that decree or deed cancelled or declared void in 
e oto and his suit is in substance a suif'for the cancellation of the decree or deed even though it be frame 
asea suit for a declaration. But when he is seeking to establish a title and finds himself threatened 
by a decree or a transacti@n between third parties, he is not in a position to get that decree eor that 
deed cancelled in tgo. Thatis a thing Which can only be done by parties to the decree or deed or 
their representatives. His pzpper remedy, therefore, in order to clear the way with a view to establish 
e his title, is to get a declaration, that the decree or deed is invalid so far as he Himself is concerned 
*' „and he must therefore sue for such a declaration gnd ng for the cancellation of the decree or deed. 
The next is the decision of Horwill, J., in Adinarayana v. Rattamma!. That was a 
e cafe of a.gift which was attacked as a sham and inoperative trangaction and 
it was held that where such a deed had no legal effect, section 7 (tv) A of the Court- 
Fees Act which deals with a suit for cancellation of a documegt securing money 
or other property cannot have any application. In the course of the judgment 
the learned Judge referred to some of the decisions referred to -above including 
Unni v. Kunchi Ammal?, the Privy Council décision in Bijoy Gopal Mukerji v. Krishna 
Mahishi Debi?, the decision of the Full Benth . in Ramaswami v. Rangathari* and the 
decision of Wadsworth, J., in Vellayya v.. Ramaswami*. Referring to a certain 
part of the judgment of Wadsworth, J., it was pointed out by Horwil, J., that 
in all cases of decrees or  voidable deeds it may be proper to hold that those are 
sought, to be avoided and the suit is in substance a suit for cancellation of.the decree 
or deeds, even though it may be framed as a suit for a declaratioif ; but there is 
ar exception to the general rule with regard to deeds which were intended to be 
inoperative and were not imtended to be anything more than scrafs of paper and 
as such had no legal effect. e 


e 

Che trend*of decisions is therefore claarly to the effect that unless the plaintiff 
is a party to a°particular document and he cannot get the relief he seeks without 
avoiding that document, it being an insup&rable obstacle in his way, it is unnecessary 
for hum to seek the cancellation of the document; and anyrelief he may otherwise 
ask foron the basis that the document was not intended to be acted upon and was 
inoperative cannotin substance and in effect be treated as a relief for cancellation 
within the meaning of section 7 (iv) A of the Court-Fees Act. "Having regard to 
this position the finding of the learned District Munsiff cannot be upheld.* The 

«petition is allowed. i i 


' The costs of this petition willebide the result of the suit. 
e 


V.P.S. ——— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ' ° 
® PRESENT y—MR. Justice KUPPUSWAMI Arvat. 
D. Narasimha Aiyar I ..  Betitioner.* 


Madras Traffic Rules, rule 39 (1) (b)—— Riding on the carrier of a qyffe pedalled by another" Offence. 


A person riding not on the saddle but on the carriers belfind the saddlgofa cycle pedalled by 
another is guilty of contravening rule 39 (1) (6) of the Madras Traffic Rules which prohibits riding 
a cycle in any other manner than on the saddle. Etymologically it will be correct to say that such a 

d * 


eperson is riding the cycle but not riding it sitting on the saddle. " 
e : LJ 
— SÍ ——PHEH aA a arp 
ei. (1944) 1 MLL.J. 497. š 4. (1940) 1 M.L.J. 32 : LÊR. (1940) Mad. 
. 9. (1890) LL.R. 14 Mad. 26. e e 239 (EB.). " R E: 
3. (fgoy) 17 M.L.J. 154% L.R. 34 LA. 87: 5. (1939) 2 M.L.J. 400°: LL.R. (1948) Mad. 
I.L.R. 34 Cal. 329 (P.C). e * 79. l 


* Cr. R. C. No. 835 of 1945. . m ° R 29rd November 1945. 
(Cr. R. P. No. 779 of 1945). dí 
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Petitign under sections 435 and 430, Criminal Procedure Code, 1998, prdying 
that the High Court will be pleased to revise the judgment of-the Court of the Sub- 
Divisional First Class Magistrate, Ariyalur, dated 27th June, 1945, in C.. A. No. 
27 of 19459 preferred against the order of the Court of the Stationary Second Class 
Sub-Magistrate, Jayakondan, dated: 5th a) 1945, in'C. C. No..262 o i 1945. 
G. Gopalaswami for Petitioner. e 
The Public Prosecuter (V. L. Ethiraj) on behalf of the Crown. e! 
The Court made the follów]ng . ` ° 
Orver.—Rule 39 (1) (b) of the Traffic Rules runs fue: 

* No person shall ride a cycle on*any road in any. other manner than .on the saddle." 


Admittedly, the petitioner was ridipg not on the saddle but on the carrier behind*.* 
the saddle'and above ¢he wheel. Hei is therefore guilty of the offence with which’ 
he, hgs been charged. e 


What is-contended is that what was intended to be prohibited was the pro- 


-pulsion of the wheels by moving the pedal without sitting on the saddle. That 


also could be said to be prohibited as it is riding in any other manner but by 
“sitting in: an$* place without propelling the wheels. Etymologically, it will be 
correct to say that the man, who is sitting on the carriér and is carried on the 
' cycle, is riding the cycle. But then Hf Will not be riding 1t sitüng on the saddle. 


The petitioner was rightly convicted and the sentence cannot be said to be 


excessive. "The petition is dismissed. 


K.S. i Beea 7 ~ e Petition dismissed. 
e ^. 
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“petty falling under section 7.(iv) A of the Court-Fees Act but that it whs a suit for 
a declaratfon~where no consequential relief was prayed. In that flecision the 
learned Judge drew. a clear distinction: between a suit for the cancellation: of an 
instrument and a suit for a declaration that an instrument was not binding en the 
plaintiff and made the fellowing observation : Ts 


. . e l 

E * Wiep the plaintiff seeks to establish a title in himself and cannot establish that title without 
removing an insuperable obstruction such as a decree to which he has been a party or a deed to which 
he hag been a party, -then quite clearly he must get that decree or &ced cancelled or declared void in 
* io and his suit is in substance a sutt for the cancellation of the decree or deed even though it be framéd 
ag a suit for a declaration. But when he is sorang to establish a title and finds himself threatened 
by a decree or a transacti®n between third parties, he is not in a position to get that decrees or that 
deed cancelled in pto. That is & thing which can only be done by parties to the decree or deed or 
- their representatives. His proper remedy, therefore, in order to clear the way with a view to establish 
his title, is to get a declaration, that the decree or deed is invalid so far as he himself is concerned 
e. and he must therefore sue for such a declaration and net for the cancellation of the decree or deed.” 
The next is the decision of Horwill, J., in Adinarayana v. Rattamma\. ‘That was ‘a 
ə case of a gift which was attacked as a sham and inoperative transactian and 
it was held that where such a deed had no legal effect, section 7 (iv) A of the Gourt- 
Fees Act which deals with a suit for cancellation of a documept securing money 
e: or other property cannot have any application. In the course of thé judgment 
the learned Judge referred to.some ofthe decisions referred to above including 
Unni v. Kunchi Ammal*,ethe Privy Council décision in Bijoy Gopal Mukerji v. Krishna 
» . Mahishi Debi’, the decision of the Full Berth “in Ramaswami v. Rangathari**and the 
decision of Wadsworth, J., in Vellayya v. Ramaswami?. Referring to a certain 
part of the judgment of Wadsworth, J., it was pointed out by Horwill, J., that 
.* in all cases of decrees or voidable deeds it may be proper to hold that those are 
squght to be avoided and the suit is in substance a suit for cancellation of.the decree 
or d&eds, even though it may be framed as a suit for a declaration ; but there is 
an exception to the genera{ rule with regard to deeds which were intended to be ee 
inoperative and were not intended to be anythigg more than scraps of paper and 

as such had no legal effect. D" 


e 

The trendeof decisions is therefore clgarly to the effect that unless the plaintiff 

is à Party to a*particular document and he cannot get the relief he seeks without 

avoiding that document, it being an insup®rable obstacle in his way, it is unnecessary 

~ for him to seek the cancellation of the document; and any relief he may otherwise 
ask for on the basis that the document was not intended to be acted upon and was. —"— 7 

inoperative cannot in substance and in effect be treated as a relief for cancellation 

within the meaning of section 7 (iv) A of the Court-Fees Act. Having regard to 

this position the finding of the learned District Munsiff cannot be upheld.* The 

«petition is allowed. 


The costs of this petition willebide the result of the suit. 


V.P.S. ———— Petition allowed. 
IN THE HIGH COURT OF JUDIGAZURE AT MADRAS. ° 
e PRESENT g—M n. Justice KurPuswaMt Arvat. 
D. Narasimha Aiyar . .. Petitioner.” 


Madras Traffic Rules, rule 39 (1) (b)—Ridieg on the carrier of a gycte pedalled by another—* Offence. 


A person riding not on the saddle but on the carriere pelfind the 'saddlg of a cycle pedalled b» 
another is guilty of contravening rule 39 (1) (b) of the Madras Traffic Ryles which prohibits riding 
a cycle in any other manner than on the saddle. Etymologically it will be correct to say that such a 

eperson is riding the cycle but not riding it sitting on the saddle. . . 
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3. (1907) 17 M.L.]. 1542 L.R. 34 I.A. 87: - 5. (1939) 2 M.L.J. 400°: I,L.R. (1949) Mad. 
I.L.R. 34 Cal. 329 (P.C.). e? 73. 
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. e. e e 


586 THE MADRAS LAW JOURNAL REPORTS. * 


Petition under sections 435 and 439, Criminal Procedure Code, 1899, prafng 
that the Hikh Court will be pleased to revise the judgment of the Court of the Sub- 
Divisional First Class Magistrate, Ariyalur, dated 27th June, 1945, in: C. A. No. 
27 of 1945, preferred against the order of the Court of the Stationary Second Class 
Sub-Magistrate, Jayakondan, dated 5th May, 1945, in €. C. No. 262 N 945. 


G. Gopalaswami for Petitioner. 

» The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
The Court made the follwing . 
Orper.—Rule 39 (1) (b) of the Traffic Ryles runs ius: : 


** No person shall ride a cycle on «ny road in any other manngr than on the saddle." 


Admittedly, the petitioner was ridi D not on the saddle but on the carrier behind e, 
e is therefore guilty of the offence with whick - 


the saddle and above the wheel. 
he has been charged. 


What is contended is that what was intended to be orohibite’ was the pro- 
pulsion of the wheels by moving the pedal without sitting on the saddle. That 


also could be said to be prohibited as it is riding in any other manner but by - 


‘sitting in any place without propelling the wheels. Etymologically, it will be 
correct to say that the man, who’ is sitting on the carrier and is carried on the 
cycle, isridihg the cycle. But then hf will not be riding it sitting on the saddle. 


The petitioner was rghtly convicted and the sentence cannot be said to be 
excessive. The petition is dismissed. ; 
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ment by mortgagor subsequent to transfer 
of his interest in Qné of the mortgaged pro- 





 eperties—Transferee not bound by acingwlegg- 


ment—No saving of limitatjon 


—— Two mortgages—Sale im execution 
tf prior *mortgage—Setting aside—Suite to 
enforce later mortgage—Morey advanced 
to set aside sale—Equity in favour ef per- 
son advaneing—C.*P. Code, O, 23, R. Ed 
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. Where the omission to administer the 


e hones; 


. circunstances 


10 
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MORTGAGE—Contd.. 


* 


|. 9 
Usufruetuary mortgage—Period fix- 
ed for redemptian—Failure of mortgagee 
to advance the full amount of mortgage 
money-—Does not entitle mortgagor to sue 
for redemption before expiry of period fixed 
for redemption e u^ Wd 
MOTOR VEHICLES ACT (IV OF 1939), 
Ss. 2 (8) and 42 (1)—Car used occasionally 
¿to carry bundles of newsp&pers to railway 
Btation—Permit for ‘goods vehicle’ nog ob- 
‘ained—-Offence ! ec § 
MOTOR VEHICLES RULES (1938) R. 
920—Offence under—Stopping of a bus 
in‘ front of a hotel to pick .up* passen- 
‘gers from there ss el OF 
. MUSSALMAN WAKF ACT (XLII* OF 
1993), S. 3—District Judge calling upon 
mutatalli te file statements regarding the 
finances of the trust—Action suo motu— 
Distriet Judge has no jurisdiction . 269 
NEGOTIABLE “INSTRUMENTS ACT 
. (XXVI OF 1881), Ss. 26 and 27—fSuit on a 
‘promissory n Exeeutgnt described as a 
partner in a firnt— Whether other partners 
ean bé madé liable siti 
NEWSPAPER CONTROL ORDER 
(1942), cl. 5 (1)—Publishing newspaper with 
excessive number of pages in violation of 
the order—Newspaper Control Order of 1944 
superseding that of 1942 removing the pro- 
hibitions  contravened—Effect-—-Publication 
if ceases to be offence—General Clauses Act, 
S. 6—Principles .of—Applieability ... 295 
NEWSPRINT CONTROL ORDER 
(1941), ol. 3 (6)—Use of paper Sther than 
newsprint for production of annual supple- 
‘iment to a weekly—How far an et 





OATHS ACT (X OF 1873), 8. 13—Ap- 


plicability—Section, if confined to ue 
oat 
occurs per’ incuriam—Reception of evidence 
of unsworn evidence from a` child—Corro- 
borgtion, if necessary for acting upon it— 
` Rule of law and rule of prudence P 


PENAL-CODE (XLV OF 1860) S. 34— 
Construction—Scope and applieability— 
Common intention—Meaning (P.C)... 144 
.-———$8, 289—Gist of offence under ... 200 
S. 828—Separate chargese under  .S. 
823, Penal, Code and S. 359, Madras Dis- 
trict Municipalities — Act —Legality—Con- 
vietion or both—Propriety e .. 541 
S. 499, exception ,9—Objecet and 
scope" of—Club eases——Godd faith and 
freedom „Of  expressión-e Written 
statement.of accuseds-Value to be attached 
‘and consideration to be shown-—Investiga- 
tion of idence ‘in® sevision—Justifying 








——— 8. 494—Bigamy—Giss of. Sas CHRI- 
STIAN MARRIAGE Act, 8. 88 € ave 80 

RLEADINGS-Amendment of * plfint-a 
New cause of* action sought to.be introduced 
—Altepation in nature and complexion of 
suit—Suit for possession,of partitfoned pro- 
-perty—Alternative esse on footing of parties 

° 8 


Pi2e 


‘to, ..See Contragr Act, 


. 485 
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PLEADINGS-—Contd., . . ] l 
being joint——Whether can be, brough in 
by amendment S ce 042 
PRACTICE—Mistake as to gree "Te 
medy—Leave to amend (F.C)  ... 270 
—— Suit for specific performghce of ag- 
reement to execute mortgage 
moneys lent-——Mortgage deeree-9If can be 


passed along with decree for specific perfor- 
mance- LS $.. 3830 


ane 





a Cours of lower gpecuniary jurisdictioh— 
Objection to. jurisdiction—Sustainability on 
appeal--Suits* Vfluation Ae; (VII of 1887), 

.. 525 


.& 11 (2) e 
*| PRESIDENCY TOWNS INSOLVENCY®: 
ACT (IIT OF 1909) S. 17—Suit to' avoid’ 


alienations of insolvent—Leave of Insolven- 
cy Court—Necessity e . 918 

PRINCIPAL AND AGENT—Authority 
to sell—Construction—Seope and binding 
nature—Difference between authority to sell 


and authority to find a purchaser . 363 
PRIVY COUNCIL-—Interference in cri- 

minal cases. See CRIMINAL TRIAL. 
PROVINCIAL INSOLVENCY ACT (V 


OF 1920)—Alienation of movables by in- 
solvent—Avoidance by Official Reesiver-— 
Subsequent application for mesne' profits-— 
Period for which profits may be allowed 
"e z BA e o... 557 
9, -4¢-Hindu’ father declared insol- 
vent—Purchaser from Official “Receiver * ob- 





>: 


do «© secure ä 


Undervaluation resulting in trial’ in * 


a 


structed bye the sofs—-Applieation for deli- - 


very of possession after removal obstruc- 
tion—Decision by Court that the properties 
were .self-acquired and som. referred t6 sepe- 
rate suit to establish rifhtes,. if —Deci- 
sion binding—-Title to, the propefty cannot 
be re-agitated e °... 384 
om — 
applying to se aside sale of insolvent’s pro- 
perty—No proof of hig debt prior to date 
‘of his appliegtion—Inelusion of his name 
as supplemental creditor prior to the date 
of the order +thereon—Maintainability ° of 
the application—Inherent power of Couft 
to goctify receiver’s mistakes or modify his 
Qqrders os. j ko wc e OOS 

PUBLIC  POLICY-—Agreement opposed 
S. 23 "^... 468° 


' PUBLIC WAY--Newly erected ^ mosque 
on it—Agreement at time of. erecting mo® 
que by all the then Muhammadan residents 
of the village not to object to processions by 
eiindus with .musie opposite the mosque— 
Muhammadan community how far bound 
.. 200 

RAILWAYS. ACT (IX OF 1890), Ss. 11 
(3) .(b) and 12—Applicability—Culvery be- 
low railway line to take off overflow wafer 
from a tank—Order of Provincial Govern- 


68—Person aggrieved—Creditor . 


ment for widening culvert--Work  carrief `- 


out by Railway Company—Tank: and culvert 
within Municipal -limits—Order ‘of Provin- 
cial Government if «lira vires—Compensa- 
tio from Municipality—Right of Railway 


Company to elaim—Contrae, Act (IX of 
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^ * SUITS VALUATION ACT ‘(VIL OF 


BAN WAYS ACT (1890)—Coíitd, 
1887); S. 11 (2)—Objection to ‘jurisdiction 


— 64-8. 804.-Suit for compensation for 


` loss of goods carried over two RailwayS— | on the ground of’ under-valuation—Sustain- 
Cause Es CUN which can Er ability on appeal. © > wee’ 525 
proceeded against -> sea : ee ee ee 
TORTS—Liability of. a‘ persgn changing 

i pudo pue AOT (XYI QE d 1008) the course of a p nnel for damage caused 
S. 47-—Egéct of registration on the date o to a neighbouring Swner—Change in the 


* operation o£ the document registered—Sub- 
sequent notice threatening to ignore the 
. document—Efficacy of the document not’ 
e destroyed—C. P. Code (V of 1908), O. 41, 
Rw 27 (1) (b)— Applicability— Conditions 
for ^ © (PO) .. 519] 
— ——-Ss. 78, 7T4»and 75-ePresentatifn of 
conveyance—Non-appearange of vendor— 
*,.© Requirements of S. 145 (2), Madras Estates 
. ‘Land Aet, not complied with—Refusal « to 
register—Legality : ... 183 

° SALE OF GOODS ACT (III OF 1930), 
: 8. 42—Acceptance of goods—What would 
amouns to—Order for supply of hose simi- | 
lar in quality to a prior supply—Delivery 
made in seven instalments—Purchaser inti- 
gee at each delivery oe goods would not 
be taken back unless infoxmed of non-appro- S. 52-—-Suls fo int o 
,* val within three days of  delivery—Goods |, 4 FR A Nd oe siet maaan 
| supplied in the first four instalments paid, of additional items of property in the claim 
| for—Subsequent demand by purchaser for} — Death of the defendant beween the date 
| replacement of goods supplied on the ground | of the application for amendment and of 
* of defective quality—Suit to recover money | iss being ordered— Transfer of the addition- 
paid as price for the goods—Mairtainabi- | a? items by his legal representative prior 

lit —($&sonable timg for rejection  ... 418 | to his being brought on record— Transfer 
BE cone PERFORMANCE—Right to] affected by Wk pendens e. 72 
e—Lease back to vendee with separate | Ss. 54 and 55 (4) e(b)—Relinquish- 
agreement to reconvey "to him-*-Construetion | ment by one member P nis o in the 
—VWaiver of default in payment of rent— | family Property in favour of another mem- 
Acceptance of rent does not operate as wai- | ber under a deed of release—Execution of 
ver of rights under the agreement to recon- | €&romissory note for the.consideratioh, amount 


course of the channel no; the primary or the 
proximate cause of' the damage—Damage 
due.to heavy’ rainfall inevitable even if there 
had been*no change-——Eifect . e. 245 
A 0 * - 


a —Malicious  : house . search-»Action 
for—Maintainability-—Damages—P ri n e i 
pigs fer assessment—Exemplary damages— 
If ean be ordered—Existence of long stand- 
ingesirained- relations between parties—Is 
a ground for award of exemplary damages 
and not for refusing it—Quantum of dama- 
. ges—Power, of High Court to mterfefe with 
in ‘second appéal- - \ .. 461 
TRANSFER OF PROPERTY ACT (IV 
OF 1882), 8S. 48—Applicability-—Tests 
e .. 478 











vey-—Nag-fulfilment of conditions of the ag- | —-Assignment of pronote to third party— 
reement— ight to demand specifie perfor- |fSuit on pronote and decree—Non-realization 
“mance of eagreement to reconvey does not | -Decree assigned to original promisee— - 
arise - 971 | Suit by latter to recover the amount ds the 


SPECIFIC RELIEF ACT (I OF 1877), | charge of an unpaid vendor—Release, reall 
S. 42—BSuig by Panchayat Board for decla- | a sale—OCharge of the unpgid vendor not Sut 
„Tation that a latrine was vested in it and | an end to by the suit on the pronote and the 
for injunetion restraining defendan, from decree therein  ., $e. 17 


dafertering wim the work of reu by the | — —e. 50—Righe of marshalling.Pureha 
ed in the Board for the grant of reljef— ial eeu ing io ore d run Ds 9r 
i ‘ mortgaged property from the encumbrance— 
Laren possession of a COY AEA k do fo ay to demand item 

STAMP ACT (II OF 1899), Sa 29 (g) 80 to him being. sold si | e. 412 
and 44— Documents of partition of proper. | — ——8. $8 (1$ (c)——Principle of— Cannot 
ties between two  brothers—Stamp duties | bé availed of by a chafge holder in execu- 
not paid—Proceedings agains, them—Com-] tion proceedings without resorting to a suit 
mon default—One of the brothers paying | even where the security is impaired (P.C.) 
under compulsion—Not entitled to reco e „ 160 


- @ 
s @ 
from the other the half share of duty pai ec gs. 100 and 52—Words ‘by operation, 
da of law” in & 3220 inclufle charge created by 
SUCCESSION ACT (XXXIX OF 1925), | decree of C0urt?—Mdintenance decree—Sale 
S. 361—Right of unsatisfied creditor of tes- | in execution—Righ; ef mortgagee subsequent 
fator to proceed. against property in the | to decree to redeém and pay off the charge 
„hands of his executor—Limitis—Executor | decree—Rights, of auction purchaser... 388 
í “ala eee of pes Property Fi trust for &| .— — s, 107—Licence for * Mining operę- 
eharity-—Deeree after impleading executor | tiong  Reri i 
as legal eepresentative of datio mor (Km ROE ne REPLY E bd 
tion against property devised to  charity-,| | TRUST— Bank draft taker? in name of 
Objections  to— Proper procedure—C.* P. | another Beneficiary notifying baak þe- 





“Code (V of 1908), S, 47 and Q, 21, X, 63— | fore enckshment—Right of bank £o set off. 
.  Beope NE ^ . 685 | Sec BANKER AND CUSTOMER s qi 100 
$ E] 
. / 


` e. bd $ . 
.* : ^ > 
12 GENERAL INDEX, ° . 
¢ . 
TRUST—Contd. E ar * | WILL—Contd. l ' 
—— — Qharitable ^ erdowment—Choultry— | own sister "in.ease there is noe male o? fe- 


Foundation by owner of impartible estate 
—Situation outside estate and maintenance 
out Qf separate endowment—Trusteeship in 











male issue and wife’—Testator dying leav- 
ing two widows and some of the legatees 
and their children—Suit by the son of thé 








Zamindar fr the time being-—Transfer of | testator’s father's sister and his ,$ransferees ~ 
essate—Trusteeship canmot pass.as annexe | to recover the property an the pægession of 
to the impartible estate -. 264| sons of the testator’s sister—kimitation— * 
—— — — Creation—Essentials—Mere credit | Starting point—Limitation Act (IX of | 
guiry without setting apar? corresponding | 1908), Arts. 1420 and 141 (P.C)  *. 393, 
amounts—Not sufficient to create.a trust | . "— e 
fund—Unfinished building devised to eharity Probate—Delay in application fon— 
with dfrections to feed the poor in it after |, Room for suspicion® Effect of proper proof 
completing the construction—Validity of | Of exefution and ,attestatign—Execution of 
devise «.. 525 | will ps ri of ety to adopt on the `p 
Endowment in favour of temple—Es.| 39e Cay—No improbability is involved— e,° 
sentials for constitution of—Mere book” en- nero. "s acera, aes as to—., 
try erediting amounts in donor’s books—Not | SONS al (P.C) — ... 46 
sufficient .. 164 Wil by a Christian—«Olause “I earn-  * 
Temple—Suit against de facto trustee | ed all the properties and after my lifetime 
—Deeree passed—Binding nature . 899 | my wife and foster-daughter should get 
U. P. ENCUMBERED ESTATES ACT | those properties”—Schedule to will describ- e 
(XXV OF 1934), S. 14  (5)—Construetion | 3g the ^ properties—Construetion—Proper. . 
and seope—Mórtgage contract resulting ties at time of death and not as on date of 
from negotiations*-[f one made in the , execution of will flisposed of—Bequest is to ü 
course “of tife “transaction”—Contrac, fo wife and foster daughter jointly . 194 
treat accumulated interes; as principal on WORKMEN'S COMPEN 
me : SATION ACT 
cu December, 1916—Can DEOS, a E. x. 1923), Ss. 19 (2) and 12 (2)— 
ial? à nineipa ayin O; ti imi $ 
WILL —Consirustion—Hindu testator | gir e ied, Gompensation | claiming *, 
making provision ior father’s sister and his | diction of Civil Court ° œ e. 522 
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(CHE INDIAN FINANCE ACT, 1945. 7 t 
° te 9 j 
^ | : : " 
n : | [31st March, 1945. 
"An Act to ge effect to the financial proposals of the Central Government for the year 
" beginning on the lst day of April, 1045. 


Warnes Sit is expedient to fix the duty on salt manufactured in, or Imported by - 
land into, British India, to fix maximum rates of postage under the Indian Post Office 
Act, 1898 (VI of 1898), to continue for a further period of one year tife additional duties 

9 of customs imposed by seetion 6 of the Indian Finanee Aet, 1942 (XII of 1942) and to 
modify certain of those duties, to alter the duty of customs and the duty of excise on" 
tobacco, to fix rates of inoeme-tax and Super tem and to EE: the pnaree and, levy of 

* excess profits tax; o “es 


It is hereby enacted as “follo 
L. a This. Act may be called Tua INDIAN FINANCE 


"ou (2) It-extends jo the whole of British Infia. 
° 2. The duty on salt manufactured in,- or imported by 


TET *Id@nd into, British India shall, for the year beginning on 
Fitation of salt duty. | thg Ist day of April, 1945, be ‘at the rate of*one rupee and 
nine annas per standard “naund. 


, 9. For the yeaf beginning on the Ist day of April, 1945, 

Inla t be T the Schedule contained in the First Schedule to this. Act 

ON disco shall be inserted in the Indian Post Office Act, 1898 (VI of 
1898), as the FifÓt, Schedule éo that Act. 


4. "Q» The additional duties of customs on certain goods‘chargeable with 8 duty 

of eustoms under the First Sehedule to the Indian Tariff. 

Continuation of, and en- Act, 1034 (X XXII of 1934),-or under the said Schedule read" 

haneement of, additional with any notification of the Central Government for the 

duties of customs imposede time being in force, imposed up*to the 31st day of March, 

bye section 6, Act XII of 1943, by section. 6 of the. Indian Finance Act, 1942 (XII 

3042. of 1942), and continued, subject to certain modifications, up 

to the 31st day of March, 1945, by section 4 of the Indian 

Finance Act, 1944, shall continue to be 1évied ‘and collected as "provided in section 6 of the 

Indian Finance Act, 1942 (XII of 1942), up to the 31st day of March, ' 1946, subject to 
the modifications contained in sub-section (2), 


(2) The additional duty to be levied and collected? under the foregoing sub-section ` 
shall be one-half instead of one-fifth of the amount of the duty of cfstoms specified in 
Ais First Schedule to the Indifn Tariff Act, 1934 (XXXII of 1934), in the case of 
spirits, comprised in Item No. 22 (4) and in sub-items*(a), (c) and (d) of Item No. 22 
(5) of the said Schedule; and no such additional duty shall be leyied or collected. ox tobacco’ 
comprised in Items Nos. 24, 24 (1), 24 (2$ and s (3), of the said Schedule. , 


® 
Alteration of duty of” cus- 5. In the First Schedule to the Indikn ‘Tariff Act, 1934 
toms on tobacco. (XXXIL of 1934),— 


(a) in Item No. 24, for the entry in ms fourth column the *ntry ‘Rs. 5 per 1b.?! 
shall be substituted; - .e 


e (b) in Item No. 24 (1), for the entry in the fourth ‘edlumn the following shall be 
substituted, namely:— ' E 

‘(Tye rate at which duty is for the time” being leviable on articles" ‘included jn hem 
No. 87 of this Schedule under this Act, read with ay other ke dE foros; plus 
Rs. 7-8 per 1b.^*; . 


(c) in Item No. 24. (2) l the [M in the fourth column the following shall be 


(^ substituted, namely :— m e . > 
~ x z i o & 


* 


* - | 


i . i 
M THE MADRAS LAW JOURNAL SUPPLEMENT. 


. l 


N» 


‘The rate at which duty is for the time being levikble on articles included in {tem 


No. 87 of this Schedule under this Act read with any other enactment in force plùs 
Rs. 18-12 per thousand or Rs. 7-8 per lb. whichever is higher.’’; 


* (d) ip Item No. 24 (3), for the entries in the fourth and sixth columns, respec- 
tively, the entries ‘‘Rs. 7-8 per Ib.’? and ‘‘Rs. 7 per 1b." shall be substituteds 


6. In the First Schedule to the Cenfral Excige and Salt 
para of duty of €X- Aet, 1944 (I of 1944), in Item No. 9, under the heading 
cise on tobacco. e I, Unmanufaetured tobacco?’,— e 


(a) for the entries (i), (iij and (iii) contained if sub-item (1) beginning— ° 
“(1) if flue-cured and intendéd fot— hom sd BM 
. (a) manufacture into cigarettes containing—?’’. ` 2 

the following shall be substityted, namely:— 


Per Ib. 
“ (i) more than 60 per cent, weight of imported tobacco — . Seven rupees and 
Ll] l . eight annas. 
* (ti) more than 40 per cent, but not, more than 60percent. == 9, 
- weight of imported tobacco Hr . ^ Five rupees. 
(iii) more than 20 per cent. but not more than 40 per cent, 
weight of imported tobacco — , .* é ` « Three rupees and 
" " - + eight annas. 
. (iv) 20 percent. or less.than 20 per cent. weight of imported. t 
° «tobacco : So. . i . Two ,rupees and 
EET eight annas. 

(v) no imported tobacco | j d. um d . One rupee ”; 
and in the second column of dlause (b) of that sub-item, for the words ‘‘Three rupees 
and eight annas’? the words ‘‘Seven rupees and eight annas?’ shall be substituted; 

(b) in sub-item (4), the word ‘‘sfems’’ shall be omitted: e 1 xc $ 


" - e 
. TuS: 7. (1) Subject to the provisions of sub-Bections (3), 
(a) income-tax for the yea» beginning on the isi day of April, 1945, shall be 
charged at the rates specified in Part I of the Second Schedule increased in each case by 
a surcharge for the purposes of the Cefftral Government at the rate specified thergin in 
respect 8f each such rate of income-tax, amd i : 


e . 

(b) rates of super-tax for the year Beginning on the Ist day of April, 19, shall, 
for the purposes of section 55 of the Indian Income-tax Act, 1922 (XI of 1922), be 
those specified in Part II of the Second Schedule increased in the cases to Which para- 

aphs A, B and C of that Part apply by a sureharge.for the purposes of the Central 
ois at the rate specified therein in respeet of each such rate of super-tax. 

(2) If anf provision is made in the Indian Income-tax Act, 1922 (XI of 1922), 
for jhe exemption from inecme-tax of a portion of the earned income included im the 
. total income of an assessee, then, in making any assessment for the year ending on the dist 

day of March, 1946, there shall be deducted from the total income of an assessee in accorde 
ance with such provision an amount equal to one-tenth of such earned income exclusive of 
any income chargeable under the head ‘‘Salarjes’’ but not exceeding in any case two 
thousand rupees. T$ 4 . ‘ 


* (3) In making any assessment for the year ending on tho 31st day of March, 1946, 
where the total income of af asséssee, not being a company, includes any income chargeable 
under the head ''Salaries'" or under the head ''Interest on Securities’? or any incomg 
from dividends in respect of which he is deemed under section 49-B of the Indian Income- 
tax Act, 1922 (XI of 1922), to hav® paid income-tax imposed in British India, thé income. 
tax payable by the assesseeeon that part of hig total income which consists of such inclu- 
sions shall be an amount bearing to the total amount of income-tax payable according to 
the rates applicable under the oper@éion of the Indian Finance Act, 1944, on his total 
income the same proportion as the amount of such inclusions bears to his total income. 


(4) Jn making aay assessment for the year ending on the 81st day of March, 1946,— 


. 49) where the total income of a company includes any puits and gains from life 
insurance busjness, the superax payable by the company on that part of its total income 
which consists of such inclusion shall be at the rate gf six pies in the rupee; . 

( b) where the total income of arf assessee, not being a company, includes any profits 
and gains from life insurance business, the income-tax and süper-tax payable by the assessee 
on that, part of his total income which consists’ of such inclusion shall be an amount bearing 
to the tofal.amount of guch taxef payable accordinng to the rates applicable under the 
operation of the Indian Finance Act, 1942 (XII of 194289 on his total ineomà the same 
proportion asethe amount of such inclusion bears tb his da income, 80, however, that ff 
g E 

* 


E 
e e 
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N 


^Y 


Li " e 

e i T 

. ee THE INDIAN FINANCE ACT, 1945. 3 

8 

the V egregate of the taxes so computed in respect of such inclusion exceeds the aggregate 
of the taxes on the same income*payable by.a company under the operation of the Indian 
Finance Act, 1942 (XII of 1942), the taxes payable on such inclusion shall be computed 
at, the rates applicable to a company under the operation of the said Aet. 

(5) In cases to which section 17 of the Indian Income-tax Act, 1922 (XI of 1922), 
applies, tht» tax chargeable shall be determined as provided in that seetion buf with refe- 
rence to the rates imposed by sub-section (1) of this section, and®in accordance with the 
provisions €f sub-sections (3), and (4) of this section where applicable. f 

(6) For the purposes of this section and of the rates of tax imposed thereby, the 

* expression “total income?! meang total income as determined for the purposes of income, 
* tax or super-tax, as tho case may be, in accordance with tke provisions of the Indian Income- 
tax Act, 1922 (XI of 1922); and the expressi¢n ''e&rned income’’ -means. earned income 
, 28 defined for the purpgees of the said Act. 

a (7) Where the total income of an assessee referred to in paragraph A of Part I 
..9 of the Second Schedule does not exceed six thousand rupees, an amount representing one 
. rupee for every complete unit of two hundred rupees of “his total income as reduced by 
the income, if any, exempt from tax under any provision of the Indian Ineome-tax Act, 1922 
(X4 of 1922), or any notification issued thereunder shall be funded for the assgssee’s 
benefit and shaf be paid to him on such date not more than twelve monts after the 

termination of the present hostilities, as the Central. Government may fix: 


e Provided that the amount to be funded for the assessee’s benefit shall in no case 

.  exeéed two-fifths of the tax payable by him.. - i g ' 2 

Ecplanation.—In eqmputing the amount to be funded under this sub-section if 

e there is an incomplete unit amounting to one hgndred rupees or more if shall beergckoned 
as a complete unit of two hundred rupees. ." ° 

(8) Notwithstanding anything contained in sub-section (7) of section 6 of the 

Indian Finance Act, 1944, the amount to bé funded for the assessee’s benefit under the 

* provisions of that sub-section shall in no case exceed two-fifths of the amount of tax pay- 

. able by him in respect, of his assessment for the year ending on the 31st day of March, 1945. 

*(9) ‘he provisions of section 23-A of the Indian Income-tax Act,e1922 (XI of 

1922), shall not apply in respeet of profits and gains of the previous year for the assess- 

ment for the year ending on the 3lst day of Mareh, 1946. - "E i " 

R. (1) In sub-clause? (a) of clause (6) of section 2 of 

Continuance of and rate tho Excess Profitse Tax ‘Act, 1940 (XV of 1940), for the 

of efcess profits etax. words and figures ‘‘3lst day of Mareh, 1945,’’ the words 

` . and figures ‘‘31s? day of March, 1946,” shall be substituted. 


' (2Y The excess profits tax imposed by s@ction 4 of the Excess Profits Tax Act, 1940 

* (XV of 1940) shall, in respect of any chargeable accounting period beginning after the 

31st day of March, 1945, be an amount equal to sixty-six and two-thirds percent. of the 

. amount by which the profits of the business during that chargeable accounting period 
exceed the standard profits. ia A s 
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e | - HE FIRST SCHEDULE. 
Schedule to be inserted $n the Indian Post Office Act, 1808 
(Sed section 3) . | 
* THE FIRST SCHEDULE. , 


e i ` e INLAND Postrace RATES. 
ag (See section 7) * i Ta 
; ' letters 4*5 7 9 
For a weight not exceding oue tola ee . Ope anda half annas e 
For every tola, or fraction thereof, exceeding one tola . «One anna. 
s x Postcards uo" ° 
Single Fa * RD x ius ; Nine pies è , 
^A = e Reply . ‘ * e . .ê . MD a P "One an@ a half annas 
^^ -* Book, Pattefn and Sample" Packets " *. QU. ? 
For the first five tolas or fraction 4hertof . ; , Nine pies. ` 
For every additional two and a half tolas,or fractfon thereof, QUE" E: 
NES in excess ot five téfas "LN" ] . echree pies. ~ 
y , - E .. © 


4 THE MADRAS LAW JOURNAL SUPPLEMENT. sw % 
. 2 
Registered N ewspapers : 4 
For a weight not exceeding ten tolas : x . Quarter of an atma. 
Fora weight exceeding ten tolas and not Score iuditv- " * 
tolas. ; à i ,^. Half an annà.| ° 
* For gvery twenty tolas or fraction thereof, exce eding twenty : ' 
tolas “© a - T : . Half an arkna. 
In the case of more than one copy of the same issue ofa e uL 
registered newspaper being carried in the same packet— ` 
For a weight not exceeding ten tolas » . Half an anna. e 


For every additional five tolas, or fraction thereof, 
in excess of tenetolase í Quarter of an anne 


t Provided that such packet shall nof be Ut 
at any addressee’s residence but shall bê giv 
to a recognised Sgent at the post office, e P nd 


- o i e a " 
Parcels . ; 


e For a weight not exceeding forty tolas = 4 ;:  , Six annas. e. 3 


* Forè everv forty tolas; or fraction thereof, exceeding forty . * ; 
tolas 3 ; ; . Sixannas.” e 


TE EP. e 
"THE SECOND SCHEDULE. 
a Sr l ` (Ses? section 7) DS | y 
Parr I 
+ Bates of Incomé-tax. : E 


A.—In the case of every individual, Hindu undivided family, "unregistered Sie and 
other association of persons not being a case to which paragraph B of this Part dcum 


^ Rate * ^? Surcharge 
1. On the first Rs. 1,500 of total iome PE Ni i Nil. . 
2. On the next Rs. 3.500 of-total income . e Nine pies in the Sim pies in d 
rupee. 


3. On the next Rs 5,000 of total i income . e Oneannaand three Ten pies ifie rupee. 
| pies in the rupee. 
4. On the next Rs. 5,000 of total income . . Two annas in the One anna ‘and six pies 
> rupee. , in the rupee, 


5. On the balancg of totalincome >  . . Two annas and six Two annas and three 
é : - pies in the rypee. pies in the rupee: , 
Provided that— i ` ; , 


(i) no ineome-tax shall be payable on a total income which, before deduction of the 
allowance, if any, for earned income, does not, ékeeed Rs. 2,000; ` 


- (ü) the income-tax payable shall in no case exceed half the amount by which the 
tota? income (before deduction of the said allowance, if any, for earnad seem) exceeds 
Rs. 2,000; . : i 

(iii) the income-tax payable on the total income %s reduced by the allowance fd 
earned imeome shall not exceed either— 


, (as) a sum bearing tp half the amount py which the total income (before seduction 
of the allowance for earned neo ye) exeeeds Hs. 2,000 the same proportion as such reduced: 
total income bears eto the durédubof etotal income, or 


- (5) the incomé-tax aix on the income so reduced at the rates specified in this 
Schedule, e 


, Whichever is TM $ , . *e 


v 


B.—In thease of every company and local authorjty, and in every case in which ynder N 
"the provisidns oi the mom Ineome-tax Act, 1922, meome-tax. is to be charged at the, 
mafinym rate—* - 


; . X * Rate | . Surcharge 
On the whole of total income ‘ . Two anhas and six § Two annas and three 
^ š dg F pies in fine pies in the rupee, ^ 


* 
A 
* 


; N 
"1 or 1945] ` 


$ 


+ 
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THE INDIAN TEA CONTROL (AMENDMENT) ACT 


Bates of Supertax. 


. A—In the case of every individual, Hindu undivided family, unregistered firm and 
which paragraphs B and © of this Part 


other association of persons, d: being & case to 
apply— °§ l * 

e a " o@ ^ 
1. On the first Rs. 25,000 of total income . 

«2,» On fhe next Rs. 10,000 of total income : 


3. On the next Rs. 20,00 


& 
f total income ; 


: -. 4. On the next Rs. “70, 000 of total i income , A 
s, On the next Rs. 75,000 of total i income. œ, 
e 6. On the next Rs. 1,50,000 of total income : 


- 7. On the next Rs. 1,50,000 of total income . 


e 

«^ 8. On the balance of total income ; ; 
m B.—In the case of every local authority— | 
On the whole of total i income ; p > 


Rate 
Nil 
One anna in the 
rupee. 
Twô annas in the 
rupee.. ' 


Three annas in the 
rupee. 
Pour annas 
rupee, 
Five annas in the 

rupee. 
Six annas in the 
rupee. 


‘in the 


. Seven annas in the 


rupee, 


One anna in ‘the 
rupee, 


Ct 


™~ 


Surcharge 
Nil 
o a 

One anna in thas 

-rupee. 
Two annas ,in the 

. rupee. 
Two annas and six 
pies in the rupee. 
Three annas in the 

rupee. . 

Three annasén the 

rupee. 
Three annas in the 

rupee. 
Three annas and six, 
, pies in the rupee, 

* 

One ánna fin the 
rupee. ; 


a C.—In the ease of an association of persons being a co-operative society, other than 
+ the Sanikatta Saltowners’ Society in the Bombay Presidency, for the time being registered 
under thg Co-operative Societies Act, 1912, or under an Act of the rove Legislature 
governing the registration of Co-operative Soeieties— 


1. On the first-Rs. 25,000 BF total Income . ; 
2. On the balance of total income 


K e E 
D.—Ig the casf of every company— 
: e. 
On the whole of total'income . " . 


Rate "Surcharge 
e Nil. Nil. 
One $nna in the (On. anna in the 
rupee. rupee. 
Rate 
° „Three annas in the rupee: 


Provided that a rebate of one anna in the rupee shal! be allowed on the total income, 


as reduced by the amount of any dividend declared in British India in re 


ct of the whole 


Qr part of the previous year for the assessment for the year ending on the 31st day of 


March, 1946, not being a dividend payable at a 


fixed rate. 


. Explanation.—For the purposes of this proviso, the expression ‘dividend’ shall be 


deemed to include any distribution included in the expression ‘dividend’ as defined in 
clause (6-A) of section 2 of the Indian? Income-tax Act, 1922, and any such distribution 
made during the year ending on the 3ist"day of March, 1946, shall be deemed to have 


been made in respect. of the whole or part of the previous year. A 
a : e 
e : 
ý 2 
THE INDIAN TEA CONTROL (AMENQMENT) ACT, 1945. e 
l PE 2c a 
" ; . e è 
Aor No. I or 1945° ° 
p 4 rete March, 1945. 
x An Act fugther to amend the. Ipdian Tea Control *Act, 1938. . 
* e 
e WHEREAS it is expedient: further to amend the Indian Fea Control Acta 1038 (VIII 
of 1938), for the purposes hereinafter - appearing; , 3 E < . 


It i$ hereby enacted as. follows:— j . e 


1l. This Act may be called Tus INDIAN Tea Gon 
(AMENDMENT) Acr, 1945» 2 


2. In the Schedule to the Indian Reg Control Act, 1938, 
aragrüph 1— ‘ 


= - 


Short title. 


mm „Amendment of iia 
| net VIII of 1938, 


ens i m 
» a e 
e * 
6 ^ , THE MADRAS LAW JOURNAL SUPPLEMENT. [m or*?945. ° 
a * P i * 
(a) for the proviso to clause (a), the following proviso shall be substituted, 
namely:— . . 
«Provided that any allowance made in respect of young areas which has already 
been included in determining the cardinal crop basis of the estate shall be. deducted.’’§ 
* (b) for the proviso to clause (b), the following proviso shall be fnbstituted, m 
namely :— e us =. 
‘Provided that any allowance made in respect of low producing areas which has ° 
already been included in determining the cardinal crop basis of the estate shall be 
sledueted, ?? = š T. us 


a * e 
^ . ~ , 





THE CODE OF CRIMINAL PROCEDURE ees ACT, 1945. 
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Act No. TT or 1945. “a 


$ 
. S EE. [29th March, 1945. 
An Act further to amend the Code of Criminal Procedure, 1898, for cértain purposes. 


«' WHeress it is expedient further to amend the Code-of Criminal Procedure, 1898 (V . e 
of 1898), for the “purposes hereinafter appearing; It is hereby enacted as follows:— j 


e. 
ae Short Bee ^ 1. This Act may be called THe Cops or CRIMINAL PRO: , 
or E CEDURE (AMENDMENT) Act, 1945. 
+ . $ 
1, 9 : 2. To gection 161 of the Code of Criminal Procedure e 
Amendment of section gog (V-off* 1898), the following sub-section shall be added; 
161, Act V of 1898. namely 


_*€(3) The police-officer may reduce into writing any statement made-to him-in the 
course of an examination under this section, and if he does so he shall make a separate +, 
record of the statement, of each such person whose statement he records’’. ' 


; @ 
Amendments .of section 3. After sub-section (2) of section 426 of the sai Code, 
426, Act V 1898. the following sub-section shadl be inserted, namely:— 


`r (2-À) When any person other than a person accpsed of,a non-bailabe offence is 
sentenced to imprisonment by a C®urt, and an appeal lies from that sentence, the Court 
may, if the convicted person satisfiés the Court that he intends:to present an appeal, order 
that he be released on bail for.a period sufficient in the opinion of thg Court to enable 
him to “present the appeal and obtain the ders of the Appellate Cours under sub-section 


(1) and the sentence of imprisonment shall so long as he is so released on bail, gee deemed 
to be suspended.” 





an THE FACTORIES (AMENDMENT) ACT, 1945. 
, 


Ácr No. III or 1945. - . 


i [16th April, 1945. 
An Act further to amend the®Factories Act, 1934. 


WHEREAS it is expedient further to amend the Factories Act. 19 
for he purposes hereinafter appearing; » 1994 (XXV of 1934), 


It is hereby enacted as fóilows:— Ty dd 
Short title and fommenee- 1. (1) This Act 
ment. o MENT) Acr, 1945. , 
(2) It shall come into forcë on the 1st day of January, 1940. 


s ,* o 2. After seetion 35 of the F i 
Insertion of new section * ae of the Factories Act, 1934 (KXV of 
ur 1934), (héreinafter referred to as the«said, Act), 4 ing 
85-A in Act XXV gf cid nir) T shall be inserted, namely :— 961); the tolowing 
«*35-À. Compensatory holidays.—(1) Where, as a result of the pasgi 
or the making of a fulg under the provisions of this Act exempting ee be pd cs 
workers therein from the provisions of section 35, a worker ife deprived of any of the 
d holidgys, for avhich moron gone by sub-section (1) of that sections he shaft X, 
be allowed, as soon as circumstances permit, compensat i : 
the holida;8 ao dos. Aid. "d mp ory holidays of equal number to > 
f2) The Provincial Government may make rules rescribi 
the holidays, for which provision is made in Sub-dection à ; all Pear in which 
Insertjon of new Chawter 3. After Chapter” IV of t 
IV-A in Act XXV ef 1934. Chapter shall bo inserted, af he said. Act the following ^ 


Q 


may hg called THE FACTORIES (AMENDS 


mely oo 
. 
® 
. e a 


r 


« fir ax 1945] 


I 


e e. 
a ae * 


THE FACTORIES (AMENDMENT) AOT. . `` -1 


° “CHAPTER IV-A. 
b . " HOLIDAYS wiTH Pay. 


. 49-A. Application of Chapter.—(1) The provisions of this Chapter shall not apply 
to & sensonal faetory. 


(2), The provisions of, this Chapter shall not operate to the prejudice gf any*rights 


- to which * worker „may be entitled under any other enactment, og under the terms of any 


award, aggeement or contract of service. 


40-B. Annual holidays.—(1) Every worker who has completed a period of twelve 
months continuous service in a factory shall be allowed, dusing the subsequent period of 
twelve months, holidays for & pesiod of ten or, if ,& child, fourteen consecutive days, 
ficlusive of the day or days,if any, on which,he is,entitled to a holiday under sub-section 
(1) of section 85. J o. e 

(2) If a *worke? fails? in any one such period of twelve months to take the whole 
of the holidays allowed 9to him under sub-section *(1), any holidays not taken by him 


. shall be added to the holidays to be allowed to him under sub-section (1) in the succeed- 


ing period of twelve months, so however fhat fhe total number of days holidays which 
ay be carried forward to a succeeding period shall not exceed ten or, in the case of a 
ehild, fourteen. : ° - 
(3) If a worker entitled to holidays under sub-section (1) is discharged by his em- 
ployer before he has been allowed the holidays, or if, having applied for and having been 
refuged the holidays, he quits his employment before he has been allowed the holidays, 
the employer shall pay him the amount payable under section 49-C in respect of the 
holidays. : i É 
Eaplanation.—A worker shall be deemed to have completed *a period» of twelve 
months continuous service in a factory netwifhstanding any interruption iù service during 
those twelve months brought about by sickness, accident or authorised leave not exceed- 
ing ninety days in the aggregate for all three, or by a lock-out, or by a strike whieh is 
not an illegal strike, or by intermittent periods of involuntary unemployment not exceed- 
gg thirty days in the aggregate; and authowised leave shall be deemed not to include, 
anys Weekly holiday allowed under section 35 which oceurs at the beginning or end of an 
interruption brought about py the leave. 


* 49-0, Pay during annual holidays. Without prejudice to the conditions governing 
the day or days, if dhy, on Which the worker is entiged to a holiday under sub-section (1) 
of section 35, the worker shall, for the remaining days of the holidays allowed to him 
unger section 49-B, be paid at a rate equivaldht to the daily average of his wages as de- 
fined in the Payment of Wages Act, 1936 (XV of 1936), for the days on whichehe actually 
worked during the preceding three months, exelusive of any earnings in respect of overtime. 

.49-D. Payment when to be made—A® worker who has been allowed holidays under 


section *9-B shall, before his holidays begin, be paid half the total pay due for the period 
of holidays. 


49-H. Power of Inspector to act for worker. —Amny Inspector may institute proceed- 
ings on behalf of any worker to recover any sum required to be paid ifhder this Chapter by 
an employer which the efnployer has not paid. i ` 


* 
49-F, Power to make rules.—(1) The Provincial Government may make rules to 
carry into effect the provisions of this Chapter. . 
(2) Without prejudice to the @enerality of the foregoing power rules may be made 
under this section preseribing the keefing by employers of registers showing such parti- 
euiars as may be prescribed and requiring such registers to be made available for exami- 
nation by Inspectors. e : s 


e 
(3) The Central Government may give directions to a Province as to the carrying 
into execution of the provisiens of this section. 

49-G. Exemption of factories from provisions «of this Chavter—Where ethe Provincial 
Government is satisfied that the leave rules applicable to workers in a factory provide 
benefits substantially similar. to those *for which this Gh&pter makes provisiofi, it may, 
by written order, exempt the factory from thé previtions of this Chapter.’?° 


"pv Qf ot 4. Tn section 60 of the said Ket 
(a) at the eng. of clause (f), the word ‘‘or’? shall be added; - i 
(b) after clause (f) as so amended, the following clause shall be insried? namely :— 
P tt (g) there is any contrawention of section 49-B, 49.C or 49-D, ‘or “of any rule made 
undere section 49-F??, , s e * 5 : 


` ? e 
Ty section 61 of the said Act, for the brackets and 


NS. 5, 
Amendment of section jette «c (f)?*, the brackets and letter '' 1? shall j 
61, Act XXV of 1934. stituted. q» i à (g) shall be sub 


a 


e - 
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> ' © THE INDIAN COMPANIES (AMENDMENT) ACT, 1945. $ 


e 
B . - * 


Aor No. IV or 1945. E * 
: e j : $ [16th Agril, 1945. 3 
An Act Kiiha to amend the Indian Companies Act, 1913. ° 


"WHERFAS X; is expedient further to amend the Indian Companies Act, 1913 (VII of 
1913), for the purpose hereigafter appearing; ? 


. e > 
* It is hereby enacted as follpws:— E S | P 


, l 1. *This *Act may be called INDIAN “Coueeantes 
ae (AMENDMENT) Aon, 1946. x : 


Amendment of section 2. 4To section 282-B of the Indian Companies Act, 1913, get 
282-B, Act VII of 1918. the following sub-section shall be added, namely:— 9.» 


(6) Nothing in sub-section (2) Shall ‘affect any rights of an employee under the ` 
rules of a provident fund to obtain advancts from or to withdraw money standing to lys 
~ credit ia the fund, where the fund is a recognized provident fund within the, meaning of  ® 
clause (a) of section 58-A of the Indian Income-tax Act, 1922 (XI of, 1922), or, the rules 
of the fund contain provisions eórresponding to rules 4, 5, 6, 7, 8 and 9 of the Indian 


Income-tax (Provident Funds Relief) Rules?” . 
* e . l : 
a . . T 
- THE INDIAN MERCHANDISE MARKS® (AMENDMENT) SUPPLEMENTARY ACT, 
; 1945. 
^6 i A . '" i e . 
. ? cr No. V or 1945. . : ° 

l * s [16th April, 1948. 


An Act fo amend the Indian Merchandise Marks (Amendmeft) Act, 1941. 


WHEREAS it is expedient to amend, the Indian rohan dige ee (Amendment) 
Act, 1941, for the purposes hereinafter appearing 


It is hereby enacted as follows:— l N e 
Short title. 1. This Att may be called THE INDIAN MEnOHANDISE 


MARKS (AMENDMENT) SUPPLEMENTARY Act, 1945. 


2. In section 7 of the Indian Merchandise Marks (Amend 
“Amendment of section ment) Act, 1941 (hereinafter referred to as the said Act), in 
7 Act IY of 194*. the new section substituted by the said seetion for seetion 12 , 
a df the Indian Merchandise Marks Act, 1889 V of 1889),— 
(a) in sub-section (2), e 
(i) for the words cotton sewing or daraing thread’? the words ‘‘eotton thread 
` pamely sewing, darning, crochet or handicraft thead’? shall be substituted; 
(ti) for the words and figures “in premises which are a factory, as defined in ‘the 
e 'Factoriés Act, 1934,’’ the words and figures ‘“in any premises not, exempted by rules made 
under section 20 of this Act/€ shal be substituted; 


(tit) for the words and figures ‘‘any rules made unde section 20 of this Aet?! the € 
words ‘‘the said rules’’ shall be substituted; : 

(w) for the words ‘marked with the weight of thread in the unit’? the words 
‘marked, wéth the length or weight of thread inethe unit’? shall be substituted; 

(v) for the words ‘‘the gris# ier ^? the words ‘‘in such other manner as may 
Se required by the sfid rules?" shall be substituted; 


(vi) for the words ‘from the factory’? the words ‘‘from the premises’? shall be 
substituted; » e 


. (i) the following iovis shall be addet, namely :— is z 

"e ‘Provided hat the rule’ made under section 20 .8hall exempt all premises whese \ 
the work is, dene by the members of one family ith ‘or without the assistance of not 
more than ten othe»'employees, and all premises controlled by a’ co-operative society where 
not ‘more "than twenty workers are employed im thp premises.’? 

(bY in sub-section (3), for the words ‘for any cotton sewing or darning threaq’? 
the words ‘“or any such thread’? shall be substituted: 


. @ > 
.» 


‘ P] » 
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Substitution of new sec- O E R NE ee | : : : 
; : 3. For secti f.the said Act, the following section 
tion, for segtion 9, Act IT aep be substituted, namélyr- o 7 į 
. of 1941.. i ere ee : : 
< “9, Amendment of section 20, Act IV of 1889.—In section 20 of the said Act, after 
sub-section (1) the following sub-section shall be inserted; .namely:— e . 


F (1-A. The Central Government may make rules providing ffr. the manner in which 

e for the purposes of section 12 cotton yarn and cotton thread shall be marked with the parti- 

culars required by that ‘section, and for the exemption of certain premises used for the 

‘manufacture, bleaching, dyeing or finishing of cotton yarn *or cotton thread from thg 
Ni Provisions of that section?  * 


E x : 4, In sectio? 10 d? the said Act; in clause (e),,in the 
i bue iof Ms add gew elante (j) added to section 18 of the Sea Customs Aet, 
y "o7 * 71878 (VIII of 1878),— 


+ . 
Ec (a) for the words -‘‘cotton sewing «eor darning thread? the words ‘‘cotton sewing, 
.'darning, crochet or handicraft thread’? shall be s&bstituted; 


(b) in sub-clause (ù) for the words “an indication of the weight? the words ‘‘the 
e length or weighé’’ and for the „words ‘‘the grist number in accordance with?’ the* words 
‘¢in such other manner as is required by’? shall be substituted; 


(c) in sub-clause (iw). for the words and figures ‘‘a ‘factory."as defined in the | 
9 Factories Act, 19347" the words, brackets and figures ‘‘premises not exempted from the 
* operation of sub-section (2) ‘of section 12 of the Indian Merchandise Marks Act, 1889 





(IV of 1889)," shall be, substituted. . z 
- : e . " - 
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THE REPEALING AND AMENDING ACT, 1945. 
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C $- x Is Aor No. VI or 1945. 
R 2 2 ` . [16th April, 1945. 
A . 7 e - 
An Act to repeal certain enactments and to amend certain other enactments. 
WuxREAS it jis expedient that the enactments specified in the First Schedule which 
are spent or havg otherwise become unnecessary, or have ceased to bo in force otherwise 
than b¥ expressed specific repeal, should be expressly and specifically repealed ;- 
AND WHEREAS it is expedient that certain amendments should be made in the cnaet- 
ments spedified in the Second ‘Schedule; 
It is hereby enacted as follows:— m 
Short title. 1. This Act may be called Tur REPEĄLING AND AMEND- 
l ING Act, 1945. i : 
+ ~ * i . $ . á . 
Repeal of cartai i 2. The enactments specified in the First Schedule are 
o Nis ERU OEC CRUDELE GAAT hereby repealed:to the extent mentioned in the. fourth column 
thereof.. 
i : : 3. Tha enactments specified in the Second Schedule are 
N seus ent of certain en hereby amended to the extent and in the manner mentioned in 
: ™, te the fourth column thereof, 
n [ | ins - 
j 4. The repeal by this Act®.of any enactment shall not 
e Bavings. . _ affect any Act or Regulation in’ which such enactment has 
been applied, incorporated or referred to; . 


and this Act shall not affect the validity, invalidity, effect or consequences gf any- 
thing already done or suffered or any rigfft, title, obligatiow or liability already acquired, 
åcerued or incurred, or any remedy or proceeding eje fespect thereo$, or any release or? 
discharge of or from any debt, penalty, obligation, liability, claim ore demand or any indem- 
nity already granted, or the proof of any past act or thing; " 


2 nor shall this Act affect any principle or rule of law, or established jurigdiction, 
form or course of pledding, practice or procedure, or existing usage, custom, privilége, 

J ‘restriction, exemption, office or appointment, notwithstanding’ that the Sante respectively 
» may have been in any manner affirmed, recognised er derived by, in or from any enactment 
hereby rapealed ; . Kk 


nor shall the repeal by this Act ef afty enactment revive or restore any jurisdiction, 
office, custom, liability, right, title, privilege, restrictioif, exemption; usage; practice, pro- 
cedure or other matter or "T hot now existing or in force, . . n 
: . ] e 
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THE FIRST SCHEDULE, 
BEPEALS. ? 


_ (Bee section 2). 
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Yea. No  * Short Title. ' Extent of repeal. 
1 2 3 4 
nd v 
* 
s * e 
. . Acts ofthe" Central Legislature. * 
1934 XXVIH In. Page Rubber Control Act, "The hole? . 
1939 XXIV The Indian Census Act, 1939 ' qhe whole. a’ 
1940 I The Registration * (Emergency Section 7. "s 
Powers) Act, 1940. 
1940 3 IV ane rar on Ships and Aircraft The whole. , E > 
ct 3 
1940 VI The Indian Coinage (Amendment) Thewhole.  , 
- ct, : i 
1940 VIIL The giia Emigration (Amendment) The whole. * 
ct, a A 
1940 . IX The Reserve Pank of India (Amend- The whole. 
: ° ment) Act, 194 i 
1940 X The ee rea t Youo i .. Section 49 and the Third and 
f : Fourth Schedules. 
1940 XI ‘The Coal Mines. Safety (Stowing) The whole. 
Amendment Act, 1940. EE" 
1940 XII T e Income-tax Isaw (Amendment) Sections 2, :3, i 5, 6, 7, 8 * 
Act, 1940. and 1 e, ° 
1940 XIII The Reserve Bank of India (Second The whole. Y ' 
Amnedment) Act, 1940. ; : 
1940 * XIV The Parsi Marriage and Divae The evhole. 
k l (AmendnẸnt) Act, 1940. 
1940 XVI The Indian Finanee Act, 1940 In the long Title and Sag 
. : au the words c mmenciifg. with 
* to fix the duty on salt" and 
e ending “ Indian most Office 
Act, 1898, we 
" Sections 2, 3, 4, 5 and 6 and 
Schedule i 
1940 XVII i iun (Amendment) Act, The whole. 
1940 XIX E Defence of India (Amendment) Dhe whole. . 
ct, . 
1940 XX The io aS rane (Améndment) Act, The whole. ° 
1940 XXI. EE TUR Tariff (Am@ndment) The whole. 
ct, 
1940 XXII The Indian Tariff (Second Amend- The whole. 
ment) Act, 1940. 2.7 
1940 XXIV S rau Mines (Amendment) The whole. 
; ct, " 
1940 e XXV The Petrolegm (Amendment) Act, The whole. . 
1949 * XXVI fne iD At od Vehicles, (Amend- The whole. 
e ct, 1 : 
1°40 XXVII The "ludian S, ks of Defence The whole. 
* (Amendment) Act, 1940. 
1940 . XXIX Jhe Inlian Navy (Discipline) The whole. l 
Amendment Ac’, 19 e 
«1048 XXX The Indian Navy (Di£cioline) Second Theewhole. 
* Amtndment Act, 1940 : eX 
1940 . XXXI due Cantonmgnts | (Amendment) The whole. e , 
Act, 1 : 
1940* XXXII The anne and pending 2d "The whole. = 
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i ee + 
Yar. . " No. Short Title. E Extent of repeal, 
e 1 2 ; 3 ; : 2 . 
` : » e e 
s 2 ea à * 
e : i 
1940 XXXIII The Indian Registration (Amend- The whole. 
: e ment) Act, 1-40, 
a 1940 XXXIV The Còde pof Civil Procedure The whole. : 
^ (Amendment) Act,1940. , 
1940 XXXV Joe Code of .Crimina! Procedure ‘The whole. e 
E" (Ansendmerft) Acf, 1940. 
1910 XXXVI T m Companies (Amendment) The whole. 
ct, 194 
°”, 1940 XXXVIII The Reserve Bank of Indéa (Third’ The whole. 
Amendment) Act, 1°40. 
21940 XXXIX The Motor Spirit (Duties) Amend- The whole. 
2° ment) Act. 1940. * 
1940 XL The Indian Income- tax (Amende Sections 2, 4, 5, 6, 7, 8, 9, 10, 
ment) Act, 1910. 11, 12 agd 13. 
1940 .XLI The Indian Sale of Goods ( Amend- The whole. 
.ment) Act, 1940. . = 
1940 XLIL The-Excess Profits Tax (Amend- The whole. me 
ment) Act, 1940. ,* . 
1941 IL a Petroleum- (Atnendment) Act, The whole 
1941 VI The Indian Railways (Amendment) The whole. 
` Act, 1941. 
- e 1941, Vil The Indian Finance Act, 1941 In the long Title and Preamble 
UY ‘ the words eommencing with 
. . "to fix the duty on salt” and 
Š l á ending ' pian Post Office 
ss g @ Act, 1898’ 
e Sections 2, 3. 4, 5 and 6 and 
x * the Schedule. 
1941 eVIII The Protective Duties (Continua- The whole. ° 
: tion) Act, 1941. 
1941 IX Be aama Tariff ° (Amendment) The whole. 
i ct, 1 ; 
194! XI The Excess Profits Tax (Amend- The whole. 
ment) Act, 1941 " e 
194] XIII ihe pax (Amendment) Act, The whole. 
x 1941 XIV The Code of Criminal Procedure " The walg: ° 
į ; (Amendment) Act, 1941; 
1941 XV The Code of Criminal Procedure , The whole: 
(Second Amendment) Act, 1941. 
19-41 XVI SI HUNE (Amendment) Act, The whole. 
I 
1941 XVII The Aligarh Muslim Universi The whole. E 
*(Amendment) Act, 1941. l 
1941 XVIII The Madras o Trust pore "The whole. 
id men) Act, 1941 
1941 XXI The Federal Court Act, 1941 » Section 2. . 
1941 XXVI dne fat Companies (Amendment) , The whole. & 
ct, 1 2 i 
1941 "XXVII The Trade Marks (Anfeftdment) The whole. e 
. i . Act, 1941. 
é e . 
es Act of the Coon Cnil . 2 
T g 1940 The Indign Finance (No. 2) Act, ` In the lohe * Title and Pre- 
: 1940. S $. 09. w^ o : amble,the words and figures, 


“to alter tbe maximfim rates 
of postage under the Indian 
, Post- Office Act, 7898”, 

. Section à. * 





an | B 
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Short Title. Extent of repeal. 





_ Amendment Ordinance, 1941, 


Year No. 
l4 2 3 r 4 
@ : = e 
TS e * ae "m 
. v. 
i Regulations made by the Governor-General, * 
01940 I The British Baluchistan Bazars „The whole. 2- ws 
(Amendment) Regulation, 1940» s 
1940 II The British Balechistan Laws (First The whole. Di 
. Amendment) Regulation, 1940, . : 
1940 HI The British Baluchistan Arms Régu- Stctsor¥3. — 
lation, 1940, « e i 
1940 VI The - British Baluchistan Laws The whole. Xe 
. bru Amendrfent) *Regulation, . v 
1940 , IX The British Baluchistan Laws The whole. ° $ 
TN (Third Amendment) Regulation, ; ui 
1940 XII. The British Baluchistan Laws The whole. 
oan Amendment) Regulation, > 
1940 KIIL The British Baluchistan Laws The whole. 
a s (Fifth Amendmenfà , Regulation, 
1941 I The British Baluchistan Laws The whole, 
: cae Amendment) Regulation, : 
1941 . ` HI The Andaman and Nicobar Is- The whole. E. 
: M (Amendment) Regulation, e ME * 
1941 vi The British Baluchistan Laws. The whole. P 
i (oron Amendment) Regulation, , e 
' 1941 vi “The British ® Balgchistan Laws The whole. 
(Third Amendment) Regulation, e ° 
: 1941. ES E m 
Ordinances made by the Governor-General under section 72 of the Governmenj of 
India Act, as set out in the Ninth Schedule to the Government of India Act, 1935. 
fo40 III The Paymént of Wages Camione: The whole 
. ment) Ordinance, 1940. 
1940, IV The Cursency Ordinance, 1940 - Section 3, ° 
1940 V The National ~ervice (European The whole, e 
British Subjects) Amendment ° 
Ordinance, 1940. 
1940 VI The Indian Coinage (Amend®ent) The whole. 
Ordinance. 1940, 
1940 , VII The Indian Tea Control (Amend- The whole. 
ment) Ordigance, 1940. " 
1940 XI athe Né@tional Service (Technical The whole. 
Personnel) Amendment Ordi- e ~ 
é nance, 1940. 
1940 XII The Indian Coinage (Second Amend- The whole. 
i ment)Ordinance,” 1940. 
1940 * XIV The Indiah Cojnage (Third Amend- The whole. 
e ment) Ordinarfeé, 1940. j : 
1941 II The Civic Guards Amendment) The whole. 
Ordinance, 1941. 
1941 * III TheReserve Bank of India (Amend- The whole. e. 
" ment) Ordinance, 1941. * ~ 
1941 oe The Naticnal Service (European The whole. e *, 
k British Subjects} Amendmertt Y 
š Priene; 1941. r e 
1941 . aX The Indian Navy (Discipline) The whole. 
"E med Ordinance, 1941. * 
1941 : XII The War Risk (Goods) Insuranee The whole. 


6 e.. 
_@ t . *- " 
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. THE SECOND SCHEDULE. 
. AMENDMENTS. ' 
(See seotion 3). aa 


"Year. No. Short Title. . Amendments. , 
1 2 E 3 "TNT i . 
à e e. 

e 1996. XK The Bengal Chaukidari Act, 1856 .. ln sections 21, 36, 38 and 59 of 
l : à i the Act, in its application to 

; Ajmer-Merwara, for -the 

ee ` z word “ Commi8sioner ”, 

e * R wherever it occurs, the 
; 4. x e ' words." Deputy Commis- 

ÀJ. 5 o NET sioner" shall be substituted. 
1878 XVII eNérthern India Ferries Act, 1878. In the Actas applicable to 

^. - ° ° Ajmer-Merwara—. 
of l : (a) in section 4 for the words 
Et e e “the Commissioner of the 
a Division in which such ferry 
: e o. "E is situate " the words “ the 
E I e.’ Deputy Commissioner" shall 

. be substituted. 

(b) in sections 8 and 11 for 

the. word ‘ Commissioner " 

° ` . the words “Deputy Commis- 

: T ' sioner” shall be substituted. 

e j zo Lie (c) in section 12 fos the words 

e . “the Commissioner of a divi- 
sion” the words "the Deputy 
Commissioner” shall be sub- 
° E ts stituted, the words “ within 
9 ; é such division ”. in clause (a) 
e .? , @ shall be omitted, and for the 
. word "Comthissioner" where 
. — >. it occurs for the second and 
: e è '* third time . the words 
i e “Deputy Commissioner" 
" . shall be substituted. 
(d) in sections 15, 16, 19, 24 
e and 31, for the wérds “the 

a à Commissioner of the divi- 
š i ; sion" the words "the 

s i Deputy Commissioner” shall 
be substituted. 

(e) in section 35 for the wozds 
"any Commissioner of a 
division or Magistrate " the 

words "the Deputy Commis- 

E" s s sioner or a Magistrate” 

~ : shall be substituted. 
1879 | XIV The Hackney Carriage Act, 1879 .. Iñ sections 3and 5 of the Act, 
f . in its application to Ajmer- 
Merwara, for the word 
~ “Commissioner” wherever 

e it occurs,the words ‘‘Deputy 

e g 2 Commissioner” shall be 
. substituted. 

1880 XIII. The Vaccination Act, 1880 e .. In sections 8 and ™ of the Act, 
i . inits application to Ajmer- 
a - : . " Merwara for “tht. word 
Vc o ee" “Commissioner” wherever 
* itogcurs, the words “Deputy 
Commissioner " shall be 

å i . . substituted. © | 
1890 IX Whe Indian Ratlways «Act, 1890 .. (a) In sub-section (4) of 
fe . section 113, for the Words 
EE i “any MUhgfstrate of -the 
e e 9 3 first or, secdnd class,” the 
words '"any Predidency 

° Magistrate or Magistrate of 

° the-first or secoad class" 


- f : | ‘shall be substituted. 
e. 7 + : - - e ^". 
/ | 
e - : * 
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Year. No, Short Title. ' Amendmeén:s. ° 
iz 2 3 ry UT 


e. 
e e 
e e 
P TERR 
. e 
1898 V The Code of Criminal: Procedure, 
1898. ] 
e e 
e e 
1911 VIII The Indian Army Act, 1911 " 
t M j - e° e 
t e m 
° e 
e 
e. a 
e 
e . e a 
S VIE The Indian Companies Act, 1913 — .. 
, .e 
1933 XIV The Indian Air Force Act, 19322 .. 
e e 
2 e 
e ° e ô " e 
e x " " 
e e i 
: J e o , É : 
. e : g s : : e 
i e e. s . ó ~ 
1934 ° | XXXII The.Indian Tariff Act, 1934 . 


(b) In section 138, for 


In ‘ge 


“m 


words “any Magistrate of 
the first class” 
"any Pre-idency Magistrat 
or Magistrate of the fitet 
vss Y shali be substituted 


"hy which any two or more 


the words , 


ton 415, for the words ` 


the ® 


of the punishments therein a 
mentioned are combined” the* , 


word, “by which any pun‘sh-. 
ment therein mentioned, is 
combined witk any other 
punishment” shall be sub- 
stituted. 


"and if within the said three 
months such person claims 
his discharge any such irre- 
gularity or illegality or 
other ground sha») not, until 
such person is discharged" 
the words “and if 
any person, in receipt of 
military pay and herge @n 
the rolls as aforesaid, claims 
his discharge before “fhe 
expigy ot three months from 
his euroiment nosuch irre- 
guiarity or legality or other 
ground shaj. uutil he ia. is- 
charged" skall be substituted. 


(a) In sub-section (3) o1 sec- 


tion 131-A, tor the, word, 
brackets and figfre “sub- 
section (3)" the word, brac- 
kets and figure “sub-section 
(4)" shall be substituted. 


(b), Ia sub-section (3) of sec, 


tion 151, sor the word, brac- 


kets and figure ‘“‘sub-section, © 
(1)" the word, brackets and , 


figure “sub-section (2)" shall 
be substituted, 


In section 10, for the words 


"and 1f within the said three 
months such person claims 
his discharge any such irre- 
gularity or ulegality or other 
ground shall not, until such 
persun ts discharged" the 
words "and if any person, in 
receipt of air force pay and 
borne on the rolls as afore- 
said, claims his discharge 
before tbe expiry of threg 
monéhs from his enrolment 


no such irregularity or ille-e 


gality or other ground skall, 
ntil he is discharged ' shall 
e substituted. 


In the First Schedule, item 10 
Pc (2) shall be omittteed.. 


; ): NEMO 
p \ 


*. 
* . e$ 


€ * 


In section 10, for the words ® 


0 e." " 
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Year. * No. Short Title. É Amendments. 
1 2 3 | 4 
* . | v * 
—————R—À À—MÓ————— 


* 1939 e IV The Motor Vehicles, Act, 1939 . in sucsectm (2) of section e 
the word, brackets and fig 


sp " : n Hon (1) of" shalt b 
tted. 
-1940 XV "The Excess Profits Tax Act, 1940 ^.. In the Second Schedule in sube 
. rule (1) of.rule 3, for the 
E. words "the last preceding 
PH ` n ae š tule” the words and figure 
“rule 2 of this Schedule” 
ë shall be substituted. 
1944 I The Central Excises and Salt Act, In section 39, for the words 
" E 1944. * Second Schedule" the 
° words “ Third, Schedule ” 
shall be substituted. 
In the First Schedule in item 
. i 1, for the words, figures and 
$ : brackets ‘ 'Indian Petroleum 
pmo "s - Act, 1899 (VIII of 1899)" 
e s the words, figures, and brac- 
° o kets “Petroleum Act, 1934 
(XXX of 1934)” shall be 
. substituted. 
r 1944 X The Indian Coconut Committee Act, In clause (c) of section 2, for 
-o 1944, : the words, figures and brac- 
e .e E kets "Indian Factories Act, 
© æ 1934 (XXV ef 1934") the 
Pg E words, figures and brackets 
l . á z “Factories Act, 1934 (XXV 
° of 1934)" Shall be su.sti- ` 
tuted. 


e è Regulations made by the Coulaor Cenerali in Council, 


. 1872 *[V The Ajmere Talukdars Relief Regu- (a) In section 1, for the words 
: lation, 1872. t Commissioner’ means the 
. Commissioner of Ajmere " 
the words" 'Deputy Commis- 
sioner' means the Deputy 
Commissioner of Ajmete 
E ; : Merwaraé' shall be sub- 
e e stituted. 

D (b) In sections 2, 4,6,7,8,9210,12, 
13, 14, 15, 18, 19, 20, 22, 23, 
" 26, 27, 28, 29, 30 and 31 tor 
o" the expressions "the Com- 
g ’ ; z missioner” and “the Co- 
° mmissioner's" respectively 
e ~ ^e x _wnhere-ever they occur the 
expressons “the Deputy 
e . e’ eer and " the 
eputy omnissioner’s” 

shall be abaa 


1874 VI The Ajmere ForestRegulation, PT e], ln section 2 fom the words 


|. s ee? he Commissioner . the 


* e 9 


perdu! "he Conservatcr of 
Forests"shall be substituted. 
(b) ip section 5 for the words 
= á : “the Commissioner | of 
- ; Ajmere" the words ,"the 
. & * Conservatgr e of Forests " 
à shall be substifüted. 
. ' m T ° (Qt In section 6 for the words 
‘the said Commissioner " 

: "9 : the words “the Conservator 
of j ef Forests” shall be sub- 

e S stituted, 
M M—— —ÓÓ— — € Ó tender t i 
. : ( s " à 
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Year. No. Short Title, Amendmentss 


| (d) In section 8 for"the words 
. ' . “with the Commissioner’s 
- ; : . sanction” the words ^ with « 
8 : ə the sanction of the Conser- e 
^ ug vator of Forests" shall Be 
° i ee on obtu: ted. 
(e) bn Wectiom 11 for the words : 
° “he Commissioner of ,« 
,  Ajmere” the words "the «e 
a e Conservator of Forests”, °- 
and for the words “the said 
D Commissioner" the words 
i : "the Consefvator of Fo- 
' rests", shall be substituted. 
. 1877 . ` IP The V PERN Land and Reveüue In sections 2, 25, 35, 52, 114, 
"^ Regulation, 1877. 115 and 116, "for the expres- 
. ° o sion “the Commissioner”, 
"ELE" wherever it’ occurs, the 
ge . E expression “the Deputy ° 
i: Commissioner"  shal be 
` substituted. 
r l In section 3l, for the words 
"by the Commissioner with .* 
° the sanction of the Govern 
“ General® in  Councif'e the 
. , iollowing shall” be substi- 
thted, namely: 
. é"with the sanction of ilie 
Governor-General in Council, 
e. by the Commissioner. if 
granted priot- to the Is?day 
ü : d of January,91943 or by the 
: i. on ` nn hereafterg e if 
; ranted thereafter” e 
1886 “NI The Nie Rural Boards pee ie econ 14, , h, 21 and 
| tion, 1886. 22, for -the NA "the 
Commissioner" wherever it 
i e occurs, the expression “the 
i ° Dapufy AR aka * shall * 
e substitute 
1888 I The Ajmere Government Wards In section 4, for the words “the ° 
' Regulation, 1888. Commissioner ” the words - 
ir ue : e. or pica C RU SMIORENn 
i : : + 9 shal} be substitute 
1911 II The Ajmere Talukdars Loan Regu- In sections 3, 5, 6, 8, 10, 11, 12, 
x lation, 1911. 15 and 18, for the expresssion 
° “the Commissioner ” where- 
e ever it occurs, the expression " 
" » E DSPuty NN 
^" uostitute 
1925 : VI The Ajtief-Merwara Municipalities (in, be rdi rua : 0, 19, 22, 
$t Regulation, Mem 27,28, 34, 36, 4g. 57" 6l. 64. 
e e 77, 03, 125, 139, 198, 225, 237, 
è 238, 230, 240, 241, 242, 244. 
and 247, for the expression ^ 
. : ` "the Commissioner” where-e 
ee l ever # occurs, the expression 
"E D * i “the Deputy Commissioner” e 
: E - * > shall be substituted. 
"T : ; e > ` (b)dīn the heading to hapter 
' . e XIII for the word "Commis- 
e e sioner " the words PEDE ) 
Commissioner " ‘shall be 
í : Ysubstituted. 
e e N T 
e j AN . 


ee 


a 


$ 


í e.*" 
e uL z , 
? ` 
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Year. No.. * Short Title. 2 REN Amendments, 
ao 5.2 3 ` | - d 
° IX- jmer Co lation, 1926, In secti&ns 2, 5and 28, for the 
1926 : IX“ The Ajmer Courts Regu ation, FRU "the Commis. 
sioner”, wherever it occuss, 


s E E fhe expression "the Deputy 
» 25 * 8 : Commissioner" shall be* 
° sno $ substituted. 


: : p 
Ordinance made byJhe chener- General under section 72 of the Government of India Act, 
s as set out in the Ninth Schedule to the Govarnment of India Act, 1935. 


**. 1944. XXXVII The Criminal Law Amendment In section 1, after sub-section 








i : (2) the following sub-section 
Oncinenceste shall be inserted and shall be 
e. d _ s : 4 deemed always tohavebeen ~ 
n ] inserted, namely :— 
: (3) It shall come into force at 
e i . : once." ! 
. 1944 LVI The Cotton Textiles Fund (Second ln clause (o) of section 2, for, 
. Amendment) Ordinance, 1944... the words “after the wotd: 
. l bi *exported$ " ‘the, words 
7 e "e “ after the word. ‘Exported’ 
° where it frst occurs” shall 
"d be substituted. 
MEME (1 —.—5—————————————á ——————À——Á À————' 
o* . 
. i ] po 1 ^ 
e, e e AS 
_°  * THE INDIAN ARMY. (AMENDMENT) AOT, 1945. ° 
4 . 1 * Š i 


LJ 
Act No. VII or 1945 id ee 
' @ [16th April, 1945. 


An Act further to amend the @ndian Army Act, 1911. $ 


Wuerias it is expedient further to amand the Indian Army Aet, 1911 (VIII of 
1911), fer the purposes hereinafter appearing; 


It is hereby enacted as follows:— : 
: ' . 1. This Act may be called THS INDIAN ARMY (ÅAMEND-»” 
Short title. ; = MENT) Aor, 1945 2.5 a š 


e Amendment of section, : " FTN . T 
114 Act VIII of 1911. 2. In section 114 of the Indian Army Act, 1911,— e 


° (a) after rule (6), the following rules shall be inserted, namely: 


“ (7) Where the deceased person gr deserter is an Indian commissioned officer on 
active service, the references in the foregaing rules to thé commandirg officer shall be 
construed as references to the Standing Conmittée of Adjustment, if any, appointed in 
this behalf in the manner prescribed; and the power conferred by rule (2) to require pay- 5 
ment of a deposit left in a° Government savings bank shaf be fead as a power to require 
the payment from any deposit lef¢ in any bank, notwithstanding anythifg in the rules of 
18e bank, of a sum, not exceeding two thousand rupees, equal to the nearest -myltiple of 
one hundred rupees above the amount estimated by. thé Standing Committee o? Adjust- 
ment as necessary to meet the regimental ¿24 other debts in, camp or quarterg of the 
deceased. - e "e P E A 

(8) The decision *of the commanding officer oree Standing Committee of Adjust- 
ment, as the casé may be, as to what are the regimental and other debts in camp or quar- 
ters of a deceased person and as to the amount payable therefor shajl, subject ta the result, 
ofgany appeal as against an order to ‘the «principal court of origindi civil jurisdiction in the 
Jocality, be final.’'; - MM E 

© (V) the existing Explanation ghall be numbered Explanation 1 and tft following , 

. Explanation shall be added, namely:— , e 9° œ " ? 

l ‘Explanation 2.—The expression “regimental and other debts in campe or quartérs’ 
includes for the purposes of this section poney due as— 

military debts, namely, sums due in respect of, or eof any advance in respect sfi— 

(a) quarters, e . * 


p- e I—3 . s m ü 
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(b) mess, band, and other regimental accounts, -` 


(c) military clothing, appointments and equipments, not exceeding a sum equgl to 
six months’ pay of the deceased, and having become due within eighteen months before 





his death.?? "- 7 l ` 
e ~ " 
THE INDIAN AIR FORCE (AMENDMENT). ACT, 1945. = 
pt as . * " e 
. © ° 
Aor No. VIII o» 1945. 
. TG 07 [16th April, 194%. ° 
e as a 
An Act further to amend the Indian Air Force Agt, 1932. . 
“WHEREAS ii is expédienf further to amend the Indian A Force Act, 1932 (XIV 
of 1932), for the purposes’ hereinafter appearing; a es 
It is hereby enacted as follows:— . a. 


- 1. TRis Att may be called Tue INDIAN Am Force’ 
(AMENDMENT) Acr, 1945. 


+ 
Amendment of section r : : t. 1932 — 
126, Act XIV of 1932. 2, In section 126 of the Indian Air Foe Act, , 
(a) after rujo (6), the following rules shall be inserted, namely:— 
. . “(7) In the case of a person dying or deserting while on active service, the refe- 
«enees in the foregoing rules to the commanding officer shall be construed as references to 
the. Standing Compittee of Adjustment, if any, appointed in this behalf in the manner  - 
preseribet;.apd the power conferred by rg*e, (2) to require payment of a deposit left in © 
a Government savings bank shall be read as*a power to require the payment from any 
deposit left in any bank, notwithstanding anything in the rules of the bank, of a sum, 
not . exceeding one thousand five hundred rupees,‘ equal to the nearest multiple of one 
hundred rupees above the amount estimated by the Standing Committee of Adjustment * 
əs necessary to meet the service and othe? debts in camp or quarters of the deceased. 
(8) The decision of the commanding officer or the Standing Committes of Ldjust- 
ment, as the case may be, as to what.are, the. service and othar debts in camp or quarters , 
of a deceased person and as to the amount payable therefor shall, without prejudice to 
any jurisdiction otherwise exercisabse by a court. of law, be final.'; l 
(b) the existing Eaplanatio# shall, be -numbered Explanation 1 and the following 
Explanation shall be added, namely:—' E P 
‘‘Explanation -2.—The expression ‘sefvice and other debts in camP' or quarters’ in- 
cludes for the purposes of this section money due as— 
air force debts, namely, sums due in respect of, or of any advance in respect of—— 
(a) quarters, - i 
Ps (5) mess, band, and other service accounts, : 
_ (e) air fowee clothing, appointments and equipments, not exceeding.a sum equal 
n p mu cd pay of the dgceased, and having become due within eighteen months beforee' 
18 death. i "S 


Short title. 


s` 


THE INDIAN PATENTS AND DESIGNS (AMENDMENT) ACT, 1945. 


Lr 





. AOT No. IX or 1945. e 
: d [16th April, 1945. 
An Act further to amend the Indian Patents and Designs Act, -1911. 
À WHEREAS it is expedient further to amend the Indian Patents and Desibns Act, 1911 
(II of 1941), for the purposes, hereinafter appearing; 


s ES is hereby enacted as follow -a- * ° 
: . 1. This Act may be called Tae IND P 
title. y HE IAN PATENTS AND 
Short : DESIGNS (AMENDMENT) Act, 1945, v 
2 °`. 2 In section 3 of the Indian Ratents and Designs Act 
Jemefdment of sgction 1911 (hereinafter referred to as the said Act), in Sub ETE i 
3, Act II of 4931. (3), for the words ‘‘a specification’’, the words ''eithef a 
" . .. provisional or gomplete spevifieation!' shall be subsjituted. 
Substifution *of. new sec- ; MONT 
ton 4 for section 4, Act II 5 ix For Hm 4. of the said Aet, the following section 
of 1911. i a 8Da e su te J namely, E : 
e Ld ° j i : | : 
e 
e Y ? 


e 7? e$ 
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a ^ 
tid, Specifications—(1) A. provisional specification must describe the nature of the 
invenéion.  , i l 
(2) A complete specification must particularly describe and ascertain the nature of 
ihe invention and the manner in which the same is to be performed. 
` (3) A specification whether provisional or complete, must commence with the itle, 


and in thdgcase of a complete specification must end with a distinct statement, of the 


einvention elaimed. 


i 

(4) Where the. Controller deems it desirable, he may require that suitable drawings 
shall he supplied at any *ime before the acceptance of the application, and such drawings, 
*simall be deemed to form part of the complete specification. 


. (5) If in any particular case the Contreller aonsiders that an application should 
bo further supplemented by a model or sample of anything illustrating the invention or 
alleged to constitute an Mvention, such” model or sample as he may require shall be furnish- 

* ed before the acceptance of,the application, but such model or sample shall not be deemed 
"tato form part of the specification. 


. (6) The Controler may, where the applicatiqn was accompanied by a specification 
purporting to be a complete specification, if the applicant so requests, treat the specifica- 
e tio as a provisional specification and proceed. with the application accordingly.” °° 


Insertion of new sections 4, After section 4 of the said Act,-the following sections 
4-A and 4-B, Act II of 1911. shall be inserted, namely,— e` E. : 
e ‘t4-A, Time for leaving complete specification—(1) If'the applicant does not leave 


. a complete specification with his appliéation, he may leave it at any subsequent time within” 
nine months from the date, of the application.. . i 


^ s 
e Provided that the said nine months shadl°be extended to, such period, fot exceeding 
ten months from the date of the appliestion, as may be specified in a request made by the 


applicant to the Controller, if the request is made and the prescribed fee is paid within ` 
. the period so specified. . 


: (2) If the complete specification is not lef} within the period allowable under sub- 


secjjon (1), the applyation shall be deemed to be abandoned at the expiration of ten 
monthf ftom,the date thereof. 


.° 4B. Provisional protectibu.—(1) An invention may, during the period between the 
date of an application gor a patent therefor and the date of sealing a‘fatent on that 
application, be used and published without prejudice td, that patent, and such protection 
from the consequences of use and publication ise in this Act referred to as provisional 
protecion. e m . 

(2) In this@section, the expression '* daté of “an application for a patent’’ means, 

. as respects an application which is post-datedeor ante-dated under this Act, the date to 

which the gpplication is so post-dated or ante-dated, and means, as respects any other 
application, the date on which it is actually made,*' l 


Amendment of section : : ; 
5; Act II of 1011. 5. In section 5 of the said Act— 


e (a) im sub-section (19, * 


- e 


[ d 
* 
e. 
LÀ 


_ ($) for the words.''The Controller shall refer every application to an Examiner’’, 
the words ‘‘The Controller shall refer to an Examiner every application in respect of which 
* complete specification has been filed’’eshall be substituted; i 


(i) for clause (a) the following clabse shall be substituted, namely, — : 

. “(a) the nature of the invention or the manner in which it is to be perform8d is 
not particularly described and ascertained in the complete. specification, or’’; 
(iit) after clause (d) the following clause shall be inserted, namely,— 

e ‘¢(dd) where a complete Specification has been left after a provisionalespeeifieation, 


the invention particularly described in the complete speifiention: is not substantially the 
same as that which is described in the proyisional specification, or’; e's 


(iv) after the existing proviso the followings proviso shall be inserted, naifiely,— 
«Provided furthér that where a complete spetifieation is left ‘after a. provisional 
specification, the Controller. may, if the applicant so requests, cancel the provisional speci- 
fication and direct, that the application shall be deemed to have he@ made on fhe date of 
which the complete specification was left, and, proceed with the application accordiggly2Z’; 
g (b) in sub-section (4) and the proviso thereto, for the words ‘‘iwalve months?’ 
Nherpver they oceur, the words ‘‘eighteen months’? shall be substituted. '. $ 
a Amendment of section , 6. In %ection 6 Of the said Act, for fie yord ‘fspcifi- 
6, Act II" of 1911. cation’? the word ''specifications?? shall be substituted. 
Substitution of new sec- . ; s i E 
: Made 7., For section 7 of the said Act the following section 
tion for secion-7, Act YI fi be substituted, namely,— ` "UE M 
of 1911. e 9 a 
T€ 


~ 


» " 


=e x 
9 
- . 
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«7, Effect of acceptance of application.—Aftér the,acceptance of an application and 
until the date of sealing a patent in respect thereof, or the expiration of €he time for 
sealing, the applicant shall have the like privileges and rights as if a patent for the 
invention had been sealed on the date of the acceptance of the application: . 

© Provgded that the, applicant shall not be entitled to institute any proceedings for 
infringement until the patent has been sealed.  — * TO " e | 
9, Aet TT je: d poner 8. In sub-section (1) of section 9 of the sfid Act,— ` x 
S (a) in clause (c) fof the word ‘‘specification’’ the word ‘‘specifications’’ stall be, 
2 4 . s 
substituted; e : e 7 , ML e 
(b) to clause (d) the word “@r’? siall be added and afterQthat clause the following 
elause"shall be added, namely,— 2 ow . 

C(e) that the complete specification describes or claims an invention other than that 
described in the provisional specification, and that such other “invention either forms the at 
subject of an application made by the gppongnt for a patent which if granted would bear * 
a date in the interval between the date of the application and the leaving of the complete © 
specification, or has been made. available to the publie by publication in: any docunent 
published im British India in that interval." . t n i . 


Amendment of. section "E ae 20 am gk i zm d 
10, Act II of 19M. 9.. In sub-section (2) of section 10,of the said Act, 


.^' (a) for the.words '*eighteen months’? wherever they occur in the section including " 
‘tthe proviso.the words ''twenty-four mohths’’ shall be substituted; , : 
(b) to clause (c) of the proviso the words ‘‘or at such later time as the Controller ^ 
may think fit?’ shall be added. oe, . 
Insertion of new section 10. After section 18 of the said Act, the following sec- 
13-A, Aet II of 1911. tion shall be inserted, namely,— 


í ‘13-A, Single patent for cognate inventions.—(1) Where the same applicant has e 
put^in two or more provisional specificatiens for inventions which are cognate or modifica- 
tions one of the other, and has obtained thereby concurrent provisiofial proteetior fr Phe 
same, and the Controller is of opinion that the whole of .such inventions arb such qs to 
constitute a single invention apd may properly be included wh one patent, he may allow 
one complete specification in respect of the whole of sucheapplications and grant a single 
patent thereon. DE "D 

(2) Sueh patent shall bear fhe dawe- of the earliest of such applications, but-in con- 
sidering ,the validity of the same, and in determining other questions uer this Act, the 
Court or the Controller, as the-case may be,’shall have regard to the respÜetive dates of the. 
Boones specifications relating to the several matters claimed in the complete specifica- 
ion. . e C 


Perr section. 44^ In sub-section (1) of section 26 of the said Act,— ' 


- (a) in elagse (y)-and clause (h) for the word '' specification’? the words ‘‘complete 
specification’? shall be substituted; . é E 
* (b) in clause (1) for the word “specification’’ where it occurs for the first tipe 

the words ‘‘complete specification?’ shall be substituted; . i v 

(o) after clause (m) the following clause shall be inserted, namely,— . 

* (n) that the invention claimed in the complete specification is not the same as that 
containad in the provisional specification, and t&at the invention claimed, so far as it is 
not contained in the provisional specification, was not new at the date when the complete 
specification was’ filed.??; i : : : 

(d) in the proviso to *hé-sib-section in clause- (i) for the words, brackets and figures 
‘‘snb-section (2Y of section. 217? the words, brackets and figgres and letter ‘‘ sub-section (12), 
of section,21:A’’ shall be substituted. js 


Insertion of new section 12, After section 38 of the said Aet the followin Sec- 
38-A, Ach IT of 1911. e tion shall be inserted, namely,— í eon 


é - 6O88-A, Disconformity.—A patan? shall not be held to be 4nvalid on the ground 
that -the complete Specification elaims à further or different invention to that contained 
in the provisional, if the invention therein claimed, so far as it is not contained in the 
n deg bal "i the Pa when ds complete specification was put in, and the 
pplicant for the patent was the true and fimh inventor thereof. ós i ive ` 
i aie din of uch Pae ae ereof, ás the legal ae, . 

soe Li i 


e ada 2 eee 13. In sub-section (*) of section 61 of the said Act? for 


à pc -the words® '^become*void?? the words ‘‘deemed to a 
SL, eAct, TT of, 1011.) " ‘refused’? shall bo substituted, o 
Amefdment of section 4. In sub-section (8) of section 78-A: of the said Act, 


78-A, Act II of 1911. ° for the existing proviso * the following proviso shall be sub-, 
E A $ stituted, ngmely,— , : eor X 
e i r id 3 ` — 


» 


P" 
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‘Provided that, in' the case of a patent,— 

(a) the application shall be accompanied by a complete T and 

è e if the application is not accepted within eighteen months from the date of the 
application for protection in the United Kingdom; the specification shall, with the drawings 
(if any) supplied therewith, þe open to public inspection at the si aac of hat pefiod’’. 


Amendment. of “Schedule u 
to Act TÌ of 1911. ' 15. In n Schedule to the said Act, 


2 ©(a) for the entry = e 
: ‘(On application ` fof a patent : ve T ) 10” 
the following entries shall be substituted, namely,— 


‘On applieatdbn for a patent accompanied y provisional specification ..* 10 








. On filing com lefe specification after provisional specification . .. 20 
“oe On application for a patent accompanied by complete specification .. 30?? 
-° (b) for the entry . s ® 
‘Before sealing a patent i e is 907? 
. the following,entry shall be substituted, "ADONIS 220 "ET 
‘Por sealing a patent ss ET in 30?? ` 
e l k E 
. THE MINES MATERNITY BENEFIT (AMENDMENT) ACT, 1945. - 
e a TUS T H i F b l i i s ie e : * è 
i : Act Noe Or 1945. . 
[16th April, 1945. 
e An Act pene to amend the Mines eee Benefit Act, 1941. - 
° HEREAS it ig expedient further to amemd the Mines Maternity Benefit Act, 194i 
(i Y 1941), for the purposes. hereinafter appearing; : 
a it is hereby enacted as follows:—  - 
° w% 1 This Act may be callad Tan Manis MATERNITY 
s DOSE MAA, BENEFIT (AMENDMENT) Acr, 1945. . 


2, Section 3 €f the Mines Maternity Benefit Act, 1941 - 


Amendment “of ' section (hereinafter referred to as the said Act), shall be reziumbered 
3, i: XIX of 1941. — as sub-section (1) of that section and to the section as so re- 
numbered the fellowing sub-section shall be added, namely:— 
"re (8) No owner or manager of a mine shall employ any woman below ground in 
the mine— 
~. (a) if he has 1 reason to believe or if she has informed him that Es is Bkely to be 
delivered of a-child within ten weeks; - . 
id (b) if she has to the Ganwledee of the management been delivered of a child within 
e preceding twenty-six weeks; i 
"a ae the period of ten weeks follówing ihe twenty-six' weeks. saat to in. 
clause (b)— 
.($) for more than four hours in aidas unless a creche is provided .at aa mine; . 
(ii) in any case, for more than four hours at üny one time: . 
Provided that where the woman informs the management that the child of “which 
she was delivered has died, the provisions of clause (c) “shall*not appl after the manage- 
g ment. has with due diligence verified the ecorrectmess of ‘her statemelit.’ i 


4, ue s TR SERM 3. In section 4 of the said Act,— | @ 


(a) in the proviso to sub-section (*), after the words ** Provided that^* the words 
‘‘exeapt in the ease o£ a woman employed below "uwnó in the mine’? shall be*inserted; & 

(b) for sub-section (2) the following sub-gettions shall be, sübstituted, namely :— 

“(2) if any woman employed below ground in a mine gives notice either orally 
r in writing in the prescribed form to the manager of the mine that she expects to be 


diend of a child within ten weeks frome the date of such notice, the manager may, — 


' eon undertaking to defray the cost of such examination, require the woman to be exanfined 
within three days by a qualified medical practitibner or midwife, and sal? Farha her if 
she so dgsires to absent hergelf from werk im anf capacity in the mine priot to the said, 
examination, and unless he obtains a'certificate that the, woman is not pregnant of not 
likely to bé delivered of a child withineten*weeks or the woman refuses to submit to such 
examination, up to the day of Jer delivery, ana such absence shall . be. treated as a period of. 


authorised absence on leave. | Ph i 
<o E "e. » o! 


" 


oats , . 
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(8) The examination referred to in the proviso to sub-section (1) or in sub-section 
(2) shall if the woman so desires, be carried out by a (roman. ` ° » 


(4) The absence of a woman in the period during which she is entitled to mater- 
nity benefit under this Act shall be treated as authorised absence on leave.’’ s 


- Amendment of section 4 Section 5 of the said Act shall be ‘re-nymbered as 
5, Act XIX*of 1941. " sub-section (1) of that section, Ànd— — . e 
(a) in the section as so re-numbered,— : e- . 


(t?) after the words ‘‘every woman’’ the words, brackets and figure ‘‘other than a 
woman to whom the provisions of sub-section (2) apply’’ shall be inserted; hd "m 


e (4) for the words ‘‘eight annas’? the words * ‘evelve annas’’ shall be substituted;  ® 
(b) to the section as so renfmbered the following subdsgction shall be added, 
namely :*— "ouo Tuy sat a 
‘t (2) Every woman who has worked below ground in a mjne or mines of the same ’ 
owner for not less than ninety days in'all during a period not exceeding six months imme- a, 
diately preceding the date on. which elagse (¢) of sub-section (2) of section 3 becomes *. 
applicable to her case shall, if she complies with the other conditions imposed by this Act, 
be entitled to receive, and ‘the owner of the mine shall be liable to make to her, in accord- 
-— ance wish the, provisions of this Act, a payment at the rate of six rupees £.week for the 
ten weeks immediately preceding her delivery and for the six weeks following her delivery.’’ 


* senti 5. In section 7 of the said Aet, after the word, brackets « 
7 prea Es 41 pochon and figure “sub-section (1)?! the words, brackets and figure 
: vs d ‘for sub-section (2), as the case may be,’’ shall be inserted. 
Amendment of , section ' ATE " aa : 
8, Act XTX of 1941. 6. iod ur of the said Act, : l 
(a) after sub-section, (1), the following sub-section shall be inserted, namely :— 
‘*(1-A) Where a woman entitled to maternity benefit has given the notice referred 
-, to in sub-section (2) of section 4, the manager shall within three days pay to her mater- 
nity benefit for ten weeks in advance, unless, within the said three days as a result of tl 
examination referred to in that sub-section, he obtains a certificate tat she is ndt preg- 


nant or not likely to be delivered of a~child within ten weeks or the woman "refuses sto, 
submit to such examination.’’ er E 


(b) in classe (a) of sub-section (2), after the-woml, braeÉets and figure ''sub- 

section (1)?! the words, brackets, figdke and letter “or sub-section (1-A)?" shall be inserted. 

' - 7. -In sfo-seetions (1) and (2) of seetiqn 9 of the «aid 

Amendment of  seetion Aci, after the word, brackets and figure *'ggb-section {1)”’ 

9, Act XIX of 1941. . the words, braekets, figure and letter ‘‘or sub-section (1-A)'! 
shall be inserte®. E s 


: e 
8. In sub-section (1) of section 10 of the said Act, for the words and figures ' section 
! . 3, or has obtained permission to absent herself in accordance 
eAmendment of section with section 4?? the words, brackets and figures ‘sub-section 
10, Aet XIX of 1941. (1) of section 3 or in circumstances under which in accor- 
gees ` _ dance with this Act the absence is ¢o be treated as authorised 
absence on leave?! shall be substituted. ` EAS 
Amendment of i i 
11, hee XIX it ae 9. In section um of the said Act,— . i 
(a) in sub-section (1), after the words ‘“Chief Inspector or any Inspector?’ the 
e or any other officer authorised in this behalf by the Central Government?’ shall be 
e ed;« '. i 


. (db) in sub-section (2),° after the words ‘‘the Chi t 55 
words “or other officfr?' MA bé iuieriod. he Ch uon Inspec or or Inspector’? the 


Amendmefit of section 10.0 In gection 12.0f the said Act, for the word and 
19, Aet XIX of 1941. AES apes 2 ane Mn y eid t "das *  gub-sec- 
a of, sectio e substituted, 
Amendmént of po E S i 


e $ 
f4, Act XIX of 194 li. fn section 14 of the said Act,— 


(a) in sub-section (1), after the words *'Ohief In 


33 £i z 
offiger authorifed in this bShalf i EO 9s "e 


by the Central Government’? shall bg, added; 


` „e (09 in the proviso to sub-section (3) the words ‘‘of the Chief Inspector,’’ shall be €. 
omitted, | ee . . : : i * 
Amendment” of , section . @ e t b es 
*'15, Aet XIX of 1941. , 12. In sub-section (2) of section 15 of the said Aet,— 


(a) in clause (c), for the words, brackets and fi i : pL 
tion (1) DE? the words ‘Creferred tò "in? shall be a inher ra the proviso to sub-sec 
e e z i . 3 


v ar itat 2 
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. (b) in clause (f), after the words ‘‘the Chief Inspector and wn ’ the fol- 
lowing shall be inserted, namely »— 


‘cang the officers authorised by the Central Government referred to in section 11 
and sub- fection (1) of section 14”. 
= z « 
s $ ` 2 è Ae RS . 
e S . 


° THE ALIGARH MUSLIM UNIVERSITY (AMENDMENT) ACT, 1945. 
A " * 
e. ux. teer 7 hd 
zo» E: dd No. XI or 1945, : 
: | . e [2nd May, 1945. 


An Agt further te amend*the Aligarh Muslim University Act, 1920. 


WHEREAS it is expedient further to amend *tha Aligarh Muslim University Ac, 
E 1920 (XL of 1920), for the purposes hereinafter appearing; It is hereby enacted as 


* follows :—- 
Short title E commence- .(a) This Act may be called Toe ALigARH Must 
e ' ment. $ ie (AMENDMENT) Aor, 1945. o? 


(5) It shall come into force on such date as the Central Government may, by notifi- 
cation in the official Gazette, appoint. 


2. In section 16 of the Aligarh Muslim University Act, 1920 (XL of 1920), (here- 
4 inafter referred to as the said Act), the brackets, figure 
Amendment of section and words ''(4) The Pro-Vice-Chancellr, and’? shall be 
e «10, Act XL of 1920. deleted; the wolg “and’’ shall be added after “the words 
The ‘Vice-Chancellor?’ ; and for the brackets and figure 
‘(5)’? the brackets and figure ‘*(4)’? shall be substituted. 
Deletion of section 20, 


e Act XL of 1920. 8. Section 20 of tho said Act shall be deleted. 
4, In aa 21 of the said Act, the words ‘fand the 
nad XE of m section bro-Vice-Chancellor’? shall be deleted and thè word ''and' 


. * “shall be added before the words ‘‘the Vice-Chaneellor’?. 
pw of section ° 5. In sub-section (1) of section 32 of the said Act, for 


the words ‘‘the Pro-Vieg-Chancellor?? the words ‘‘the Vice- 
82, Act XL of 1920. Chancellor’? shall e substituted. 

[3 Yn subsfption (1) of section 38 of the said Act, (a) for the words ' «shall ap- 

point persons to fill casual vacancies in the offices of Vice- 

re ndment of section Chancellor and Pro-Vice-Chancellor’’ the words ‘‘shall ap- 

88, Act AL of 1920. point a person to fill a casual vacancy in the office of Vice- 
Chancellor”? shall be substituted; 


(b) for the word ‘‘Persons’’, where it occurs for the second time, the words “Te 


person’? shall be substituted. : 
i a i n 4, 7. Section 41 of the said Act shall be deleted. . 
* 
® = E ] 
e 
e 
Y " 
e n : . 
A : z ó 
e - 
5 e D e E e * e. 
4 " EMG. s . e í ü 
@ . á 
* : i . " 
, o 
* » : . e : e e sg 
id P E ii * ° *. ` S e 
. s : 
d ea x j j . : 
. ` i . : , 
M E -. 


, 


LIT 


: MADRAS ACTS, 1945. . - 
THE MADRAS CITY CIVIL COURT AND PRESIDENCY SMALL CAUSE COURTS 
. (AMENDMENT) ACT, 1945. e 





. . 
* + 


e | Aor No. I 0r 1945. 
e f.s ee : [18th January, 1945. 


An Act further to amend the Madras City Cil Gourt Ast, -1892, and the - Presidency 
Small Cause. Courts Act, 1882, in iis application to the Province of Madras. 


j WHEREAS it is expedient further to amend fhe Madras City Civil Court Act, 1892, 


the Presidency Small Cause Courts Act, 1882, in its application to pod Frovíaes of 
Madras, for the purposes hereinafter appearing; - 

^ AND WHEREAS the Governor of Madras has, by a Proclamation under. gestion 93 "of the 

Government of India Act, 1935, assumed to himself all powers vested by or under the 


© ssid Act in the Provincial Legislature; 


) 


i Now THEREFORE, in exercise of the powers so ‘assumed to himself, the Governor ig 
pleased to enact as s follows:— 
i a - 4, This Aet emay be called THE Manas Ch CIVIL 
Short title. i Courr AND PRESIDENOY SMALL CAUSE COURTS (AMENDMENT) 
- -ActT, 1945. 
2. In clause (1) of the proviso to section 16 of the Madras City Civil Court Act, 
1892, for the. words ‘fas between attorney and client’’, the 
9Argonsüment of esection words. ‘fat the maximum admissible under the Madras High 
1, Act vH of 1892, Court Fees Rules for suits set down for final disposal’? | shall 
* de substituted. 
3.. In section 22 of the Paesidency Small Cause Courts -Act, 1882, fo» the.words ‘‘as 
s Amendment of section between. attorney. and clint’, the words ‘at the maximum 
22, det XV of j882. admissible under the Madras High Court Fees Rules for. suits 
: . set down for final disposal’? shall be substituted, 
° - "€ EE A 


THE MADRAS ESTATES LANÐ a. ACT, 1945, 





Aor No, IL or 1945. 
An Act fusther to amend the Madras Estates Land Act, 1908. 


e. WHEREAS it is expedient further to amend the Madras Estates Land Aet, 1908, for 
tbe purposes hereinafter appearing; 
* AND WHEREAS the Governor of Madras has, by a Proclamation under section 93 of 
+ the Government of India Act, 1935, assumed to himself all powers vested by or under the 
said Act in the Provincial Legislature; è 
Now, THEREFORE, in exercise of tl® powers so assumed to himself, the Governor is 
pleased to enact as follows :— 


Short title. 2 - 1i. - This Aet- AY Lo called, Tun MADRAS ESTATES LAND 
c 4 INI (AMENDMENT) ACT, 1945. 
8 * 2, (1) In sub-clause (d) of diam (2) of-S. 3 of the 


Madras Estates Land Aot, 1908 (hereinafter referr®d to as the 

Amendment of section 3, said Act) Explanations (1) and (2) shall be renumbered as 

Madras Aet I of 1908, Explanationf (2) and (8) respectively and the following E 

" be inserted as: ansiibn (1), name 

Explanation (1) —Whete a grant as an inam is expressed tq be of a named village, 

the area which forms the subject-matter of the grant -shall be deemed to be an estate. not- 

withstanding that it did not include certain lands in the village @f-that namé which have 
already been granted oneservice or othér tenure or been reserved for communal purposes’’. 


E (2) The amendment made by sub-section (1) shall be* deemed to have had effect as 
frdm the date. on Which the Madfas Estates La Land (Third Amendment) Acé,- 1036, came 
into foreg and the said amendment Se “be re&d and construed accordingly for all „purposes. 
. Amendment -`of . section - -Ip section 185-A of the said Aet; àfter sub-section: 
uu Madras Aot - -I of Fu “ie vowing ye an a added ae aa 


— 


Los : 
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. «€ (3) In the case of an estate Mrs des meaning of sub-clause (d) of clause (2) of ° 
section 3 read with Explanation (1) to that sub-clause, the provisions of this section shall 
have effect as if for the expression ‘three years of the date of the commencement of the 
Madras Estates Land (Third Amendment) Act, 1936’ in sub-section (1), the expression 
‘one year of the date of the commencement of the Madras Estates Land (Amendment) 
Act, 4946" had been substituted. : : : 
Provided that thig sub-section shall not entitle a'landfolder to lodge an eipplieation 
under sub-section (1) read with this sub-section if he had previously lodged an, @pplication e 
in respect of the same land and such application was heard and disposed of on its merits 
by a special Tribunal’’. s e 
. Saving . 4. Nothing containgd in*this Act shall be deemed to im ", 
f validatg any,decree or order of a Court which became final 
. l before the passing ofe this Aet. r 
` ia ip ta es @ e e 
e, 


THE MADRAS IRRIGATION CESS (AMENDMENT) ACT, 1945. 


Y om 
Acr No. IIT or 1945. 
[10th February, 1945. 


. sAn Act further to amend the Madras Irrigation Cess Act, 1885, 


— WHEREAS it is expedient further to amend the Madras Irrigation Cess Act, 1865, for 
the purposes hereimafter appearing; 


- AND WHEREAS the Governor of Madras has, by a Proclamation under section 93 of the 
Government of* India Act, 1935, assumed to himself all powers vested by or under, the . 
said Act in the Previncial Legislature; P , x 

Now, THkREFORE, in exercise of the 'bofvars so assumed to himself, the Governor is 
pleased to enact as follows:— i i 

Short title. : 1. This Act may be called TEE MADRAS IRRIGATION 

' Cress (AMENDMENT) Act, 1945. B 
2. (1)*Section 1 of the Madras irrigation Cess Ast, 
Amendment, af section 1865 (hereinafter referred to as the said Act), „shafi, be re- 
1, Madras Aet VII of 1865. numbered as sub-section (1) gf [hat section and in the said 

section as so renumbered-—' i 


(a) for the words ‘‘to levy at pleasure on the land ‘0 irrigated a separate cess for 
such water’’, the words and brackéts ‘‘to levy at pleasure a separate fee for such water 
(hereinafter referred to as the water-cess}’’ shall be substituted; e e 

(b) in the first proviso, for the wérd '&cess"", the word ‘‘water-cess’’ shall be 
substituted; e E" 

(c) after the first proviso, the following proviso shall be inserted, namely ;z— ° 

‘¢Provided further that zamindar or inamdar or any other description of landholder 
not holding under ryotwari settlement shall be liable to pay the water-cess under this 
Act except to the extent to which he is entitled to irrigation free pf separate charge under 
the first proviso: ”; | 

e (d) in the last proviso? for the-words “no cess shall be ‘leviable under this Act in ° 
respect of land held under ryotwari settlement which is classified and assessed as wet, | 
unless the same be irrigated’’, the words **no water-cess shall be leviable under this Act in 
respect of water supplied or used for the irrigationgof land held under. ryotwari settlement ° 
which is classified and assessed as wet, unless the Jand be irrigated’’ shall be substituted. 

(2) To the said section, as so renumbered and amended, the following sub-section 
shall We added, namely :— Pa M" f i 

'  **(2) For the avoidance of floubt it is hereby declared thaf water-eess leviable’ under 
this Act is not a tak on land but is a fee for the water supplied or used for the irriga- 
tion of land." - * & 

3. In sub-section (1) of section? 1-A of the said Act, for the words ‘‘In the case of 
ME l e land included in an estate the cess due under this Act shall’’, 
` Amndment of sec.l-A. the words é'In respect of water supplied or used for the 
“Madras Act VIT of $865. irrigatifo’ of land included in an estate the water-cess due 

: s . under this Act’? shall be substituted. 

"| 4. (1) No suit or gther proceeding shall lie against the Provincial Government, or 
te * any officer or servant of the said Government, or any autho? 

Iaderfinification ‘for acts rity subordinate to them, or any person acting under the autho- 

done before the ecomniencé- rity of or with the permisgion of the said Government, offiger, 
ment of thise Act.. servant or authority, gn respect of any act done or purporting 
- `o . - to be done under section 1 of tle said Act before the com- 
mencement of this Act if such act could have “been done under the said section 1 as 
amendedeby this Act, and the Provincial Government and officers, servants, authorities 
and persone aforesaid are hereby indemnified and discharged, from all liability in respect 

: i 2: 
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of all such acts in so far as they could have begni done under the said section 1 as amended 
by this Act. . . . i 

(2) Any suit or other proceeding instituted before the commencement of this Act 
.  im.respeef of any act done or purporting to be done under section 1 of the said Act shall 
be disposed of as if the said section 1 as amended by this. Act had been in force at the 

time of ingfitution of the said suit or proceeding in the Court of first instange.  * 

° : À : 








THE MADRAS IRRIGATION WORKS (REPAIRS, IMPROVEMENT AND 

: . CONSTRUCTION) AMENDMENT ACT, 1945. : 
$ e . " NES 5 

s e E E e e 

/ - m Ace” No.. IV or 1945, . . 
: An " [9th March, 1945. 
d e An Act to amend the Mdtiras Irrigation Works (Repairs, Improvement and Construction) 

è Act, Bie 


» 


WHEREAS it is expedient to amend the Madras Irrigation Works (Repairs, Ímprove- 
mént and Construction) Act, 1943, for the purposes hereinafter appearing; P A " 

AND wnHfREAS the Governor of Madras has, by a Proclamation under section 93 of the 
Government of India Aet, 1935, nssumed to himself all powers vested by or under the said 
e Act in the Provincial Legislature; 


. Now, THEREFORE, in exercise of the powers so assumed to himself, the Governor is 
pleased to enact as follows :— i 

, 1. This Ag may be called THe MADRAS ERRIGATION 

Short title. Works (RxPAtRS, IMPROVEMENT AND CONSTRUCTION) AMEND- 


MENT Aor, 1945. 

Amendment of section 2. In section 2 of the Madras Irrigation Works (He-- 

* 2, Madras Act XVIII of pairs, Improvement and Construction) Act, 1943 (herein- 
1943. . * after referred to :fs the said Act)— 

NN. à ia clause (c), for the words ‘‘Jand not being Crown property’ the following 
shaM be substituted, namely:—e i ; i 

‘Tand situated im an estgte as defined in the Madras Estates-LandeAct, 19087’; 

(ti) after clause (o), the following clause shall*be inserted, namely :— 


“ (cc) acquire in accordance with the proWsions of the Land Acquisition Act, 1894, 
any fond in an Estate as defined in the Madrag Estates Land Act, 1908, necessary for the 
'purposB of constructing a new irrigation work, if the work is intended to serve lands 
situated in two or more estates as so define& or partly lands situated in such estate or: 
estates and partly lands in ryotwari tracts, and construct or cause to be constructed the 
irrigation work on the land which has been aequired.?? 


Amendment of section . 
3, Madras Act XVIII of 3. In section 3 of the said Act— , ` 
e 1943. i 


e UE eh 
° (¢) in sub-section (1),. clause (c)-shall be omitted; 


(ii) after sub-section (1), the following sub-sections shall be inserted, namely :— 


**(1-A) In the cases referred toein clauses (a) and (b) of seetion 2, the Provin- 
cial Government shall be entitled to recover in a lump sum the amount determined under 
clause (b) of sub-section. (1) from the landholder or other person who by any law or 
custom is bound to keep the irrigation work in repair. n 

(1-B) In the case referred to in clause (0) of section %, the Psovineiel Government 
g shall be entitled to recover ine lump sum from. the landholder on whose land the new 

irrigation work has been constructed— " 


© 
i) if the irrigation work is intended to serve exclusively lands situated in the 
estate, the cost of the’ measure as determined under clause ¢b9 of sub-section (4)+* , 

. (9) if the irrigation work is intended to sere partly lands situated in Such estate 
and partly lands in ryotwari tracts, such proportion of the cost of the measure as deter- 
mined under clause (6) of sub-section (1) as- the extent of the lands in the estate served 
by the irrigation work bears to the total extent of the lands sarvéd by the work: e 

Provided that the amount recoverable under this sub-section shall. not exesede the 
evalue capitalized at four per cent. of the average net additional aħnual einaome ‘estimated 
by “the Provincial Government as likely to be deriyed by the landholder as s «result of the 
construction of the irrigation work. ° ° °. e 

(1-C) (a) On the expiry of five fasli years after the completion of the irrigation 
work, the Provincial Government shall etermine the value capitalized at four per E of 
the actual amount of the avergde net additional annual income dérived by the lamdholder as 
A result of the construction ef the irrigation work during the said fasli yeags. e 


e 
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(b) If the value determined undereclause (a) exceeds the amount recovered from 
the landholder under sub-section (1-B), the difference shall be recovered from him and if 
such value is less than the amount recovered trom him, the difference shall "be reftinded 
to him. 


e (1-D) The irrigation work referred to in clause (ii) of ~sub- section (1-B) shall Yo 
maintaied*by the landholder and the cost of maintenance, shall be shared between the 
landholdér and the Pro*incial Government in the proportion in which the cost 0$ the work 
has been shared.’’; , e ° 


n (9) in sub- T (2), for the expression ‘‘person liable under sub-section (1)’? 
he expression ‘‘person liable oder sub-section ae gr sub-section (1-B)’? sifüll be, 
"substituted ; e 

(iv) ' after sub-section (2), ‘the following aub- seon shall g inserted, namely — | 
t: (2-A) In the case referred to in clauge (@), of section the Provincial Govern- 
ment shall be entitled to— ' 


(a) fix'the area to be irrigated from such work in the M and in ryotwari tracts, e 


if any; and . 9e 
aoe charge fees for the water supplied.” from the irrigation work to the lands situated’ : 
in ryotwari tracts, if any, at such rates ns they deem fit and recover the fees from such 


persone, at guch times and on such terms and conditions, as may be spegified in accòrd- e 


ance with the rules made under this Act’?; 


(v) in sub-sgetion (3), for the expression “ease referred to in clause (d) of section 
2°’, the expression ‘‘cases referred to in clauses _ (ec) and (4) of section 2?? shall be e 
$ubstituted. ; 


- 


THE.MADRAS ENTERTAINMEY%™S TAX (AMENDMENT) ACT, 1945. 


POI LE Pe 2% . Aor No. V or 1945. 
; = [27th March, 4945. 
An Act to amend the Madyas Entertainments Tas Act, 1939. aa: 
WHEREAS, it is expedient to amend the -Madras Entertainments Pax Act, 1939, gor the 
purpose hereinafter appearing; 
.AND WHEREAS the Governor of Madras has, by a Proclam&tion under section 93 ofe the. 
Government of*India Act, 1985, asgumed to himself all powers vested by or under the said 
Act in the Provincial Legislature? - 


Now, THEREFORE, in exercise of M powers 80 assumed to himself the Goverpor is 


pleased sto enact as follows:— è- 
Short title and commence- — ^1. FE This “Act may be called THE MADRAS °? ENTER- 
- ment. TAINMENTS TAx (AMENDMENT) Act, 1945. " 
(2) It shall come into force on ithe 1st day of April, 1945. e 


Amendment of section 2. In section 4 of the Madras Entertainments Tax Act, 
"4, Madras Act X of 1939. 1939, for entries (ii) to (zi) specifying the rates of tax, 
aie: . the following entries shall be substituted, namely:— . 

e e 
“ (ii) is more than two annas but less than six annas — .. Nine pies. 

iii) is six annas or more but is less than twelve annas .. One anna six pies. 

(iv) is twelve annas or more but is less- than one rupee 





eight annas ~ " E Three annas. 
. (v) is one rupee eight annas or more but is Jess than- ^ 
. two rupees eight annas- Six annas. 
_ (vi) is two rupees eight anfias or more but is less thar? , o E 
. - .- threérupeeseightannas.  .. Twelve annas. 
(vii) is three rupees eight annas Or more but is les? than _ 
four rupees eight annas — . . One rupee two annas. 
(viii) is four rupees eight annas or more but is less than | 
e° * six rupees eighsannas ‘One rupee eight annas, 
e. (ix) is six rupees eight anrfassoc Snore’ but is less than .- r 
nine rupges eight annas bs Two rupees four annas. 
(x) is nine rupees eight annas of more but is less than 
e ten rupees , . s i .. "Three rupees. 
- (ri) i is ten rupees or more - -e ee «« | three rupees in respétt 
. ot bien of the first ten rupees 
. .. . . "mx "mE" _and three rupees, fot 
: å «9 . e ,' every fen rupees or 
ine ne o. l - j portion  tlfereof in 
MORBUM CLA a DU XL Ae ee excess of the first ten 
e. um ° » E WE" rupees,” 
. ` du : à t ' . 9 | e 
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THE MALABAR TENANCY (AMENDMENT) AOT, 1945. | 





| -Aor No. VI or 1945. 
e 9 
3 "M | _ [46h April, 1945. 
Š ; : “An Act to amend the Malabar Tenancy Act, 1929. 


WHEREAS it is expedi | 
, hereinafter p ent to amend the Malabar Tenancy | Act, 1929, for the purpose 


e AND WEERRBAS the Governor of Madras has, by 2 Proclamation under section 93 of 


the Government of IndiagAct, 19 
said Act in the Provincial Legisl a ee to "himself all powers vested by or unger the 


"d Now THEREFORE, in eger 
e pleased to enaet as follows: ae the powers So assumed to himself, the Governor is 
'  fhort title. | l. This Act may be called Tue MALABA 
: . (AMENDMENT) Aor, 1945. s ees 
Amendmente “of «section e LL - 


51, Madras Act XIV of 2. In section 51 of the Malabar Tenaney Act, 1989— 


1930. 
(?) to sub-section (2), the following proviso shall be added, namely: — 


* ‘Provided that during the continuance of the present war and fer such perio? 
thereafter as the Provincial Government may fupm time to time direct, the Collector of the 
district shall publish every monh in the Malebaf District Gazette the currentemarkbt price 
of paddy, coconut, areeanut and pepper at each taluk headqnarters.’’; 


"e (ii) in sub-section (2), for the words ‘‘ Where any rent, cm or renewal fee | 
payable under this Aet is paid or is to be paid m money,?? the following shall be substi- 
tused, ,nqmely :— ó f 

" ‘Whére any rent or michavaram payable in kind is, in virtue of amy contract in 
writing between the landlord aid tenant or in pursuance of clause C) of sub-section (3) 
of section 47, to be pai in mopey in whole or in part, or where any renewal fee payable 
under this Act is to be paid in money,’’; - s 

e (üii) to thg same sub-section, the following proviso shall be added, namely :— 


“Provided *hat during the continuancee of the present war and for such period 
thereafter as may from time to time be notified by the Provineial Government, paddy, 
coconutS, qrecanuts and pepper payable as rent or michavaram shall for the purposes: of., 

` this sub-section be valued at the marketo price at the talug headquarters last published 
under the proviso to sub-section (1) before the date of payment.’’ 


o r 





THE MADRAS GÉNERAL SALES TAX (AMENDMENT) AOT, 1945. '; 





r - x = 


Aor Ro, VII ‘or ae : 
| [25th April, 1945. 


An Aot furthe? to amend the Madras, Generab Saleg Tas Act, 1939. 
8 WHEREAS it is expedient further to amend the Madras oe Bhles Tax aon 1939, 
for the purpose hereinafter appearing; 

AND WHEREAS the Governor of Madras has, by a Proclamation under otio 93 o£. ‘the 
Government of India Act, 1935, assumed * to himself all pewtrs. vested by i ad the 
said Act in the Provincial "Legislature; eo °. 2 

Now, THEREFORE, in exereise of the powers so assumed to himself, the Governor - is 
pleased to enaet as follows :— I 

Short title and gom- , 1. (1) This Act may. be eafled TEA MADRAS . Gove 

e mencement. Sates Tax (AMENDMENT) Aor, 1945. 
? @) It shall Be deemed to have come into foree on the Ist day of Apri, 19452 ^ , 
2. In section 5 of the Madras Gendral Sales TaxeAct, 


Amendniént of section. 
1939, after. the words “the sale", the. words. SOE: bullion, 
5, Madras Act IX of ~~ apa ‘specie’? shall be ingerted. : 
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THE MADRAS ELECTRICITY DUTY (AMENDMENT) ACT, 1945. 


à > 


` | Aor No. VIII or 1945. . ^ 
gem a - "E [9th June, 1946. 
| An Act further to amend the Madras Blectricity Duty Act, 1989. °s 


® 
* WHEREAS it is expedient further to amend the Madras Electricity Duty Act, 1939, for 

the purposes hereinafter appéSring; . ' AT 

AND WHEREAS the Governor of'Madras has, by a Proclamation under section 93 of the 
Government of India Act, 1935, assumed fo himself all powers gested by or 
said Act in the Provincial Legislature; e ë ee : 

Now, THEREFORE, in exercise of ¢he powers so assumed toe himself, the Governor is 
pleased to enact as follows:-~ : s, 
; 1. This Aet may be called Pas Mapras ELEcrricity 
Short title. Dury (AMENDMENT) AoT, 1945. | 


° . e. 

2, In the long title and preamble to the Madras i e. pA Atp ET (here- 

: inafter referred to as the said Act), for the words ‘‘on eer- 

A Paden ue tain sales of electrical energy effected by licensees’’, the 

v 21059 words ‘on certain sales and consumption of electrical energy 
s : d by licensees’? shall be substituted. : 


. Amendment  of* section PENE. 
3, Madras Acf V of 1939. ` 3. - In segfion, 3 of the said Act— 


(7) in sub-section (1), the following words shall be added at the end, namely :— 

‘Cand on and in respect of all energy which was. consumed by the licensee during 
the previous month for purposes other than those connected with the construction, mainte- 
nance and operation of his electrical underjaking and which, if sold to a private consumer 
under like condjtions, would have fetched a price of more than two ammas per unit"? à? 

(i) for sub-section (2), the following sub-section shall be substituted, rfamely:— 


“*(2) A ligensee shall be exempt from duty under sub-Secfion (1) in any month if én 
the previous month the total sales gf energy effected by him at whatever price, together 
with the energy consumed by him fr purposes other than those ecannected with the con- 
struction, maintenance and operation of hfs electrical undertaking, did nos exceed 16,666 
units:  * " . i : 

Provided that if at the end. of any financial year, it is found that in such ye&r the 
total sales of energy effected by the ‘licensee’ at whatever price together with the gnergy 
consumed by him for purposes other than those gonnected with the constructio, mainte- 
nanco and operation of his electrical undertaking, were not less than 200,000 units, the 
lieensee shall pay the duty in respect of any month or months comprised in such year in 
which the total ofthe sales and of the consumption as aforesaid did not exceed 16,866 
units, ?? e ` * 

E e 





THE MADRAS GENERAL SALES TAX (SECOND AMENDMENT) ACT, 1945, 
e {f 
Aor No. IX or*1945. : 
; [11tw June, 1945. 


An Act fyther to umen the Madras General, Sales Tas Act, 1939. 


WHEREAS it is expedient further to amend the Madras*General Sales Tax Act, 1939, 
for the purfose hereinafter appearings : 4 : 

AND, WgEREAS the Governor of Madras has, by a Proclamation under section 93 of th» 
Governfnenteof India Act, 1935, 'assymed te himself all powers vested by or under the said 
Ret in the Provincial eLegislature; eo: x 7% 

Now, THEREFORE, in exercise of the powers sọ assumed to himself, the Governor is 
plegsed to enact as followe :— ; i 





+ 


under tht 


Shortetitle and commence- 1. (1) This? Act may be called "Tug MADRAS GENERAL 


ment. , e . SALES Tax (SECOND AMENDMENT) Acrt, 1945. 

? "2 It shall bo deemed to have,come into forge on “the Ist day of "April, 1945. 
"Amendment eof section 2. In clause (a) of sub-seétion (1) of section f of the 
3, Madras Ac{t IX of 1939. Madras General SAleseTax Act, 1939—~ 

A 
(+) im sub-clause (2),*for the words ‘‘Hifht rupee8 pe? month’’, the words ‘‘Ninety- 
six rupeey’’ shall be substituted; and *. - ie 
e » F ' 
e d e! ! : 


* 
nm 
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(4) 3 in sub-clause (ii), for the words (s ‘twelve nra per month??, the words “One 


hundred'and forty-four rupees’’ shall be pu 


we 





e THE MADRAS “LOCAL BOARDS (AMENDMENT), dos. 1945", 


° Aor No. X or 1945. ce 
Ea | P : .—— [80th June, 1945. 
to. . An Aot further to amend the Madras Local Boards Act, 1920. 
WHEREAS it is expedient further, %0 amend the Madras Local Boards Act, 1920; for the 
purpose hereinafter appe Ei o. 
E AND WHEREAS the Governor of Madras has, by a Proclamation under seetion 93 of the 


* Act in the Provincial Legislature; T$ 


.' Government of India Act, 1935, assumed to*himsdif all powers vested by or under the said 
Act in the Provincial Legislature; 


* Now, THEREFORE, in exercise of ‘the powers so assumed to himself, the Gowrnor ise 
pleased to eħact as follows:— 
Short title and com- 1. (1) This Act may be called THe Mapras Locan 
meneement, ` BOARDS (AMENDMENT) Acr, 1945. 
(2) It shall eome into foree on the 1st day of J July, "1945. : ; 
x ) : 9. In section 78 of the Madras Logal Boards Act, 1920. 
i M A d (hereinafter referred to as the said Act), for &he “words one 
1980 E s anna and Æ half?*, the words ‘‘two annas’? shall be sub- 
d stituted. 
Amendment of  Sehedule l : . 
V, Madras Act XIV of 3. gin Schedule V to the said, Act, in rule 5— 
1920. 


e %a), under the heading ‘‘A.—Village Funds. ?? in item (1), for the words ‘‘One-third 
of the land-cess?’, the words, ‘‘One-fourth of the land-cess’’. shall be substituted; and 


ki (b) under the. heading | ^CB.—Distriet Funds", in item (1), for the words ‘‘ Two-thirds 
of the land-cess’’, the words ' *t CIThreo-fourths of the sland-cess? ? shall be substituted. 
@ 


- É 


Pe 
THE MADRAS MEDICAL REGISTRATION (AMENDMENT) ACT, 1945, 





e 
"s n Aor No. XI om 1945. 
` toth June 1945. 
An Act further to amend the Madras Medical Registration Act, 1914. . 
WmnrnEAS it is expedient further to amend the Madras Medical Refistration Act, 1914, 
* for the purpose hereinafter appearing; 
* AND WHEREAS the Governor of Madras has, by a Proclamation under section 93 "of the 


Government of India Act, 1935, assumed to himself all powers vested by or under the said 
Act in the Provincial Legislature; E dw 


‘Now, THEREFORE, in exercise of té powers 8o assumed. to ‘himeelf, the Governos is 


pleased to enact as follows:— 


Short, title. e | 1. This Act may be called Tag MADRAS MEDIOAL Re- 
l GISTRATION (AMENDMENT) Act, 1945.6 - 


e eiu of section * 2 To section 7 of the Madras Medical Registration Act, 


7, Madras Act IV of 1914. 1914, the following proviso shall ‘be added, némely :— 


“Provided that during the continugnee of the present war and a period of six months 
thereafter, the Provincial Government may frome ee jo time extend the said stern. of five 
years for gueh periofi as they think fit.’’ 


» LJ 
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* Aor No. XII or 1945. e I E 


qe " [192 June, 1945. 
An Act to prevent E 54 unqualified. persons. * e 


WHEREAS it is expedient to prevent touching by unqualified persons; 


^. AND WHEREAS, the Goverrtr of Madras*has, by a Proclamation under section., “93 of the 
Government of India Act, 1935, assumed t to himself all powers vested by or under the said 


) E l | : 


inm 


v e 


= . $ 
r 1 be t, d 
e e 
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9 . 
Now, THEREFORE, in exercise of the: powers so assunfed to himself, the Governor, is 
pleased to enact as follows:— 
1. (1) This Aet may be called "THE MADRAS "PREVEM- 


Shost title and extent. — ow “or Covonng Aor, 1945. 


(2) It ‘extends to ¿he whole of the Province of Madras.* | rh 
Definitions, l 2. In this Act— a 


(i) ‘‘couching’’ means, the operative displacement by the use of a needle or other 
instrument, of the opaque crystalline lens of the eye so as tọ cause it to be below the axis, 
of vision; 

- (ai) *'registered practitioner”? Means "a person, ewei unger the Madras Medical 
Registration Act, 1914. . "e Se 


3. Whoever, not being a registered . practitioner, or not possessing a qualification 
: entitling him to be registered under the Madras Medical Re- 


| Penalty for unlawful gistration Act, 1914, performs or attempts to perform couch- +», 


ing on a person whether with or without his eonsent, or 
b agrees to perform couching on a person, shall be’ punishable 
with imprisonment for a term which may extend to six months or with fine which may extend 
to one thousand rupees or with both. i 
4. Notwithstanding anything contained in the Code of 
* Offence to be cognizable, "Criminal Procedure, 1898, an offence against this Act shall 
“bailable and compoundable. be cognizable and bailable and may be eompounded with the 
Toa : GE permission of ethe Court. 
: i 5. (1) No "Ma istrate inferior to that of a Magistrate 
Cognisanee: OF omences, of the os clasa shall try any. offence against this Act. 


. (2) No’ Magistrate.shall take cognizance of any offence against this Aet except— 

(4) upon the complaint in writing made by We person on whom, couching was per- 

‘formed or an attempt to perform couching was made; or e. e 
(€) upon the report of a Police Officer not below the rank of Sub- üspector; or 

(iii) upon the report of any person or class of persons” anthorized by the Provin- 


couching. | 


4 * " 
t 1 


cial Government in this behalf. m . 


. (8) No Magistrate shall take*cognizance of any offence’ against this Act, unless the ' 
prosecution is instituted within six month? from the date on which the offence is alleged 
to have béen committed. " aM. 

$ 
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- ZEE Aor No. XHI og 1945. 
vos oe i "E [24th Jume, 1945 
Andet’ ‘to provide for the Brevention of begging -in the Province of Madras except ihe « 
i City of Madras. . 


: Wamuas it. is expedient to provide for the dian of begging in the Province *' 


. "1 Madras except the City of Madras; 


- AND WHEREAS -the Governor of Madras has, be n Proclamation under section 93 of the 
Government of India Act, 1935, assumed to himself in powers vested by or under the said 
„Act in the Provincial Legislature; R 

Now, THEREFORE, in‘ exercise of the powers só assumed to: “himself, ‘the Governor is 


Pleased to enact as follows:—- e 
Short 1J"le,,. extent ‘and .» (1) This’ Act may be ealled Tux MADRAS PREVEN- * 
. commencement. - z — or Brecine Act, 1945. 


€». 0 «t jt extends to the Wwifole of the Provinc® of Madras ‘except the City of Madras. 


hd (3) This seetign ghall come" ist» force at once; and the Brovincial Government 
may, from time to time by notification in the Fort St. George Gazette, dirost that the 
remaining provisions o of this Act shall come into force in-sueh local area and on such date, 
as*may be Specified in thee notification. 


2, In this "Act, ` unless there is* uw dicil in 
e 


De 
efinitions e the subject- or context— | 


-` eee 


LÀ * : (M : 


+ 
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+ 
hn rad manual labour, who are*committed to a special home under any of the provisions 
of this Act;° . : 


¢ (3) ‘workhouse’? means’ a place notified by the Provincial Government in the 
Fort Sti. George Gazette as suitable for the reception of persons physically capable of 
rare manual labour, who are committed to a workhouse’ under any of the provisions of 
this Act.e« ve e - 
- e 
8. Whoever in any publie street, road, or thoroughfare or any place of publie resgrt, 
° ' or in any railway carriage or premises of a railway station, 
e ° Penalty for begging in bégs or applies for ahns, or exposes or exbibits any sore, 
publie places. wound, bodily ailment, of deformity with the object of 
E ° excitingecharity or of extorting alms, shall be pugishable 
_ with fine which may extend to fifty rupees'or with imprisonment which may extend to one 
e month. e z 


v 4. The provisions of seetions 5 to è shall apply only if the Provincial Government 
have notified a place as a workhouse or as a special home; 
‘eApplication of sections the provisions of section 9 shall apply if the Provincial Gov- 


° 5 to 10.. . * i ernment havó notified a place as a workhouse; afd the 
; provisions of section 10 shall apply if the Provincial Gov- 
e comment have notified a place as a special home. . 
. - 5. Any person arrested by a Police-officer for an.offence punishable-under section 3 
. who in the opinion of such Police-officer his attained the 
@- Persons arrested ‘for age of sixteen QUOTE, ‘shall without delaw be takey before a 
offence under section 3 to medical offica "nft below the rank of Assistant Surgeon; > 
be examined by medical and the medical officer shall ‘after examining such person 
officer. grant a certificate regarding his age and physical capacity 
° , for ordinary manual labour. i 


e A m 6. If in the “opinion of such medical officer the person 

A'rested» person to be arrested has not attained the age of sixteen wears, such per- 
pyoduced before Juvenile won shall without delay be produced, together with the certi- 
Court, if found tp be ficate of the medical officer, before a Juvenije Court and the 
under 16. provisions of section 12gshall then apply to the case. 


UV. (1) Tf in the opinion of such medical gfficer fhe person arrested has attained the 

e age of sixteen years, he shall without delay be, produced 

Arrested perfons to be before a Sub-dfisional Magistrate or a Magistrate of the 

produced before Magistrate,, first or seconde class specially authorized by the Provincial 

if found, to be 16\or over. Governnient in this behalf together with the certificate and a 
. report by a Police-offieer of the facts of the case. 


(2) The Magistrate shall make a summary inquiry into the facts of the ease and 
the circumstances and the character of the person produced before him, 


. (3) During such imqüiry the Magistrate shall explam to such person the V facts 
flleged against him in the Police report and record any statement which he may wish to 
make°with reference thereto. ` 


(4) If such person disputes the correctness of the Police report in any material 
respect, the Magistrate shall proceed asenearly_as may be in accordance with the proce- 
dure laid down for the trial of summons eases in ‘the Code of Crimimal Procedure, 1898. 


8. If the Magistrate finds that the person in respect of whom an inquiry i$ made 

Orders ie he’ passed: b under section 7 is guilty of añ offence under section 3, but 

TOOTA UM ine pe à Y gas not attained the age of sixteen fears, the Magistrate 

@ Magistrate if he finds ac ^. pass any order which a Juvenile Court could have pars- 

cused to be under 16. - d'if such person hag been produced before if under sub- 
section (1) of section 12. " M 2.3 

9. (1) If the Magistrate finds that the person in réspeet of whom suck induiry is 

made is guilty of an offence under section 3, has attaindtl 

Power of Magistrate to the age of sixteen years, and is plrysieally capable of ordi- 

commit able-bodied accused nary manual labour, the Magistrate may, if there is a work- 

* of 16 or over, to workhouse. house, instead of sentencing him under section 3, order*his 

e committal to such workhouse for a specified period net ex- 
caeding three years: s. x > 1 . © . 

Provided that the Magistrate may in his discretion order the release f such’ perbon 

if he gives an undertaking in writing that he wil not again commit an offgnce® under 
section 3 for such period not exceedigg two years as the Magistrate may direct. 

(2) Any person who commits an offence und&r section 3 in breach of ‘an under- 


n M—2 7 ^7 . $ = 


6 l 0 & 


taking given by-him under, the proviso to sub-section (1), shall, jf in the opinion of the, 


oo. AM . *. ° 2 
b 
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Magistrate he is physically capable of ordinary manual labour, be punishable with impri- 
sonment for a term which may extend to six months: i ees ' 

"Provided that the Magistrate may, instead of sentencing the offender as'aforesajd, 
order his committal to a workhouse for a specified period not exceeding -three years. 


e. t 
10. If the Magistrate finds that the person in respect*of whom an ingugty is made 
j under section 7 is guilty of an offenee"under section 3 and , 
Power of Magistrate to has attained the age of sixteen years but is not physically 
e&mmit accused who' is not capable of ordinary manual labour,.the Magistrate may, if 
able-bodied to special home. there is a special home, instead of sentencing him undgr e 
* ; section 8, order his committal to-such home for such period * 
as the Magistrate may deem fit. ® è l e 


e LJ 
11. Where a Magistrate has arrived at a "findinb *egarding the age of a person dealt 
with by him under section 8, 9 oy 10, such age shall, for the 
Magistrate's finding re- purposes thereof, fe deemed to be his true age, and no e, 
garding age to be final. order or €udgn*ent of the Magistrate shall be deemed to he’. 
invalid or be liable to be interfered with in appeal or revi- 
sion on the ground that the age of such pgrson was not correctly determined by *the 
Magistrate. * . 


7 12. (1) If any person arrested by a Poliee-offüieer for 

Production of arrested an offence punishable under section 3 has, in the opinion of ® 
„person under 16 before such Police-officer, not attained. the age of sixteen years, 
Juvenile’ Court, and proce- he shall without delay be. produced before a Juvenile Court 
dure and powers of such and shall be dealt with under the provisions of the Madras 
Court. * Children Act, 1920, as modified by the provisions of this 

section: » Ss 

* Provided that. if the Juvenile Court is satisfied on inquiry that such person has at- 
tained the age of sixteen years, it shall record a finding to that effect, and thereupon it 
shall be open to the Police to proceed against such person under section 3, or if there ig a 
workhouse or g special home, under section 5; and in the latter case the mgdid&l officer 
referred to in section 5 shall be required to certify only regarding the physical capacitw of 
such person for ordinary manual labour, and the finding of the ‘Juvenile-Court regarding “the 
age of such pergon shall also-be binding on the Magistrate before wifbm he may be produced. 


(2) If the Juvenile Court fi&ds on inquiry that any- person brought before it under 
sub-section (1) has not attained the ag® of fourteen years and is guijy of an offence 
under seetion 3 and that he—- á ; e - : 

(a) has no home or settled place of abode or visible means of subsistence, or has 
no parent or guardian, or has a parent or gfardian who does not exercise proper gwardian- 
ship, or . 

(b)is destitute and both his parents or his surviving parent, or in the case of an 
iMegitimate child, his mother, are or is undergoing transportation or imprisonment, or 


(c) is und® the care of a parent or guardian who by reason, of eriminal or drunken, 
d is unfit to have sueh faro, ie . 
the Court may pass such order in respect of the offender as it could have passed if'be hade 
aan brought before it under sub-section 4D of section 29 of the Madras Children Act, e 


e 
Provided that if the Juvenile Court is satisfied that it is inexpedient to send the 
offender to a certified school by reason of his bodily ailment or incapacity or other cause, 
e the Court may, if there is a special home and separate accommogation is provided in such 
home for persons who have mot aftained the age of fourteen years, order his committal to 
Such home for a specified period not exceeding three yearg. 


(3) If the Juvenile Court finds on inquiry that a person produced béfore it unde * 
sub-section® (1) has attained the ag’ of fourteen years but has pen attained the age of 
sixteen a and that he Isgguilty of an offence under section 3, the Court may order his 
committal For a specified peridd ngt exceeding three years— 


, (a) in case itefinds that ho if physical bl fau 
workhouse, if there is ene, and Physically capable of ordinary manual labour, to a 


(b) ig case it finds that he is not physicall i | 
iu apedal hone 12 MOS E ane parmin ly capable of ordinary manual laboum 
e LÀ 
"T . 18. (1) The Provincial Governm b ifea” 
` Power of Provincial Gov- tan : ont, may, by notigea 
tion in the Fort St. George Gazette, make rules to 
one to make rules. the pitrpoges of thif Act. "d ^ xd 
(2) In particular and without prejudice, to. the generality of the foregoing power, 
such rules may provide for— " " : 
TM . _ (a) the managemen? of workhouses and special homes, the detention, of persons 
- committed to such workhouses and special homes, and the maintenance, eare, treatment and* 
* 
e * 
m : ol = 


e Which may be obtained for ther. 
e 
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e LÀ e: i 
e 
. 


instruction of such persons, including all matters relating to their diet and aecommodation 
as well as their labour and general conduct; 
: (by the discharge of persons from such workhouses and speeial homes; 

(e) the obtaining of suitable employment outside such workhouses and Epeerel homes 
for persone*detained therein; and . 

(d)ethe natute, incidents and maximum periods of the punishments to be imposed 


? on persons Ületained in workhouses and special homes for breach of any rules or for failure 


a”. Act to validate the levy of surcharges on the price of electrical energy supplied by 


or neglect to accept any suitable employment outside such workhouses and special homies 


14.° Clause (8) of, section 3 of the Towns Nuisances 


* Repeal. © Act, 188%, is hereby repealed, ‘ ° E 
. e * ^ 15. Nothing contained in this Act shall apply to 
Saving. e vagrants EN defined in*seetion 3 of the European Vagrancy 
Act, 1874. i 


‘ i à e e 
et — Áiü( 


e THE MADRAS ESTATES LAND (SECOND AMENDMENT) ACT, 1945. : 
% i . e . 


Aor No. XIV or 1945. "s 
” [28th June, 1945. 
P" Act further to amend the Madras Estates Land Act, 1908. * j 


WEEREAS it is expedient further to ne the Madras estan Land" Act, 1908,.for the 
purpose hereinafter appearing; 

AND WHEREAS the Governor of Madras has, by a Proclamation under section 93 of the 
Government of India Act, 1935, assumed to himself all powers vested by or under the said 
Act in the Provincial Legislature; ; 


Now; ee in exercise of the powers So _ assumed to himself, the Governor is 


pasal *o enact as Tollows:— -0 
. > 1 This Act may be called THE MADRAS Estares LAND 
Short title. e (SECOND AMENDMENT) Aor, 1945. e 
Amendment of section 9. After sub-section® (3) of section 185-A of the 
185-A, Madras Act Y of Madras Estates Land Act, 1908, the following sub-section 
19089 e shall be added, namely:— 


Q (4) Any “order (including an order Yor costs) passed by a special "Tribunal, 
whether before or after the commencement of the Madras Estates Land (Second Amend- 
: ment) act, 1945, shall, on application by the party concerned, be executed by the Collec- 
tor within Shose jurisdiction the land to which the order relates is situated, as if it were 
an order passed by him in a suit under this Act: 


Provided: that in computing the period of limitation for any such gpplication in res- 
pect of an order passed before the.commencement of the Mgdras Estates Land (Second 


Amendment) Act, 1945, thb period between the date on which the special Tribunal’ was 


-dissolved and the "date of such commencement shall be excluded.’? 


THE MADRAS ELECTRICITY (VALIDATION OF LEVY OF SURCHARGES) ACT, 1945. ` 


" Act No. XV or 1945... x 
à : e [8th July, 1945. 


certain electrical undertakings. 
WHEREAS the Government of Madras have. issued certain orders under rule 3 of the 
Defence of India Rules directing the levy*of ergs Surcharges on bui priee ot e fofirical. 
energy supplied by certain electrical undertakings:, 


AND WHEREAS doubts have arisen as to the vaalty of the levy of the surcharges in 
pursuance of the said orders; i» 


J 
e AND WHEREAS it is expedient to remove guch doubts; 


AND WHEREAS the Governor of Madras has, by a Prociareution under section 98 of “the 


Govgrnment of Indig Act, 1935, asgumed to himself all powers vested by ór under the said 
Act in the Provineial Legislature; e e >» 


Now; THEREFORE, in exercise of is powers so assumed to himself, the Goternor is 
pleased to enact as follows:— 


? ls This Att may be „called "Tnm MADRAS Exzormcrry 
Short title, ', (VALIDATION or Levy om SuncHARGESY Aor, 1945. o 


- * 


e l ý 


; 
© E 
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2. Where any lieensee under section 3 of the Indian Electricity Act, 1910, or the. 
Electricity Department of the Government of Madras ‘has, 
Validation of levy of under the authority of any of the orders of the Provincial Goy- 
certain surcharges on the ernment specified in column (1) of the Schedule, levied à 
price, of electrical energy. surcharge on the price of electrical energy suppljed during 
° the period specified in the-corresponding entry in edlumn (2) 

- of the Schedule, euch sifrcharge shall be deemed to have been lawfully’ made apf to have e 
been lawfully payable, notwithstanding any stipulation inconsistent therewith or contrary 
theseto in any contract or agreement previously made and then subsisting and the pro- 
priety of any such sureharg$ shall not be called in question in any Court nor shall anp ° 
daim for refund of any payment made by way of such surcharge be entertained by any ° 
Court. e . e s, 

e 


i SOBEDULE. *» + e. : 
-—^ e Period of supply of >» 
Orders of the Provincial Governme. electrical energy. 3A 


(1) - è € ) s 
G.O. No. 2938, P.W., dated the 18th August 1942, as amended by . 18th August 1942 to 31st 
G.O. No. 4124, P.W., dated the 11th November 1942, directing March 1945 (both, days 
the leva of A.R.P. restrictions surcharge by licensees. inclusive). e a 
G.O No. 2408, P.W., dated the 9th November 1943, directing the 9th November 1943 to 
levy of a war conditions surcharge by licensees. 3ist March 1945 (both «| 
E. days inclusive). 
G.O. No. 1101, P.W., dated the 10th April 1942, directing the ist April 1942 to 3ist- ^" 
levy of A.R.P. works surcharge by the Madras Electric , May 1944 (both days 
' Supply "Corporation, Limited. ND inclusive). d 
G.O No. 7267 P W., dated the 30th April*lO4a as amended by 30th April 1943 to 31st 
G.O. No. 1739, P.W., dated the 25th August 1943, directing March 1945 (both days 
the levy of a 5 per cent high-tension surcharge by the inclusive); 
Electricity Department of the Government of Madras. . 


.- + . 
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"HE MADRAS CITY IMPROVEMENT TRUST ACT, 1045. * 


Aog No. XVI or 1945, ° 
o 


: [12th July, 1945. 


; f e 
An Act to provide for the improvement afa expansion of the City of Madras and" the 


constitution of an Impwevement Trust therefor. F 


WHEREAS it is expedient to make provision for the improvement and expansion of the 
. City of Madras by opening up.congested areas; laying out or altering streets, providing 
open spaces for purposes of ventilation or recreation, demolishing or constructing buildings, 
acquiring land fox the said purposes and for the rehousing of persons displaced by the 
execution of improvement schemes, and otherwise as hereinafter gppearing; z 
- AND -WHEREAS it is expedient that a Board of Trustees should be constituted and it . 
vested with special powers for carrying out the objects aforesaid; 
AND WHEREAS the Governor of Madras has, by g Proclamation under section 93 of the 
Government of India Act, 1935, assumed to himself all powers vested by or under the said 
Aet in the Provineial Legislature; "RS : 


° Now, THEREFORE, in exercise of the powers so assumed to Jhimself, the Governor is 
pleased to enact as follows:-e ° o : 
e 


3 


: : 
7 CHAPTER I. e * 
e e PRELIMINARY, : 


Short title, application w 1. (1) This Agt may be called THe Mapras Crry Im- 
and confmefcement. PROVEMENT @Rust Acr, 1945. . ‘ 


s (2) It applies*to the City of Madras, but the ‘Provincial Government shall have 
power, subject to the provisions of section 144, by notification in the Fort St. George 
Gazette and from such date as may be specified therein, to apply all or any of the provi-e 
siofis of this Act to any specified area in theeneighbourhood of the said City.  . 
e (39 This section shall eqme into force at once; and the rest of this Act shall come e 


into foree on suche date'as the Provincial Government tifeation i 
George Gazette, appoint. Fi T may, by notifieatibn in the Fort St. 


; . e DI $ 
Definitfhns. e c 2. ln this Act, "unless there is anything repugnant in 
i the subject or context— $ : * l5 
l (15. “betterment fee*smeans the fee préseribed by section 80 in respect of an’ in- 
~ «= crease in the yalue- of land resulting from the execution of an-improvement scheme; e 
* 
^ © Li x t u 
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2d (2) ‘Board’ means the. Board of Trugtees for the Improvement of the City of 
° Madras, copstituted under section 3; 


(&) ‘Chairman’ means the Chairman of the Board; 


(4) ‘Corporation’ means the Corporation of ‘Madras enira under the Madras 
City Munigipal Act, 1919; 


(5 ‘Government? means the Provincial Government as defmed in clause fea of 
e section 8 gf the General Clauses Act, 1897; 


(6) ‘land’ has the same meaning as in clause (a) of section 3 of the Land Acqeisi- 
tion Aet, 1894; 


9. 
e ° 4 (7) ^ notification? means. a n@tification publishedein the Fort St. George Gazette; ° 
r (8) ‘prescribed’ qieans prescribed by rules mBde under this Act; 


(9) ‘Secregary to the Board” means’ the person for the time being appointed by the 
„© Board to discharge the functions of the Seeretary,to the Board; 
.* (10) ‘Tribunal’ nieans the Tribun constituted undef section 7 2, and until it is con- 
-* stituted. the Court having jurisdiction, or tif spe@ial judicial officer appointed to perform- 
the functions of the Court, in'the City of Madras under the Land Acquisition Act, 1894, 
imespeetive of whether the case arises within or outside-the limits of the Said City, and. 
> all references fo the Tribunal shall be construed accordingly ; 
(11) ‘Trustee’ means a member of the Board, and ‘ex-officio | Trustee’ means the 


e «Commissioner of the Corporation of Madras or the Director of Téwn-Planning or the 
Director of Public Health; 


* (12) all words and expressions not defined in this Act shall. have the meanings 
$ respectively assigned to them by the Madras ity Municipal Act, 1919.° ^ " 


v CHAPTER II. 
, . . THE Boarp oF TRUSTEES. 
A E : Constitution of the Board. 


e pe The duty o® carrying out the provisions ‘of this Act shall, subject to, the restrictions, 
conditions and limitations therein contained,” be vested in a 
r *Oreation and incorpora- *Board to be ealled ‘‘The Trustees for the Improvement of 
tion of Board.. ° ¿he City of Madras’’; and such Board shaal be a body cor-' 
porate and have perpetual succession and a common seal, 
and shall by the said name sue and be sued. 


a d e of the 4. The Board shall consist of nine Trustees, as follows:— 


(6) a Chairman, who shall be appointed by the Government; 

* (19 the Commissioner of the Corporation of Madras, ea officio; 

_(e) "the Director of . Town-Planning, ex officio; - 

(d) the Director of Public Health, ex oficio; ` ^ 


in an two members of the Couneil of the Corporation. of Madras, eleeted by the 
oun 


+ 


" (f) & member of the Chamber of Gomara, Madras, elected. by the Chamber; 
. (g) a member of the Southern India Chamber of Commerce, elected by the Chamber ; 
(h) a person appointed by the*Government. 


t b. The appointment or election of the Chairman and 
Fig dee WS 95 the Bene Trustees shall D notified in the Fort St.* George 
Gazette. e 


6. If any of the bodies,referred to in clauses a (f) and e of section 4 does 

8 *not, ‘within such time as may be preseribed by,the Govern- 

Appointment in default ment, elect a Trustee or Trustees, as the case may bè, the 

of ‘election. Government shall, by notificatiog, appoint a perso og ersons, 

- being a member Dd Ut doom of such body, to rustee 

or Trustees; and evéry „person so appointed shall% deemed to be e Trustee duly electa 
by such body. . 


Disqualifications for elec- 7 (1) A person shall be disqualified for election oreap- 


* tion or appointment as pointméni asea Trusted, if he— 

i ‘Trustee. ; : » 
* (a) has befn sentenced by a Girimnal Court Wo transportation or te impleat 
for a period of more than six. poate seh sentence not having- Baon ,7everged er the 


offenee pardoned: & 
ə . Provided that the Govgrnment ' "may direct that such sentence- shall nol eperate as - 
a disqualification ; - e 


LI * = " 
* 


'. L2 
: 
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(b) is an applicant to be adjudicate? a bankrupt or insolvent, or is an, uncertificated 
bankrupt or undiseharged insolvent; i E r . . 

(c) holds any office or place of profit under the Board; ' i $ s 


(d) has, directly or indirectly, by himself or! by any partner, employer or employee, 
any Share o» interest, in any contract or employment with, by, er on behalf of, the Board; or 


+ - = s 
(e) is a director, or a secretary, manager or other salaried officer of any igforporated 
company which has any share or interest in any contract or employment with, by, or on 
behalf of, the Boerd. ° i T" 


e L4 
j (2) A person- shall not however be disqualifiede under clause (d) or clause (e), of. 
sub-section (1) or be deemed to have*any share or interest, in any contract or employment 
within the meaning of those clauses, by reasons onlf¥eod his, pr the incorporated company 
of which he is a director, secretary, manager or other salaried officer, having a share or 
interest in— i? i 


# 


* 


. 9. 
(i) any sale, purchase, lease, or exchange of immovable property or any agreement -, 


for the same; 


(ii) ayy agreement for the loan of money, or any security for (ho payment “of e 


money only; 
(iii) any neyspaper in which any advertisement relating to the affairs of the 
Board is inserted; 


. (iu) the eccasional sale to the Board, to a value not exceeding two thousand rupees 


in any one financial, year, of any article in which he or the incorporated company regularly 
trades; er°bysteason only of his having a $Üere or interest, otherwise than as director, or 
secretary, manager or other salaried officer, in*any incorporated company which has apy 
share or interest in any contract or employment with, by, or on behalf of, the Board. 


‘ l 8. The Chairman shall be a whole-time officer of the 
us jiga to be whole- Board and shall not undertake any work unconnected with 
j his office without the saction of-the Government. e ° 
Remuneration of the 9. The Chairman shall be paid such salary*and allpw- 
Chairman. ances as may be fixed by the "Government. ° 
Leave of absénce for the 1Q (1) The Goxernment? may grant leave of absenee 
Chairman. to thes Chairman for such period as they think fit. 


(2) The allowance, if any, to be paid to the Chairman while absent on leave shall 
be such amount, not expeeding his salary, a» may be fixed by the Goversment: . 

Provided that, if the Chairman is aeservant of the Crown, the amount of the 
allowance shall be such as he may be entitled to under the conditions of his seryice*under 
the Crown relating to transfer to foreign service. ` . 


«Appointment, ete., of act- 11. (1) When the Chairman is granted leave of absence, 
ing Chairman.  , the Government may appoint a person to act as 1 : 
` , (2) Any person so appointed— Í è 


(a) shall be paid such salary and allowances as may ba fixed by the Government; and 
; (b) shall exercise the powers conferred, and perform the duties imposed, by or 
under this Act on the Chairman, and shall be subject to the same liabilities, restrictions 
and conditions as the Chairman. - . 


12, The Board may permit any Trustee, other than the Chairman or an ex-officio . 


e Trusėee, to absent himself from mfetings of the Board for 

Leave of absence $o other any period not exceeding such limit (which shall not be less 

Trustees. than four consecutive months? as may be prescribed by the 
e . Government. 


13. . (1) If at any time it appears to the Government that the Chairman has shown. 
e 


Himself to ge’ unsuitable for his office, or has been guilty of 
e Removal'of Chairman and any E ah or neglect whieh renders his iei Cap Ad 
other Trustees. . ud they may, by notification, remove the Chairman from 
office. : 


* (2) The Governments may, by notification, remove any Trustee (other than an* 


ex-ofgcioeTrustee) from office— 


_ (a) if, dn dhe opinion ‘of the Government, he has contravenede the provisions «of 
se€tion 21, ore ^. @ 4 e 


9(b) if he his, without the permission of the Board, been absent from the meetings 
of the Board for any period exceeding three constcutéve months, or . ~ 


(of if he has been absent from the meetings of the Board for any period exccedi 
the limit pfeseribed under section 12, or ES P y period exceeding 
as e /— i e 
oa . n * . 
: ' E 


e e |. 
e i 
. 
e 
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- (d) if he is a salaried servant of the Gdvernment- and his continuance in office as a 
Trugtee js, in the opinion of the Government, undesirable, or 


(e) if he, being a legal practitioner, acts or appears on behalf of any person in 
nXy suit or other legal proceeding against the Board or acts or appears on behalf of any 
person in any criminal proceeding instituted by or on behalf of the Board against® such ° 
person, or, . . ä i 

e... (fF fin the'opinion of the Government he is unsuitable or has become incapable of 
acting as a Trustee or has so abused his position as a Trustee as to render his continuance 
as sugh detrimental to the public interest: e 
E Provided that when the Government propose to take aetion under this sub-section, am 
© opportunity of explanation shall be given to tho Tragteé concerned, and, when such action 
is taken, the reasons thagefor shall be, placed dn record. r 
(3) The Government ghall, by notification, remove any Trustee (other than an 
: cæ-oficio Trustee) from office— " ' 
-° - (i) if he has become disqualified Nr election or appointment as a Trustee for any 
.* of the reasons mentioned in section 7; or ° d i 


(ii) if he was elected or appointed as being a member of the Council of the Corpo- 
» ration of Madrgs, the Madras Chamber of Commerce, or the Southern Indis» Chanfber of * 
Commerce and if at the date of such notification, he is no longer & member of such 
: Council or Chamber. . 
o ., (4) A Trustee removed under any of the provisions of clauses (a) to (e) of sub- 
section (2) shall be disqualified for election or appointment as a Trustee for a period of 
threp years from the date of his removal unless otherwise ordered by the Government. 

(5) A Trustee rem8ved under clause ( fy of sub-section (2) shall’ not þe eligible for 
re-appointment or re-election until he is ded@are@ by an order of the Government to be no 
longer ineligible. . 

14. If any Trustee, other than an ez-offcio Trustee, is permitted by the Board to’ 
, ` - absent himself from its meetings for any period exceeding 
Filing of casual, vacan- three months, or $f any such Trustee dies, or resigns his 
cles én "tertoin cases. office, or is removed from office under section,13, 
. . {he vacancy shall be filled within two months by a fresh 
appointment or election, as the case may be. i E 
15. (1) The term of office of the first Trustees, including e 
the Chairman and the es*officio Trustees, shall commence on 
e auch day as may Be appointed by the Government. 
(2) Subjec@ to the provisions of sectionel3, the term of office of Trustees including 
the Chairman but not including the es-oficig Trustees shall be as follows:— 
fa) the Chairman—such period as may be fixed by the Government, not being less 
than three years commencing, in the case of the first Chairman, on the day appointed 
under sub-section (1) and in the case of any subsequent Chairman on the date on which 
his appointment is notified; E 


e 
e (b) a Trustee appointed or elected in pursuance of spetion 14 in the place of a 
E rd who has been permitted to absent himself from meetings of the Board—the p*riod 
eof the absence of the latter Trustee; 


(c) other Trustees—three years commencing in tho case of the first Trustees on 
the day appointed under sub-section (1),,and in the ease of subsequent Trustees on the 
date on which their election or appointment, as the ease may be, is notified. 


(3) A Trustee shall] if not disqualified for any of the reasons mentioned in Section 
7, be eligible for re-appointment or re-election at the end of his term of office. 


* Conduct of Business. 


© 
16. The Board shall meet, and shall from time tô time make such arrangements with 
respect to the place, day, hour,enotice, managemept and ad- 
Meetings of Board. journment of its Ba A ate it may think fit, subject fo the, 
: following provisions, nainely :— a 
(a) an ordinary meeting shall be held once at least in every month; 
(b) the Chairman may, whenever he thinks fit, and shall apon the wrftten request 
Of not less than two other Trustees, call a special meeting; s 
. (c) the Chairman shall attend every meeting of the Board sunlesa, aksent oy leave 
or Prevented by sickness or other “reasonable cause; | A . 
(d$ no business shall be transacted at'any meeting unless there ‘be present, at east 
one-half of the number of the Trustees then in office; j a: 
(e) every meeting shall be presided over by theeChairman and in his abserte by a 
Trustee chosen by the meeting. to preside "for the occasion ; i : . : T — 
. = la . æ 
- + E " 
. m 
" d^ i ° 


Term of office of Chair- 
man and other Trustees. 
e 


Nec 


Ly 


$ 


. (1), alter the constitution of any such C8mmittee 
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t 


i in | j iority of the Trustees 
all questions at any meeting slàll be decided, by a majority of t 
maa voias at the meg, anq in every case of equality of votes, the pqrson 


presiding shall have and exercise a second or casting vote; à 


j (g) if a poll be demanded, the names of the Trustees voting, and the nature Of 
their* votes, shall be recorded by the person presiding ; 


Å. e ® e. 
l i i iy wi f the 
ies h) minutes of the proceedings at each meeting (together witk the nafges o 
NUR sent) shall be recorded in a book to be provided for the purpos& and such 


* * . 2 iding at 
. imiautes shall be read at the next ensuing meeting and signed by the person presi 
cask meeting. ` The minutes took shall be open to inspection hy any Trustee during® office : 


fours. : e : e 


17° (1)*The Board may assogate with itself, in such 
manner and for sweh feried as may be preseribed, any person 
or persons whose assistance or advice it may desire in carry- 
ing-out*any of thegprovisions of fhis Act. 
(2) A person so associated shall pot hg deemed to be a member of the Board and ° 
sball have no right to vote at any meeting thereof,. but he may take part in the dis- 
cussions of the Board relating to the purpose or purposes for which he was associated with 


Power of Board to co-opt 
members for paricular pur- 
poses. 


Exc sar (1) The Board idisse D rr ^ 
"T : 18. e Board may, from time to time, appoin 
d ang ees Committees consisting of such persons of any of the following 


classes as it may think fit, namely:— 
5. (i) Trustees, . ; 
(it) persons „associated with the Board under section 17 


(4i) other persons whose assistance % advice the Board may desire as members of 
Committees: i 


Provided that no Committee shall consist of less than three persons. 
(2) The Board may— l 


(a) refer to such Committees, for inquiry and report, any mf&tter relating? te afy 
of the purposdS of this Act, and- , 


(b) delegate to such Committees, by specific resolution ang subject to any rilles 


_ made in this béhalf, any of the powers or duties of the® Board. 
(8) The Boardomay, at any #me, dissolve, or, subject to the provisions of sub-section 
i + * 8 + 
(4 Every such Committee shall conform to any instructions fòm time to time 
given to it by the Board. pEE : 


(5) All proceedings of any such Committee shall be subject to confirmation "by the 
Board. : 


19. (1) A Committee appointed under section 18 may meet and adjourn as 

: . it thinks proper; but the Chairman may, whenever he thinks 
Meetings of CÓmmittees. fit, and shall, upon the written request of not less than two e 

^» * members thereof, call a special meeting of such Committea 
(2) Every meeting of a Committee shall be presided over by the Chairman if he is® 

a member of the Committee, and, if he is not a member or is absent from the meeting, 
by a member chosen by the meeting to preside for the occasion. 


(3) No business shall be transacted at any meeting of a Committee unless there be 
present at least one-half of the number of the members constituting the Committee. 


(4) All questions at any meeting of a Committee shall be decided by a majority 
of the members present and voting at the meeting, and in every case of equality of votes. 
the person presiding shall have and exercise a second or casting vote. 


. Trustee? (other than -aba t han 4h : 
odia: udi asit ned 20. (1) No Trustee (other than the Chairman), and no 


te person associated with the Board under section 17 shall re- 

members 8f Board.or Com- $eivo or pee from the funds of the Board any fee or other 

,emitteo nof ‘to receive any remunefation for attending any meeting of the Board or of a 
Bt attendance at meet- Committee appointed under seption 18. = - 


. (2) No person apbointed as a member of a Committee under clause (i) of seetiof 
18 £1) shall receive or be paid from the funds of the Board any fèe or other remuneration, 
for attendinggany meeting of* such Committee. ds e 


* " * 
* Trustees eand associated © ,. . rs E "E 
members of Board or Oom- i : e » 
mittee not to take part in 21. (1) A "rusjee who— ' à E 
proceedings in -which -they - ë " 0. 095 7 
are personally interested. * | . e s . 
& e M * A 
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(a) has directly: or indirectly, by himse®f or by any partner, employer or employee, 
any such share or interest as is*deseribed in sub-section (2) of section 7 in respect of any 


i (b) has acted professionally, in relation to any matter, on behalf of any person 
having therein any such share or’ interest as aforesaid, "T 
shall not vote or take any ether-part in any proceediüg of the Board or any Committee 
relating do such matter. dde : 

(2P I£ any Trustee Ot any person associated with the Board under section 17, or 
any other member of ẹ Committee appointed under section 18, has, directly or indirectly, 
any benefidiaàl-interest in any,land situated in an area eomprised in any improvemegt 
scheme framed under this Act, or im an area in which» it is proposed to acquire land fon 
any of the purposes of ghis Act— - . = . E 

(i) he shall, befor king speri ine any proceeding at a meeting of the Board or 
amy Committee relating. to such area, inform the person presiding at the meeting of the 
nature of such interest; * £o - 


(ii) he shall not vote at any meeting ofethe Board or any Committee upon any 


‘resolution or question relating to such land; and , 


° (tit) he shall not take any other part in any proceeding at a meeting of the Board. 
or any Comntitfee relating to such area, if the person presiding at the meeting considers it 
inexpedient that he should do so. 


OTe » : 
22. The Board may enter into and perform all such 
? Pa LS a and per- contracts as it may consider necessary or expedient for carwy- 
e : ing out any of the purposes of this Aet. 


Exeeution of. contracts 23, (1) very contract shall be made om behalf of the 
and approval of estimates. Board by tht Chairman: _ : 


Provided that— j 


(a) a contract involving ‘an expenditure exceeding three thousand rupees but not 
exceeding such limit as may be prescribed by the Government shall not be made by the 
Ghairman Without the previous sanction of the Board; and - . 

(b) € contract involving an expenditure exceeding the limit aforesaid shall not “be 
mgde by the Chairman withott the previous sanction of the Board and the Government. ` 

(2) Every estimate for, the expenditure of any sum for carrying® out any of the 
purposes of this Act shall be subject to the appróvaB of the authority or authorities em- 
powered under sub-section (1) to make, or asgthe case may be, to sanction the making 


. of, & contract imvolving the expenditure of a like sum. 


= 


ki 
. 
. 


- 2 
e (3) Sub-sfetions (1) and (2) shall apply to every variation or abandonment of a 
contract or estimate, as well as to an origingl contract or. estimate. - 
2%. (1) Every contract made by thee Chairman on behalf of the Board shall be enter- 
° i ' ed into in such manner and form as would bind the Chair- 
Further provisions as to man if such contract were made on his own behalf, exegpt 
execution of contracts. that the common seal of the Board shall be used, where 
a , ; i necessary; and every such contract may m the like manner 
and form be varied or distharged. i i l è 
. (2) Every contract for the execution of any work, or the supply of any materials 
or goods, which involves an expenditure exceeding one thousand rupees, shall be in writing, 
and shall be sealed. Qu M 2 E 
(3) The common seal of the Bogrd shall-remain in the custody of the Secretary 
to the Board, and shall not be affixed to any contract or other instrument except in the 
presence ‘of a Trustee (other than the Chairman), who shall attach his signature*to the 
contract or instrument if token that the-same was seal@l in diis presence. _ 
(4). The signature of the said Trustee shall be in addition to *the signature of any 
witness to the execution of suth contract or instrument. 


uus (5) A contract not executed as provided in thás section shall not be binding on the 
oard. 


2b. (1) At least seven days before enertng into, anf contract for the execution of 

. any work or the sujfpPy of any materials or goods which ift- 

Tenders. i volves an expenditure exceeding thnee thousand rupees, the 

; : MS Chairman shall give notice by advertisement, in local news- 
papers, inviting tenders for such contract. e" " 

(2) In every sueh case the Chairman*shsll place before the Board the speaificagions, 


e conditions arid estimates and all ‘the tenders received, spectfying the pgrtigular tender, if 


amy, which he proposes to accept. - | 
(3) In every ease in which the ficceptance’of 4 tender would involve an expenditure 
exceeding the limit prescribed under clause (a) of the proviso to section 23 (1),*the Board 
shall submit to the Government the specifications, conditions and estimates, ang all the 
tenders received, specifying thé particular tender, if any, the acoeptance of which it proposes 
to sanction. T 1 . l 
M—3 ai À | oa 
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(4) Neither the Board nor the Governfhent shall be bound to sanction the acceptance r 


of any tender which has been made; but the Board, within the pecuniary limits of its 
powers as laid down in clause (a) of the proviso to section 23 (1), and the Government 
in the cases referred to in clause" (b) of the said proviso, may sanction the acceptance of 
any of such tenders which appears to it or them, upon a consideration of all the circum-' 
i stances, to be the most advantageous, or may direct the rejectiog of all the tenders received. 
26. The Chairman shall take sufficient securif for the 
due performance of every contract involving an expenditure 
, exceeding one thousand rupees. : 


es 
27. (1) The Chairman sball forward to the Government, * 
a copy of the minutes of*the proceedings of each meeting of 
the Board, within ten, days from éhe date on which the 
minutes are signed? as required hy glause (h) of section 16. 


(2) The Chairman shall, if so directed by the Government, forward to them a copy ‘, 
of all papers which were laid before the Board fof consideration at any meeting. LP 
: - (8) The Government may require *the Chairman to furnish them with— | om 
(a) any return, statement, estimate, statistics or .other information regarding any a 
*matter ander he control of the Board, or . uu. E 
(b) & report on any such matter, or l 
(c) a copy of any document in the charge of the Chairman. 


ni : Officers and Servants. . 
Statement of strength and 28, (1) The Board shall from time to time prepare, fnd 
remunergt*on .of sfoff. - shall maintainsg statement showing— , 3 
(a) the number, designations and gradef of the officers and servants (other than 
employees who are paid by the day or whose pay is charged to temporary work) -whom it 
considers it necessary and proper to employ for the purposes of this Act, ` 


l (b) the amount and nature of the salary, fees and allowances to be paid to each such °, 
officer or servant, and - ° ° ' a 


. . . è e 
- , (e) the tontributions payable under section 142, in respect of each such officer or ` 
e servant. ee . 


dbi (2) All statements prepared under sub-seetion (1) shall, so ofar as they relate to 
posts the monthly salary or the mskimüm monthly salary of which exceeds one thousand 
rupees, be subjeet to the previous sanetioneof the Government. 


. Service’ rules. 29. The Board shall with the previoug sanction of the 
i : Government make rules— n 
. . (a) fixing the amount and nature of tfe security to be furnished by any officer or 
servant of the Board from whom it may be deemed expedient to require security; 


e . . (b) for regulating the grant of leave of absence, leave allowances and acting allow- 
anees to the officers and servants of the Board:  - r 


Provided th#t a servant of the Crown employéd as an officer or servant of the Board 
- shall pot be entitled to leave $r leave allowances otherwise than ifs may be laid down in the ° 


conditions of his service under the Crown relating to transfer to foreign service; 


(c) for establishing and maintaining a provident or annuity fund, for compelling e 
-all or any of the officers or servants of the Board «other than any servant of the Crown 

in respect of whom a contribution is paid under stction 142) to subscribe to such fund at 
such rates and' subject to such conditions as may be prescribed by such rules, and for 
supplementing such subscriptions opt of the funds of the Board, 

(d) for determining tfe conditions under which the officers and servants of the 
Board or any of them shall on retirement receive gratuities er-compassionate allowances and 
the amounteof such gratuities and compassionate allowances: b 

Provided that it shall be at the discretion of the Board to determine whether all such 
officers, and eservants or any amd, if so, which of dhem, shall become entitled on retirement 
ip any suck gratuities or compassiongt, fllowances as aforesaid. 

30. (1) Subject "to „any rules made under section 29 and for the time being in force, ' 
- es the power of making appoinfments and promotions to posts 
Appointing authorities.e . in the service of the Board, of granting leave to officers and 
E | a servants holding such posts, of censuging, fining, withholding” : 
promotion from, reducing, suspending, removing or dismissing such officers and servants for, 
any breach of departmental rules or discipline, or for ecarelessness, unfitness, neglect of 
duty gr other. misconduct, and of ditchafginge such® officers and servants from the service 
of the Botrd for any other reason, shall be exercised by the undermentioned authorities :— 
(a) In. the case of posts the, monthly salarf or the maximum monthly salary of 
which doe’ not exceed five hundred rupees and officers and sétyants holding such posts—the 
Chairman, : . , Peng AE" 


2 
Security for due perfor- d 


mapce of contract, 


* Supply of documents and 
information to the Govern- 
ment. ° 
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(b) In the casg of posts the monthly salary or thé maximum monthly salary of which 
exceeds fivee hundred rupees but does not exceed one thousand rupees and officers and « 
servants holding such posts—the Board. s 

*" (e) In the ease of posts the monthly salary or the maximum monthly salary of 
which exeeeds one thousand rupees and officers and servants holding such posts-—the Beard, e 

« subject to'éhe previous sanctifn of the Government: E E 

° Prowded that a servant of the Crown or of a local body whose services‘ have been 

lent to the Board, shall not be so punished except by an authority which would have bgen 

compeéent to do so, if his services had not been so lent, and ethe Chairman or the Board, 

* as the case may be, shall be entitled only to make a recommendation in that behalf ta 

such authority. "E. : Y $ 

(2) Against any dder under sub-section (1) imposing any punishment on bim, an 
officer or servant of the Bea$d may dppeal-— ; : 


- 


$c (a) to the Board, i$ the order DU by ethe Chairman, and 
e° — ' (b) to the Government, if the ordeNwas passed by the Board, - l ' 
: 31. The Chairman shall exercise supervision and control over the acts and proceedings 
e of all officers and servants of the Board, and, subject to the — 
. Control by, Chairman. foregoing sections, shall dispose of all questions relating to. >œ 


- the service of the said officers and servants, and their salaries, 


allowances and privileges. C 
° 82. (1) The Chairman may, by general or special order in writing, delegate to any 


$ officer of the Board any of the Chairman’s pgwers, duties op 
Delegation of certain .of functions under this Act or any rule made thereunder, except 
, Chairman’s functions. those conferred pe imposed upon or vested*'in him by sections 


16, 19 27, 10% 11f, 115, 117, 151 and 155: 


Provided that— l =) ACE 
(a) the Chairman shall not delegate his power under section 23 to make on behalf 
* of the Board. any contract involving an expenditure exceeding threo thousand rupees; 
. (4) the Chairman shall not delegate his power under section 30 to make appointments 
to pofts theemonth salary or the maximum monthly salary of which exceeds one hundred 
rupges; . è l E 
. (c) the Chairmaw shall not delegate to any officer any of his powess under section 
80 in respect of any employee of the Board, unless such employee was appointed by such 
officer by virtue of a delegation of the Chairgan’s power of appointment under that 
sectidh. © ; l i 
62) The ex@rcise or discharge by any offer of any powers, duties or functions dele- 
gated-to him under sub-section (1) shall be subject to such restrictions, conditions and 
limitatibns (if ahy) as may be laid down by the Chairman, and shall also be subject to his 
control and zevision. oo 
Explanation—Against any order of the nature referred to in sub-section (2) of section j 
30 passed by a person to whom the Chairman’s power in that behalf has been delegatet, 
an appeal shall lie to the Board, unless the Chairman has himself revised the order of such 
“person, in which ease an appeal shall lie to the Board against ¢he order of the @hairmgn. 
Š ` CHAPTER III. 
- IMPROVEMENT SCHEMES. 
33. The Board may, subject to the control of the Government, undertake any works 
. and incur amy expenditure for the improvement or develop- 
E s rus 2S Enea ment of any area to which this Act applies, and for the 
diture for improvement, ete framing and execution of such improvement schemes as may 
i >” be necessary from time to time.* A 
Matters to be provided e 34. An improvement scheme-may provide for all or any 


@ for by improvement scheme. of the following matters, namely :— * 
(a) the acquisition by purchase, exchange or otherwise of any property - necessary 
for or affected by the execution of the- scheme; e tm us (709 te. 


(b) the re-aying out of any land comprisedej the scheme; ,- i nx Peace 
(c) the redistribution of sites belonging to owners of property. comprised in the 


^ 


scheme} : 
bx (d) the closure or demolition of dwellings or portions of,dfwellings unfit for human 
habitation; è l 2 $t ] e e — 
e (6) the demolition of* obstructive buildings or portions ef buildings;, èe- `, 
* (f) the consituction-and reeonstruction’ of buildings; : ' "m 


d * 
(9) the sale, letting, qr exchange bf any prÓpertly comprised im the scheme; ` e 

(h) the construction and alteration of streets and back lanes; : i 

(+) the draining, water- ipply and lighting of streets so constructed or altered; 

(j) the provision of open spaees for the benefit of,any area comprised in [he scheme. » 
or any adjoining area, and for'the enlargement of existing open spaces and approaches : 

x $ 
* 


? i ' P —, 


^ 
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* 


(X) the provision of sanitary arrangements required for the area comprised in the d 


scheme, including the conservation of and prevention of injury or contamination to rivers 
or other sourees and means of water-supply; 


(1) the provision of accommodation for any class of the inhabitants; ~ . % 
"e (m) the advance of money for the purposes of .the scheme; e xs " 
e . 


- (n) the provision of facilities for communication; . 


e 
(o) the reclamation or reservation of land for market-gardens, afforeafütion, the » 
prévision of fuel and grass-supply, and .other needs of the population; , 


° (p) any other matter for which, in the opinion of jhe Government, dt is expedient , 
to make provision with a view tot the improvement of any area comprised in the schem8 =» 


or of any adjoining area or the generfil efficiency of the scheme. » 


: 36. An imprdvemeht* schemp ghall be pf one of the fol- 
Types. 62- improvement lowing types, or a combination of, any two or more of such » 


eehemes. types, or of any spfcial features thereof, that is to say— e, 
(a) a general improvement schemf; | t x s '. 
a KD a re-building scheme; i e R 
(c) a re-housing scheme; a f *e . d 
(d) a streeteschome; — " ` e 
> (e) a deferred street scheme; l l : s À 
i (f) a development scheme; 0 : TN e 
(9)* s» housing accommodation scheptty and e 
(h) a town-expansion scheme. "UU. X 
Nos improvement 96. Whenever it appears to the Board— 
" - É 4 ^ + 
(a) that, in any area, any buildings used or intended or likely tg be used as dwelling- , 
places are unf for human habitation, or^ i 0721 
(b) that danger to the health of the inhabitants ofe bwildings in any area, o» of 
buildings in the neighbourhood of such area is caused by—- e 


(4) the narrowness, closenessfor bad arrangement or condition of streets or buildings 
or groups of buildings in such area, or e = 
(i$) the want of light, air, ventilation or proper conveniences in suh area, or : 
(i#) any other sanitary defects in such area, i . 
tlie Board may pass a resolution to the effect®that such area is an insanitary area, apd that 
a general improvment scheme ought to be framed in respect of such area, andeshall then 
proceed to frame such & scheme. j 
> 37. (1) Whenever it appears to the Board that any area is an insanitary area within 
ni the meaning of the preceding section and that, having regard 
Rg-buildimg scheme. ^ eto the comparative value of the buildings in such area and of, e 
the sites on which they are erected, the most satisfactosy 
method of dealing with the area or any part thereof is a re-building ‘scheme, the Boarde 
‘may pass a resolution to that effect, and shall then proceed to frame a scheme in accord- * 
ance with the provisions of this section. Ras 
(2) A rebuilding scheme may provide for— ; 
3 *(a) the reservation of streets, lanes, and open spaces and the enlargement of exist- 
ing streets, lanes, and open spaces*to such an extent as may be fecessary for the purposes 
of the scheme; - ° / M i 

(b) dhe re-laying out of the sites of the area upon streets, lanes or open spaces so $g.. 
reserved or enlarged; j 

(e) he payment of compensation in,respegt of any such reservation or enlargement, 
gnd the construction of the street% lone and open spaces so reserved or enlarged; 

(d) the reconstruction, alteratioh or demolition of the existing buildings and their 
appurtenances by the owners, or by the Board in default of the owners, and the erection 
of buildings in accordance with the scheme by the said owners or by the Board in default 
of the owners, upon the sites as defined under the*scheme; : a. 

(€) the, advance» to the owners, upon such terms and*conditions as to interest, 
sinking fund and otherwise as may be provided under tle scheme, of sieh sums as may*be 
necemgary to assist, them to reconstratt of alter existing buildings or to erect new buildings 
in accordtince with the scheme; 

(%) the acquisition by the Board of any site or building comprised in the area 
included in, the scheme.  * S °. . v ng comp 


. " c r 
. = e . j + 
* 


, 
e ry i . 
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a wr s 98, “The Bo8rd may frame schemes (herein called re- 
9 B tanait j housing schemes) for. the construction, maintenance, and 
^ Ée Pane peneme: management of'such and so many dwellings and shops as it 
may consider necessary for persons: who— 


(a), are displaced by the execution of any improvement scheme sanctioned wnder 


this Act, or ju » 7 © 0 
(b) ire likely to be displaced by the execution of any improvement scheme which it 


o 
is intended to frame, or to submit to the Government for sanction; under this Act. = 
: * © Street scheme. E: e 2 9 ud = Boafü is of T that, for Me 
(a) providing buiding sites, or S WC on 
(b) remedying defegtige verstihition, or s ; Pom 
*, (c) creating new og improving existing meang of communication and. facilities for 
e traffic, or- , x 


, 


* 


e called a ''deferred street gcheme’’ prescribing an alignment on each side of the street. 


(d) affording better facilities for cofiservsfhoy, 
iteis exnedient to lay out new streets or alter existing streets (including bridges, cause- 
ways and eulyesis) in any area, the Board may pass a resolution to that effect, ang shall 
then proceed to frame a stréet scheme for such area. 
i (2) A street scheme may within the limits of the area comprised in the scheme, 
provide for the following matters:— "E 
e (a) the aeanisition of any land which will? in the opinion of.the Roard, be neceg- 
sary for its execution; e ] " : g l 
(b) the re-laving out of all or any ofthe lands so acauired ineludines thé tonstrue- 
tion and reconstruction of buildings by the Board or by persons authorized by the Board in 
that behalf and the laying out, construction and alteration of streets and thoroughfares; 
(o) the draining, water-supply and lighting of streets and thoroughfares so laid 
out, constructed or altered; e i 
9' e (@) the raisin’, lowering or reclamation of any land vested in, or to be acquired by, 
the,Board for the purposes of the scheme; M 
a * (e) the provision of open spaces for the better ventilation of the area comprised in 
the scheme; ° i noe ; " 
(f) the aeauisition of any land, adjoining any %street, thoroughfare, or open space 
to bg formed under the scheme, e 
40, (1) Whenever the Board is of opiniqn that it is expedient for any of the pur- 
poses mentioned in section 39 .to provide for the ultimate 
. Deferred street scheme. widenine of an® street by alterine the existing alienments of 
e 


such street to improved alignments to be preserihed bv- thes 


Board, but that it is not exnedient immediately to acauire all or any of the properties lying 
within the proposed improved ‘alignments, the Board, if satisfied as to the sufficiency of Jis 
resources, mav pass a resolution to that effect, and shall proceed to make a scheme to be 
. (2) A deferred street scheme shall provide for— ` 

(a) the acouisition of the whole or any part of any property lying within the 
preserihed street alienments within the time-limit specified in the scheme which may be 
extended by the Government; n 5 . 

(5) the re-aying out of all or any such property, including the construction and 
reronstruction of buildings by the Board or by any other person, and tho formatien and 
alteration of the street; . e : : 

(c) the draining, water-gipply and lighting of the streets so fofmed gr altered. 


6 . (8) After a deferred street scheme has been sanctioned by the Government— 


(a) no person shall. excepb with the written permission of the Board, erect, re-erect, 
add to or alter any building or wall so es to,make the same project into the psegeribed 
alignment of the stregt; Cue? e " 

(b) if the Board fails to acuuire or to institute proceedings for the acquisition of 
any property within the.preseribed alignment of any street, within the time-limit specified 
gp the scheme or extended by the Government, the owner of “such Property may* at any time 
hereafter, give the Board notice requifing iP to acquire or to institute proceedings for the 


exccuisition of such property before the -expiration of six months from the date of “such 
notice, and thereupon the Board skall acquire, or institute such proceedings dnd aeqtire the 


property accordingly; and if the Bonré fails to do so, it shall pay neasonable compensa- 
tion to the owner for any damage sustained by him in consequence of such failuge; 

(c) before -proceeding to acquireeany propérty lying within the prescribed alignment 
of the street [other than propérty regarding which it* has received a notice undÉr clause 
Š (b)], the Board shall give six months’ notice to the owner of its intention *to acquire 
such praperty; B~ i . > 


— 


e. a i i $ l — 
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- (d) notwithstanding anything contaifed in the Madras City Municipal Act, 1919, 
the Corporation shall not have power to prescribe any alignment of the street, within nes 
limits of the scheme, and any such alignment previously prescribed within such limits s 
cease to be the alignment of the street. 2 


. 44, (1) In regard to any area outside the City to which this Aet is applied, the f 
: Board may, from time to time, brepare:& scheme of proposed  . 
‘ Development scheme, . publie streets with plans-showing the direction of suh streets, e 


ae the street alignment and building line on each side of them, 
their intended width and such other details as may appear desirable. 


€ 
. (2) When any such scheme has been notified under Section 53, the street to which °. 
it refers shall be deemed to be a projected, public strtet. . 


(€) No person shall, without the permission ef ihe Board? erect, re-erect, add to, 
or alfer any building or. wall so as to make the same projeetfinéo the street alignment or 
beyond the building line shown in anyeplan so w dA e re 


+ 


(4) If the Board refuses to grant permission to any person to erect on his land s 
anv building or wall fo proiect as aforesaid and if it does not proceed to acquire such ° 
land within one year from the date'of such refusal, the Board shall pay reasonable cop- 


.  *pensatien'to such person for any damage sustained by him in consequence ef,such refusal © 
(5) When anv building or wall projecting into or beyond, or adiacent to, the street 
alignment: or huilding line shown in any plan adopted as aforesaid has fallen, or been 
demolished or burnt down, the Chairman may, by written notice, réquire or permit the same  * 


ta be set back, or set forward, as the: ease may be, from or towards such street align- . 
ment or building line. 2 $ x 
(6) "When anv building or wall is sef %ack or set forward in pursuance of a requisi- 1 


tion made under svb-section (5), the Board shat! make full eompensation to the owner of 
the building or wall for any damage that he may sustain thereby. 


(7) Tf the remuisition or permission under sub-section (5) to get forward any build- 
ing or wall involves the inelusion within the premises of the owner of: the building or wall, 
of anv land belonging to the Roard, the feauisition or permission shajl.onerate ag a cow 
veyance of such land to the said owner on the terms and conditions specified therein? 


( 8) If the owner is dissatisfied with anv of the term® snd conditions aforesaid. dhe 
may within fifteen davs after the communication to him of such®terms and conditions,“ 
° acply to the Chairman in writing far a reference of. his case to the Tribunal. On receipt 


of such annlieation, the Chairman “shall wer the ease to the Tribunal and its decision 
shall he final. e è 
* ® 


. « * (9) When any scheme under this sect#on is sanctioned by the Government, n8twith- 
standing anvthing contained in the Madras Céy Municipal Aet. 1919, the Corporation shall 
„not have power to prescribe the alienment of any street within the limits of the scheme, 
‘and any alignment previously prescribed within such limits shall cease to be the alignment 
of the street. E i 


42. Wheneveņ the Board is i opinion that it is expedient and for the publie ‘advant- 

e^ 2 age to provide housing accommodation for any class of the 
inp Bug accommodation *inhabitants of any area, the Bosrd may frame a scheme, z 
he i to be called a ‘housing accommodation scheme’’. ° 


48. (1) Whenever the Board is of opinion that it is expedient and for the publie 


f advantage to control &nd provide for the future expansion or 
- Town expansion scheme. development of the Gity, the Board may frame a scheme to be 
f called a ‘‘town-expansion scheme.?? "s 


, 


| '(2) Such scheme shall, ordinarily be fr i i 
gc 1 y be framed in respect ĝf -an area wholly without. 
E oe we T may, m re circumstances and with the previous ouch of 
; ramed in "Ah OW at n c 
and partlyewithout, the Gite. venen of an area which lies*wholly within, or partly within 9 
Provided that the Government shall, before giving their sanction + h 
satisfy themselves that a devel ; : : n io any sueh scheme, 
ot be uibable. qpment scheme under section 41 in respeet of the area would 


ees, E 
i (3) Such sehefhe shall specify the proposed lay-out of tho a ; 
7 the purposes for which particular portions thereof Ms io be utilized. n me developed and 
e ` (4) The provisions of clause (a) of sub-section (2) of section 51 shall not apply 

to'a town-expansion scheme under this sectiom but *the Board shall be. required to supply 

- to the Government such details as they may consider necessary. ú 


.. - © ə. : - e DT 
e ' (5) After any such scheme has (been notified whder section 53, no person shall 
3 


withqut the permission of the Board, erect, r8-erect, add t at 
within ‘the areg comprised in the scheme, , T i OP eer ony, building or wall 


:. (@) If the. Board refuses to T permission tq an} person to erect, re-eréet, add 
è 


Wum i0, Or alte» any building of wall on his land in the area: aforesaid and does -not proceed to, 
- v. l ` CILE DM 
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acquire such land within one year from the*date of such refusal, the Board shall pay 


regsonable compensation to such person for any damage sustained by him in consequence 
“of such refusal. i i ` 


: Procedure to be followed in framing an improvement scheme. T 


.* * _ 44. (1) An improvement scheme may be fgamed by the . 
. Officig? representation. Board on its own motion, or on ans official representation by i 
. i the Corporation. : 
(2) The offeial,representation referred to in sub-section (1) may be made.bye the 
i , CorPoration— : |. 
| (a) on iis own motion, or e . 
(b) on a writters application hy its Commissioner, or. 


e 
(c) in espect of quye ares fofoprisfd in any division of the City, on a written. appli- 
eation signed. by twentyfive or more gesidents of, such division who are liable to pay 
e  properiy-tax under the Madras City Municipal Act, 1919. 
" (3) If the Corporation decides not tò malfe an official representation on any appli- 
cation made to it under clause (b) or clause (c) of sub-section (2), it shall cause a copy 
df such applicgtion to be sent to the Board with a statement of the reasons for its«lecisione ° 


45. (1) The Board shall consider every official representation made under section 44 « 
and, if satisfied as to the necessity efor an improvement 
Consideration of official scheme on the lines recommended therein and as to the sufi- 
representation. ciency of its resources for executing suche a scheme, shall 


á deeide whether the scheme should be framed forthwith or 
not, and shall intimate its decision to the Grporation. . 


(2) If the Board decides that it ið not necessary or expedient either to. frame an 


improvement scheme or to frame the scheme forthwith, it shall inform the Corporation of 
the reasons for its decision, 


(3) If the Board fails, for a period of twelve months after the receipt of any official 
e'epresentation madg under section 44, to intimate its decision thereon to the Corporation, 
or €f the Board intimates to the Corporation its decision that it is not n@cessary or expe- 
dent to frame an improvement scheme forthwih.or decides to frame a scheme of a type 
(ther than that recorgmended Dy the Corporation, the Corporation mayy if it thinks fit, 
refer the matter to the Government. ` a 
(4) The Government shall consider egery réference made to them under sub- 
seftion (3), and— . : ° 

e (a) i£ tfey consider that the Board Might, in all the circumstances, to have passed 

a decision within the period’ mentioned in gub-section (3), shall direct the Board to pass 
a detisign within such further period as the Government may think reasonable, or 

(b) if they consider that it is, in all the circumstances, expedient that a scheme 


should forthwith be framed, shall direct the Board to proceed forthwith to frame a scheme. 
Such a direction may prescribe the type of scheme to be framed. 


" ; 
ä (5) The Board shall comply with every direction gjven by the Government under 

, sub-section (4). e 
"e Matters to be considered 46. When framing an improvement, scheme in respect 


when framing improvement of any area, regard shall be had to— 
schemes. ? . 


(a) the nature and, the conditions of neighbouring areas and of the City as a whole; 
(b) the directions in which the expansion of the City appears likely to take. place; * 
` ; s e g 


and 


(c) the likelihood of ipprovement schemes being required for ther parts of the City. ' 
( Preparation, . publication . . e 
and Paaa of notice 47. (1) When any improvement scheme has been fram- 
as to improvement schemes, ed, the Board shall prepare «a notice stating jhaf fact and / 
and supply of documents to specify— ere? ° 
applicants. ° . 


(a) the boundaries of the area comprised in the scheme, and "" | ý 
e (b) the place at which partigulars,of the scheme, a map of the area ‘comprised in 
the scheme, and a statement of the land which it is proposed to acquire and of the land 
* in regard to which it is proposed to recover a betterment fee, hay he seen at yeasonable 
hours. " H è . 9 e. g Ş * * 


. hg : æ . © 
(2) The Board shall— f e 3} 


- 


(a) cause. the said notice to fe pubished weekly for three consecutive weeks inthe 
Fort St. George Gazette aud in “local newspapers specifying the period within which objeq 
e tions will be received, and =€ ., . . ~ | ` 
b ' — ° 


a 
zx. » * . 


. +g 
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(b) send a copy of the notice to the «Commissioner of the Corporation, 
(3) The Chairman shall cause copies of all documents referred to in clause (5) of 
sub-section (1) to be delivered «to any applicant on payment of the fee prescribed by the $ 
Board. à í 


e j 48. The Commissioner of the Corporation to whom a 
M ‘Transmission to Board of copy of a notice has been sent under clause (b).of syb-seetion. x 
representation by Corpéra- (2) of section 47 shall, within a period of sixty days érom the — 
tion as to improvement receipt of the said copy, forward to the Board any “represen- 
scheme, ` tation which the Corporation may thjnk fit to make with 
fegard to the scheme. T wd 


49, (1) During the'ethirty days following the day on. 
Notieg of proposed ac- which any notice is first published under section 47 in respect 
quisition of land. ns of any improvement scheme, the gBgard shal] serves notice . 
f aii . Ll : EE: : 
(a) every person whose name appears in uf assessment list of the Corporation or  *. 
the municipality or local board: concerned» as Peing primarily liable to pay property tax `! 
on any building or Jand which it is proposed- to acquire in executing’ the scheme, or in 
e  iégard to which the Board proposes to recover a betterment fee, and - x 7; 4S 
(b) the’ oceupier (who need not.be named) of each premises entered in" the assess- 
“ment list of. the Corporation or the municipality or local board concerned which the 
Board proposes to acĝuire in executing the scheme. 


(2) Such notice shall—.. 


* 4 
. 


^ ^ 


-(a) state that the Board proposes to acquire such land or to recover such better 
ment fee fos the purpose of carrying out am ispprovement ‘scheme, ‘and 


(b) require such person, if he objects *to stich acquisition or to tht recovery of such 
betterment’ fee, to state his reasons in writing within a period of sixty days from the 
service of the notice. ‘ : : 

- (3) Every.such notice shall be signed by the Chairman or-by a person authorized 
by him in that behalf, . MM. . E 
50. The Commissioner of the Corporation or the executive authority of amy munici- 
" pality or local board in whichethe area was previously ify 
Furnishing of, copies or cluded shall furnish the Chairman, atehis request, with a 
° extracts from the assess- copy of or extracts from, the assessment list of the Corpo- 
ment book of the Corpora- ration ‘or of the. municipality or local board, as the case’ 
tion. ' - may be, on payment of such fees as may bæ prescribed *by 
° , the Governmentgin that behalf. - . re 
e 51. (1) After considering the objections and representations, if any, received in pur- 
l -  Suance of sub-section (2) of section 47, section 48 and Aause 
. Abandonment of improve- (b) of sub-section (2) of section 49, and after hearing all 
° ment scheme, or application persons making any such objection or representation who 
to Government to sanction may desire to be heard, the Board may either abandon the 
it o> e. scheme or apply to the Government for sanction to the 
seheme, with such modifications, ifeany, as the Board may .* 
conside? necessary. a hee 


(2) Every application for sanction under sub-section (1) shall be accompanied by— ` « 


(a) a description of, and full-particulars relatiag to, the scheme and complete plans 
and estimates of the*cost of executing the scheme» : 


. . (b) a statement of the reasons for any modifications made in the scheme as origi- 
s nally frdmed ; , ‘ . @ 

(c) a statement, of the Sbjections,-if any, received under section 47 ; 

(d) any representation received under section 48; e : 


(e) a tist of the names of all persons, if any, who have objected under clause (b) 
of sub-section (2) af section 49, to the proposed acquisition of their land or to the pro- 
posed regowery of a betterment*fee and a statement*of the reasons given for such objection; 

e (f) astatement of the arrangomest® if any, made or proposed by the Board for 
Mi re-housing of persofis who are likely "to be displaced by the execution of the scheme; 
an . i 

e (g) suclf other parti*ulars as may bo prescribed by the Government. ý 
o(3)eWhen any application has been submitted to the Governnfent under sub-section 
(1), the Board shall cause noticé of the fact to be published weekly for two consecutive © 
weeks in the Fort St. George Gazette and,in local pewsp&pers. 


Powtr t sangtion, reject 52. (1) The* Government may’ sanction, either with or 
or^ return ^ improvement without modification, or, may refuse to sanction, or may re- 
scheme, œ turn for, reconsideration, any impprovement scheme submitted 

~, 1 lg ' + -'eto them under sectiom 51. °. 7, 
kuned e i: . = . 
e 
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* 


(2) If a scheme-returned for recousiderAtion -under ‘sub-section (1) is modifed by 


a 


the Board, if shall be republished in accordance with. section 47—' 

: (ay in every ease in which the modification affects ihe boundaries of the area com- 
pfised in the scheme, or involves the acquisition of any land not previously: proposed ‘to 
be acquired, and i ar. V 

r( b) én every other case, unless the modification is in the opiwion of the Government,. 


e not of ‘suljcient importance to require republication. 


53. (1) Whenever the Government sanction an imprawe- 


° l * ment scheme, they shall annougce the fact by notification 
o` * Notification of sanction of afd, except in the case of,a deferred street scheme, develops 
~ improvement scheme. ment- &cheme or ,town,expansion scheme, the: Board shall 

forthwith proceed to execute the ‘same. x . 
* + (2) The peblieation & a notification” under“ sub-section ` (1) im respect of any 
s, scheme shall be conclusive evidence that the scheme has been duly framed and sanctioned. 
e i : ` : 
‘i : ; ent 54. At'any timg after an improvement scheme has been 
gee yes ae sanctioned bythe Government and before it has been carrie 
i ; into execution, the Board may alter it: E 
e : d LJ ` 


Provided *hat— . z d i 
(a) if any alteration is considered likely to increase the estimated net cost of 


executing a scheme by more than five per cent. or by more than Rs. 50,000, such alteration : 


shall not be made without the previous sanction of the Government; 


e (b) if any alteration involves the acquisition, otherwise than by agreement, of any 
land the acquisition of which has not been sanctioned by the Government, thee procedure 
prescribed in the foregoing sections of this clf&ipter shall, so far as applicable, be followed 
as if the alteration were a separate scheme; 7 i 


(c) if, owing to any alteration, any land not previously liable under the scheme to 
the payment of a betterment fee, becomes liable to such payment, the procedure prescribed 


. , in‘sections 47, 49 and 51 shall, so far as applicable, be followed in regard to such land. 
° ® 


e e , AE 55. The Board may at any time include én a-combined 
Cémbination of improve- geheno the improvement schemes framed or proposed to be 


mght schemes.- ; * framed for two or.more areas. A 
» s * 7 
n. ; 56. (1) No street laid out or altered by the Board sh 
Width of streets and be less than forty, feet wide, if it is intended for dirum 
leveging, ete., thereof. traffie, or less than twenty feet wide, if it is intended for 
e pedestrian traffig only: : Í » 


Provided that— sA S y 


_&%) ghe width of an existing street need not be increaséd to the minimum required 
. by this. sub-section if, in the- opinion of the Board, such increase is impracticable; 
(4) nothing in this sub-section shall apply to service passages for sanitary purposts. 
(2) In every street laid out or altered by the Board, the Board *shall make provi- 
¿Sion for the levelling, paving, metalling, flagging, channelling, séwering and draining of 
the street, and the provision therein of lighting, water and other sanitary conveniences 
eordinarily provided in a municipality. a 
Transfer to the Board for Eos 
purposes of improvement e : 
scheme of building or iand 57. (1) Whenever any building, or any street, square, 
vested in the Corporation or or other land,-pr any part thereof, which— d 
in a municipality or ]1lofal id e 
board. : 


LÀ j j * 
0 (a) is situated in the City and is vésted in the Corporation, or * 


(b) is situated in any part of a municipality constituted under the Madras District 
Municipalities Act, 1920, im: which this section is for the thme being in fowe,eand is 
vested in that municipality, or - ©’ © ®s 


= E! ° ` 
(c) is situated in any area included within the jurisdictione of á local board con- 
stituted under the Madras Local Boards Act, 1920, in which this section is for the time 
being in force, and is vested in that locat board, s d 


_ 1s within the area of any improvement scheme and is,required for the purposes of 
%ucbh scheme, the Baard shall give notice accordingly to the Commissioner of the Cbrporg- 
tion or the executive authority of such emunigipaliy or local board, as the Case may be, 
an mache bellaing; street, sduare, other land or part thereof shall theréupen vegt.in the 

oard. . -- 


! + 

(2) Where any land situAted ,in the City vests if the Board under the provisions of 
sub-section (1) and the Board makes a declaration that such land will be retained by the 
: M~4 e y 


e è : t 


enn 


m 


Se ad s 
26 $ THE MADRAS LAW JOURNAL SUPPLEMENT. [xvr or 1945. « 


^ . " » a’ : - der 

f nly until it revests in the Corporation as part of 2 street or an open space un 
Sus 67 d no compensation shall be payable by the Board to the Corporation in respect 
of that land. > Re i ‘ ae 


ildi in -geeti 1) and no i 
3) Where any land or building vests in the Board under sub-section ( : 
addon is made under sub-section (2) in respect of, the jand, the Board sagi pay 3 3 
the Corporation, the muaicipality, or the local board, as the case may pe, as compensation " 
& sum equal to the market value of sueh land or building as on the date of the @ublication 
of ,the notification under section 53; and where any building situated on land in respect . 
of which a declaration has been made by the Board under sub-sectfon (2) is vested im the 


Board under sub-section (1), like compensation shall be payable in respect of such builde ar 
ing by the Board. d . ; . 


t I ion 3 land 
(4) If, in any case where the Board has, mat s, declaration in respect of any lan 

under sub-section (2), the Board retains or disposes of the fhe contrar? to the terms of 4 
the declaration, so that the land doesenot revest $n the Corporstion, the Board shall pay .. 


to the Corporation compensation in respect of such land in accordance with the provisions ig 
of sub-section (3). x 


(5) If any question or dispute arises— ` E 


: . 
*a) a8 to whether compensation is payable under sub-section (3) or sub-section 
(4),.or 


P 


(b) as to thè amount of the compensation paid or proposed to be paid under sub- * 
section (8) or sub-section (4), or i : 
(c) as fo whether any building or streeb, or square or,other land, or any’ part 4 
` thereof, jserequired* for the purposes of the*écheme, : 
the matter shall be referred to the Govefnment whose decision shall be final. 


58. (1) Whenever any stredt or square or part thereof which is not vested in the 
i. oard or in the Corporation or in any municipality: consti- e 
Transfer of private street tuted under the Madras District Municipalities Act, 1920, . ¢ 

or square to Board for or in any focal Board constituted under the Madres qLodbl 

purpose Ofe improvement Boards Act, 1920, is required for executing any Improvement 
scheme, scheme, the Board shall d&use*to* be affixed in a econspieueus 


. l place in or near such street, square dv part, a notice signed 
by the Chairman, and— e 


(a) stating the purpose for Which áho street, square or part is required, and ^, 


"c b) declaring that the Board will, on or after a date to be specified in the notice, 
take over charge of such street, square or p&rt from the owner thereof; ° 


de shall simultaneously send a copy of suelf notice fo the owner of such street, square or 


^ 


2) After considering the objections (if any) received in writing before the date 
specified under clause (5) of sub-section (1), the Board may take over charge of such 
street, square or part, and the same shall thereupon vest in the Board. i 


(3) When the Board alters or closes any street or squarg or part thereof which has* 
vested in it under sub-sectién (2), it shall 


pay reasonable compensation to the previous 
owner for the loss of his rights therein. ~ » 


(4) If the alteration or closing of any such street, square or part causes damage or * 
substantial inconvenience to owners of 


property @ijacent thereto, or to residents in the 
neighbourhood, the Board— ° 


(i) shall forthwith provide some other reasonable means of access for the use of 
persofis who were entitled to use such street, square or part asea means of access to amy 
property or place, and " ° - l 

(4) if the provision of such means of access doesenot sufficiently compensate any 
auth owneg or resident for such damage or inconvenienee, shall also pay him, reasonable ® 
compensation in money. aan ig 

89, Gi) Where in an» building, or ,stree&, square or other land, or part thereof, 

` referred, t$ in section 57 or section 58, there is any munici- 

‘pal or “local board drain, water-work, electric main or in- 
water-work to replace stallation, such drain, water-work, electric main or installa- 
another situated on gland tion shall not vest in the Board until the Board has provided, 
vested in the Board under if such proviston ig necessary, another drain, water-work, 


Provision of drei or 


sdetiof 57 or section 58. ,clectric main or installation to the satisfaction of the Co 
. ° @ n poration of the municipality or local bofrd concerned, ad’ the 
fase may be. `. * @ 6 e 
e (2) If any 


e, . a ` s j l - 
7 y question or dispute arises'as to whether another drain, water-work, 
electric Inain or installation is necessary, or af toethe sufficiency of any drain, water-work, 
electricemain or installation provided by the Board under Sub-section. (1), such question or 
dispute shall be referred lo the Government, whose decision"thereon shall be final > ‘. 
toT e. e 25 5 : r ° 
` ^ T 


€ e 
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~ Bar to application of , 60. (1) Section 204, clause (e) of sub-section (1) of 
e Cginin e.: 1. of the section 205, and section 206 of the Madras City Municipal 
Madras City Municipal Aet, Act, 1919, shall not apply to any street which is vested in 
“1919, to -streets. the Board. 
. (2),Seetions 218, 224 and 225 of the said Act shall not apply when any drain or 
e premises ‘gested in the Corporatidn is opened or broken up by fhe Board Or when any 
e publie ‘st%get is under construction by the Board. 
Repair and watering of 61. Whenever the Bostd allows any street vested in 
Š streets vested in the Board. it to be used for public traffic, it shall— — 
e 9 - (a) keep the street in good repair, as far as practicable, and do all things necessary 
~, ‘for the safety and convenience of persons using it, sand 
(b) cause the str&t to be wateued, if it considers it necessary to do so for the public 


convenience. . e 6 x 
A Guarding and lighting 4 ° . 
* . when street vested in the 62. Whenever any drain in, or the pavement or sur- 


Board is opened or broken face of, any Street “vested in the Board is opened or broken 
yp, or when. street is under up by the Board for the purpose of carrying on any work, 
. construction, eand speedy PLE yy 4 tt - . h z 

completion of work. ; 

or whenever the Board allows any street which it has under coystruction to be used 

* for public traffic, 
| thg Board shall eause the place to be fenced and guarded and to be sufficiently lighted 
during the night, and shall take proper precautions for guarding} against accident by 
shoring up and protecting adjoining buildings, ° gc SG 

and shall, with all convenient speéd, complete the said work, fill in the ground, 
and ‘repair the said drain, pavement or surface, and carry away the rubbish occasioned 
thereby or complete the construction of the said street, as the case may be. 


"£8 


63. (1) When any work referred to in gection 62 isbeingexesuted by the Board 

e ° s in any public street vested in it, or when any other work 

»Prevention or restriction which may lawfully be done is being executet by the Board 

ef traffic in street vested in "in any street vested in it, the Board may direct that such 

the Board, during progress etreet shall, during the progress of suche work, be: either 

of work. wholly or partially closed to traffic generally, or to traffic 
of any specified description. 

(2) Whe& any such direction has been given, the Board shall, after notifying in 
local enewspaperg" its intention to do so, set «erp in a conspicuous position in -or near the 
street. an order prohibiting traffic to the exjent so directed, and fix such bars, chains or 
posts “across or in the street as it may think proper for preventing or restricting traffic 
therein. ^e . " T 

Provision of facilities, 64. (1) When any; work is being exeented by „the 
and payment of compensa- Board in any public street vested in if, the Board shall, so 

e tion, when work is executed far as may reasonably be practicable, make adequate pro- 
e by Board in publie street vision for— 5 » 

* vested in it. 

(a) the passage or diversion of traffic; 
(b) securing access to all premises approached from such street;. and 


(c) any drainage, water-supply or means of lighting which is interrupted by reason 


of the execution of the work. ‘ . 
(2) The Board shall pay reasonable compensatiof to any person who sustains special 
damage by reason of the execgtion of any such work. R : 
Power of Board to turn ' e 


or close public street or ~ 65. (1) The Board may— 
square vested in it., `. i 9 & 2^ s ; 
(a) turn, divert, discontinue the public “ugseof, or permanently close, any public 
street vested in it or any part thereof, or T x f 
(b) discontinue the publie use of, or permanently close, any publie square vested in 
e it or any part thereof. S e e x 
l (2) Whenever the Board discontinues the public use of, or permanently closes, *any 
e publie street vested in it} or any part thereof, it shall pay regsonable compessation to 
every person who was entitled, otherwise than as a mere member of theepublie, to use such 


street qr part as a means,of access afid has suferc damage from speh discontinuanog oro 


closing. : : 
(3) Whenever the Board discomtinües the public use of, or permanently “closes, any 


public square vested in it, of any part thereof, it shall. pay, reasonable compensation to 9p 
L ` E 2c i . 


e avery person— ` r : 
: s K . .* = 


E * 
ha i ' í — 


) permanently closed under sub-section (1), the. Board may self, Gr lease *so much of the 
* d e 


. d $ 
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(a) who was entitled, otherwise than "as. a mere member of thé public, to- use such 
square or part as a means of access, or ^ 21 \ ea 
l (b) whose immovable property was ventilated by such square or part, . " 
and who has suffered damage— - 25 e 2 
pes (4) ing case (a), from such discontinuance or losing, or 34 


* 
(ii) in ease (b), from thé use to which the Board has put such square.or Bari. ius Se 
- (4) In determining the campensation payable to any person under sub-séttion (2) 
or sub-section (3), the Board shall make allowance for any benefit. accruing to him from 
the construction, provision or "mprovement of any other publje street or square at or about a” 
the same time that the public street or square or parj thereof, on account of which the? -. 
compensation is paid, is discontinued, er closed. , " tc 
(85) When any publie street or square vested Mn the Board, or any part thereof, is 


same as is no longer required. E m . 
. . j f - e 
dua of disputes to 66. (b) Ifearfy question or dispute arises— . J 


(a) between the Board and the previous owner of any street or square or past 
“thereof *whichehas vested in the Board under section 58 and has been alterat or closed.by e 
it, as to the sufficiency of the compensation paid or proposed to be paid ‘under sub-section 
(3) of that section, pr = i 

(b) between the Board and any person who was entitled, otherwise than as a mere 
member of the public, to use as a means of access any street or square or part thereof 
which has vested in the Board under section 58— | " PN 

(if as to whether the alteration or esing of such street, square or part causes 


- damage or substantial inconvenience to owners of, property adjacent thereto -or to, residents 


$ 


in the neighbourhood, or i Z . 

. (ü) as to whether the other means of access "provided or proposed to be provided 
under sub-section (4) of the said section 58 are reasonably sufficient, or ` $ 
(üi) as to the sufficiency of any compensation paid or*proposed i$ be paid unde thf 

said sub-section *(4), or : i i l A ` 
(c) between the Board and any person, as to the sufficfency of any compensation 
paid or proposed¢to be paid to him under sections 37, 40, 41« 48, 64,°65 or 158— Sa 


the matter shall be determinéü by the. Tribunal if referred to it either by the 
Board or by the claimant, within a periodeof three months from— e 


.in ease (a) or case (b)—the date on, which the street or squaree or part thereof 
was altered or closed by the Board; and. 


in ease (c)—the date om which the said" person was informed of the decisign 8f the ~- 
Board fixing the amount of compensation to be paid to him or rejecting his’ claim to 
compensation; 2 
* and the determination of the Tirbunal shall be final. : 
(2) If a reftrence to the. Tribunal be not made within the period prescribed by sub- . 
section (1), the decision of tlre Board shall be final. . ` i 


(3) For the purpose of determining any matter referred to it under sub-section e 

(1), tho Tribunal shall have all the powera with regard to witnesses, documents and costs  * 
which it would have if the Land Acquisition Act, 1894, as modified by section 73 of -this 
Act, were applicable to the case. : . 

Vesting in Corporation of l 
streets? laid out or altered, - . e 
sand open space provided, * ér. (1) Whenever the Corporation is satisfied— 
by the Board poder an im- T MEN e 
provement geheme. i , 


(a) that any street laid out or altered by the Board has been duly levelled, paved, 
metalled, flagged, channelled,-esgwered and grained in the manner provided in the plans 
sanctiofied hy the Government under esegljoft 52, and E * 

: (b) that such amps, lamp-posts*and other apparatus as the Corporation considers.  - 
necessary for the lighting of such street and as ought to be provided by the Board have j 
been so provided, and — , : 

(c) that water and other sanitary convepiences ordinarily proyided in the City have* 
ebeen *dulf provided in sych street, " 
the Corforation®*shall, after informing the Board of its-intention to do so? by written notite 
affixed in somé conspjcyous position in such street, declare the street to be a publig street; 
and the stpeet skalf thereupon vest in the Corporation; and shall thenceforth be maintained, 


+ 


kept in repair, lighted and cleansed by the Corpdsation. - an 
. (29 When any open gpace for purposes. of "ventilatioh or recreation has been_ pro- 


Reena vided by the Board in, executing any improvement scheme, ‘it shall, on completion, he " 


em ' ; l , À : 
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i 
2 - 


transferred to the Corporation by resolution of the Board, and shall thereupon vest in, 

ang be maintained at the expefise of the Corporation: | 

* 4 . Provided that the Corporation may require the Board before any such open space 18 
so transferred, to. enclose, level, turf, drain and lay out such space and provide footpaths 
therein, and, if necessary, to provide lamps and other apparatus for lighting it. , 


° : ; ini i | tion in NN 
94 If any difference*of opinion arises between the Board and the Corpora 
: — d any nates referred to in the foregoing provisions of *this section, the matter 
shall be ferred to the Government whose decision shall be final. . 
. / ° 68. If section 67 be appligd, by notification eU 
* Application. of section 67 section (2) of section ly to, any municipa ty or nae Aug 
°. l. to municipalities or local in the neighbourhood of the City, it shall be constru : 
™ boards. e . the refgrences tMerein to the Corporation were references to 
: e e Suche municipality or local board. i 
E 69. Notwithstanding anything contained in;sqetion 67 or section 68, the Board may ! 
2 E retain any gervice passage which it has laid out for sanitary 
»* Power of Board to retain purposes, and” may enter into an agreement with the Cor- 
v service pasages. poration or any other person for the supervision, repair, 
. . : lighting and general management of any passage so retained, — 
2 CHAPTER IV. i 
ACQUISITION AND DISPOSAL OF LAND. P 
e ‘70. The Board may enter into an agreement with any 
b iube 4 rehase or lease person for. the “acquisition from him by purchase, lease «or : 
y 38r pmo exchange, of any land which the Board’ is authorized to 
s r acquire, or anye interest in such land. ° t’ 
ee 71. The Board may, with the. previous sanction of the 
Mid Th A pear ; bee Government, acquire land under the provisions of the Land : 
Act. 1894 a a Acquisition Act, 1894, for carrying out any of the purposes 
» EACH of this Act. : y 
-@ ‘ e 72. The Government may, if they think flt, constitute 
e9 . a Tribunal as provided in section 74 for the*purpose of per- 
a Tribunal to be constitwt- «forming the functions of the Court in reference to the ac- e 
ed.. l .c guisition- of land for the Board under the «Land Acquisition 
2 Act, 1894. . : "p : 3 
Modification of the Land 73. For the gpurpose. of acquiring land for the Board i c 
AQjuisition Ae, 1894. . under the Land Acquisition Act, 1894— . 
e(a) the said Act shall be subject to tif modifications specified in the Schedule; and >- 
(b) in ease a Tribunal is constituted® under section 74— 
(ip the Tribunal shall (except for the purposes of section 54 of that Act) be 
deemed to be the Court, and thé President of the Tribunal shall be deemed to be the Judge ° 
thereof; Eu ` i . 


(ü) the President ‘of the Tribunal shall have power to summon and enforce the atten- 
dance of witnesses, and t8 compel the productitn of documénts, by the same means, and 


e (so far.as may be) in the same manner, as is provided in the case of a Civil Court under . 
the Code of Civil Proeedufe, 1908; and 35 


(ii) the award of the Tribunal®shall be deemed to be the award of lde Court under 
ihe Land Acquisition Act, 1894, and shall be final. ' 
TOT es i . 74. (1) The Tribunal shall consist of three members, * 
Consitniiion ok Tribunal % namely, a Ptesident and two, assessors, 
(2) The President of the Tribunal shall be either— ° . 
f : i ! 
(a) a member of the Indian Civil Service or of a “Provincial Civil Berwice, of not 
( less than ten years? standing in such service, who has, for at least three years, served as 


District Judge or held judicial office not,inferjor to that ofea Subordinate Julgq; Ko: 


(b) & barristes, advocate or pleader of note es? than ten yegrs' standihg who hae 
practised as an advocate or pleader in the High- Court of Judiegture at Madras. 


(3) The President.of the Tribunal and one of the PCM ER be appointed by the 

eGovernment, and the other assessor shall he appointed by thé Corporation: : 

Hi : Vos . 

ü Provided that if the Corporation fails to make an -appoinément wi lin "one monthe 
after it is required so to do by &he Government, the appointment shal? bó made" by the 
Government, Su í . * diia ERES T : P 

(4) No person shall be eligible fos appointment as.a member of the Tribunal if 
he is a Trustee or is, for anysof the reasons mentioned in section .7, disqualified for LL 
appointment as a Trustee. , ° Ama, aa : fa deck > l 


« € 
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(b) The term of office of each member of the Tribunal shall be three years; but 
any member shall, subject to sub-section (4), be eligible *for re-appointment at the end 
of that term. . 7 * NA 

o (6) The Government may, on the ground of incapacity or misbehaviour, or for any | ı 
other p and sufficient reason, remove,any member of the Tribunal from office. ` i 
2 7) Eyery vacancy, whether. permanent or temporary, in the office of a member of 
the Tribunal shall be filled in accordance with the provisions. of sub-section (3). *. 


(8) All appointments made under this section shall be notified in the*Fort St ° 
Geomye Gazette. 


e , - ' . . 2 e s e , 
* Remuneration of membérs 75. A member of the ribunal, shall be entitled ioa e 


i receive anch remuneration? by way of salary or fees, or both,§ - ° 

of et i as the Government may prescribe. e ut 
Officers and servants of 76. (1) The 'Presideht of ethe  Tribumal shall, from 

Tribunal. time to time, prepare a statement gshowing— - *e 


(a) the number and grades of thg clergs end other officers and servants whom he *. 
considers should be employed for earrying on the business of the Tribunal, . 
(b) the amount of the salary to be paid to each such officer and servant, and 
* -~  . (e) the contributions payable under section 142 in respect of each guch officer ér ‘ 
servant who is a servant of the Crown. , 
(2) All statements prepared under sub-section (1) shall be subject to the previous 
sanction of the Government. . 


. , (8) Thg President of the Tribunal shall, with the previous sanction of the Govern- : 
° ment, make rules— : 
(i). fer regulating the grant of leave ef absence, leave allowances and acting allow- 4 


ances to the officers and servants of the Tytbunal: 

Provided that a servant of the Crown employed as an officer or servant of the 

Tribunal shall not bo entitled to leave or leave allowances otherwise than as may be laid 

down in the conditions of his service under the Crown relating to transfer to foreign 

service; i : ; 
(ùi) for establishing and maintaining a provident or annuity fund, for compeljng alb 
or any of the officers or servants of the Tribunal (other than any servant of the Crown in 
° respect of whom a contribution is paid under section 142), fo subscribe to such fund, ‘gt 
such rates and subject to such conditions as may be prescribed and,ewith the sanction of 
: the Board, for supplementing such smbseriptions out of the funds of the Board; 
(iii) for determining the conditionsgunder which the officers and servants of the 
Tribunal, or any of them, shall on retirement receive gratuitics or compessionate allow- 
. ances and the amount of such gratuities and eompassionate allowances: ® m , 
Provided that it shall be,at the discretion of the Tribunal to determine whether 
all such officers and servants or any and, if so, which of them, shall become entitièd on 
. retirement to any such gratuities or compassionate allowances as aforesaid » 

e (4) Subject to any rules made under sub-section (3) and for the time being in 
forec, the power of making appointments and promotions to posts in the service of the 
Tfibunal, of granting leave to officers and servants holding such posts, of censuring, fining, 

~ withhelding promotion from, réducing, suspending, removing or dfsmissing such officers and ,* 
servants for any breach of departmental rules- or discipline, or for carelessness, unfitness; , 
neglect of duty or other misconduct and of discharging such officers aud servants from , 
d ueni ‘a the Tribunal for -any other reason, shall be exercised by the President of 

o 1IT1DUnal, è ` i 


77. The amount necessary for the payment. of remune- 


. e x 
Payments by Board on ration, salaries, Rave allowances apd acting allowances in 


* account. of Tribunal, Las ance with sections 75 and 76 shall be provided by the 
` . oarTd. 7 e 
. 78.. (1) The President of the Tribunal.may, from time 
Power to make rules for to time, with the previous sanction of the Government, make 
Tribunal e ‘Tiles, not reppgnané to the Code of Civil Procedure, 1908, 
3 e for the gqn@uct of business by the Tribpnal. 
B (2). All euch rules shall be. published in the Fort St. George Gazette, 


: 79. (1) For the purpose of determining th d 
d ofe Tribunal ] g the awar 
" pu ore e 3 unal hew in oe by the Tribunal under the Land Acquisition Act,, 
(g) if there, is any disagreement as-to the measur ment of land or th 
: i. e amount gf * 
compensation er costs to be allowed, . ini S alor i : 
Tribunal shall Pd, wed, athe opinign of the majority of the members of the 
(b)"questions relating to the determination ef the persons to wh i 
. : 1 om compensation 
porone or the apportionment of cémpensation, may bg trite and decided in the absence < 
wa» -«» 0t the assessors if the President of the Tribunal considers their presence unnecessary; and 
- e . i xi 
wn - ¢ . + 


v y | s 
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when.so tried and decided, the decision of the President shall bo deemed to be the decision 
of the Tribunal; .and os 

(c) notwithstanding anything contained in the foregoing clauses, the decision on all 
qWestions of law and procedure shall rest solely with the President of the Tribunal. 


(2) very award of the Tribunal, and every order made by the Tribunal fo the 
» payment f money, shall be*enforeed by the Court of Small Causes at Madms as if it 
e were a Uéyree of that Court. 
80. (1) When by the making of any improvement scheme, any land in the area com- 
. : prised in the scheme which is mot required for the exécu- 
SK. Payment of betterment tfon thereof will, in the opinion of the Board, be increased 
* Gee. in vale, the Board, in framing the seheme, may declare 
®t € . that a hettermenf fee Shall be payable by the owner, of the 
land or any person having gnginterest therein in respect of the increase in -value of the land 
resulting from the exceutipn of the schgme. a . 
e ^ (2) Such increase in value shall be, the amount by which the value of the land on 
*' the completion of the execution of the scherfe es@imated as if the land were clear of 
buildings exceeds the value of the land prior to the execution of the scheme estimated in 
likb manner, ang the betterment fee shall be one-half of such increase in value. | 
81. (1) “When it appears to the Board that an improvement scheme is sufficiently 
advanced fo enable the amount of the betterment fee to 
e Assessment of better- be determined, the Board shall by a resolution passed in this 
ment fee by Board, behalf declare that for the purpose of determining such fee 

e the execution of the scheme shall be deemed fo have been 

completed and shall therfupon give notice in pwriting to every personson whom a notice 
in respect of land to be assessed has been served under clause (a) of sub-sbetion (1) of 
section 499 or to the successor in interest of such person, as the case may.be, that the 
Board proposes to assess the amount of the betterment fee payable in respect of such 
land under section 80. 

(2) The Board shall then assess the ampunt of betterment fee payable by each 
persap concerned afifr giving such person an opportunity to be heard and such person shall 
Fia cs thref months from the date of receipt of notice in writing of such a&sessment from 
the Board, inform the Boar if writing whether or not he aecepts the assessment. 

(3) When the afsessmens proposed by the Board is accepted by the þerson concerned 
within e pe specified in sub-section (2), such ass$ssment shall be final. 

If the person concerned does not accept the assessment made by the Board 
24,9 " ar r 
m givo thë, Board the information required by sub-section (2) within the period 
epo: ] ne i erein, the matter shall be deterfhined by an arbitrator appointed by the 


a . 82. (1) If the Government are satisfied after such 

Settlement of betterment inquiry as they think fit that any arbitrator appointed under 

fee by arbitrator. sub-section (4). of section 81 has  miseonducted himself, 

they may remove him. ° 

e (2) If any such arbjtrator dies, resigns, becomes disqualified, is removed, or refuses 

tg perform or in. the opinion of the Government neglects to perform or becomes incapable 

eof performing his functions, the Government shall forthwith appoint another, arbitrator. 

. (3) When the arbitrator has made his award, he shall sign it and forward it to the 

Board, and such award shall, subject to the provisions of sub-section (4), be final and 
conclusive and binding on all persons.  * 

(4) Any party aggrieved by an award may, within threa months from the date of 
the communication thereof, appeal to the Chief J udge ef tho Court of Small Causes at 
Madras, whether the case arises within or outside the limits of the Cy, and the decision 
of the said Chief Judge shall be final and conclusive and binding on all perbons. 


83. The Board shall pay to the arbitrator à fee to be 


F 


Feo for arbitrator. determined by the Government ¿in respect of the whole of 
the scheme “for vehiph his services are utilized. *, ° * 
84. (1) The arWifrator shall gives notice of his pro: 
Powers and duties of ceedings and conduct them in the manner prescribed by the 
arbitrator. Government and communicate hiş, award to,.the parties 
e i concerned: i NEA i 


' Provided that evety party to such proceedings shall be 
*arhjtrator either in,person or by his authorized agent. . ° 

' (2) The arbitrator shall have all jhe powerseof a Civil Court under the Code of Civil 
Procedur@, 1908, for the purpose of taking evidence on oath and of enTorctng,the agten@ance 
of witnesses and compelling the productjonepf -documents and other material objects. 

_ (3) The costs of and inefdent to all proceedings before the arbitrator shall We in his 
discretion and the arbitrator ehall have full power to determinó by whom or ont of what 
-" s n E : > 


entitled to appear before the 
e 0 » 


e 
y? 
. * 
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property and to what extent such costa are*to be paid and to give all necessary -directions 


for the purpose. 


> r . 


! * 
85.. When the amount of all betterment fees payable in respect of land in.the & ed 
comprised in the scheme has been determined under sectióm 
Bpard to give notice to 81 or section 82, as the case may be, the Board shall, by a 
persons lmble to payment notice in writing to be servedeon all persons liabée to -such 
of betterment fee. payment, fix a date by which such payment shally be made, 
"C and interest at the rate of six per cent. per annurf upon any 
ameunt outstanding shall be payable from that date. 


his tption, instead of paying the.same to the Board, ex 


Agrgement to make pay- cute an’ agreément with the Board t leave the payment out- C 


ment of betterment fee a standing as a charge onehis injerest in the land, subject to 
charge on land, the payment in perpetuity of interest at the rate of six per 


4 
Ld 


cent, per annum, the first annual Payment of such interest to "AN 


be made one year from the date referrgd toein®section 85. 


'(2) Every payment due from any person in respect of a betterment fee and every 
charge,referred to in sub-section (1) shall, notwithstanding anything contaiged in any otller 
enactment afid notwithstanding the existence of any mortgage or other chÁrge, whether 
legal or equitable, created either before or after the commencement of this Act, be the first 
eharge upon the inferest of such person in such land. 

(8) If any instalment of interest due under an agreement executed in pursuance of 
sub-section (1)*be not paid on the date on which it is due, the betterment fee shall beqome 
payable on that date, in addition to the said instalment. d 

- (4) At’ any time after an agreemené hag been executed in pursuance of sub-section 
(1), any person may pay off the charge created thereby, with interest, at six, per cent. 
per annum up to the date of such payment. 


" ° l 
86. (1) Any person liable to pay a betterment fee im respect of any land may, ag €.. 


Lol 


4 
e 


(5) When an agreement in respect of any land has been executed by any pérson in, 


pursuance of sub-section (1),-no suit wifh respect to such agreement shall be brought, 
against the Board by any other person (except an heir, executor or edministratog of time 
person first afbresaid) claiming to have an interest in the land. ; e 


e. . 

87. All money payable in respect of any land by any “person jn respect of a better- 

j N ment fee under section 81 of section 82, or by any person 
Recovery of money pay- undef an agreement executed in pursuance of sub-section (1) 
able in pursuance of section of section 86, shall be recoverable by the Board (together 
81, 82 ar 86. with interest due, up to the date of realizhifà at the rate of 
An CE six per cent. þer annum), from the said person or lis suc- 
cessor in interest in such land, in the mannem provided by the Madras City Municipal Aet, 
1919, for the recovery of taxes and, if the said money is not so recovered, tha Chairman 
may, after giving public notice of his intention to do so, and not less than* one month 
after the publication of such notice, sell the interest of the said. person or successor in 


such land by publie auction, and may deduct the said money and the expenses of the sale - 


from the proceeds’ of the sale, and shall pay the balance (if any) to the defaulter. 
: 88. The Board may direct by what authority any powers 


@ 
Board to appoint persons or duties, incident under the Madras City Municipal Act, e 


for enforcement of processes 1919, to the- enforcement of any process for the recdvery of 
for recovery of dues. taxes shall be exercised and performed when that process is 
employed under seetion 87. - 


- 89. If any land in respeet of which the payment of a betterment fee has been 

, $ A accepted in pursuance of sub-seeton (3) of section 81 or 

Agreement or ,payment" has been made after its determination under section 82, or in 

not to bar acquisition under respect of which an agreememt regarding the betterment fee 

a fresh declaration. has been executed under section 86, be subsequently required 

for any of the purposes of this Act, the payment or agree- 

ment shall not be deemed to» prevent the gequisiion of the land in pursuance of a fresh 
declafhtione published under settion.@ gfethe Land Acquisition Act, ,1894. 

: i 


"n . ` 90. ° (1) The Board may retain, or may leage sell, ex- 
Power to dispose of “land. change, let on hire, or otherwise dispose of, pe land vested 
. ʻoe  : in or acquired by it under this Act. 


(2) Whenever the Board decides to lease or fell any land ired: i » 
Act*from any person, it— — y “and aequired' by it under uus. 


- a) shell give notice by advertisement. in the loegi newspapers, and ae 

, ,* (b) shall offér*to the said person, or his heirs, executofs or administrator’, a prior 
right fo take oh lease or to purchase such land, at «2 Tate to be fixed by the Board, if the 
Board egnsiders that such an offer gan be made without detriment to the carrying out of 
the'purposes of this Act. * ; 0t ue 


s 
. 


- 





, 
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e., e. ef 


' 2E: 0$ 


Box 


* 


l (3) If in-any case two o» more persons claim to have the prior right referred to in 
n a (b) of sub-section (2), preference shall be given to the person who agrees to pay 
ty ener sum for the land, not being less than the rate. fixed by. the Board under. that 

"2 , `. CHAPTER V. iD EL 
e Pe . s l FINANCE. " 

Annual tributi 91. (1) The Government and the Corporation shall each 
the eo RE ea hid contribute to the Board on the first day of April every ytar, 
Corporation  - . 8p long as the Board continued’ to exist, a sum of not less 
> an two and a half lakhs of rupees. R 


4 
i 


N 
~, f: ~ lf the provisions QË this Act other than Bectio 1 are brought into force on gny day 


set than the first day of April, tke &overmment and the Corporation shall each contribute 
9 ihe Board, in*respect 8f the portion of the financial year ending on the 31st day of 
March immediately following— , ps 


° (a) in ease such portion i8 not les? than ngne months, a sum of not less than two 


' and a half lakhs of rupees; and 


e | (b) in any other.case, a sum which shall not be less than the proportionate part of. 
two and a half lakhs of rupees. . EFE ! M 
(2) The annual payment due from the Corporation under sub-section (1) shall be 


e made in priority to all other payments due from it, except those referred to in section 162 


of the Madras City Municipal Act, 1919. ; "EC » 

œ (8) If the annual payment due from the Corporation cannot be made without increas- 
ing the maximum rate of* property tax authgized by the proviso to ‘sub-section. (2) of . 
section 99 of the Madras City Municipal Aet, 1919, then, that maximum may be increased ' 

^ to such extent as may be necessary to secure the due making of such payment. 
92. (1) The Board shall be deemed to be a local authority, as defined in the Local 

: E . Authorities Loans Act, 1914,-for the purpose of borrowing 
ey wut pis Mie spp money under that Act, but the provisions of that Act and of 

do S ocal Authorities Loans the rulés made thereunder shall have eect subject to the 

Aft, 191 re . rovigions contained in this Act. i 


j : : 
(2) The Board shall also'have power to borrow money from the Government on such 
terms as may be approved by them. | 25 5 D : NC 
93. Whenever the borrowing.of any .sum of money: has becn approved by the Gov- 
=. uL. ernment, the Bogrd may, instead of borrowing such sum fr 
Loans from Banks. any part thereof from the publie, take credit from any bank, 
`o o on a cash account to be kept in the name of the Board to. 
the extent bf such sum or part; : ; a 
and with the previous sanction of the Government, may grant mortgages of all or any 
property vested in the Board by way of security for such credit. ai 
94. Whenever-any sum of moncy has been borrowed by 
Diversion of borrowefl the Board for the purpose of meeting particular expenditure 
e money to purposes other or of repaying a particular loan, no portion thereof shall be 
e than those first approved. . applied to any other purpose without the previous sanction 
`~ of the Government. - > ae, 


95. (17 Whenever money is borrowed by the Board on 
cod leas dear te eae debentures, the debentures shall be in such form as the Board, 
bares T 08991" with the previotis sanction ef the, Government, may from time 

: to time determine. . e ° 


(2) All debentures shall be signed by the ‘Chairman and one other Trustee. 


A (3) The holder of any debenture in any form prescribed under sub-section (1) may 


\pbiain in exchange therefor, upon such terms asthe Board pay from time to time geter- 
mine, & debenture in any other form so prescribed? pe °” x M 
(4) Every debenture issued by the Board shall be transferable by endorsement, unless 
somo other mode of: transfer is specified therein. - EL. I 
AM EP 96. All coupons attached to debentures issued under 
e Signature of coupons at- this Act shall hear the signature of the Chairman; and sych 
tached to debentures, . signature may be cngraved, lithpgraphed or impressed -by any 
. " mechgnical ' process. ' | bf wee. 
97. "When any debenture or security*issued -unfler fhis Act is payable to two or wore 
persons jointly, and either or any of them -dies,*then, sovtwith- _ 
l'ayments to survivors of standing anything’ in section 45 ofthe Indian Contract Act, 
joint payees. 1872, jhe debenture or seturity shall be payable to the sur-. 
Vivor or survivors of such persons: . T 
: M—5 : j . 


j ' * “e ; 
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: Provided that nothing in this section shall affect any elaim by the x e of a 
deceased person against such survivor or survivors. 
.. 98...Where two or more persons.are joint holders of any debenture or security issu " 
under this Act, any one of such persons may give an effec” 
e Beéteipt by joint holder tual receipt for any interest or dividend payable jn respect d 
for interest ‘or dividend, ^ of such debenture or security, uflless notice to the tontrary a 
. has been given to the Board by any othef of suehs*pérsons.  , 
 Rriority of payments for 99. All payments due from the Board for interest On, . 
interest and repayment of er the repayment of, loans, shall be ntade in priority te all 
loans.: other payments due from the Board. : 
100.e Eyeny loan taken by the Board shall be-repaid sin A P 
‘Repayment of loans tak- in the period approyed by the Governfient and, subject to the 


en under gection 95. _ provisions of sub- section (2) of €eetion "124p by such of thè 
following methods as May be so approved, namely :—- ce 
(a). from a sinking fund established under section 101 in respect of the loan, or Se 


(b) by paying equal’ yearly or half-yearly instalments’ of principal, or of principal . 
z and interest, throughout the said period, or E. 
(8) 3$ €he Board has, before borrowing money on debentures, reserved by public . 
notice a power to pay off the loan by periodical instalments and to select by lot the parti- 
cular ‘debentures to be discharged at particular periods then, by paying such instalments at 


such periods, or *" 
e (d) from money borrowed for the purpose, or ` s 
: (e) partly from the sinking fund established, under section 1Q1 in Ba of the loan, f 
and partly from money borrowed for the pyrpose. s 


101. :(1) Whenever the Government have approved the repayment of a loan from a * 
sinking fund, the Board shall establish such a fund, and shall 
---Batablishment and niain- pay into it every year, until the loàn is repaid, a sum so cal- . 
fenance of sinking funds, culated that, jf regularly paid throughout the period approved. 
i i by the Government, it would, with accummlations in tbe way 
of compound: interest; bec sufficient, after payment ‘of all expenses): to pay off the ban at *the 
e end of that period. ^s 
(2) The ræe of interest on the basis of which the sum refefred to in. "s section 
(1): shall be-ealeulated shall be suele as may be prescribed, by the Government. 
102. eens anything contaed in section 101, if at any ‘time the g 
PS standing at credit of the sinking fund estabyfhed for the re- 
ower -to discontinue pay- ` payment of any*loan, is of such amount that, if allowed to ac- 
nients oat sinking fund. cumulate at theerate of interest prescribed ‘under sub- -geetion 
'(2) of that section, it will be sufficient to repay the loan at 
Ir the end of the period approved by the Government, then, with the permission of the Govern- 
mént; firther annual payments into’ such funds may be discontinued. 


. Investment . of sinking 108. (1) All money paid into any sinking fund shall as 


funda. : i goon as ponstbie be invested, unde the orders of the Board, e 
di n. ` e 

: '(a) Government securities, or LY IRE 
DEM (b) securities guaranteed by the Central or ayy Provincial Government, or ` p 


(o) debentures -issued by the Corporation, ,or 
: (d): debentures issued by the Trustees of the Port of Madras, or 2 g 
"(ey-debentures issued by the Board, , 7 
e in “the joint names of the See»etary* to the ovement of Madraf in the Finance Depart- 
' ment and the Accounfant-General of.Madras, to be held by them as trustees for the purpose 
of repayingefrom time to time the debentures -issued by the’ Board. 
. ,:(2) An dividends and other sums received in respect of any such investment shall, b. 
as. “soon gs possible after recejpt, be paid into the appropriate sinking ` fund and invested Í 
the ‘manmer prescribed by suB- ‘section (D? 
(3) Any. investfhent made under "this section may from time to "MS subject to the 


zd provisions of sub- section *(1), be varied or transposed. 

0104, . ‘The’ two. trustees referred to:in sub-section (1) of section 103 in whose names 
- any sinking fundds invested may-from time to time apply thee 

= a pnitiston, of. “siking same, or any part thereof, in or towards the. discharge of the 
loan or any part .of the loan for. which sueh fund was estap- ° 

i jee - | lished; *andé unti suck loan is "wholly : discharged, „shall not 

ipo “the: ama for any other purpose. . - = MR DP 

Am . . 10b.. (1).  The"twe trustees oresald B at the end o 

SS amma" : _ Statements - : a every. financial aad ei saa “to the Chairman a. -statement 

-- — 7. cowhowing—. ^. : 

e e . . 


e 


- e 
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(a) the amount ‘which has been invested "during the year under section 108, 
ma () the date of the last invéstment made previous to the transmission of the state- 


* á -— 
e (o) the aggregate amount of the sce qtiod held by them, i i 


(d) the aggregate amount which has, up to'the date of the. statement, Been. applied 


j „, under secdfon 104 im or towards repaying loans, and ' 


(e) the ‘aggregate amount already paid into indi sinking fund. p 


t, George Gazette. 


T -e (2) -Every such Stetemenj shall be laid “before me Board and ‘published in. the Fori 


* 


106. (1). The Aecguntant-Genoral, Madrds, win examine ithe said sinking: funds 


every, i and ascertain whether the cash and the current 
Annual  exanfination *of value of the securities at credit of such funds are actually 


_ Sinking funds. *  squal to the amount Which would have accumulated, had in: 
vestments beens regujarly-made and had the rate of. interest 


-` as originally estimated been obtained therefrom. 


| constitution of the Board. 


(2) The Board shall forthwith pay inte E 

š o any sinking fund an amount which™ the e 
Accountant-Ggneral may certify to be the deficiency therein after examination s as, ualle, 
unless the Government specially sanction a gradual readjustment. 


Estimates of income and 107. (1) The Chairman shall, at a special méeting to-be 
expenditure to be laid an- held in the month of February in. each’ year, lay before the 
nyally before the Board. - . Board an estimato of the income and expenditure of thé Board 

for the next eng financial: year. ' 07V. t s! 
> 
(2) Every such stiate shall make provision for the due fulfilment of all the lia- : 
bilities ofethe Board and for the efficient administration of this Act. 
(3) Every such estimate shall differentiate capital and revenue funds; and shall b) 


prepared in sueh. form, and shall eontain such details, as the overn ent or the Board may 
from time to time direct. j *, 


e (4) Every such estimate shall be completed and printed and a copy thereof sent, by 
post or otherwise, to each V'rusteeeat least ten clear days before the "s of Te meeting 
at “which the estimate iseto be dsid before the Board. 


Sanction of Board to esti- 108. The Board shall consider every sive: 80. ; aid 


nates before it and shalJ sanction the same, either without altera- 
ies i e - tion or with’ such alteration as ib may think fit. , - 


| y! 109. (1)Every such estimate, as sanctioned by the Board 
T a mate, of Government ion be submitied. to the Government who may, ‘at any- time 
, within two months after receipt of the same— f 


“(a)” spprove the estimate, or 


(b) disallow the estimate or any portion thereof, and return the estimate tb tho 
Board for amendment. 


* (2) If any estimate*is so returned to the Board, itashafi forthwith proceed to amend 
ei? and shall resubmit the estimate as amended to the Government who may then. approve it- 


Transmission of copy- of ` 110. A copy of every such estimate shall, when dpprov- 
estimate to the Commissio- ed by the Government, be sent by the Board to the Commis- 
ner, . sioner of the Corporation of Madras. ue es 


111. (1).A special meeting ‘of the Board ‘shall e held 

i E : as soon as may be expedient after- the. da appointed under 

ih Tea Ae TE n hs sub-section (1) of section 15 and the Chnirman shall ‘at such; 

Perr ne die d sPecial meeting lay before the Board. an estimate of - the‘ in-- 

come and expenditure eof “the Board for portion of the 

financial year which ‘on the said day had not expired. .: -: 

(2) The provisions of sub-seefions $2) te e of, sechion 107 and of sections ' £08 to 
110 may apply to the-said estimate. P 8. 


J 112. (1)The Board may, at arty Ed during he year 

ac for which any estimate has been sanctioned, cause a supple- 

m PSETO: mentary ,estimgte to be prepared and laid before it at & spe- 
. cial meeting. . & 


ec (2) The provisions of sub-seetions. (3) and (4) of section 107 a d, secticns, 308. 


wA MN 


to 110 shall apply to every supplementary estimat®. ' ` 


113. (1) No sum shall be ide by- or ondoehal? of ^ 
" Adlioreneo to estimate, and the Board adios: the expenditure of the same is ‘eoyered by 


me of. closing. ba-, a- current budget-grant ‘or cam be met. P3, Téápptopriation,, Tro 
i y drawing on the closing balance.” : 
bs a c e. 


* 
e . : . 


) * 


e 
e * i " ee e 
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(2) The closing balance shall not be' reduced below, such mit as may-be fixed in ' 


this behalf by the Government from time to time. 


= * 
(8)-The following items shall be exempted from the provisions of sub-sectsons ty 


anl (2), namely:— j . l 
* (a) repayments of moneys belonging to contractors or other persons amd held in 


deposit, and®of moneys gollected by, or credited to, the Board by mistake; . 
(b) payments due under a decree or order of a court or under an awar 


Tripunal; 


(c) sums payable unde? a compromise of any suit or other legal proceeding or taim: 
affected under this Act; 


s € 
(d) sums payable under this Aet by ‘way of compensation ; ed 
(6) payments required to meet any pressing emergency, e ; 
(4) Whenever any sum exceeding: five thousand rupees is qxpended under clause (e) 


^ 


ment explaining how the Board proposeseto céver the expenditure. 


114. All moneys payable to the Board shall be ee 
" ^4 by the Chairman, and shall forthwith be paideinto sue 

d ra d D eL: and as may be approved by the Government in this behalf to the 
en +  eredit of an account which shall be styled ** The Account of 
» the Trustees for the Improvement of the City of Madras." 
Investment of surplus 115. (1) Surplus moneys at the credit of the said ac- 

money. - ° * count may from time to time be— d 

(a) deposited’ at interest in the Bank qforesaid; or 


(b) invested in such securities or debentufes as may be approved by the Ggvernment. 


(2) All such deposits and investments shall be made by the Chairman on behalf of, 
and with the sanction of, the Board; and, with the like sanction, the Chairman may at any 


time withdraw any deposits so made, or ui gd of any securities, and re-deposit or re-invest 


the money so withdrawn or the proceeds of the disposal of such securities. ea è 


Payments bf cheques, 116. (1) No payment shall be made by the Bank out,of 
the account referred to in "sectfon* 114, xcept upon a cheqfe. 
(2) Paymgnt of any sum due by the Board exceedingeone hundred rupees in amount 

shall be made by means of a chequg and not in any other way. ; 


-Signature of orders under © 117. A% orders for making any deposit, investment, 
section 115 and cheques. withdrawal or disposal under‘ section 115,,and all cheques 
referred to in feetion 116, must be signed— Pl 
(a) by the Chairman and the Secretary® to the Board, or d 


(b) in the event of the illness or absence from the City of'the Chairman oz ‘the eere- 


than Fo d the ny or the Chairman, as me case may he, and by a Trustee other 


E " 118. Before the Chairman or any other Trustee or the 

of Chai Secretary to the Board signs a chèque under section 117, he 

ote befor cede must satisfy himself that the sum for which such cheque is 

cheque. . drawn is required for a purpose or work specifically sanction- 

° ed by the Board or ig an item of payment specified in sub- 
section (3) of sectipn 113. 


Definition of ‘cost of 119. (1) The expression ‘‘cost of management’? as used 
management.?? in the following eections in this Chapter, means— . 


e ` ` (g) the salary and houge-renf and conveyance allowance (if any) of the Chairman or 


«0n each „improvement scheme. 


acting Chairman, and any other allowances and any contributions payable to or in respect 
of the- Chaigman or acting Chairman; . 

-(b) the salaries, fces and allowances of, and the contributions paid under section 142 
in respect of, officers and seryants of the Roard geferred to in section 28; 


: Xo) the remuneration of othe, cgnpleyees of the Board except employees who are paid 
Py the day or whoseepay is charged íi temporary work; i 


d of the ` 


. (d) all payments ‘made under sections 77 and 142 on account of the Tribunal; and , 


(e) alle office expenses incurred by the Board or the Tribunal. 


c. (2X The expression ‘office expenses’’ if claute (e) of subesection (1) means ex- 


enses incurred for carrping oneoffice work, and includes the rent*of offices, the provision of e 


fuznitufe thergfor, and charges for printing and stationery. 


Keeping of eapital ac- 120. (1) The Board shall keep a capital accouft.and a 
eount.ané revenue account, revenue account. e : ; 


, 
(29 The capital aceount shall show sepazately all expenditure incurred by the Board 


» * 
< e xS 


^". 
of -sub-section (3), the Chairman shall forthwith report the circumstances to the Govern-* *e 
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-+ . Credits to capital account 121.' There Shall be credited to the eapital aceount— 


! l oS (a) gli sums (except interest) received by way of betterment fees under this Act; 
4 (b) all moncys received on account of loans taken by the Board in pursuance of this 
: "Act; : a: 
“=; (c) the proceeds of the sale of any land vested in the Board which wes purchased 
e out of any such loan; 4s ° 


xd (d)e where land was purchased out of an advance from the revenue account, the por- 
tion of the proceeds of the sale of such land which remains after crediting to the revenue 
e 


s account the amount of such- advance; 


j (^ the proceeds of the sale o£ any movable property (ineluding securities for money 
vested from the capitgl account) belonging to thé Board; 


(f) all lump sums received frost anp Government in aid of the Capital account : 


T (g) all premia recefved by the Baard in eonngetion with leases for any term exceed- 
Qe ng forty years; 


(h) all sums (if any) which the'GOyetnmerf direct under sub-secti 
124 to be credited to the capital account; and . ction (2) of section 


* (i) all moneys resulting from the sale of securities by directi " 
under sectioff 125. QUT E urities by direction of the Govérnment 


Application of capital ne- 122. The moneys credited to the capital account 7 
e. count. held by the Board in trust, and shall bo applied to— eun iid 
(a) meeting all costs of framing and executing improvement schemés;° T 
(b) meeting the east of acquiring land eo carrying out any of &he purpeses of this 
3 e i 5 ? 


P Act; 


(cw meeting the cost of constructing buildings required for carrying out any of the 
purposes of this Act; l 


(d) the repayment of loans from money borrowed in pursuance of this Act; 


e (e) making payments in pursuance of secfion 147, otherwise than for interest or for 
expomses of maintenance or working; e 


e (f) making, or eontiibuting*towards the cost of surveys in pursuance of section 164; 
(g), meeting su i proportion. of' the cost of management as may ‘be prescribed by 
the Board; . 3 | 
* (h).temperarily making good the deficit fit any) in the revenue account at the end 
* of any financial 9year. — : à j 


a to revenue ac- 193. Ther8 shall be credited to the revenue account— 
count, e ; : 
(a) all interest received in pursuance of section 86 or section 87; 


(b) all sums contributed by the Government and by the Corporation under section 
m ^ 9 . f i 


j 
+ 


(c) all other annually recurring sums received. from the Government in aid gf the 
e funds of the Board; 
j (d) all damages received by the Board under section 159; 
(e) all premia received by the Board in connection with leases for any term not ex- 
ceeding forty years; ZU E 
(f) all rents of land vested in the Board; and . 
(g) all other receipts by the Board which are nof reqwired by section 121 to bo ere- 
dited to the capital account. e AM 
Application of revenue 194. (1) The moneys credited to the revegue account 
account, shall be held by the Board in trust, and shall be applied to— 
(a) meeting all charges for ¢ntcrest and sinking fugde due on account pf & loan 
taken in pursuance qf this Act, and all other fhgnges ineurred .in {connection with such 
loans; " i 
. (b) paying all sums due from the Board in respect of rates and taxes imposed under 
the Madras City Municipal Act, 1919, upon land vested in the Boerd; $ e 
e * - - 
(c) paying the-cost, (if any) of maintaining a senarate establishment for the collec, 
* tien of the rents and other procegds of land vested in the Board; e e » 
(d) paying the fecs determined efor sgbitratorseunder section, 83; š 


(e) paving all sums which the Government. may direct to be paid to *any duditor un- , 


der section 131;  . EE" e "e Dn š 
(f) making payments in pyrsuance of section *147 for interest or'for expenses of 
„maintenance or working; ° `, - l : j^ - 
e. 5 E i e ; 


e = 
. à 


© 


* 


€ > p 
L 
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_~‘€g)- paying: the cost of management,*exeluding such proportion thereof as may -be °- 
debited. to the capital account under clause-(g) of section 122; . -— RO UE i 


. a 
^. - (Rh). paying all -other sums due from the Board, -other than those which ‘are sequia : 


by 'seétion 122 to be disbursed from the capital account. ` . 
-...* (2) The surplus (if-any) remaining after- making. the payments referred sto in sub- D^ 
section (1) Shall, subjeet, to the maintenance of a closing balarfce as required by sub-section e 
(2) of section 113, be invested in the manner prescribed in section 103 towards Wfe service -e 

. of any loans outstanding after the expiry of sixty -years.from the commencement, of this 


% 


Act? unless the Government otherwise direct. . : pP... f 
" "m Ue 12b. If, at any time after ‘any surplus referred to i ( 
Power io direct sale of sub-section (2) of section 124 has been invested, the Govern! 
securities in whjch any sur- ment are satisfied thate ihe investiment isnot needed for the 
plus of the revenue account service of any loan referred to fh ¢hat sub-Beetion, they may  . 
is invested. l direct the sale of thé securities held under the investment. | ..° 


0000 so us. us. 496. (1) Nobfithstanding anything contained in section ^." 
‘Advances from revenue 124, the Board may advance any sum standing at the credit 
account to capital account. of fhe, revenue account for the purpose of meeting capital 
i ; mes ; 


ad 
*. 


ud . s expenditure. 
(2) Every such advance shall be refunded io the revenue account as soon as may be 
practicable. . * , i ; 


e 


Advances from capital | 197. (1) Any deficit in the revenue account at the : 
aecount to revenue’ account, end of any. financial year may be made good by an advaace 
; : _ from the lcs s account. ° 
(2) fvery such advance shall be refert 


; ed to the capital account in the following 
financial year. : E TIIX 


LI 


e 
" 128. At the end of each half of every financial -year, ° 
Submission of abstracts the Board shall submit to the Government an abstract of — e 
of accounts to Gavernment. the accounts, of its receipts and expenditure for such half -~ 
X. A te : e e 


year. .— : ^. 


P ~ a 
"- f 129. The accounts of.the „Baard shall be examined #4 
Annual audit of accounts. audited once in every financial yearahy such auditor as the 


i Government may appoint in this behalf, 
Powers of auditors. l 130. The said auditor may— 
Sian Soak oat NORD: "E: PS e 
-7* -(a).by summons in writing require production of any document, the*perusal or exa- 
mination of which he believes necessary for #he elucidation of: the accounts; * 


(b) by summons in, writing require any ferson who has the custody or control ef any 
such: document or who is accountable therefor to appear in person before him; e 
ire, a r o a j ign a, deck vith respect to 
c) require. any person, so appearing to make and sign a. declaration Wi : 
Ms or to answer any question or to prepare and furnish any statement relating 
thereto. ` «UT . o 


iy don uri es c mE + 
""'Refnuneration of auditor. 


isi. The Board shall pay to*the said auditor such zm " 


muneration as the Government may direct.  , par. 
Reports and information ^ — E i "n à 5 
: cto be-farmiilied. by auditor - 182. The said auditor shall—. : 
to the Board. s "Y l E 
e Ga) report to the Board and to-the Government any material impropriety or irre- i 


gularity whieh he. may observo in the expenditure, or in the recovery of the moneys "dua to 
? the Boafd, or in the accounts; | ET = 
supe. (D) furnish to the Board such information as it may from time to time require çon- 
arning. the “progress of his audit; o ) i 
7 (e) report to. the Chairman any loss. or. waste of money or other property owned by or 
vested Setting Board aoned- by nfglegt or 1gistondu?t, with the names of persons directly or 
ifdireetly responsible “for such loss or®sfaste; and » LT 
genre C0) submit.to. the-" Chairman a final statement of the audit and a duplicate copy 
thereof to the Government, within a period of three months from the end of the financia 
year, or ithin such other périod as the Government may allow in that behalf. : e 
m l0 j j tioned in 
tor? .;  -* 183. The Chairman shall caust the report men ls 
N odi ie ug je clause (d) qf dp w ae ps Zi uns n = 
i nom “pr opy thefeof to each "True id sha ! À 
t by Pogra. B Pont before the Board for consideration ‘at its next ied 
3 i ca, M84. Tt shall be the dutye of the Board forthwit ‘to re- 
e A E pa es iia * mely any defect or irregtlarities that may be Pointed, out 
te by the auditor, a CN : : 


dy 
BL 


- @ e 
- 


) a . i 
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1857 ^As seon as praetienble after the receipt of the said 
Publication and trans- report, the Board shall prepare an abstract of the accounts to 
e 6 Ec 0f an abstract of which it relates, and shall publish such abstract in the Fort 


g the aXounts.’ : . St. George Gazette and send-a copy of the Mu fo. the 
"A ` . Commissioner and to -the Government. : O rod 
= TE b" i d CHAPTER VI. - = 7. 
o . : ®© o ] . R - o 
a * ^ . E - RULES. - . 
Power of the Govern- 136. The- Government- may make rules. consistent, with 
megt to make rules.. this Act— ` i 
b (a) with regard to all mations expressly required or allowed by this Aet to be preg- 
wf. eribed by the Government; j 
. (b) for regulatife elections the Board in “respect of all matters relating to such 
elections which are not exppessly provided for in this Act; - - Mab o 
IDEE . 9. for regulatingethe proccedin$s of the arbitrator referred’ to' in section 82; 
e. > (d)-for prescribing. the fees payable efor eppies of, or extracts from, ‘the assessment 
- booki of the Corporation or of any other local authority, furnished to the Chairman; - 
ve (e) as to the conditions on which officers and-servants-of the Board or of the. Tribuna] 


may be appoihted, reduced, suspended, discharged, removed: or dismissed; * 


; (f) as‘to the intermediate office or offices (if'any) "through which correspondence be- 
e ' tween the Board and the Government or their officers shall pass; 


à ` + © ."(g)'asto-the accounts to be kept by the Board, as to the powers ‘of auditors in ges- 
vest of disallowance ‘and surcharge, and as to the’ recovery of sums disallowed or sureharged; 

d (R) as to the returns, statements, mfports and accounts to be "E by thé 
Board; lid! 

: (i) rcsonibtus and defining the mutual relations to be observed between ‘the Board 

s and other local authorities in any matter in which.they are jointly interested; 


à `~ a j) generally for the- guidance of the Beard and public officers in all matters econ- 
nested with the carrying out of the provisions of this Aet. 


2 e e œ% 137. The Board may, from time to time with the pre- 
Power of tha Børma te,vious sanction of the Government, make rues eoxsistent with 
make rules. this Aet and with m r rules mado a by the Gov- 
2 ernmeni— e 
(a) in fazard to all “matters expressly romero or. allowed ii this Act io be pres- 
eribéd by the Board; og S 


* (b) for associating members with tffe Board aidot gestion TA "E . 


(c)' for appointing persons other than Trustees and’ persons associated with the  , 
Board under ‘section 17 to be members of Committees under section 18; 


(d) for.regulating ‘the UE of powers or duties of the. Board to Comnittecs 


* or to the Chairman; ° ; , 06 B apii 
a 


* - - (2) for the guidance of persons -— by it under this Aet; 
(f) for prescribing the fees payable for copies “of documents delivered, by any, of 
its officers and servants under, this Act; 


2 


we. (g) for the management, use and regulation of awelings A under any 
improvement scheme; , . zb Md $6 ES 
(h) generally for carrying out the purposes of "this ae rr .*.* -— . 


188. The power to make rules conferred, by” sections 
136 and 137 is subjeft to the condition of previous publieme 
tioneand po such rules shall take effect until they J have- been æ 
published in thg Fort Sr. George Gazette, — £e 


189. (1) The Chairman: shall frbm time to time cause 
Printing and sale of all rules made under section 136 or section 137 to. be printed 


^ Rules to be subject a 
previous publication and to 
be poe in Gazette., 


copies of mulos; and shall make such printed: copigs available for sale’ tg the 
e `- ` publie? .*, 

* o. ' (8) The Chairman’ shall cause a notice £o be published ir local cneyspapers specif P 
ing the place where and the perfon frgm whom gnd jhe priće at which a copy ‘of “the iles 
may be obtained. ee, e 
Power of Government to. 14Q The Government may, after previous piblication. of 

: eanéel rules made - under” their intentign, resciné any rule made by the Beard: -únder 
section 137. | «section 137 and thereupon such Fule shall cease te have affecte 
La T us e ° 
e € 4 


e . . f . i e e | 
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TIE CHAPTER VII. . mE 
. : SUPPLEMENTAL PROVISIONS. * š 


141. Every Trustee, every officer and servant eof Nt 

. Trustees, ete., deemed to Board, and every member, officer and servant of the Tribus» p 

be pyblie servants, , nal, skall be deemed to be a publie servant within the” eus? 
E meaning of section 21 of the Indian Penal Code... 


e : 2 2 
i 142. The Board shall be liable to pay such e&ofitribu- .e 
ea der erie tions for the leave allowances and pensions of any servant of 
and pensions of servants of ghe Crown employed as Chairman or a6 an officer or seryant 
the’ Crown employed under of the Board, or as a member, officer or servant of. the 
this Act, Tribunal, as may be required by the conditions of his service $°. 
: under th8 Crovn, to be paid by him er on his behalf. 


143. (1) Wheh anf ‘provision, of thig Act has been 

a a to xen Poi applied tq any area wnder sub-seetion (2) of section 1, the ce 
adras City LE Cit ^ Government may, by notification published in the Forf St. e e 
1919, Vo arcae near N f M George Gazette, extind to such area the Madras City Muni- ^. 

to which M o a 9 cipal Aet, 1919, or any' portion thereof, subject^to such | | 

ae Act have been in such notification. : mos 

extended.  , restrictions and modifications (if any) as may *be specified 


(2) When the Madras City Municipal Act, 1919, or any portion thereof, is extended 
under sub-section (1j to any area, then— » 


ad x 


. 
e (a) the, Madras District Municipalities Act, 1920, or the Madras Local Boards Aet, . 
1920, or the cowesponding portion of such Act, as the case may be, if in force in suth 
area, shall be deemed to be repealed therein, «nd T i 4 


(b) except as the Government may by notification otherwise direct, all rules, by-laws, 
regulations, orders, directions and powers made, issucd or conferred under the poftions of 
the Madras City Municipal. Act, 1919, which have been so extended cand in foree at the . 
date of such extension, shall apply to the said area, ip supersession of all currcsponding * 
rules, by-laws, regulations, orders, directions and powers (if any) made, issued or confe S 


red under the Madras District Municipalities Act, 1920, or the Madras Logg] Boards Act, 
1920, as the case may be. , 


e e € 
" CPublieátion of notifica- 144. (1) Before publishing a metification under sub- - 
tions under sections 1 (2) section,(2) of section 1, or sub-section (1) of section 143, in 
and 143 (1) in draft for respect of any area, the Government shall publish a draft 
criticism, of the same i the Fort St. George Gazette. e. e 


(2) “Any rate-payer or inhabitant of guch area may, if he objeef& to the draft, ° 
submit his objection in writing to the Government within six weeks from its publication, 


and the Government shall take such objection into ‘consideration. £7 


145, In any area to which this Aet applies, the Government may by notification 
A! i . declare that from such date as mav be specified therein, the 
Board and Chayman to Corporation or a standing committee thereof or the Com- 
exercise powers: and func- missioner of the Corporation shall not exercise or discharge e 
tionse under the Madras any powers or functions under the Madras Town-Planning, 
Town-Planning Act, 1920. Act, 1920, and that subject to such restrictions and modif- © 
cations, if any, as may be specified in the notifieation— : 
(i) the powers and functions of the Corporation or a standing committee thereof 
under the said Act shall be exercised and discharged by the Board; and 
: (4) the powers and functions of the Commissioner of the Corporation under the - 
said Acf shall be exercised and discharged by the Chairman. e 


. 
Board and Chairnfan to 146. (1) In any area in xespeet of which an improve- 
exercise powers and fune. ™ent scheme is in force, the Gbvernment may by notification 
=ions under the Madras City declare hat for the period during which such scheme re- 
e Municipal Act, 1919. mains In force and subject to such restrictions and modifi- 
e * e tagions, if an as may Be specified in the notification— 

* (i) the powers and funetions*of,*he Corporation or a‘ standinfy committee thereof 
m the i s City Municipal Act, 1919, shall be exereisqd and discharged by the 
oard; an ; : a TES 
* (ii) the powers and functions of the C mmisgioner of the Corporation under the * 
gid Act shall be exercised and discharged by the Chairman. n 


.. : e 
. (2) The Bord or the Chairman may delegate any of the function§ exercisable by ft 
or him under ‘sub-section (1) to any*offictr ow servant of the Board. : 


= + (3) Whe exercise or discharge of any of the powers or functions delegated under 
sub-section (2) shall be subject to sugh limitations, Conditions and control as may be laid 
adown' by the Board or the Chairman, as the case may bet, E 

e. L| . . 


t M 


r 


> 


e ^" ` 
® i ; * , 
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Powers of the Board for 147, With g. view to facilitating the movement of the ' 
facilitating . movement of pepulation in and around the City of Madras, the Board may 


eo p^ populftion. - from time to time— 
“of. à) subject to any condition it may think fit to impose— ` 


` (a) guarantee the payment, from the funds at its disposal, of such sums as ij may 
think fit»by wav of interesk on ‘capital “expended on the construction, maintenance or 
working e£ means ef locomiotion; or z 


(BF make such payments as jt may think fit from the said funds, by way of subsidy 
to pqrsons undertaking. to provide, maintain and work means, of locomotion; or i 


y (2) either singly or in tombination with ‘any other person, construct, maintain and 


* 


ork any means of locomotion, under the provigions qf dny law applicable thereto ; or 
(3) construct or Widen, strengihen or otherwise improve, bridges: e 


Provided that no g@arantee or subsidy shall be made under elause (1), and no means 
of locomotion shall be canstructed, mafntained or evorked under clause (2), without the 


e . sanction of the Government. 


"wo institution, compositicn, 151. The Chgirman may, subject to the control of the 


© 


* » . 
Saving of Telegraph, . 148. Nothing in this Act shall be deemed to affect tha 


-  Pailways and Electricity provisions of the Indian Telegraph Act, 1885, or. the Indian 
x À 


Acts. «2$ l Railways Act, 1890, or the Indian Electricity dct, $010. -° 
: 149. Notwithstanding anything eortained in’ the Code 
Cognizance of offences, of Criminal Procedure, 1898, all offences against this Act or 
. any rule made thereunder shall, wherever committed, be cog- 

: nizable by a Presidency Magistrate, . e e - 
— _ oe 150. No ‘person shall be tried for any offence arainst 
Limitation of time for this. Act or aie tule made thereunder antes? complaiet of 
prosecutjon. such offence is made before a Presideney Magistrate within 

three months next after the commission thereof, 
Powers of Chairman as 


eote, of legal pmceetines Board— . 
anf obtaining legal advice, 8 des a e po 


* hd P * ? 2 
(a) institute, da£end or withdraw from, legal proceedings unče? gthis Aet or any 
rule made thereunder; - » i 

(b) compound any offence against this Act of any rule made thereunder which, 
undér any law šor the time being in foree or tfe rules prescribed by the Government, may 
lawfully be compounded; Em : ' " 

e(c) admit, compromise or withdraw ang claim made under this Act or any rule made , 
thereunder; and ` NAM E ] A 

‘obtain such legal advice and assistance as he may from e to time think i 

PON es at to obtain, or as he may be- desired by the Board to obtain, for any 
of the purposes referred to in the foregoing clauses of this section, gr for securing the 
lawful exercise or discharge of any power or duty vested in or imposed upon the Board or 


t 


‘any officer or servant of the Board, e M 
| pai . er 
p: it shall be maintainable against the Board, or any Trustee, or any. offic 
indi a. or servant of the Board, or sa ads pig an 
j Board, cte. direction qf the Board or of the Chairman or of anv 
m caddie or servant of the Board, in respect of anything lawfully and 
in good faith done under this Act or any yule made thereunder. E " 
3. N it shall be instituted against the Board. or *any Trusteb, or any officer or , 
ü i eervant of the Board, or any hte atting qnie s os 
i it against tion of the Board or of the Chairman or of any offi . 
t OMM servant of the Board, in respect of any act . purporting tom. 
i d i ^ be dene upder this Act or any rule made thereunder until 
the expiration of ong month next after writtem nofice hab been delivered ort left eat ier 
Board's office or the place of abode of such offiter,*servant or person, stating the cause : 
action, the name and place of abode of the intending plaintiff, «and the n HN : 
elaims, and the plaint must contain a statement That such Powe. has been sp de voren 0 


ái id l : : j * * 
lef e - 154. (1) The Commissiqner of, eee nb a 
* Co- i * of the nates shall be bound to co-operate wizh ethe Chairman for 
Pub i +  earrying*intoeeffeft afid enforcing fhe provisions of this 
' Act. ° : T : e c . 
(2). It shall be the- duty of evbry boliee-offüeer who is subordinate to tho Commis- 
sioner of Police— ‘ 4 , 8 . i ` 
M-—6 » ' ,. ^ 3 e e 


a 


‘ 
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oy. t (à) to EEA without delay: tq the proper officer or servant of the Board ,' 
any information which he receives of a design to commigé-or of the connmission of any 
offence against this Act or any rule made thereunder, and Nee 


(4) to assist the Chairman or any officer or servant of the Board reasonably de, 
manding his aid -for°the lawful exercise of any power vesting in the Chairman or in Buck, » 
office? ,or servant under this Act or any- rule made thereynder, ! å 


155. (1) PKT potice-officer shall arrest any person who commits, in his® iaw, any | 
i offence against: this Act or any rule made thereunder, if " 
“Arrest of offenders, the name and address of such persop be unknown to him, 
*and if such person, on demgnd declines to give his Shame í 
and address, or gives a name or address which such officer has reason to believe to be false a 
(2) No person so arrested shail be "detained. in custody, .after his true name and 
address*are ascertained, or for any longer time etharPeise necessary for bringing him before 
a Magistrate. In no case shall such detention exeged twenty-f fod hours trom the rime of , 
arrest without the orders of a Magistrate. n z . N 


.(8) On the written application of the * Cairman, any police- -officer shave: the rank 
of constable shall arrest any person who obstructs any- officer or‘servant of the Board in PA 
ethe exercise of any of the powers conferred by this Act or any rule made ethereunder. . ° e 


Proof of pd ete.. of . , 156. Whenever, under this Act or any rule made there- `. 


Board or Chairmaneor officer Under, the doing or the omission to do anything or -the val- l 
or servant of Board. - dity of anything depends upon the approval, sanction, con- ® 


-sent, concurrence, declaration, opinion or satisfaction of-— . 
(a) the Board or the Chairman, or ` ata 
(bò any officer or servant of ‘the’ B qa, vx i JE TN s 


a written, document, signed in case (aY by the Cifairman, and in case , (à) by the gid offeer , 
or servant, conveying or setting forth such approval, sanction, consent, concurrence, decla-  , 
ration, opinion or satisfaction, shall be sufficient evidence of such. approval, sanction, con- 
sent, concurrence, declaration, opinion or. satisfaction. | 


Validation of acts and 157. (Í) No act.done or proceeding taken unger tfe 


, 


proceedings. e Act shall be questioned on the ground merely o$— 
(a) the existenee of any vaeaney in, or any defect i in thé constitution of, the Board 
or any Committee; or o; e : . 


(b) any person having ceased to.be a.Trustee; or 

(c) any Trustee, or any person. assaeiated with the Board under seetion 17, or any 
other member of a Committee appointed under this Aet, having voted or*taken any other 
part in any proceading in contravention of @section 21; or . 

(d) the failure to servé a notice undew section 4d on any person, where no sgbstan- 
tial injustice has resulted from such failure; or 

(€) any omission, defect or i?regularity not affecting the merits of the ense. 

(2) Every meeting of the Board,‘the minutes of the proceedings of which have been 
duly signed as preseribed in elause ( h) of section 16, shall be domod to have been duly 
‘convened and to be free from all defect and irregularity. E " 


; W3., In any case not otherwise expressly provided for in * this Aet, “the Board may 
pay reasonable. compensation. to any person who sustains * 

dais power of Board damage by.reason of the exereise of any of the powers 

to pay compensation. vested by or under tMis. Act in the Board or the Chairman 

: or any- officer or s@rvant of the Board. ` 

159. (1) If, on account of any act or omission, ‘any person has been convicted of 

iJ eany offence against this Act or any rule made thereunder 
"and, by reason of the same Act or omission of the said | 

person, damage has occurred €&o any property of the? Board, 


. - Compensation fb be pat 
by offenders for “damage 
caused bv, them. 


REPE eompeugation shall be paid by the said person for the said 


damage, notwithstanding any punishment to ica he may have been. nen ronecd for -the 
said offences a OP TIS, 
. (2) Yn the event of diep?te, €he grfount of compensation payahle by the said person 
shall be determined bý the Magistrate *befóre whom he was convicted of thesaid offence. 
. (8)-If the amount of any compensation due under this section be not paid; ‘the 
sarge shall be recovered under -a warrant from the. said Magistrate, as if it were a fine, 
imposed by him on the perdon liable therefor. ə . 2 


. 160." Every publie notice given under, this Act or any rule* made thereunder shall Bee 
. in writing over the signatere of the Chafrman, and shall ‘be 
: a blie nofices hawe to” be widely made knewn fn the locality to be affectedethcreby. 
9 kwn. . l y affixing copies thereof in conspicuous publie places within 
d said locality, T by publishing the same by beat-of drum 
or Fs advertisement in local newspabers, or by any twq or more of these. mons and by 
“any other means that the Chairman ma think fit. : P " 
= T . a = 
. . f : t 
* e. 


~ 


æ e [] + 
LI a ^ 
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« 
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i 161 "Whenéver it is provided by this Act or any rule made thereunder that ‘notice’ | 


. hal be given by advertisement in local newspapers, or that a 

8 o» d Newgpapers, in which ad-' notification or any inforwiatión shall be published in local 
oe Vertisements or notices to newspapers, such notice, notification or information shall be in- 

. " be published. ' serted, if practicable, in at least two English newspapers 
e l ; and two newspapers published in any language or languages 

i of the, Bfovinec. , E * o7 ou "es io m 
ki 362.9 Every notice or bill, which is required by this Act or by any rule made there- 

i la P under to. bear the signature, 'óf the Chairman or of, any 
Stamping. . signature on other Trustee or of any offiger or servant of the Board, 


» notices or bills. "shall be deemed to be properly signed if it bears a facsimije 
. Res cu wer P of tife signature of the Chairman or of such other Trustee 
or of such officer or ser¥ant, as the case may be, stamped thereupon. -~ i " 

i e 9. 168. When any notice, bill or other document is re- 


“e $ Service how to be effeded. quired by this Act o» any rule made thereunder to be served 

~ < "7 upon or isgned or presented to any person, such service, issue 
or presentation shall be effected— oe oro QE EE. M 
mue c d (a) by giving or tendering such document to such person; or : 


` - v 
. 


(b) 3€ Such person is not found, by leaving such document ‘at his'las& known ‘plact 
of ahode in the City of Madrag, or by giving or tendering the same to some ‘adult ‘male 
member or servant of his family; or we EE 4 - 

(c) if such person does not reside in the City. of Madras, and his address elsewhere 
iseknown to the Chairman, by forwarding such document. to him by registered post urtder 
p cover bearing the said address; or FN | . ; i 

'(d) if none of the means aforesaid Poeàvailable, by causing 2 copy of guch docu- 
ment fogbe affixed on some conspicuous part of the building or land (if any). to which 

the document relates. PA E LEES a 


p Power «o make surveys, | | 
» “wy contribut towards their 164. The Board may— 
“cog. e e E 


- (ay eause a survey of any land to be made, whenever it considers that a survey is 
necessary- or expedient for. edrrying out any of the purposes of this Aet, or S 
(b) eontribute towards* the cost of any such survey made by * any other local 
authority. l AE l $ ] 
. WS x 165. (1) Te Chairman or any person either generally. 
e: or specially authorized by the Chairman in this Behalf may 
Pewer of entry. i AE T . . may, 
. - with or withofit assistants or- workmen, enter into or upon 
° any land, in frder— - UN E 
(d).to make any inspection, survey, meàsurement, valuation or inquiry, 
(b) to take levels, ME T 804 


w 


- 


(c) to dig or bore into the sub-soil, ^ ^ ^. 7 "E 
e (d) to set out bopndaries and intended lines of work, - -o 02 0000n 
marks, and cutting trênches, 


. (e) to mark such levels, boundaries and lines by placing 
or , " "AES p eus "e 
l (f) to do any other thing, ', ` s "E l fis ahha? 
whenever it is necessary to do s% for any of the purposes of this Act ‘or any rule 
made or scheme’ sanctioned thereundér or any scheme which the Board intends to frame 
thereunder: - E pr s as db tee * . 
Provided as follotts:— : T . . 
(a) no such entry shall be made between sunset and sunrise? TM j 
(b) no dwelling house,*and no publie building or hut which is uséd as a dwelling 
place, shall be so entered, unless with. the consent of -the occupier thereof, without i 
the said occupier at least twenty-four hours’ previous written notice of the intention t 
| make such entry; 005 © — 9. .* "o. @ ete. 
(c) sufficient aotice shall in every instagcee]fe “viven, even when any- premi 
aiia v entered w notice, to enable the ps ‘of any in e 
o women,to remove themselves to some part of th i j iva i 
| ho disturbed: | add | p e premises Were their privacy Mu not 
(d) due regard shall always be*had,%o far as may be compatibl ith T NA 
at à 1 ; the exigencies 
of the purpose for whicbe the entry is made o th j d religio p 
* ceoupents of tho promiso entered s. Nn Po Me Mek m reo sggeg of n 
enever the Chairman ofa persor* authorized under sahs fon’ i 
Ch hp ® a e ti 
into or upon any land in pursuance of that sub-section; he shall at the TRU Ie Ko 
pay or tender payment for al] necessaey Gamage to be done as aforesaid; and, gr ease of - 
dispute as to the sufficiency o thé amount so paid of ‘tendered, he shall at o Po refer the 
. dispute to the Board, whose Niecisjon shall be final? - ', i N Pad TOW, 
E f l , * " " 
e E * ' R 


- -~ à 
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166, If any Trustee, or any officer og servant of the Board, knowingly acquires ` e 
directly or indirectly, by himself or by any’ partner, em- ` 
Punishment for acquiring ployer or employee, otherwise than as such Trustee, offic * € 
share or interest in con- or servant, any share or interest in any contract or em~, 
tract, ete., with the Board. ployment with, by, or on behalf of, the Board [not being a* , S 
.- j share or interest which, under sub-section (2) of -section 7, 
it is permissMole for a Trpstee to have without being theréby dfsqualificd for being appoint- . © 
ed a Trustee], he shall be deemed to have committed the offence made punishable hy section ** 
168 of the Indian Penal Code. 
Penalty for removing E 
fence, ete, in street, : | € 
(a) removes: any fence or shoriwg timber, or removes or extjnguishes any light, x 
up uhde section 62, or . 08.4 
(b) infringes anv order given, or removes any bar, ehafh *or post fixed, under sub- 
$ection (2) of section 63— . T E ° 
he shall be punishable with fine which may, extend of fifty rupees. 4" 


168. (1) If any person, without the permission of the Board, erects, re-erects, adds 


a 


* 167. If any person, witheut lawful authority—- 


* 
e 


~ Penalty for building t° oF alters any wall or building so as to make the same — 


$5 a i project into the streo alignment or beyond th8 building linc £ 
Bn 3 raid alignment or ‘prescribed by any deferred street scheme, development 
uung me. E scheme or town expansion scheme, he shall be punisheble— ` 

(a) with fine which may extend in the case of a wall or masonry building to five 
hundred rupees and. in the case of a hêt to fifty rupees; and - e 

(b) with further flne whieh may extend, in the ease of a wall or masonry building, 4 
to one hundged,rupeés and in the case of a hf to ten rupees, for each day after the first 
during which the projection continues. i " 

(2) (a) The owner for the time being of the wall or building so erected, re-ereeted, : 
added to or altered, may be reauired by a written notice issued by the Mug dy to stop : 
further work on such wall or building and to alter or demolish the same in Such manne” . 
and within such time ae may be specified th the notice. e ^. * 

(b) Where the alteration or demolition directed by any such notice is not carMed 
out a§ directed therein, the Chairman may cause the wail or building or portion theretf 

*  - to be altered or demolished, as the ease may be, and he mny,recovemhe expenses incurred 
: in so doing from the owner for the time being in such manner as may be prescribed by 
the Government, , ' 
Penalty for failure to 
comply “with requisition mad 
made by auditor. 


> ` : e 
169. If any person fails to comply with any requisition 
e under sec@ion 130, he shall be punishable— 
e 


(a) with fine which may extend to one hundred rupees; or i P 
. (b) in ease of a continuing failure, with fine which may extend to fifty rupees for 


each day after the first during whieh the failure continues. 


Penalty for  obsiructing . l — 
contractor or removing e 170. If any person— e ` . 
mark? ` "x 

(a) obstructs or molests any person with whom the Chairman has entered into a eon: ° 
tract on behalf of the Board, in the. performance or eexecution by such person of his duty 
or of anything which he is empowered or required wo do by virtue or in consequence of this 
Act or any rule made thereunder, or . 
(9) removes any mark set up for the pwrpose of indicating any level or direction 
e necessary to the execution of evork? authorized by this Act or any rule made or scheme 
sanctioned thereunder,*- 


ri * 
he shgll be punishable with fine which may extend to two hundred rupees. : 
. 471° Whoever contravenes any provision of this Act or 
Penalty for breach of the gf any rule made op sehgme sanctioned thereunder shall, if 
provisos gf the Act, etc. nó other panfity is provided for such contravention, be 
. " punishabfef— . . 
a (a) with finc which may extend- to one hundred rupees; and 
(b) in ease of a continuing contravention, with fine which may extend to fifty 
rupees for each day after® the first during whigh the contravention continues. ed 
172. ,(1) When all schemes sanctioned under this Act havg Been executed, or have 
» © baen so far executed as to render the continued existence af 
Dissdlution, of Board and the Bogrd in the opinion of the Government unnecessary. 
transfer of its assets* and the Government Taay, by, notifleatión, declare that th? Board 
Yabilitfes o the Government shall be dissolved on such date as may be specified in such 


ee 


and the Corporation. notifiertion; and the Board shall be deemed to bo dissolved 
= : * accordingly, 5 5; ` 
e . : . \ : e 
* e A ‘ ] o 


. i P" PES 


e s’ - f e » = \ m 
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i (2) On and from the said date— ° 


kea (a) (i)-all properties, funds and dues placed at the disposal of the Board by the 
: 7 Government, ar 
à sa, 

w=  butable to, the properties, funds’ and ducs -referred to in sub-clause (i), à 


whith, immediately before tho said date, were held by or “realizable by the Board, 
ee shall ves@in, and be realizable by the Government; 


(b) all properties, funds and dues, other than those referred to in clause (a), which, 
immfdiately before the said date, were vested in or were reflizable by the Board and the 


P ¿Chairman respectively shall vest in and be, realizable by. the Corporation and the Commif- 
MI respeetively; p ° e 


(c) if. any question’ arises as 4b whether any properties, funds or dues vest in the 
Government undér elause*(8) or in thg Corporation under clause (b), the question shall 
’ ebbè referred to the Govemmment whose decision théreon shall be final; 

wn (d) all liabilities which, immediate&y ebeforg the said date, were enforceable against 
' the Board shali be enforceable against the Government or the Corporation, The: Govern- 
<> went; shall determine which of such liabilities shall be enforceable against them and which 
» against the Coeporation; , ° 


(e) for the purpose of completing the execution of any scheme, sanctioned under 
this Act, which has net been fully executed by the Board, and of realizing properties, funds 


-— 


* and dues referred to in clauses (a) and (b), the funetions of the Board and the Chairman 
under this Act shall be discharged by the Government or by the CorporattO or the Com- 
mi sioner thereof, as the case may be; and ; m M 

(f) the Corporation shall keep separate eaccounts of all moneys respectively feceived 

and expended by it under this Act, until all loans raised thereunder have been répaid, and 
until all Wher liabilities referred to in clause (d) have been duly met. 

: r THE SCHEDULE. 

`~ "EE: [Referred to in section 73 (a).] 


eo? Further modifications in the Land Acquisition Act, 1894. ° 


‘ 
e 1, After clause (e) ef eectinn 3 of the Land Acquisition Act, 1894 (hereinafter in 


tifis Schedule referred»ee as 'ithe-said Act’’), the following clause sballbe deemed to be 
inserted, namely :— j 


» $ 4 
**(ee) the expression ‘local authority’ igeludes the Board of Trustees for the Im- 


. (ii) all properties, funds and dues exchanged for, derived from, or otherwise attri- 


provement of the City of Madras, constituted under section 3 of the Madras City Improve: 


. ment Trust Act,91945, 7? e 


Z. (1) The first publication of a noticg of an improvement scheme under section 47 
of thé Madras City Improvement Trust Act, 1945, shall be substituted for and have the 
same effet as publication in the official gazette and in the locality of a notification under 
sub-section (1) of secion 4 of the said Act, except where a notification under sub-section 


. (1) of section 4 or a declaration under section 6 of the said Act has been previously made 
and is in force, 


æ City Improvement Trust Act, 1945, shall be substituted for and have the same effect as 
« proceedings under section 5-A of the said Act. 


(2) Proceedings unter section 49 and sub-section ql)" of section. 51 of the Madras. 


(3) Subject to the provisions of paragraphs 6 and 7 of this Schedule, the issue of a. 


ice under clause (c) of sub-section (8) of section 40 of the Madras City Improvement 
ce Act, 1945, in sp case of land proposed to be acquired’in pursuance of that, clause, 
and in any other case tie publication of a"notifieationeundeg section 53 of that Act shall 
be substituted for and have the same effect as a declaration under section 6 of the said 


Act, except where, a declaratio under the last-mentioned seetion' has been previously made 


and is in force, EP pu 
3. In seetion 15 of the said oct, for the word and figures ‘‘and 24’’, the figures, 


word and letter '(24 and 24-A’’ shall Be deefiqd iQ be ghibstituted. x^ : 
4, In sub-section (8) of section 17 of the said Act, after thé word and figures “‘section 
24°’, the words, figures and letter ‘‘or section 24-A'! shall be deemed to be inserted. 
re ^ B. After section 17 of the said Act, the following sectioh shall be deemed toe be 
\ inserted, namely:— -e 


f O 
e. E x a ‘ . D d 
* , “17-A. In ewery case referred to in section 16 or Section 17, the Collector shall, 


isiti chatge 
upon payment, of ihe cest of acquisition, make over 
Trav@fer of land to of the land W the Board; and the land shall thergupos vest 


‘ in thé Ro subject to the liability of the Board tc pay 
dd 7 kny S ue costs Whice may be incurred on account of- its 
acquisition, ’? . : a 
e. E . é á 


- 
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€ 


, * 


6. (1) In ‘sub-section (1) of section 23 ‘of the said Act, for clauses first and siathly, ^* 


the following clauses shall respectively be deemed to be substituted, namely :— e ee 
‘first, the market value of the land— E EE. p " 
(a) at the date of the issue of the notice under clause (b) of sub-section (3) of * y 


section 40 of the Madras City Improvement Trust Act, 1945, in case the land is proposed - Se? 
to be acquired in pursuance of that clause; and i NES. - 
. — (b) at the date of tho first publication of the notice under section 47 of thaf Act, im ee 
any Other case.’’ JE NE 
-€t gigthly, the damage at any) bona fide resulting from diminution of the profit of 
tlle:land between the date referred te in paragraph (a) or paragraph (b), as the case may ¢ € 
be, of clguse first, and the date on whith the Collector takes possesgion of the Jand.’’ im 
l (2) In the same section, to sub-section (2), the «following proviso shall be deemed to - 
© obe added, namely :— 4 " . b - " 
‘í Provided that this sub-section shall not apply where the land acquired is situated in * * 
an area which is declared by the Provineial Gbvicumost to be a congested or slum area -*. ~ 
and the land is not in the actual possession of the owner.’’ : B m 
* . '(f) Inethe same section, after sub-section (2), the following sub-seetipn shall bó è` 
deemed to be added, namely:*- _ g b 
‘¢(3) For the*purposes of clause first of sub-section (1) of this section— 
(a) if the market value of the land has been increased or decreased owing to the 


land falling witifm or near to the alignment of a projected public strect, so much’ of the 
increase oy decrease as may be due to such cause shall be disregaxded; 


v 


* 


y if. any person, otherwise than iœ aceprdance with the provisions of this Aet, s 
erects, re-erects, adds to, or alters any wall or. building so as to make the same project into 
the street alignment or beyond the building line prescribed by any scheme made £nder this 
Act, then, any increase in the market value resulting from such erection, re-ergpiion, addi- jd 


tion or alteration shall be disregarded; x : mw. 
: (c) if thg market value is specially high in consequence of the Jand being puk to se. 
use which is unlawful or contrary to publie policy, that use shall be disregarded,.and The i 
market value shall be deemed to be the market value of the lahd%f put to ordinary use; "e , 
(d) if the *market value of any building is speciallyf high in consequence of the 
building being so overerowded.as to Be dangerous to the health of the inmates, such over- 
crowding shall be ‘disregarded, and the msket value shall be deemed to be the market 
value of the building if occupied by such number of, persons only as could hf accommodated 
in it withont risk of danger from overerowdihg: : . 
t Provided that elduses (c) and (d) shal® not apply in the case of a building’ayhich 
is in the actual occupation of the owner. ’? : .À 
_ "7. For clause seventhly of section 24 of the said Act, the following clause shall be 
deenfed to be substituted, namely :— ` 
: ““seventhly, any outlay on additions or improvements to land acquired, which was 
incurred after the date with teference to which the market value is to be determined, ° 
unless such additions or improvements were necessary for the maintenance of any building" p 


in a proper state of 'repair.^" l ; i l . 
8. After section 24 of the said Act, the follewing section shall be deemed to be 
inserted, namély:—- m 8 ! 
d ' . €€24-4, In determining the amount to be awarded for 


Further provisjons for ` "no * : 
: ia . guy land acquired for the Board undtr this Act, regard shall, 
* determining compeysation. also be had to the following provisions, namely :— 


- - (1) When any interest in any land acquired under thi Act has been acquired after 
“mative date with reference to which the market value is to be determined, no cairn estimate 
of the value of such interest shall be made-so as to ingrease the amount of compensation 
to be paid fer such land. AA e’ T NON, 
* (2) If, in the epinion of the Cofirt, any building is in a defective state from a 
sanitary point of viéw, oreis not in a reasonably good state of repair, the amount of eom- - 
pensation shall not exceed the sum which the Court considers the building would be’ worth’ 
if if were put into a sanithry condition or into a reasonably good state of repair, as tho e 
qe may oe, minus the estimated cost of putting it into such-copdition or state. . J 
« ~~ (3). If, bs the opinion of ‘the. Court, Any building, which. is used o» is intended or ig e 
likely to be used for human habitation, is not, reasenably capable of being made fit for 
human*habitation, the amount of compensation Shall not exceed the value of the:jffhterials 
of the builéing, minus the eost of demolishing the building.’ 2 ees 
^ 9. After section 48 of the said Aft, the following section shall be deemed to be ingerted i 
*amely:— % I £2 ME 
. e 


E] 


e e . i ee . 
` i. LUE | 
» (XIX -of 1945] THE MAD. REGISTRATION OF BIRTHS AND DEATHS (AMEND.) ACT. 4 
(48-A. -` (1) Where the Collector has not made an award under section 11 in respect 
" ° o of any land within a period of. two years from the date of: 
D * @Compensation to he the publication of the declaration under ‘section 6 or of the 
*éwarded when land not ac- issue of a notice under clause (o) of sub-section (3) of 
wo quired within two years. section 40. of thé Madras City Improvement Trust Act, 1945, 
$. . «or Cf the publication of a notification under seetion 53 cf 
thail Act,eas the case may be, the owner of the land shall, unless *he has been responsible 
for the d@lay to a material extent, be entitled to receive compensation for the damage 
euffered by him in consequence of the delay. | ` . 
b- (2) The provisions of Rart III of this Act shall apply, so far as may be, to the 
e determination of the compensation payable under this section.’? ° 
. Wo ou . o 


- 





- 


; e. : 
THE COURT FEES (MADRAS AMENDMENT) ACT, 1945. 
-* e M ous ` 
J ~ dor No. XVI[ or 1945; 
* - F * e 


! TIN TE i e l [1st September, 1945. 

‘2 Ay Act further to amend the Court-Fees Act, 1870, in its application to the Province of 
Madras., ° cs o ? ° 
WHEREAS it is expedient further to amend the Court-Fees Act, 1870, in its application 

to the Province of Madras, for the purpose hereinafter appearing; ~-* l 
AND WHEREAS the Governor of Madras has, by a Proclamation under section 93 of 


the Government of India Act, 1985, assumed to himself all powers. vested BY or unfer the 
-said Act in the Provincia} Legislature; |  ~ . 


* 


. : d - a e 9 e ; ' 
Now, THEREFORE, in exercise of the epow&rs so assumed to himself, the Governor is 


pleased tq enaet as follows:— 


A. 1. This Act may be called THE CourT-FEES (MADRAS 
Short ti AMENDMENT) Acr, 1945. . | 
Bo 2. In article*18 of Schedule II to the Court-Fees Act, 
f inendment of^ Schedule 1870, for the expression ‘‘Applications undes section 17 or 
Ty, Aet VII of 1870. e ection 20 of the Second Schedule of the Code of Civil Proce- 
i : e dure, 1908,” the following shall be-substituted, namely:— 
ct Applications under section 14 or section 20 qf the Arbitration Act, 1940, for a 
direction for filing an award or for an order for filing an agreement.’ i 
® e 4 d . 2 


_ © 





j . THE MADRAS CITY MUNICIPAL (AMENDMENT) AOT, 1945.. . 
P s . . i * m RE T Ta f So = 

E l Aor No. XVIII or 1945. - 
, [114 September, 1945. 


An Act further to amend the Madras City Municipal Act; 1919. 


WurzarAS it is expedient further to amend the Madras City Municipal Aet, 1919, ‘or . 


hereinafter appearing; 25 l , 
] = WP ccs ER the Y denim of Madras has, by a Proflamation under section 93 of 


= the Government of India Act, 1935, assumed to himself all powers vested by or under the. 
^ said Aet, in the Provincial Legislature;  - : a. 
' - Now; THEREFORE, in exercise of ethe .powerB so assumed to himself, the Governor 38 
.pleased to enact as follows:— e . 
2 av T NE NE |... L- This Act may be called THE MADRAS Crry MUNICIPAL 
‘Short “title. e (AxENDMENT) Acr, 1945, 


^ t 
l 2. Tn section 135 of the M&dras City Municipal Aet, 1919, | ° 
“Amendment of section for the words ‘‘at a rate not exceeding two per centum ', the | 


135. Madras Act IV of 1919. words ‘‘at such rate as, may be fixed by the Provincial Gor, 
ae ernment not exceeding five per centum?" shall be substituted. 





wes e " è ë é 
DE e o 9 ® : e 
THE MADRAS REGISTRATION OF-BIRTHS'AND DEATHS ¢{AMENDMENT) 
a a og l ACT, 1945. : * 
7 Ax ° = Aom No. KIX or 1945. ° A 


AT T f P m 
* , An Act further to amend theeMadras Registration of Births and DeathseAct, 1899. 


We it is expedient further? to amen@ thè? Madras Registration of Births and 


Deaths .Act, 1899, for the purposes hereinafter appearing; ° ec 
^ - AND WHEREAS-the Governor pf Madras has; by a Proclamation under section..93 -of 
the Government of India Act; 1935] assumeds to himself all powgrs vested by. or under, the 


said Act in the Provincial Legislafure; : °° - 


f ° 
. e. ud 


ha S . 3 N 


[17th Ootobtr, 2945.9 


4 


a 


p m 


* e * e e 
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e * » 4 b . 
Now, THEREFORE, in exercise of the powers so ssgurped to himself, the Governor is 
e * 


pleased to enact as follows:— 8 a e 
Short tit] ` 1. This Act may be called THe MapnRA5 REGISTRATION | f 
E e. or BIRTHS AND, DEATHS (AMENDMENT) ACT, 1945. QC 
e * . LJ = 
Amendm : 2. In section 3 of thd? Madras Registration of Births. 
Madran Act I PLA and Deaths Act, 1889, (hereinafter referred io agethe said œ 
, Ct }— e ee 
j e (5) before the definition of ‘‘village’’, the following definition ghall be inserted, name- 
y — E e 
4 


* 
.* * f plantation! means any land not less than’ fifty acres in extent, whether held by $ 
` one perfon or by more persons thag one as co-owners and*\, 
‘í plaftation.”? whether in one oremor®. blocks, which is being prepared for : 
the production of, or  aetualfy * producés, tea, coffee 
Pepper, rubber, cardamom or cinchona ot such other products as t&e. Provincial Governmen uo 


may by order duly notified specify.” ; et © 8 - ", 
(ii) in the definition of ‘‘village’’, after the words ‘‘any local area", the words  - 
and brackets f (exclusive of any plantation)?! shall be inserted. : = 
= e s dá & 
Amendment of section 4, » 3. In section 4 of the said Act, after the Words ‘‘every . 


Madras Act III of 1899, village’’, the words ‘‘or plantation’’ shall be inserted. 


4, In section 5 of the said Act— , z » 
Amendimi of section 5, (i) in sub-section (1), after the word ‘‘village’’ dn 
Madras Act IJI of? 1899. both the pac Nai it occurs, thee words ‘‘or plantation’? 4 
RE shall be inserted; , 
(ii) in sub-section. (2), after the word * village", the word ''plantation"! be i 
inserted. i i N E 
5. ‘In section 6 of the said Act, after th word ‘ Med » 


Amendment of section 6 í ^ 
Madras Act III of 1899, Q mA : in both pod P ora where it oceurse the wore li lant mn 


, _ Amendment of section 10, 6. In section 10 of the sfid°Agtgafter tho words ‘fa 
Madras Act III4of 1899. ^ village," the words ‘for plantation’’ shall be inserted. 


7. In section ll of the said AdÍ— Ü 
Amendment of section 11, ` (i) after the words ‘‘a village?’, the werds ‘‘or plfn- 
Madras Act IIX of 1899.- tation’? shall be inserted; ji LN 
(4) after the words ‘‘head of the villagm’’, the words ‘‘or, in the ease of a planta- 
tion, of the person appointed by the Collector in this behalf,’’ shall be inserted, e 
° Amendment of section 15, , 8. In section 15 of the said Act,zafter the word ''vil- 
„Madras Act III of 1899. lage," the word ''plantation'" shall be inserted. 


9. In section 17 of the said Act— ° 
; . 
Anfendment of section 17, (?) for the first paragraph, the following sub-section e 
Madras Act III of 1899. ^ shall be substituted, namely:— s : T 
. *(1) Subject to any rules which the Provincial Government may make under sec- 
tion 20, any person may— d i i 
e -` (g) (i) search any register of births and deaths at all reasonable times, on paymen 
.of a fee of four angas for each visi$ or p ° ; 
. (if) apply in wfiting for a search to be made in such register by the registrar, on 
payment of 3 fee of four annas for each entry specified in the application; and 
_ (b) obtain an extract.from such register relating to any birth or death‘ registerod 
therein, on payment of a further fee of four, prewided that if such extract is to be 
sent by posts*the postal charges Shall bg paid in addition to such further fee.?’; 

" (ii) the second Paragraph shall bé numbered as sub-section (2). 

Amendment of section 18, 10. Section 18 of the said Act shall be lettered as sub- 
Madras Act PII of 1899.0 ,sebtion (a) of that section and after the sub-section as so let- a 
E a E tered, the following subsection shall be added, namely:— 

. e (5) Th Distriet*Colleebor may impose a penalty not exceeding twenty-five rupecs e 
on any ferson who, haying been appointed 88 registrar un@er sub-section (1) of section J, 
fails Without sufficiens cause to pérform his duifgs as such.! > ^" *- 

-Amendmtnt of section 19, ' 11. In, sub-section (4) of section-19 of the. said Act, 
Madras Att III of 1899,. , after the words ‘‘the villake’’? the words ‘for plantation”? 
"ad i * shall be insrted. NY 
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" THE MADRAS DISTRICT MUNICIPALITIES AND LOCAL BOARDS 


AMENDMENT) ACT, 1945. 


Aor No. XX or 1945. 





[18th October, «1945. 

"o An aA fur ther p amend the. Sradras District Musicipalees Act, 1920,eand the Madras 
Local Boards Act, 1920. 

“Whurras it is expedient further to amend the Madras Districs Municipalities Ast, 

1020, and the Madras.Local Boards Act, 1920; ° 

AND WHEREAS the Governor of Madras has, by a Proclamation under section 93 of 

,$ the Government of India Act, 1935 assumed to mee all powers vested by or under tife 

"said Act in the Provingal Legisla ° 


f Now, THEREFORE, in exereisg d "ih powers so assumed to himself, the Governor is 
Mee to enact &Ás followB:fS- his p 
gh ° 1. This Act may be called Tan MapraAs DISTRICT Munt- 
As ates CIPALITIES ¢ND leogAL BoARDS (AMENDMENT) Act, 1945 
: Aet V of qol. T —— g. In the Madras District Municipalities Act, 1920— 
M (i) agte® section 78, the following section shall be inserted, namely :—* " 


“*78-A, In every municipality, a duty shall be levied 
Duty on transfers of pro- on certain transfers of property in accordance with the d 
visions hereinafter contained in this Act.??; : 
(ài) after section 116, the following heading and sections shall be inworted, EPEE 
^. "Duty on Transfers of Property. x 
116-A. The duty ‘on transfers of propé#ty shall be levied in the “formeofta*surcharge — 
on the duty imposed by the Indian Stamp Act, 1899, as in 
Meth& of assessment of force for the time being in the Province of Madras, on instru- 
duty on fers of proper- ments of sale, gift and mortgage with possession of immov- 
' ty. > . ble property situated within the limits of a municipality, 
at such rate as ‘may be fixed by the Provincial Government 
dis execeding five"jfer egntum on, as the case may be, the amount of the censideration, the 
ue of the property or. the amqunt secured by the mortgage, as set forth in the instru- 
utut. i 


..  116-B. On the ,introduttion of the transfer dut á 
"P : (a) section 27 Es said: Indian Stamp Act shall be 
Provisions appliebala on read as if it RU required the partieulars to be set 
the E a y A of trahsfer forth separately in respect of property situated "within thp 
duty. limits of a ir icipality and outside such limits; 
e(b) section 64 of the same Act shall $e read as if it referred* te the municipal coun. ° 
eil concemed as well as the Government. 
:  116-0.` The Provincial Government may make rules not ° 
Power to make rules re. inconsistent with this Aet for regulating the collection of the: 
garding assessment and col- , duty, the payment thereof to the municipal councils concern- 
e ection of transfer duty, - ed and- the deduction of any expenses incurred by the Gov- 


a ernment in the collection thereof. ?? 
- Amendment of Madras i ^ 
P (i) after section 74-B, the following section shall be inserted, aces — 


> 1174-0. In every district, a duty shall be levied on cer- 
m , on ‘transfers of tain transfeys of property in accordance with the provi- 
property. * sions hereinafter containgd ine this Act.’*; e æ 
(id) after section 110, 1 e following heading and sections shall Ye ingértod namely ~~ 
uty on Transfers of Property .?? 
 110-A. The duty on ee of property shall be levied in the form of. 8i surcharge 
on tbe duty ose by the [ndian Stamp Act, 1399, as in 
Method of assessment of force for She pr be in “the Province of Maras, * on ins- 
duty on transfers ‘of pro- truments-of sale, on and mortgage with possession of im- 
„porty. l - movable property situated in the area under the jurisdiction  , * 
: of a local board, at such rate as may be fixed by the Pro- 
o vincial Gorna not exceeding five per egntum on, as the case Diay be, the amount. of the 
" consideration, the value of the property, or the amount sounen by the- mortgage, fs sd 
@ forth in the instrument. - E e @ ` 
: d Ho On the introducti8n of the tator d aty— Mun 
(a) sestion 27 of the said Indiah Stamp Act sftall be 
Provisions applicable on ready as ifeit specifically required the particularg to be set 
the introduction: of trans- efor separately in respect of property situated ie the, area 
fer duty. XN . undgbr the jurisdiction of a local board and outside such arcap 
a M— ` GF : e- 
T * * 
a . i l . 


* 
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DS 
(b) section 64 of the same, Act shall Be read as if it referred to the loeal board con- q 
cerned as well as the Government. _ E 


110-0. The Provincial Government may: make miles "not? e 

Power to make rules re- inconsistent with this Act for regulating the eolleetion of 

garding - assessment and duty, the payment thereof to the local boards concerned and^ 

collection €f transfer duty. the deduction of any expénses eineurred hu the qevernmont" V 
in the collection thereof’’. -c 


THE MADRAS COMMERCIAL CHOPS MARKETS (AMENDMENT) ACT, 1945, = 

i © 

. De ns pee . ** 

Aon No. XXI or 1945. e75 
i ae -© [1st November, 1945. N 
An Act PT to amend the Madras Commercial Crop? Markets Aet, 1983. ` 

WHEREAS it is expedient further to amend the Madras Commercial Crops Markets cee 1 N 

1933, for the purposes hereinafter appeawnf; * * 


AND WHEREAS the Governor of Madras has, by a Proclamation under section 93 of the < 
«Governgent of India Act, 1935, assumed to himself all powers vested by ox under the satd — A 
_Act in the. Provincial Legislagure; 


Now, THEREFORE, in exercise of the powers so assumed to himself, the Governor is ^ « 









pleased to enact as follows:— — e 
“shot mrt i ,.This Act may be called Tam MADRAS Com MEROTAL E 
Short title. (ion Markets (AMENDMENT) Acr, 1945. 

Amenénfen of Section 2, 2. In section 2 of the Madras Commercial Crops Mar 


Madras Act XX of 1933, kets Act, 1933 (hereinafter referred to as the said Act)— 
(4) clause (4) shall be renumbered, as clause (1-a) and the following shall fe inserted 
as clanse (1), namely :— l e 
' **(1) “Collector? means the Collectoreof the district in which the notiflgff area is si .? 
ated or if such area is situated in two or more districts, the Collector ef one of eu im, ° 
triets designated by the Provincial Government in that behalf; "s ho se 
(ii) in clause (ii), the words ‘of the district in whiclf üt ed area is situated”? 
shall be omitted¥ 
(ii) for iiè (iii), the foMowing clause shall be substituted, namely :— 
‘£ (iii) ‘market? means a market esfablished under. section -À; "n . 


= a j 
. Amendfnent of section 3, 9.' In section 3 of the said Act, the » d *^eomprised " 
Madras Act XX of 1933. in the district * shall be omitted. 
Substitution of new sec- 4. For Sections 4 and 5 of the said Act, the »following 


tions for sections 4 and 5 
"Madras Act XX of 1933, "ections shall be substituted, namely:— 


“4. After the expiry of the period specified in the notification under section 3 and 
after considering such objections and suggestions as may be 
Declaration of notified “received before. such expiry, the Provincial Government may, ° 
area. . by notification published in the Official Gazette and in any m 
other manner prescribed by rules made under this Act, dec-: w^ 
lare the area specified in the notification under section 3 or any portion thereof to be a noti- 
fied area for the purposes of this Act in respect qf the commercial crop or crops specified V 
in the notification under that, section or any of them. iE 


LA. (1) The. Provincial Government shall establish:a . 
Establishment . of ; market emarket committee for every notified area.’ It shall be the 


* aimi ee lo duty of the market committee to enforee the provisions of 


anse e EE this Act and the rules and by-laws made thereunder in such g“ 


notified “area. 


(2) Every market a tteo shall egtablisp. inethe notified area such number of 
yx providing for such facilities We tHo -Provincial Government may from time to. time 
ect, tor me purchaße Ji sale of tHe edmmereial crop or crops concerned. 
. - to (1) No person un rM & notified area, set up, 
estabhsh or use, or continue or allow to be continued, any 
in th a m place for the purthase *or sale of a notified commercial crop, 
: ' except under and in accordance ‘with the conditions of - a e 
. licence granted fo him by the Collector: ° 
y. dien that .aftex the, establishment? i in sch frea of a market for the puropase and 
sale of a oti tifi&l commercial crop, ‘nd licence’ for the purchase or sale of -such commercial 
crop shall e ‘granted or renewed in. respect of *inyeplade situated. within such distance of 
‘the, markBt a may, from time to tim’ be fixed «by the Ftovincial Government; 
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Provided further that the market committee may exempt from the provisions of this 
-Rection Zny person who carries on the business of purchasing or sellmg any commercial 
p in tuantitiés not exceeding those prescribed: by rules made under this Act: 
Provided also that a person selling a commercial crop which has been: grown by him 
a co-operative society registered, or deemed to be registered under the Madras Co-opera- 
tive Sogieites Act, 1932, selling a commercial crop which has been grown byeany of its 





**inembers shall be exempt from the provisions of this. sub-seetion but the Provineial Govern- 


nt may withdraw such exemption in respect of any such person or co-operative society 
or alb of them. . ° 


€ 
et (2) Nothing contained M sub-section (1) shall apply to a person. purchasing for 


r 


~ his private use a commercial erop in quantities ngt excxeefling those prescrihed by rules madd 
à : 


g^ under this Act. 


[4 
y 


e» * 
we 
. 

* 


* adras Áct 


» 


€ € s d 
(3) No. person shall*wfthin a notified area, set up, establish or use, continue or allow 
i) * a H * . . 
e continued, any place for the storage, weighmamt, pressing or processing of any noti- 
$e ercial crop except under and in agcordance with the conditions of a licence grant- 


ed to him by the Collector: . 


e Provided, that nothing contained in this sub-section shall apply to a person in res- 
pect of any eofified commercial crop grown by him. 4 ° = 
(4) (a) The Collector may in his discretion grant or refuse to grant a licence under 


this seetion. . 


(b) Subject to such rules as may be made by the Provincial. Governme t, the Col- 
lecácr may, on the report of the market committee and after such inquiry e deems fit, 


cancel or suspend any lieence granted under this section. ` 


(5) Every person to whom- a licence,is granted under this section shef! comply with 
the provi&ions of this Act, the rules and by-laws made thereunder and the conditions speci- 
fied in theplicerice. ?? 


f section 6 i 
9 jh pm : 5. In section 6 of the said Aet— 






e ti) after sub-sectgon (1), the following sub-section shall be inserted, namely :— 
e. *"(1A) The Djftrict Agricultural Officer having jurisdiction over the notified area 
shall ez officio be a er of the market committée established for such area. Í 


Explanalion.—Were there are two or more Distyct Agricultural Officers having juris- 
diegion- over different riprtions of a notified arpa, the Provincial Government shall decide 
which of such dificers sh¥ll be the District Agricultural Officer for the purposes of this sub- 
section.’?: ` 

: $ oe 

e(11) in clause (a) of sub-section (2), or the words “commercjal crop or crops’’, the 
words § "eommereial erop or each of the commercial erops?? shall be substituted; 

(ii) in clause (b) of the same sub-section, for the expression ‘‘section 4??, the ex- 
pression ‘section 57? shall be substituted and the word ‘‘and’’ at the end shall be omitted ; 


(iv) clause ( c) the same sub-section shall be omitted; d 
(v) in clause (i) af the nroviso to sub-section (3), fer the words ‘‘may appoint", 
* 


& “the words ‘‘shall appoint?’ 'shall be substituted; 


» 


(vi) in the opening paragraph of sub-section (4), for the words ‘‘from theadate 
of his election or appointment’’, the words “from the date of. occurrence of the vacanev to 
which he was elected or apnointed or rpm the date of this election or appointment. which- 
ever is later?? shall be substituted; . - 

(vil) in the third proviso to the same sub-section, after the words ‘‘meetinag of tho e 
committee’’, the words ‘*including meetings which for want of a quorumecould not be held’? 
shall be inserted; ; 5 ^ * a * 

(vii) after sub-section %4), the following sub-sections shall be inserted, namely:— 

f (4-À) Any member of a market committee may at any time be removeff from offic 
by ay Pe Government for any of the reasons specified in the rules made under 

S Aet. . ae e o. e - .?* e 
E 4-B) Vacancies arising by efflux of tinfe emeng elected members of *any "market 
committee may .be filled at elections which may be “fixed by the Colfector to take place on 
such days not earlier than two months before the date on which the vacancies arise, as he 


o thinks fit.’’ . á è : 
Insertion of new section o > . ME M 
ka t XXeof ., 6, After section 6 of the said Act, the follbwin > 
iA eran Madres Ac | tign shall be insérted, namefy:— ° "e % diis 
e. . ` . 4.4. p When the term of offüec«ot the membeig of a 
‘Special provision ~ when market conjmittee has expired and if for an} reagon‘ there. is: 
there is.deldy in the recon- edelgy if thé reconstitution of the committee, the Collector 
stitution of a ngw commit, shagl perfornf all the functions «f the committee until: it is ` 
* tee. . regpnstituted, *' i d pos c- 
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Amendment of section 9, 7. After “sub-section {2} of seétion 9.of the said Aet, 

Madras Act XX of 1933. the following sub-section shall be added, namely:—' ° 

‘¢(3) The chairman, vice-chairman and every officer or servant of 'a market Commi 

‘tee shall be'deemed to be publie servants within the meaning of section 21 of the Indian 
PenalesCode. ?? ; ; ` : ux f ‘ . 


Substitution o% new gec- 8. For section 11 of the said Act, the following section 


tion for section 11, Madras ,. A i 
Act XX of 1988. sliall be substituted, namely :— 
_@ 







"b 
Ky 


. i ^» Ei "si 
* ‘11, (1) The market epmmittee shall, subject to “such 
Levy of fecs by market rules as may be made in this behalf, levy fees on the notified 4 EA 


. 
h 


‘ee 


^ 


ommittees. eommerejal crap or eropsfbought and sold in the notified area? v 


at such rates as ib m determine: 


e ; 
Provided that until the market committee has determirnfd* the rates of such feeg, Å = 
it shall levy fees at the rates specified em the Schedule to this Act. 5 ^ an 
Teav-f™: 


Explanation.—For the purposes of th subeection, all notified commercial crops leav- 
ing a notified area shall, unless the contrary is provéd, be presumed to be bought and sold 
within such area. l -— . d. 


l ; : 
> (P) The fees referred jo in sub-section (1) shall be paid by the purchaser of the 
commercial erop concerned: : 


Provided that Where the purchaser of a commercial crop cannot be identified, the fee . 


shall bet paid, by the seller. ?? . 
y ; 9. In section 13 of the said Act, the word ‘‘and’’ at the 
a eee ae end of clause (i$) shall be omitted and after clause (x), the 

° A ao ' following clause sh$&ll be added, namely :— 


E (xi) such other purposes as may be authorized by the Provincial Gov ent in 
this behalf by general or special order.’? 


Amendment of section 16, ` 10, Tn section 16 of the said Act— , A . 


Madras Aet XX of 1933. 


~ 
(i) in the*first paragraph of sub-section (1), after the jrogds ( supersede. such com- 


é mittee’’, the following words shall be inserted, namely:— 


sion in the ease of any market committee shfll net exceed four yearg’’; e e 


. _ (ii) for sub-sections (2) and (8), the following sub-section’ shall be substituted, 
namely :— ' i f ] 

* à 4 9 " 6 5 ? 
tt (2) Upon the publication of a notification under sub-section (1) superseding a mar- 
ket committee, the following consequences shall ensue:— T 


(a) all the members as well as the chairman and vice-chairman of the market, eom- 
mittee shall as fromethe date of such publication be deemed to have vacated their offices; 
(b) all the assets vested gn the market committee shall, subject to all its liabilities, 
vest in®the Provincial Government. À 
7 43) When a market committee has been superseded— ° : 

(a) the Provincial Government may, at their digcretion, by order appoint a suitable 
person or persons to carry out the functions of the gommittee and transfer to such person 
or persons the assets and liabilities of the superseded market committee as on the date of 

*such transfer; and M P 
A (h)‘at any tinfe before the expiry of the period of supersession. the Provincial Gov- 
ernment may constitute’a new committee under section 4-A. ang transfer thereto the assets 
"and liabilities of the superseded scar as on the date of such transfer.?’ 

— : 11. in section 17 of the said Act, for the expression 
Madras chet EX et 1988. oe t”, ie expgessiom “section 57’ shall be substitut- 

b K * eros id x ee " A . 7 
e ix vs os yet : 12. In sub-section (2) of section 18 of the said Act— 


(i) in clause (i,) forethe tvords '*election and appointment”’, the words ‘election, 


from time to time the period of supdÉsession so howover that the P al period of superses- 


e «ib 


appointment aud removal’? shall be substituted; 


: e (%) ih clause (iv), fer the expression 'íscetion 4"", the expreSsion ‘‘gection 5?" shall 
be substiteted; © * ; = ; 
(iii) after clause, (y), the following lauseshalf be inserted, namely:— se ` 
‘Cya)ethe registration of buyers, sellers and puyers and sellers, in the ‘notified area; 
the form in Which the conditions under which suclt registr@tionemay be rénewed; the fees 
to be chargetl therefor; and the prohibition of buying or seMing of commerqial crops in the 
noigfied area by. persons not so registered; ?'; rene i p 


* 
* z 
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‘¢for a pera not exceeding two years in the first instance andgmay by order extend. 
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-  .(iv) in clause (vii), the following shall be added at the end, namely :— ` - 
e .? ''and*the seizure of scales, weights and measures found to be false?! 

* — ($) after'elause (xiii), tho- following clauses shall.be inserted, namely:— 

*- f (xia) the powers of auditórs to disallow. and surcharge items and the recovery of 
ms so disallowed and surcharged; i " i e ` 
» (xifyb) the institution*of provident funds. ?? . © 9 

ee — Amendibent of séction 19, 4, - : 
adras Act XX of 1933, a 13. In section 19 of the said Aei— 

e (i) in sub-section® (1), for the words ‘‘the Collector of the district’’, the words ‘“the 
eNDirectom«of Agriculture, Madres’? shall be substituted, and for the words ‘‘the marke 
«* Gnder its management’’, the words iwi notified area fôr which it was established! ha 
e substituted; s. We * UA i 

(ii) to the same sukysęetion, the following proviso shall be added, namely :— - 
~%  ''Provided that where a market cemmittee fails to make by-laws under this sub-sec- 
ithin one month fron? the date of its establishment, the Direetor of Agriculture, Madras 

y make such by-laws as he thinks fit amd &he*by-laws so made shall remain in operation 
ntil the arket committee has made by-laws under this sub-section.?? 1 

g e Insertion «eá& new section . i : 
e? 19-A in Madras Act XX of A4. After gection 19 of the said Act, the fellowing* 

1933. ‘section shall be inserted, namely :— 






s 


» 







l ‘19-A. A market committee may? write off any fee 
r` Power to write off iraro OF other amount whatsoever due to it, "whether under a con-. 


verable fees, ete. tract or otherwise, or any sum payable in exiot™ thére-. 
l . e a if, in its gpinon,; such fee, amount or sum is irrecover- 
i able: b e 4 a 


. Provided that the sanction of the Pfovincial Government shall be obtained for writ- 
ing off such fee, amount or sum exceeding one hundred rupees. ?? 


of section 22 15. In section 22 of the said Act, for the words ‘‘Col- 
’ lector of the distrigt,’? the word ‘‘Collector’? shall be substi- 
of 1933. tuted 





+ 
faditio of i : | | e 
tn Madras. "het KX af e 16. After section 23 of the said Act, the following sec-. 
1933. f * {ion shall be added, namely:— P 


e t24, (1) Notwilistanding anything contained M the Indian Registration Act, 1908, 
; . ý it shall not be ndeessary for the chairman or any member or 
e. Registration og documents officer of a market committee to appear in person or by agent 
executed on behalf of a at any registrgtion office in any proceeding connected with 
market committee, the registration of any instrument executed by him in his 
e official capacity or to sign as provided in section 58 of that 

Act. , 
(2) Where any instrument is so executed, the registering officer to whom such instru- 
e ment is presented for registration may, if he thinks fit, refer to such ch&irman, member or 
offcer for information resweeting the same and, on being satisfied of the execution thereof, 


Æ Shall register the instrument." : 

" 1 "us i THE SCHEDULE. - ~w 
[See priso to section 11 (1). - 

p I. Cotton kapas per candy of 784 fb or part thereof .. .. annas. 


CRT lint—Loose or pressed in bales per candy of 784 b. or part: 

thereof.  * . 

IL. Gronnnut pods Cunshelled nuts) per hag of 801b or*part thereof .. 2 nies. 
Gronndnut kernelssper bag of 177 Ib. or part thereof e 57 of Opies, 








III. Tohacco— x e. 
Siun-cured leaf per candy of 500 1b. or part thereof Nm .. 2anfm T 
Finecured leaf ner candy qf 500 Ih or part thereaf ^^ .. ++, annas. 
Dust an 1 priminge per candy 6 t. ggnari fhereof  .. *. Tanna. 
Juttv flnectred gulla serap per condy of500 Ib. or part thereof n lam 
Suncured-—Strips per candy of 500 1h, or'part thereofe .. .. 3 arnas. 
Fluecured—Strips per candy of 5°0 tb. or part thereof .. e +» Sannas. 
> : = * —— " s e 
THE MADRAS CIVIL COURTS (AMENDMENT) ACT, 1945. e è o 
E e . e. : ^ : ' e @ > » 
4 - - Aer No. XXI r.1945. © .., CY". 
- T ; [4th "Deoeijbe?, 1945. 
An (Act furthe? to fimend the Madras Gwil Courts Act, 1873. oy, 
WHEREAS itfis expedient fugther to amend the Madras Civil Courts Act, 1673, for thee 
* purpose hereinafter appearing; r y oe. 


- * 
hs * 
[.] . * * . 
. a 


— ü 


$ annas. - 


Gy 


n; crt “engineer, electrical engineer or*assistant electrical engineer’? shall be substituted; 
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AND WHEREAS the Góvernor of Madras. has, by. à Pro@amation under séction 08 of the " 
Government of India Aet, 1935, assumed to himself all powers vested by or under the sai . 
Aet in the Provincial Legislature; ; x 

Now, THEREFORE, in. exercise ‘of the pewers so assumed to himself, the Governor. is 
pleaséd to enact as follows:— i, 


Short title. ° 1. This Act may be called Tus MADRAS ont dovin: ‘ee 
(AMENDMENT) Aor, 1945. 


2. In*section 13 of the Madras Givil Courts Act, "7300 


Amendment oi ‘section e y 
after the second proviso, the en roviso shall add- 
38, Act III of 1878. ed, namely: proves, g P on Y. 


‘(Provided further that when the District Cough or the SüBordinate Judge’s Court 
to which appeals He is adjourned under section 80, Me High Cguw shall heve power to = 











ceive such appeals.’ o s e. 
THE MADRAS DISTRICT MUNIGIPATT'TES (AMENDMENT) ACT, 1945. , 
So 3 em <= 
Aor No. XXIII or 1945. - — b AE 
S E i P es ' [5th December, 194u. P ac 


P ut 


An Act fugther to amend the Madras District Municipalities Act, 1920. 
WHEREAS it is ‘expedient further to amend the Madras District Municipalities pi 
192055, théggppose hereinafter appearing; 
AND WHEREAS the Governor of Madras has, by a Proclamation under section 93 of a 
the Goxerfinfens of India Act, 1935, assumed, *o himself all-powcrs vested by or under the 
said Aet in the Provineial Legislature; ; l 






Now, THEREFORE. in exercise of the powers so assumed to himself, the p 
said to enaet as follows:— ; e 
' Short title, 1. This. Act may be called Tu Map 8 nc um 
MUNICIPALITIES (AMENDMENT) Acr, 1945" . 
Amendment of, section 7 1, >- 2. In section 71 of the to a istrict Municipalities 
Madras Act V of 1920. Act, 1920, (hereinafter referred to ag.fhe said Act)— 
(i) to sub- fection (2-A), the following sentence shall "be adg@ed, namely:— 
“Any such municipal council, ff so required by the Provincial Government, shall also . 
sanetion by special resolution, one or more posts of assistant munici electrieal engineer.??; 
e (ii) Tn sub-section (4), for the words ‘fengineer or electrical engineer”?, the words j 
‘Cengineer, electrical engineer or assistant electijcal engineer’? shall be substituted. , 
- 3. In sub-section (1) of section 72 of the said Act, for 
Amendment of section the words ‘‘engineer or electrical engineer’’, the words 
72, Madras Act V of 1920. ‘‘eneineer, electrical engineer or assistant electrical engineer? 
i H shall be substituted. 
a 4. In section 75 of the said Act, for the words “a munici- * 
Amendment of section 75, pal engineer or a municipal cléctrical engineer??, the words ‘‘a * à 
Mads Aet V of 1920. municipal engineer, a municipal electrigal engineer or an ab- A 
sistant municipal electrical engineer’? shall be substituted, 4 ` 
Amendment of  seetion 6. In section TRÀ of the said Act— ‘ 
* Madras Act V of 1920. LL 


(i) in clause (a), for the words ‘‘the municipal engineer or the municipal electrical 
‘énginécr?’, the wordy “the munjcipaleengineer, the municipal electrital engineer or the B8- 
sistant nfinicipal electrical exgineer’’ shall be substituted; 


(ii) in, clauses (b) and (e), for the words fonan or electrical engineer?!, the r 


(iii), in clause (d) , for the words ‘‘engi 5 € electrical enpineers??, the words 





d ‘onginebrs, ejectrical lio al amd puer a MT engineers’? shall be substituted. 
THE MALABAR.’ TENANCY (SECOND J AMENDMENT) ACT, 1945. . 
E d ° dof No. XXIV ox, 1945. e 
t ° “[Bth December, 1945. — ,. 
4. alte Act further to amend the Malabar “Tenancy Act, 1929* e.t 


"WurWem it is exnédient further" to finéti® the “Malabar Tenane Act, 1920edor* 
purpose*hereinafter appearing; us y AC wedior* the 


AND WHEREAS the Governor of Madras has, By a*Pro amatign under section 93 of the 
Governfhent? of India Act, 1933, asumen to himsédlf all powers d t ' 
Aet `.. the Provincial Legjslature; i Men i CN xai di . ` 

re $ . * . . V : 
: . " ` « 
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- V i r 1945] vie MALABAR TENANCY (SECOND AMEND.) ACT. 
4 ? ' ‘ 
` 4. : 
sf Now, THEREFORE, in exercise of the powers so assumed to himself, the Governor is 


2d pleased to enact as follows: . 

+ s ‘ 

i "tla e . 1. This Act may be called Tae MALABAR TENANCY 
ee nus i (Syeonp AMENDMENT) Aor, 1945. 


Amendment of section 14, f 2. In section 14 of the Malabar Tenancy Ach 1929, 
MadraB, Act XIV of 1930* (hereinafter referred to as the said Act)-e œ 





ev "A in Alaude (5), for the words ‘‘the landlord requires the holding bona fide for 
his own cultivation or for that of any member of his family or tarwad or tavazhi who has 
hib. idu ire and beneficial interest therein’’, the followingeshall be substituted, namely :— 


e {Aste landlord needs tie holding howa fide for the purpose of raising crops or other 
$ produce for his own maintenance uà S that of any giember of his family or tarwad or tava- 
" . Zhi who has a proprietfry and ben ial interest in the holding"; e 

(ii) in clause (6)p Sor the words ' the landlord requires the holding or part thereof 
"hona fide for building purposes for himself or any emember of his family or tarwad or tava- 
ho has a proprietary and beneficial iptqresá therein’, the following shall be substituted, 


t 







+ * 
f’ 


P»? 


amely :— : " 
2 : alpor needs the holding or part thereof bona fide for the purpose of con- 
»Structing a buelding for his own use or occupation or for that of any membew of hts famity 

or tarwad or tavazhi who has a proprietary and beneficial intrest in the holding’’; 
(iii) in the pyoviso, for the words “is required’’, the wordsWgis needed’’ shall be 

© a substituted. 


P Amendment of. section 20, i : wd, Cm 

Madras Aet XIV of 1930. 3. In ee 20 of the said im En 

(i) in clause (5), for the words **the landlord requires the holding bone fide’for his 

own -cultivation or for that of any member of his family or tarwad or tavazhi who has a 

and beneficial interest therein’’, the following shall be substituted, namely:— 

j landlord needs the holding bona fide for the purpose of raising crops or other 

roduce for Wis own maintenance or for that qf any member of his family or tarwad or 
^ vazhj who proprietary and beneficial interest in the holding’’; 


+ 
- Gif in clanse » €or the, words ‘‘the landlord requires the holding or part thereof 
bona fide for building gurpost for himself or any member of his family or tarwad or tava- 
zhi who has à propriqjary an@ beneficial interest therein’’, the following "Shall be substitut- 
ed, namely :—~ * 
‘‘the landlord neds the holding or par? thereof bona fide for the purpose of con- 
structing a building for'his own use or occupation or for that of any member of his family 
or tenwad or tavazhi who has a proprietary’ dhd beneficial interest in the holding!'; - 


(iii) in the proviso, for the words ‘4s required’’, the words ‘‘is needed’? shall be 
substituted. 


4. Every suit for eviction under clause (5) or clause (6) of section 14 or under 

ES clause (5) or clause (6) of section 20 of the said Act insti- 

Appication of the Act to tuted before the commencement of this Act and every appeal 

* pending suits, ete. ° or other proceeding in respeèt of such suit shall be disposed 

e of as if the said elauscs as amended by this Act had .bgen in 

e force at the time of the institution of the suit in the Court of first instance; but notÉeg - 
e contained in this section shall be deemgjl to invalidate any decisión or order of a Court which 
D became final before the commencement qf? this Act. i 
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